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AJODHIA KALWAR AND ANOTHER (Decree-bolders) one 

VeTsits ae! 

BALKARAN AND OTHERS (Judgment-debtors)* R 

Tenancy Act (III of 1926), Sec. 203—Interpretation of —Whetber a zemindar Seb. 24 
can create a beka with transferable and besitable righis. OHAR 


On a true interpretation ‘of Sec. 203, Tenancy Act (IO of 1926), the à G~ 
provisions as to ndn-saleability or non-transferability of the interest of ı RacmpraL 
thekadar are applicable in the absence o= a provision to the contrary in Satem, J. 
the lease. Accordingly if the lease specifically grants the rights of 
transfer and inheritance, such rights are acquired by the thekadar. - o on 

Where the lessor is the full owner of the plots and professes to grant 
a perpetual lease of those plots to the lessee with the right to hold possession 
generation after generation and the righ- to sell and mortgage the same, 
and without any right in the lessor to eject che tenants, and premium 
is received as consideration for the grant of the perpetual lease, the lease 
must of necessity -be a lease of proprietery interest in the land, and the 
interest of the thekadar is saleable in execution of a decree against him. 

Ballabh Das v. Murat Narain Singh, L L. R. 48 AIL 385 and Mahesh 
Narain Singh v. Bisheshar Lonia, 1931 A L. J. 432 referred to. 

LETTERS PATENT APPEAL against the decree of the Hon’BLz Mz. 
Justice KENDALL. 


MushtegeAbmad, Gadadhar Prasad and Shanker Sabai Verma for the 


appellants. © á 

S. S. Shastry for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a decree-bolders’ appeal arising out of oi, 
execution proceedings. The decree-holders had obtained a simple money cj. 
decree against the judgment-debtors, and in executicn of it they attached 
three plots of land belonging to the judgment-debtors. The latter objected 
that they were mere non-occupancy tenants of these plots and their rights 
were not saleable. The decree-holders’ contention was that the judg- 
ment-debtors had acquired the rights of perpetual Jessees under a registered 
document executed by a zamindar on Settember 23, 1927. The first _ 
court held that the rights of the judgment-debtors were not transferable ~ 
in spite of a provision to that effect in the lease. The lower appellate court 
came to a contrary conclusion. A learned -udge of this Court in second 
| *I. P. A. 29 of 1933 i 
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appeal has agreed with the view of the first court and has dismissed the 
decree-holders’ application. 

The sole question before us for consideration is whether, under the 
terms of this particular document, the judgment-debtors acquired trans- 
ferable rights, which can be attached and sold, or whether the rights 
possessed by them are not attachable and saleable. 

Prior to the Tenancy Act of 1901 there was not any clear restriction on 
the power of the zemindar in granting rights in perpetuity to tenants. 
But Sec. 20 of Act IL of 1901 provided that- the interests of certain 
tenants would not be transferable, and also provided that, 

the interest of a thekadar is, subject to the terms of his lease, heritable, a 

_ not transferable. 

This last mentioned Sub-Sec. G), with its rather ‘ambiguous langu- 
age, was the subject of an interpretation in two cases, in which slightly 
different meanings were attached toit Inthe case of Ballabh Das v. Murat 
Narain Singh! it was held by at -least one of the judges that there was no 
probibition against the transferability-of the rights of a thekadar, if under 
the terms of the document a right of transfer was specifically conferred. 

In ‘the case of Majid Husain v. Kurban AJP it was held by the Letters 
Patent Bench affirming the decision of a single judge of this Court that 
under Sec. 20(3) it was not open. to the zamindar to create a theka 
with transferable rights. It does not, however, appear that although the 
latter case was decided a few davs after the first, the former decision was 
cited before the Letters Patent Bench. We may point out that the decree- 
holders’ case also receives considerable support from the observations made 
in the case of Raghunath Tewari v. Buddhu Ram Tewar? and Mabesh 
Narain ‘Singh v. Bisheshar Lonia*. . 

It may be pointed out that the words “subject to the terms his 
lease, ” in the old section were prima jacie applicable to both “heritable” and 

“not transferable”, as there was only one verb ‘tis? in the sentence. If the 
language of the corresponding section in the new’ Tenancy Act had not 
been changed, we might have felt inclined to refer this cas@ to a larger 
Bench. But in the new Tenancy Act (Act II of 1926) there have been 
radical changes in the provisions so far as a thekadar or a lessee of pro- 
prietary rights is concerned. Under the old Act a thekadar came within 
the definition. of a tenant and used to be treated as a non-occupancy 
tenant. In Sec. 3(6) of the new Act, a tenant excludes a thekadar “save 
as otherwise expressly provided by this Act.” It follows that, unless in 
the relevant section a thekadar is specifically included in the word “tenant”, 
the provisions would be inapplicable to him. A separate chapter (Chap.. 
13). specifically deals with the rights ot a thekadar, and Sec. 199 con- 
tains the definition of thekadar as being “a farmer or other lessee of pro- 
prietary rights in land, and in particular of the right to receive rents or 
profits”, Then Sec.‘203.is very clear in its language, and is headed by 
an exception “Except as may be otherwise pfovided by the terms of the 
theka”, which governs the whole section, including the previsions as to 


iL L. R. 48 AIL 385 * [1926] A. L R All 412 
1 [1930] A L R AIL 315 t [1931] A. L. J. 432 ` 
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the non-transferability or non-saleabilicry in execution’ of a decree, and 
non-heritability, unless the theka has been grven on payment of a premium. 

Under Sec. 203, therefore, there can now be no doubt that, if the 
terms of the theka provide otherwise, the provisions as to non-transferability 
or non-saleability would be wholly inappicable. It, therefore, follows 
tha? if the deed specifically grants the right of transfer and inheritance, 
such rights are acquired by the thekadar oc lessee. A thekadar not being 
a tenant, the provisions contained in Secs. 23 and 24 are not applicable to 


It is strenuously contended on behalf of the respondents that even a 
perpetual lease 6f sir plots would be a mer= agricultural lease, making the 
lessee an ordinary. agricultural tenant, and would not amount to a theka, 


© unless the document specifically purports to transfer proprietary rights. 


e__—————_—_—__—__— 


Tt seems to us that where the-lcssor,is admit-edly the owner of the plots and 
professes to grant a perpetual Icase of those plots to the lessee with the 
right to hold possession generation after generation and the right to sell 
and mortgage the same, and without ‘ary right in the lessor to eject 


. the tenants, and premium is received. as consideration for the grant of 


the perpetual lease, the lease must of necessity be a lease of proprietary 
interest in land, and not merely an agricultural lease for a” short 
term. Where the lessor is not the propriecor of the land, for instance, he 


' may be a mere thekadar or a tenant in chef, or perhaps a mere co-sharer, 


a grant by him, even though ostensibly a perpetugl lease, may not amount 
to such lease; but where the lessor is the fall proprietor and for considera- 
tion grants rights of inheritance and transer to the lessee in perpetuity, it 
is impossible to hold that the transaction amounts to a mere agricul 
lease, which makes the lessee a non-occupancy tenant, who can be ejected 
at will and who acquires no-more rights in the land than an ordinary 
non-occupancy tenant.,, To hold otherwse would mean that an owner 
of land can’ sell, mortgage or gift away ais land, but is incompetent to 
grant a pergetual lease of it. l l e 

The present case is particularly stromg. The document in question 
recites that the lessor is the full owner of certain plots, and on receipt of 
Rs. 1,000 as premium purported to grant a perpetual lease to the lessees, 
giving them the right to hold possession generation after generation and 
the right to sell and mortgage the plots, eicher to cultivate the plots them- 
selves or to get them cultivated by others, to erect houses, pucca and 
kachcha, plant trees of every kind, without any rights in the lessor to 
eject them, and to have their names entered in the Government papers; 
and the document is called a perpetual lease. There can be.no doubt that 
the rights conferred on the lessees were much, more than mere rights of 
an agricultural non-occupancy tenant. In this particular case, the primary 
object of the lease Was’ to confer rights ir perpetuity, both of inheritance 
and transfer, and to give full liberty to the lessees either to cultivate the 
land themselves or to get it cultivated Ey others; or to build houses or 


_-plant groves on the said land. It is, in our opimion, impossible to hold 


in this case that the lease embodied anything other than a lease of proprie- 
e 


tary rights in the land. 
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Cv = It may, in this connection, be pointed out that Sec. 199 dees not 

1934. Testrict the definition of the thekadar to the particular case of the grant 

— of the right to receive rents or profits, but applies to all farmers and 

Asoota other lessees of proprietary rights in the land. 

Big aks We, therefore, regret that we are unable to accept the conclusion of 

—— the learned Judge of this Court that the judgment-debtors acquired no 

m ii saleable interest in these plots at alL We would guard ourselves against 

being understood to lay down that the same remarks would apply to 2 

case of a long-term lease, which falls short of a perpetual lease. In such 

a case the answer will depend on the particular terms of the document 

from which the primary intention .of the parties will hav® to be inferred. 

‘Nor should we be understood to lay down that the power of a sole pro- 

prietor to grant a perpetual’lease of plots belonging to him, which in this 

- “J -- case has been assumed and never disputed, would be the same where he is 

.° ` not the sole owner hut.is holding exclusive possession of the lands with the 

a consent, express or ‘implied, of other cc-sharers. No other person, who 

* can be considered to be a co-sharer, is a party to this case; and if any such 
k > person exists, he will, of course, not be bound by this decision. : 

The appeal is actordingly allowed, the decree of the learned Judge is 

. set aside, and that. of- “the lower appellate court is restored with costs. 


Pa a D l T vy en eae 
Gen ke MEHAR sien (Plaintiff ) 
1994 . z 
aas BP ig ‘JOTI PRASAD AD Defendant)" 
ie Chil aie Code, Secs. 64 and 73 and Or. 21, R. 55—Attachment by a 
SULAIMAN, UD cca TO arg for- rateable pve by another decree- 
CJ. «| ,bolder—Sgtisfaction jof. ‘attaching  decree-bolder’s decree by subsequent 
i Pess ` “alienation =W bei ber? olber decreexbolder càn impeach- alienation. ` 
‘ aie J- ~* Whefe 2 decree-holder attached property :in-èxecution of his decree and 


. ae applied “for rateable. distribution withgéut attaching 


- wes made is not J a Rae natal ieee of Sec. 
64, C. P. C3 and:the other decree-holder was.not entitled to question the 
alienation, ander Sec. 64, C. P. C. 
n Claimants for rateable distribution have a right only when assets are beld 
. by the court. So long as no assets are held by the court, they have only 
at the most a mere inchoate right, and such a right does not continue after 
~ , the attachment ceases to`exist. ‘The attachment therefore enures for 
ae z. the~benefit of the claimants for rateable ‘distribution in cases where the 
_ „> attdchment is fructuous and the \prope=ty is actually sold and sale proceeds 
ae ~. ‘ape‘realiséd. Where this does not happen,'the claimants cannot have any 
ees need „rights than ihe ittaching. creditor whose attachment has ceased to 
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SECOND APPEAL from a decree ot Basu Nanp Lar, Additional. 


Subordinate Judge of Saharanpur, reversng a decree of Basu RacHuBR 
Saran, Munsif.of Havali. . . 

K. Verma for the appellant. 

, G. S. Pathak and S. K. Mukerji for he respondent. 

The following judgments were delivered:— ' 

RACHHPAL SINGH, J.—This is a pl<intiff’s second appeal arising out 
of a suit for a declaration. 

In order to understand the case it = necessary to bear in mind the 
following factse— 


- 





Roop Chand obtained_a decree 2g-mst Bishambar Das, Bee ~ 


debtor, in 1926. Joti Prasad also obtained a decree against a same judg- 
ment-debtor in 1927. In March 1977, Bcop Chand ap lied for execution 
of his decree and attached the property vatich is now ip suit,, On June 8, 
1927, Joti Prasad also applied for the exe=ution of his ‘decree-and for rate- 
able distribution. «The court, on July 3, 1927, directed that there should 
be a rateable distribution of assets. 

In execution of thé decree which Roop Chand held against the 


judgment-debtor, the property was auct=ned on January 21, 1928, and 


February 21, 1928 was fixed for the conirmation of the sale. 


On February- 10, 1928, Joti Prasad made fae -appligation to the Court . | 
d. 


asking that Roop Chand, decree-holder, rho 


purchased’ the. property ` 
at an auction sale, should be ordered to. deposit the sale price in court: ~ ` 
On February 21, 1928, Bishambar Das, the judgment-debtor, sold - 


the property ptivately to Mehat Chand, rlaintiff, and with the-sale pro- ` 


ceeds paid off the-décree of Roop Chand. - On the same date Roop Chand 
appeared in court and stated that his Jecree had “been satisfied, The 
court certified that the decree of Roop Chand was discharged as “satisfied 
and the sale was set aside. In respect of the application’ which had bêen 
made for rateable distribution | by Joti ‘Prasad, the court passed an. order 
that as theesale had been eet, “aside and” 19° assets iad been oe the 
application, should be filed: - 


Later on, Joti Prasad applied for tke sale of the same property on: 
February 28, 1928, in execution of his awn decree. The property was - 


re-sold and hel sle was comarmed on Jul- 31, 1928. Joti Prasad had not 
asked, after the termination of the execrtion proceedings in connection 


with the decree of Roop Chand, fora fresh attachment. “Before the sale - 


in fayour of Joti Prasad, the plaintiff, Mehar Chand, filed objections. 


under Rule 58; Order 21 objecting to~-be sale. These objections were 
dismissed and thereupon Mehar Chand irstituted the present suit. > 


The principal plea taken by Joti Prasad was that under the provisions | 


of Section 64 read with Order 21, Rule 5 of the Code of pace a : 


the sale in favour of Mehar Chand was wid. 
The first court decreed the suit of Lala Mehar Chand. t chat 
decree there was-an appeal to. the Howe appellate court.” Sch 
dditional Subordinate Judge tame to =e conclusion that Sec. .64° a 


the Codé,of Civil Procedure was applicaHe and the sale, which had. been 4 cn 


made by the P in | favour cI Le ‘Mehar Chand, was void. - 


+ 
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He, therefore, allowed the appeal and dismissed the plaintiff’s suit. 
Against that decree the plaintiff has come up in second appeal before this 
court. 

The principal question for determination in this case is as to whether 
or no, the sale in favour of Mehar Chand, made by the judgment-debtor, 
was void having regard to the provisions of Section 64 of the Codë of 
Civil Procedure. 

Before we proceed to deal with the main question involved in this 
appeal, it is necessary to consider the question of the applicability of Rule 
5§,-Order 21 as amended by this Court. In execution of the decree of 
Roop Chand, the property attached had bzen sold on January 21, 1928. Joti 
Prasad had made an application for the reteable distribution of assets before 
the date of the sale, but it would appear that somehow this order was not 
communicated to-the sale officer. It farther appears from a perusal of 
the record that after the sale, Joti Prasad sgqmehow came to know that 


‘notice of his claim for rateable distribution had not been sent to the sale 


officer in accordance with Rule 55, Order 21, Code of Civil Procedure 
as amended by this Court. So on the date on which the sale had taken place 


he made an application to the court.executing. the. ‘decree asking that the 


sale officer should be given notice of the application for rateable distribution. 
The court passed an order that the matter should be immediately com- 


-muinicated to the sale officer but it appears: from the record that the sale 


officer received that notice two days after the date on which the sale had 
taken place. The amended Rule 55, Order 21, Code of Civil Procedure 
enjoins that notice shalt'be sent to the szle officer executing.a decree of all 
applications for rateable distribution ‘of assets made tinder Sec. 73 (1) in 
respect of the property-of the’same judgment-debtor by persons other than 
the holder of the decree ‘for the executian’of which.the written order was 
passed. Then Clause 2, Sub-clause (4) of amended Rule 55 says that where 


- the amount decreed [which shall include the amount of any decree passed 


against the same judgment-debtor, notice of which has been sent to the 
sale officer under Sub-clause (1) ] with zosts and all charges #nd expenses 


resulting from-attachment of any property are paid into Court, then the 


attachment shall be deemed to be withdrawn. Sub-clause (b) of Clause 2 
says that where satisfaction of the decree [including any decree passed 


_ against the same judgment-debtor, notice of which. has been sent to the 


` sale officer under Sub-section (1)] is ocherwise made through the Court 


or certified to the Court then the attachment shall be deemed to be with- 
drawn. The Subordinate Judge says thet 


b 


the effect of the new Rule 55 which has been substituted by the High 
Court is that a. private alienation uncer Sec. 64 is not only, void as against 
the decree-holder in whose decree execution actually takes place, but also 
against all those decree-holders who have duly applied for rateable distribu- 
tion of assets under Sec. 73 of Civil Procedure Code. 


I find myself unable to agree with this.interpretation. There are other 


ways in which an attachment may be witadrawn. ‘A decrce-holder, at whose 


instance an attachment has been made, may make a default in appearance Om 
the date fixed and-the court may find thar it is unable to proceed further 


‘with application for execution in that case. The court is competent to 


tm 
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dismiss the application and ‘upon that dismissal the attachment shall cease 
in accordance with the provisions of Rum 57, Orcer 21, Civil Procedure 
Code. In the case before us it appears that Roop Chand, in execution of 
whose decree the property had been sold, eppeared in Court and stated that 
his decree had been fully satisfied. The court certified the payment of the 
decree and ordered the attachment to be withdrawn. It cannot be argued 
thaf the provisions of amended Rule 55, Crder 21, Civil Procedure Code in 


any manner improve the position of a dcrson who had applied for the. 


rateable distribution of assets. The questcn whetker the respondent, who 
had applied for the rateable distribution of assets, con claim any benefit of 
the attachment made at the instance bf tae attacaing creditor has to be 
decided with ref@rence to Sec. 64 of the Zo le of Civil Procedure. 

Section 64 of the Code of Civil Procedure enaczs that where an 
attachment had been made any private tricsfer or dclivery of the property 
attached ar of any interest therein and any payment to the judgment- 
debtor of any debt, any dividend or ary moneys “contrary to such attach- 
ment”, shall be void as against all claims enforceable under the attachment. 
The Explanation attached to the secticn _uns as fc_lows:— 

For the purpose of this section claims enforcezble under an attachment 
include claims for rateable. distribucion of assets. 

The contention raised on behalf cf Lela Joti Erasad is that as he had 
applicd for the rateable distribution of as ets so an alienation made by the 
judgment-debtor in favour of Lala Meaar Chand is void, though in execu- 
tion of his own decree there had been nc attachment. 

The effect of Sec. 64, Civil Procedure Code is tu declare private age 
tions of property after actachiment void ae dgainst c'aims enforceable under 
that attachment. © We will first consider the case of a creditor at whose 
instance the attachment has been made. Now iz the judgment-debtor 
makes an alienation of the attached property then iz will be void as against 
him, because the alienation is “contrar™ to such attachment”. It is, how- 
ever, perfectly open to a decree-holder zo 2nter intc a compromise with the 
judgment-debtor and accept an alienation which nad been made by the 
latter as thealienation may have been made in ord2r to get money with a 
view to pay the amount due to the att.chrg creditor. One of the objects 
of Sec. 64, Civil Procedure Code is to prevent an alienation which might 
defeat the claim of the attaching creditcr. Where, therefore, an aliena- 
tion has been made after the attachment ind the jzdgment-debtor satisfies 
the debt of the attaching creditor our o= the sale proceeds then such an 
alienation cannot be said to be “con:razy to such aztachment”. The 
alienation was in fact the means by which the decree in execution of which 
attachment was made was satisfied anc such alienation is good against the 
attaching creditor. An alienation made a=ter the attachment is not void 
against the whole world, but is voidcble at the ception of the attaching 
creditor or of persons ay ose claims are ert srceable goder hat attachment. 
The attaching creditor is interested in re_lising the money. If he is paid 


the amount due to him, then, there is notaing in law to prevent him from - 


asking the Court to enter satisfaction of 1s claim nd to raise the attach- 


ment. It becomes a matter of indiffe-enze to him whether the alienation 


made after the attachment was good o- bad. So fer I have dealt with the; 


CNL 


1934 


MEHAR 
CHAND 


v. 
Joti Prasan 
Rechbpal 
Singh, J. 





v 


8 go HIGH COURT . [1935] P 
case of attaching creditor at whose instance the attachment was made and 
who has been paid the full amount due to him out of the sale proceeds realised 
by the judgment-debtor by making a private alienation. Now I proceed to 
consider the question as to the rights of other decree-holders who have not 
applied for attachment of the property. Section 64 enacts that after an 
attachment had been made a private alienation “contrary to such attach- 
ment” shall be void as against all claims enforceable under the attachment. 
The question for consideration is who are the persons having claims enforce- 


'. able under the attachment in addition to attaching creditor himself. 


The Explanation to Sec. 64 is that - 
For the purpose of this section, claims enforceable under an attachmen 
include claims for the rateable distribution of assets. . e 


- Mulla in his Civil Procedure Code, page 233 (1934 edition) says: 
A decree-holder though entitled to rateable distribution as contemplated 
by the Explanation to this section is not entitled to question a private 
alienation under this section unless his claim be one ‘enforceable under the 
attachment’ within the meaning of this-section. The attachment referred 
to in this section is the attachment under which the execution sale is made. 
Therefore, a claim ‘enforceable under the attachment’ means a claim 
` enforceable under the-attachment under which the execution sale is made. ` 
This opinion is based on the view taken by a Full Bench case decided 


-by the Madras High Court and which is reported in Indian Law Report, 


41 Madras, page 265. 
The chief question which has -to be decided in the case is whether a per- 


- son who has applied for rateable distribution can say that that he is-a person 


who has “a claim enforceable under the attachment” which had.been made ~ 


‘at the instance of another: decree-holder. The Explanation to Sec. 64 


says that the claims enforceable under the attachment include claims for 


rateable distribution. Now, what we have to see is when does a claim for - 


‘ rateable distribution come into play. The claim. for rateable distribution 


can come into existence under the provisions of Section 73 of the Code of 

Civil Procedure. A claim for rateable: distribution can only, arise when.. « 

assets are held by the Court and more ns than one have, before the . 

receipt of such assets, applied for rateable distribution. Mulla im his Civil ` 

Procedute Code (1934 edition) page 235, says:— se 

- But the Explanation does not. apply unless the claim of the subsequent 
decree-holder can be said to be a daa for rateable distribution within the 
meaning of Sec. 73. Now the essential condition of enforcement of claims 
ky rateable distribution under Sec. 73 is that there should be assets held by~ 
the Court. - = 

I think that this is the correct view of law on the point. 

As soon as the decree of the attaching decree-holder is satisfied the 
attachment ceases to have any effect, and, therefore, it cannot be said that 
the alienation made by the judgment-debtor was contrary to that-attach- 
ment. 

Take the following instance. A decree-holder attaches some property 
dyring the continuance of the execution. The judgment-debtor makes 


“an alienation of the attached property. Other decree-holders against the 


same judgmént-debtor also apply for execution and claim of rateable distri- «w 


bution. While the execution proceedings are going on and before the 


ee E -17 


1 ` 


wi: L. J. R ` HIGH COURT 9 


sale takes place the attaching decree-holder makes a default by non- 
appearance and his application for execution is dismissed. The result 
would be that the attachment ceases. Can the persons who have applied 
for rateable distribution claim any relief against the judgment-debtor? I 
am clearly of opinion that they cannot. At that stage of the case they 
have no right for any relief. Their claim for rateable distribution can 
arise only when ‘the assets come into the hands of the Court. If there are 
no assets then there can be no claim for rateable distribution. 

A person who has obtained a decree against a judgment-debtor has 
two remedies. One is to attach the property of the judgment-debtor and 
have it sold in execution of the decree. The other is to make an applica- 
tion for- rateable distribution. Where one of the several decree-holders 
has already applied for execution and has further obtained an attachment 
of the property of the judgment-debtor, then the law gives the other 
decree-holders the right to ask for rateable distribution. But his claim can 
only arise when assets are held by the Court and it can never come into 
play before the realisation of the assets. If a decree-holder applies for 
rateable distribution, then he must take his chance; if assets are realised 
then he succeeds in getting rateable distribution; if nothing is realised then 
he loses. _ If persons who apply for rateable distribution wish to safeguard 
their interests then they should ask the Court that the property which has 
already been attached in execution of the decree af the attaching decree- 
holder should also be attached in execution of their decrees. If then 
alienation is made during the continuance of the attachment, it will be 
void against them. - a 

The learned counsel appearing for the respondent has contended that 
if the view taken by me is adopted, then a person “claiming a rateable 
distribution can never have a claim which can be enforced as against a 
private alienation made at the instance of an attaching creditor. This is 
not so. I will cite one instance. - A decree-holder applies for execution of 
his decree and attaches some property. Later on, other decree-holders apvly 
for rateable distribution. The judgment-debtor, before the property 
is put to safe, makes a private transfer of his property. The property is 
put to salf and is purchased by an suction-purchaser who pays the sale 
money immediately. The man in whose favour the alienation was made 
objects to the sale. ‘The attaching creditor remains inactive and makes no 

rotest against the objections of the alienee. It is open to the persons who 
ve applied for rateable distribution to contend that as the alienation was 
made ‘contrary to the attachment’ the alienee’s objections should be thrown 
out. The reason is that because of the realisation of the assets which are 
held by the Court, the claim of the person entitled to rateable distribution 
has become one which is enforceable and therefore they can successfully 
plead that as against them also the aliena-ion was contrary to attachment 
and that claim cannot be defeated by a private alienation as it is contrary 
to that attachment. 

The question involved in this cose came up for consideration beforé 
this Court in Bhupal v. Kundan’. A Bench of two judges in this Court 
‘eld that on a consideration of Explanation to Section 64 of the Code of 
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Civil Procedure, a person claiming rateable distribution of assets could not 
get the benefit of it, unless he has himself got an attachment on the assets 
from which he seeks to benefit and that the mere fact that he had filed a peti- 
tion asking for a share in the distribution was not sufficient. In that case the 
learned judges relied on a ruling of their Lordships of the Privy Council, 
Mina Kumari Bibi v. Bijoy Singh DudFuria*, and on the Full Bench ruling of 
the Madras High Court in Annamalic Chettiar v. Pala Malai Pilla. The 
contention which has been raised before us in the present appeal was also 
raised in that Full Bench case and there was a very elaborate discussion of the 
authorities on the subject. I quote here the observations made by Wallis, 
C. J. which are to be found at page 260 of the above mentioned Full 
Bench ruling: 

Section 64 of the present Code affords no greater protection to the 
attaching decree-holder than Sec. 276 of the old Code, and if he cannot 
protect hi against an alienation after attachment unless the attached 
property- is brought to sale in execution of the decree in respect of which 
attachment was made, it necessarily follows that other decree-holders who 
have applied for execution cannot be in better position. It may even be 
said that, as -egards other decree-bolders, the lan used in the body of 
Sec. 64 is, if anything, less favourable than eee of Sec, 276, 
because it only renders void as against the claimant’s specified alienations 
which are “contrary to such attachment,” and an alienation by means of 
which the decree in execution of which the attachment is made is satisfied 
can scarcely be regarded as an alienation contrary to that attachment. 

For the reasons given above, I 1m of opinion that the defendant- 
respondent was not entitled to claim any benefit under the provisions of 
Sec. 64°of' the Code of Civil Procedure. The sale made by the judgment- 
debtor in favour of the plaintiff-appellant was perfectly valid. The sale 
in execution of the decree of Lala Joti Prasad, respondent, under which he 
himself purchased the property in suit, was made after the transfer in 
favour of the appellant. At that time the judgment-debtor had no sale- 
able interest left in the property in suit. Therefore, the subsequent sale in 
favour of the respondent does not affect that sale in fayour of Lala Mehar 
Chand, appellant. 

I would, therefore, allow this appeal, set aside the decree passed by the 
learned Subordinate Judge and decree the suit of the plaintiff-appellant 
with costs in all the courts. 

SULAIMAN, C. J.—I agree, and would like to add a few words only 
because the questions involved in this case are of some importance. Under 
the old Code of Civil Procedure there was a conflict of opinion as to 
whether a person, who had made a separate application for execution of 
his decree but had not got the property attached a second time, could take 
y benefit under the attachment of another decree-holder. In the case 
Mina Kumari Bibi v. Bijoy Singh Dedburia* their Lordships of the Privy 
uncil pointed out that Sec. 276 of the old Code (corresponding to Sec. 
of the new Code) merely provided that when an attachment had been 
de as described therein, any private alienation of the property attached 
ing the continuance of the attachm2nt would be void against all claims 


Y7 "SL L R 44 Cal 662 "L L. R 41 Mad. 265 


tL L R. 44 Cal 662 at 672-73 


wi. L. J. R. HIGH COURT 11 


enforceable under the attachment; and thaz ex bypothest, a private alienation Cmm 
not being during the continuance of such an attachment, could not be 1934 
avoided by that attachment. But their Lordships further pointed out that 
even if a contrary view be assumed for th: sake of argument, a person who 
had merely asked for a rateable share in tke assets, could not invoke the aid 
of Sec. 295 (now Sec. 73) so long as there are no assets held by the court. 
The Legislature has now amended Section 64 and also added an Expla-  gyicimen, 
nation thereto. The amendment emphases that the private alienation or ©. J. 
delivery of property, which has to be void, must be “contrary to 
such attachment”. Now obviously if tke private alienation is to satisfy 
the very decree gnd is in no way intended to override the attachment, it 
would be difficult to hold that it is contrary to such attachment. On the 
other hand, the Explanation added to tke section now makes claims for 
the rateable distribution of the assets inc--ded within the meaning of the 
expression “claims enforceable under an attachment.” Therein ring 
where a private alienation is contrary tc an attachment, if Sk 
claimants for rateable distribution of the assets are eqGally protected. 
would follow, therefore, that where the -ttachmentr has ‘ot fallen! th 
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private alienation has previously taken pmcre. On the other har@paipaags: 
attachment falls to the ground and is either withdrawn or ceases to exist, |p DDD a 
then neither the attaching creditor, nor, sor the matter of that, any other 

claimant for rateable distribution can ge- any benefit out of it. If this 

were allowed, the result would be that while the atraching creditor himself 

got the application for attachment strucx off and the attachment ceased 

to exist, the claimants for rateable distribution, although no assets are yet 

in existence, would be entitled to pursue the matter. 


The learned advocate for the respondent contends before us that 
claims for rateable distribution should indude not only the right to get a 
rateable distribution after the assets have keen received by a court, but also 
claims put forward by other decree-holders to get a share whenever such 
assets are received. It must, however, be borne in mind that Sec. 73 of the 
Code does not make it necessary for a decree-hold2r to make any formal 
application for a rateable share in the asset. All that is necessary is that he 
should have made an application to that court for the execution of his 
decree for payment of money. ‘There may, therefore, be cases where no 
formal application for rateable distribution has in fact been made. It 
would be impossible, therefore, to hold thet there are claimants for rateable 
distribution of assets before any assets have been received. Indeed all that 
Sec. 73 does is to direct that the court which received the assets must 
distribute them rateably among the persons. It does not expressly confer 
any specific right on decree-holders to clz:im a right to such assets before 


even such assets are in the hands of the court. 

The learned advocate for the respondent strongly urges befyee "fie of Law DON 

t this interpretation of these two secticns would make the Ex nN 

to Sec. 64 entirely superfluous and futile. He points out that if agféts artec Moe) Alo, + 
actually held by the court, then it is the duty of the court aN ibuts. i 
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Crm them rateably under Section 73 of the Act without even the help of the 
1934 Explanation to Sec. 64. But this argument has not much force. In the 
— first place, the Explanation is after all a mere explanation which removes 
a doubt which once prevailed as regards Sec. 64 and is not necessarily a 
i fresh addition to the previous enactment. In the second place, it makes 
Jor: Prasan it e for claimants for rateable distribution of assets to have priority 
Suleimen, OVED private alienees who can no longer contend that after the satisfaction 
C. J. of the decree in execution of which the property had been attached and 
sold, they must be given the balance of the sale proceeds. It has been 
suggested on behalf of the plaintiff that if a decree-holder cannot get any 
benefit of his attachment which is not pursued, persons entitled to rateable 
distribution also should not get any benefit. That argument by itself 
may not have much force, because in this case the claimants for the rateable 
distribution want to abide by the same attachment and in fact wish to get 
the property sold in pursuance of the same attachment. Their claim is not 
sustained, because they have no right to proceed with the attachment and 
sale when the attachment itself, which was made in execution of the 
decree-holders’ decree, has ceased to exist. The result is that claimants for 
rateable distribution have a right only when assets are held by the court. 
So long as no assets are held by the court, they have only at the most a 
mere inchoate right and, such a right does not continue after the attach- 
ment ceases to exist. The attachment, therefore, enures for the benefit 
of the claimants for rateable distribution in cases where the attachment is 
fructuous and the property is actually sold and sale proceeds are realised. 
Where this does not happen, the claitarts cannot have any better rights 

than the attaching creditor whose attachment has ceased to exist. 

This is the view expressed by a Division Bench of the Court in the 
case of Bhupal v. Kundan Lal with which I also agree. It is not necessary 
to consider in this case whether assets would be deemed to be held by the 
court where the decree-holder is allowed to file a receipt for the decretal 
amount instead of depositing the purchase-money when he has himself 
purchased the property. 

The lower appellate court has held that the benefit of, Order 21, 
Rule 55, C. P. C., as amended by this Court, should go to the defendant, 
because no notice of the claim had been ‘sent before the sale took place. It 
may be conceded that all that is necessary is that notice should be sent or 
issued by the court to the sale officer and perhaps need not necessarily have 
been received by the latter before the sale. But notice must be “issued” to 
the sale officer executing the decree before he becomes functus officio. 

All that Rule 55 provides is that when the amount decreed, including 
the amounts of other decrees of which notices have been sent to the sale 
officer, is either paid or the satisfaction thereof is made through the court 
or the decree is set aside or reversed, the attachment shall be deemed to be 
withdrawn, and, in the case of immovable property, the withdrawal shall, 
if the judgment-debtor so desires, be proclaimed. The provision is 
obviously for the benefit of the judgment-debtor so that the attachment 
must be deemed to be withdrawn when all the conditions are fulfilled, and 

N he is free to deal with the property and can also have the fact advertised so 
$ 
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as to remove all misapprehensions. . The rule does not in so many words 
lay down that if only part of the decree is satisfied, the attachment can 
never be withdrawn under any circumstances. It would certainly not be 
deemed to be withdrawn, but there is nothing to prevent the court from 
ordering that the attachment should cease and releasing the property. Such 
a cqntingency may happen when under Rule 57 the decree-holder, owing 
to his default, fails to proceed ‘further with the application which is dis- 
missed. Upon the dismissal of such application the attachment has to 
cease. It would; therefore, follow that the attachment can cease to exist 
apart from the contingency mentioned in Rule 55. Where therefore the 
attachment has geased to exist, even in cases other than those mentioned 
in Rule 55, the result would be the same. and the claimants for rateable 
distribution would not be able to continue the old proceeding and get the 
property sold. To interpret Rule 55 in any other way would be to make 
it conflict with the provisions of Sec. 64 and Sec. 73 of the Act, which 
a High Court has no power to amend. | 

The contention that the present suit does not lie, because the second 
auction sale was not sought to be set aside under Order 21, Rule 90, has 
no force whatsoever. The private alienee was no party to that proceeding 
and is not bound by the sale which took place behind his back. 

I, therefore, agree that the appeal should be allowed and the suit 


By THE Court—The appeal is accordingly allowed, the decree of 
the lower appellate court set aside and that of the trial court restored with 
costs throughout. 

Appéal allowed 


SHYAM NARAIN MISIR AND ANOTHER (Plaintiffs) 
Versus i 
MANGAL PRASAD MISIR anp oTHERs (Defendants) * 
Transfer of Rroperty Act, Secs. 43 and 6(a)—Transfer of immovable property as 
ull owner and not of mere successtonis—T ransferee acts on erroneous 
representation—W bether t aioe can claim beneni of Sec. 43. 
an erroneous representation is made by the transferor to the 
transferee that he is the full owner of the property transferred and is 
authorised to transfer it and the property transferred is not 2 mere 
chance of succession but immovable property itself, and the transferee 
acts upon such erroneous representatian, then if the transferor happens 
later, before the contract of transfer comes to an end, to acquire am interest 
in that property no matter whether by private purchase, gift, legacy or 
by inheritance or otherwise, the previous transfer can at the option of 
the transferee operate on the interest which has been subsequently acquired, 
although it did not exist at the time of the transfer. The illustration to 
Sec. 43, Transfer of Property Act, is directly applicable to such a case. 
Alamanayakunigeri Nabi Sab v. Murnktti Paplab, 29 In. Cas. 439 
followed. 
Case law discussed. 
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JUSTICE NIAMATULLAH. 


Haribens Sabai for the appellants. 

Shiva Prasad Sinha for af respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiffs’ appeal arising out of a suit for 
redemption of a usufructuary mortgage of 1879. The plaintiffs claim to 
be the representatives of the mortgagor under a sale deed, dated September 
13, 1927, executed by Ram Narayan, son of Mst. Bhagwanti, who was the 
daughter of Mst. Budha the mortgagor. The defendants, who are the 
representatives of the mortgagees, pleaded that the plaintiffs had no right 
of redemption left inasmuch as they had acquired proprietary title under 
the sale deeds of August 2, 1910 and January 4, 1927, executed by Ram 
Narayan previous to that in favour of the plaintiffs. 


It appears that on the death of Mst. Budha, she was succeeded by 
two or three daughters, one of whom, Mst. Bhagwanti, died in 1904, another 
daughter having died earlier. On the death of Mst. Bhagwanti, the 
name of Ram Narayan was entered against a half share in the estate, while 
the name of the other daughter, Mst. Akashi, continued to remain recorded 
against the other half. In 1910, Ram Narayan sold that half share in the 
property which was in his possession. Mst. Akashi was then alive and died 
murch later in 1926. On her death, Ram Narayan executed a second sale 
deed on September 4, 1927 in which he acknowledged the validity of the 
previous sale deed of 1910 and also transferred the remaining half share 
to the same vendees. It was after this, that the plaintiffs took the sale deed 
from Ram Narayan. 

The lower appellate court has held that the defendants-vendees are 
perfectly protected and the plaintiffs as representatives of Ram Narayan 
are estopped from going behind the previous two transactions. 

On appeal a learned judge of this Court has affirmed that decree hold- , 
ing that Sec. 41 as well as Sec. 43 of the Transfer of Property Act are a 
bar to the claim so far as the half share sold in 1910 is coneerned. As 
regards the remaining half share, the validity of the sale deed o£ 1927 has 
to be accepted. 

The learned advocate for the plaintiffs urges before us that Sec. 43, 
Transfer of Property Act, cannot apply to a case where a person, who is a 
mere contingent reversioner, purports to transfer the property and then 
subsequently succeeds to it. The argument is that ack an interpretation 
of Sec. 43 would be in conflict with Sec. 6 (a) under which the chance of 
an heir-apparent succeeding to an estate cannot be transferred. He relies 
strongly on the case of Bindeshwari Singh v. Har Narain Singh! and the 
case of Official Assignee, Madras v. Sathpath Naidu’. These cases certainly 
support his contention; but they proceed on the authority of certain earlier 
cases which can be easily distinguished. The case of Sumsuddin Goolam 
Flusein v. Abdul Husein Kalimuddin® was one where the transferor had 
agreed to relinquish and release all her right, title and interest, present or 


future, by way of inheritance or otherwise in certain properties; Sec. 6(a)~y 


*L L. R. 4 Luck. 622 771933] A L R. Mad. 795 
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was Clearly applicable and Sec. 43 could have no application. 

Similarly the case of Sri Kakaralepudi Lakshmi Narayana Jagandba 
Raju Garu v. Sri Rajab Kandukuri Veera Sarabba Varaha Lakshmi Nara 
Simme Venkata Jogi Balasurya Prasada Rao Garu* was a case of a contract 
by an expectant reversionary heir to an estate to sell the same if and when 
it devolved upon him. It was, of course, held that such a contract could 
not be specifically enforced. On the other hand, in the case of 

akunigari Nabi Sab v. Murukuti Papiah®, Alying and Tyabji, JJ. 
distinctly held that where the transferor represents himself to be an absolute 
owner of the property transferred, when he is not, and on a date subse- 
quent to the transfer, acquires title to such property by inheritance, the 
transfer is not a transfer of spes successionis and invalid under Sec. 6 (a) 
of the Transfer of Property Act, but is one under Sec. 43 of the Act and is 
enforceable against the transferor. A distinction was drawn between the 
transfer of a mere right of succession and the transfer of the property 
professing to be full owner. This case is directly against the appellants. 

But another Division Bench of the Madras High Court has distinctly 
dissented from this case without referring the question to a larger Bench. 
In Official Assignee, Madras v. Sampath Naidu® it was considered that the 
mortgages, executed by a person who, although he professed to. be the full 
owner, was in reality a mere reversioner, could not be governed by Sec. 43 
at all. It was thought that to apply Section 43 would be to contravene 
the provisions of Section 6(a). The learned judges relied on the case of 
Jaganadha Raju Garu, although, as has been pointed ont, that was a case 
of a promise to transfer the fruit of the expectation. The learned judges 
felt compelled to go to the length of holding that the Illustration to Sec. 
43 which directly applies to the case of an heir, is repugnant to the provi- 
sions of Sec. 6(#) and is, therefore, wrong. ‘The other cases relied upon 
also are cases either of mere contracts or of transfers of a mere chance of 
succession. An Allahabad case holding the contrary view was not followed 
on the ground that Sec. 6(¢) had not been considered there. 

It also appears that a Division Bench of the Lucknow Chief Court in 
Bindeshwari Singh v. Har Narain Singh’ have ap tly expressed the 
same view. ° There also it has been considered that the transfer of property 
by a person, who is in reality not the owner, is really the transfer of a 
chance of succession, and is, therefore, void under Section 6 of the Transfer 
of Property Act. l 

We do not think that the Full Bench case of the Madras High Court, 
Vaddadi Sannamma v. Koduganti Radhkebbay?, necessarily decides this 
point in favour of the appellants. In that case the alienation was prohibit- 
ed by statute [on the date on which it was made], and [the subsequent 
removal of the prohibition] could therefore not be given a retrospective 
effect by virtue of Sec. 43 of the Transfer of Property Act. Possibly on 
the same ground an earlier case of the Madras High Court, in Remasamsi 
Naik v. Ramasemi Chett?, may also be distinguished. 

On the other hand, in several cases of this Court it has been laid 


129 L G 241=L L. R. 39 Mad. 554 292 LG 439 
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down that Sec. 43 applies even to cases of heirs who profess to transfer the 
property itself and not only their right of succession. We may mention 
the cases of Sarju Prasad v. Bindeshri Baksh Pal, Sunder Lal y. Ghissa™ 
and Eshaq Lal v. Dulle. The inapplicability of Sec. 6 to such a case was 
not discussed at length, because obviously the section was considered to be 
irrelevant. . 

The learned Judicial Commissioner of the Nagpur Court, in Syed 
Bismilla v. Manulal Chabsldas"*, reviewed many cases on this point and 
came to the same conclusion as this Court. : 

It seems to us that when there were clear cases under the unamended 
Transfer of Property Act applying Sec. 43 to the cases of heirs, and there was 
a specific Illustration to Section 43 which was in point, and the Legislature 
has not thought fit to delete the Illustration in the Amended Act, it is 
impossible to hold that the Illustration is repugnant to the provisions of 
Sec. 6 and is really wrong. Every attempt should be made to reconcile 
the provisions of Sec. 43 together with the Illustration with the provisions 
of Sec. 6. Such a reconciliation is, in our Opinion, patent enough. Sec 6 
does not prohibit emphatically the transfer of a chance of an heir; nor 
does it make it absolutely illegal so as to vitiate the entire contract. It 
merely lays down that the property of any kind may be transferred, but 
the chance of an heir cannot be transferred. This is no more than saying 
that a transfer of a mere chance of an heir is void in law and is of no effect. 
Sec. 6(4) would, therefore, apply to cases where professedly there is a 
transfer of a mere spes successionis, the parties knowing that the transferor 
has no more right than that of a mere expectant heir. The result, of course, 
would be the same where the parties knowing the full facts fraudulently 
clothe the transaction in the garb of an out and out sale of the property, 
and there is no erroneous representation made by the transferor to the trans- 
feree as to his ownership. 

But where an erroneous representation is made by the transferor to 
the transferee that he is the full owner of the property transferred and is 
authorised to transfer it and the property transferred is not a mere chance 
of succession but immovable property itself, and the transferee acts upon 
such erroneous representation, then if the transferor happens later, before 
the contract of transfer comes to an end, to acquire an interest in that 
property, no matter whether by private purchase, gift, legacy or by 
inheritance or otherwise, the previous transfer can at the option of the 
transferee operate on the interest which has been su uently acquired, 
although it did not exist at the time of the transfer. Illustration to 
Sec. 43 is, in our opinion, directly applicable to such a case. Under it if a 
Hindu son has separated from his father and the joint roperty is divided 
on partition oo the son no longer owns a particular property which 
has been allotted to the father but transfers the same professing to own it, 
then if while the contract of sale has not been rescinded the heir succeeds 
to the estate of his father on his death, the transferee may require the son 
to deliver such property to him. This is a case of an heir, who had at the 
time a mere chance of a succession to the estate of his father in case he 
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survived him, transferring the property ‘sel? end noe hodine of sae: 
cession. Under the Illustration he is bound to restore the property to the 
transferee if before the contract is rescinded he succeeds to such property. 

Of course, the protection is not afforded for a transaction which 
wears the garb of a transfer, bur only to such a transfer as has been taken 
by the transferee acting upon an erroneous representation made to him that 
his transferor had authority to transfer the property itself—vide Mutroj v 
Indar Singh*. We accordingly agree with the view expressed by Niamat- 
ullah, J., in disagreement with ve Lucknow Chief Court, that oe 43 
would be applicable. 

We, howevgr, think that Sec. 41 of the Transfer of Property Act 
cannot be of any avail to the defendants. Under that section, when a 
person, who is the ostensible owner of a property with the consent, express 
or implied, of the true owner, transfers the same for consideration, the 
owner is bound by the transfer under certain circumstances. Here if we 
regard the daughter, Mst. Akashi, as the true owner and Ram Narayan as 
the ostensible owner, then Mst. Akashi would have been bound by the 
transfer; but she is now dead and the question of a limited owner being 
bound by the transfer no longer arises. Sec. 41 cannot be invoked against 
the plaintiffs themselves, simply because they had previously made the 
transfer. It is Sec. 43 which is the appropriate section. 

The lower appellate court has recorded a distinct finding that the 
vendees acted in perfect good faith. We have got to accept this finding 
in second appeal however incomplete it may be. Putting it at its very 
lowest, this finding must mean that the defendants-vendees were not 
aware that their vendor had no authority to sell the property. Whether they 
were aware of any other circumstances has not been made clear by the 
lower appellate court; but we must assume that they were not aware that 
their vendor had not any authority to transfer the property. Now from 
the sale-deed it is quite clear that Ram Narayan professed to transfer all 
his zamindari rights in the property over which he was in possession and 
did not mean to retain any interest. He provided that the vendees would 
generation after generation remain in proprietary possession of the property 
sold; and towards the end of the document he in particular stated that 
from the date of the sale-deed the vendees should like the vendor to remain 
in proprietary possession and occupation of the property sold and that 

eae ae I and 
my heirs have nothing to do therewith. 

The earlier portion, of the sale-deed in question was not drafted in a 
way which would make a clear admission of the full ownership of the exe- 
cutant. At the same time there is no clear recital in it which would 
suggest that he was not the absolute owner. He has certainly said that 
he sold the property absolutely and that the vendees would remain in 
proprietary possession of the property like himself generation after genera- 
tion and that they had become the absolute owners of the property. We 
think that these recitals are sufficient to warrant the conclusion that there 
was an erroneous representation made to the vendees that the executant 

, had full power to make them absolute and complete owners. In this view 
uL L R. 48 AIL 150 
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of the matter we are of opinion that the defendants are entitled, at their 
option, as the transaction has not been rescinded, to make the transfer 
operate on the interest which Ram Narayan has acquired since. 

It is not necessary to consider how far his confirmation of this sale- 
deed and his acknowledgment of its validity as contained in his subsequent 
sale-deed of 1927 is binding upon him. As a mere question of ratificgtion 
the point could not be argued that a transfer which was void could be 
made valid by a mere subsequent ratification. On the other hand, if there 
was a fresh contract between the parties, one of the terms of which was 
that the previous void transfer should be accepted, it may well operate as 
estoppel In the view which we have taken of the consequences of the 
representations made in the carlier sale-deed, it is not necessary to express 
any final opinion as to the inference to be drawn from the second sale-deed. 

The appeal is accordingly dismissed with costs. 

Appeal dismissed 


RAM SAHAI AND OTHERS 
VeTsus 
UTTAMA DEVI AND oTHERS* 

Criminal Procedure Code, Sec. 139A—Order under 139A—Form of—Sec. 133— 
Order under Sec. 133—Binding effect—Crimine] Court—Order of —When 
can be reviewed. 

In an order under Sec. 139A, Cr. P. C. the Magistrate has no power to 
direct any particular party to obtain a declaration from the Civil Court. 

Menobar Singh v. Emperor, [1929] A. L. J. 385 and Rozen v. Faujdar, 
I. L. R. 52 All. 592 followed. 

An order under Sec. 133, Cr. P. C., binds the person against whom the 
order is passed and nobody else. Pesre Lal v. Emperor, [1934] A. L. J. 650 
applied; Bobray Jugul Kishore v. Emperor, 26 A. L. J. 405 relied un. 

An order passed by a Criminal Court is not liable to be reviewed. 


CRIMINAL REVISJON from an order of R. L. Yorxe Esq., Sessions 
Judge of Meerut. o 

.S. B. L. Gaur and K. D. Malaviya for the applicants. s 

Kumuda Prasad and Vishwa Mitra for the opposite parties. 

The following judgment was delivered by 

Bajpal, J.—This is an application in revision by Ram Sahai and others 
against an order passed by a Magistrate under Sec. 139A, Cr. P. C. and 


. confirmed by the learned Sessions Judge. 


The facts may be briefly stated. One Srimati Uttama Devi, wife of 
Chaudhari Raghubir Narain Singh, is the owner of a Kothi No. 5133 called 
the “Aziz Manzil” situated on the western Kutcherry Road in Meerut. 
After she had acquired this property one Bulaqi applied under Sec. 133, 
Cr. P. C. against one Ratan Lal, said to be a karinda of Srimati Uttama 
Devi, (it is, however, alleged before me by counsel for Srimati Uttama 
Devi that Ratan Lal is not her karinda but the karinda of her husband) 
for the removal of a pucca wall erected by Ratan Lal across a certain path 

*Cr. Rev. 533 of 1934 ù 
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which was alleged to be a public path in which the public had a right of 
way. Jt might be mentioned here that 5rimati Uttama Devi was not a 
party to these proceedings. Notice of those proceedings were served on 
Ratan Lal by affixation and the learned magistrate on June 8, 1932 passed 
an ex parte order ordering the demolition of the wall. The wall was sub- 
sequently ‘demolished. In July 1933 a kachcha wall was erected and the 
path was again obstructed with the result that an application was filed by 
eleven persons under Sec. 133, Cr. P. C. against Chaudhari Raghubir Narain 
Singh. Once again notice was served an Chaudhari Raghubir Narain 
Singh by affixation and on July 18, 1933 the joint magistrate ordered the 
wall to be demolished and the way to be opened. This order was carried 
out on July 19, 1933. Some time afterwards Srimati Uttama Devi 
petitioned the magistrate that she was the owner of the kothi and she 
had no knowledge of the above proceedings and, therefore, the proceed- 
ings might be revived. The learned magistrate reopened the case on 
August 7, 1933 and the matter was referred to arbitration but the arbitra- 
tion proved infructuous. 

In 1934 the path was again blocked and this time it was blocked by 
certain brambles. ‘The applicants before me applied to a magistrate for 
taking proceedings under Sec. 133, Cr. P. C. against Srimati Uttama 
Devi, Chaudhari Raghubir Narain Singh and Ratan Lal. Srimati 
Uttama Devi, in pursuance of the notice issued to her, filed a statement 
and denied the existence of a right ož way. ‘The learned magistrate 
commenced an enquiry on such denial ander Sec. 139A, Cr. P. C. and 
came to the conclusion that there was reliable evidence in support of the 
denial. He, therefore, stayed the proceedings until the matter of the 
existence of such. right was decided bx a competent civil court. He 
went a step further and directed . 

the applicant to proceed to obtain a declaration from the competent civil 
court that there is a public right of wav from the western Kutcherry Road 
through the compound of Kothi Aziz Manzil past the outhouses alongside 
Bulaqi’s disused well across fields bey=nd this well to the west to join up 
with tHe recently constructed road zo Rao Bahadur Girraj Singh’s new 
house from the Roorkee Road, as shown in the plan filed by the applicant. ` 

In revision the main contention of the applicant is that the learned 
magistrate should not have directed any particular party to obtain a 
declaration from the civil court. This centention is supported by several 
authorities of this Court. In Manosar Singh v. Emperor’ Boys, J. 


observed that = ie 


there is no direction in Sec. 139A as tc which of the parties is to be diretted 
to go to the civil court but that appears to me to give rise to no real diffi- 


culty. "The court is not directed to quash the proceedings altogether but to .". 


stay the proceedings. Nor do I find any obligation on the magistrate to 
force the opposite party or any particular party into court. It is clearly 
within its inherent jurisdiction to stay thase proceedings until the matter has 
been decided by a competent civil curt on such conditions as may to it 
seem fit in the varying circumstance: of each case. 
In Rozen v. Fanidan Dalal, J. quashed the order of the magistrate 
þy which a direction was given to a particular party to file a suit for 
1[1929] A. L. J. 385 "IL LR, 52 AlL 592 
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Canana declaration in a competent civil court. Tn Criminal Reference No. 333 
i934 OÉ 1932 (Haji Rabmat v. Municipal Boerd, Ghaziabad) decided on July 
13, 1932, Bennet, J. modified the order of the trying magistrate, by 

Ram Samar whichethe defendants were directed to establish their rights in the civil 

Uma, Dey, court within three months of the order, by substituting the following 


— order: 
Bejpai, J. The proceedings are stayed until the matter of the existence of "such 
right has been decided by a competent civil court. 

I am in complete agreement with the views expressed by three 
learned judges of this Court in the above cases. 

It was further contended before me that the learned magistrate 
should in the present case have taken proceedings under Sec. 143, 
Cr. P. C. The simple answer to this is that the learned magistrate was 
not moved in this-direction. The petition of the applicants, in so many 
words, asked for proceedings being taken under Sec. 133, Cr. P. C. 
Moreover, Sec. 143 contemplates the prevention of a repetition, or the 
continuance of a public nuisance by the party against whom an order 
under Sec. 7133, Cr. P. C. has already been passed. There can be no 
‘doubt that an order under Sec. 133, Cr. P. C. binds the person against 
whom the order is passed and nobody else. This was held in Bobray 
Jugal Kishore v. Emperar*. Ashworth, J. held that 

an order under Sec. 133 of the Criminal Procedure Code and any order 
under the subsequent sections is an order against a particular individual. 

It is, therefore, clear that no crder could have been passed under 
Sec. 143, Cr. P. C. against Srimati Uttama Devi who was not a party in 
any earlier proceedings when orders under Sec. 133, Cr. P. C. were passed. 
As I said before, the first order under Sec. 133, Cr. P. C. was passed 
against Ratan Lal and the second order was passed against Chaudhari 
Raghubir Narain Singh, and, even if ‘Ratan Lal be held to be the 
karinda of Srimati Urtama Devi, a fact which is denied, an order passe 
“against Ratan Lal cannot bind ‘Srimati Uttama Devi. This was held by 
Niamatullah, J. in Peare Lal v. Emperor‘ the only difference being that 
in that case the learned judge was considering the force of an” order passed 
under Sec. 145, Cr. P. C., and it was held that when the real*dispute was 
between the master of the complainant and another person and if the 
court issued notice to the agent and the case proceeded between the agents, 
then the master was not bound. A subsidiary question was argued before 
me and it was to the effect that the learned magistrate had no jurisdiction 
to. re-open the proceedings on August 7, 1933 on the application of 
Srimati Uttama Devi, when an absolute order was passed on July 18, 
1933 against Chaudhari Raghubir Narain Singh and the order was 

“actually carried out on July 19, 1933. This matter does not necessarily 
arise in the present proceedings, but for the benefit of the subordinate 
courts I might mention that an order passed by a criminal court is not 
liable to be reviewed. It is true that the application for revival was made 
by Srimati Uttama Devi on the ground that she was not a party to the 
proceedings, but the proper order to pass on such an application was to 

ths TSN say that she was in no way bound by the order dated July 18, 1933 and | 
es an 26 A L. J. 405 101934] A. L. J. 650 
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not to set aside that order (when in effect had been carried out) and to 
direct the matter to be referred to arbitration. There can be no doubt 
that the learned magistrate was satisfied that there was reliable evidence 
produced by Srimati Uttama Devi which, in the opinion of the magistrate, 
satisfied him that the denial made by Srimati Uttama Devi was well- 
founded in the circumstances of the case, and it is not possible for me in 
revision to interfere with the view of the learned magistrate on this 

point. , 
The result is that I allow this application to this extent that for the 
order passed by the learned magistrate I substitute the following order:— 
The proceedings are stayed until the matter of the existence of such 

right has Been decided by a competent civil court. 

. Order modified 


JAI SRI SINGH ano orrs (Defendants) 
VETSTES p 
MAHARAJA SIR PRABHU NARAIN SINGH OF BENARES 
(Plaintif) * Ba” 
Tenancy Act (I of 1901), Sec. 47—Enbancement of rent of non:occupancy 
tenant—W hether can be effective in virtue of compromise filed in court. 
Under Sec. 47, Tenancy Act (I of 1901), it was absolutely indispensable 
that an agreement between a non-occupancy tenant and his land-holder 
for the payment of enhanced rent should be by a registered instrument. 
Accordingly where in a suit for ejectment brought by the land-holder 
against the tenant treating him as a non-occupancy tenant, the parties filed 
in court a compromise under which it was agreed that occupancy rights 
should be conferred on the tenant and that he should pay an enhanced rent, 
the compromise, so far as the enhancement of rent was concerned, was 
totally ineffective and invalid. ; 
Effect of corresponding Sec. 69 of Act IM of 1926 pointed out. 


SECOND APPEAL from a decree of BABU HARISH CHANDRA, District 
Judge of Benares, reversing a decree of Basu BRENDRA PRATAP SAHAI, 
Assistant Collector first class. : 


Mansur Alam for the appellants: — 
Gadadhar Prasad for the respondent. 


The judgment of the Court was delivered by 
SULAIMAN, C. J.—This is a defendants’ appeal arising out of a suit 


for arrears of rent. The plaintiff, who was the late ruler of the Benares - 


State, brought the suit in his own name on the allegation that the rent of 
the holding had been enhanced under a revenue court’s decree which was 


C.J 


based on a compromise between the parties and that the defendants were ` 


liable to pay such enhanced rent. ‘The defendants pleaded that inasmuch 
as there was no registered agreement to pay enhanced rent they were not at 
all liable and the decree should be for the old rent only. The court of 
first instance accepted the defendants’ contention but on appeal the learned 
District Judge came to a contrary conclusion. He held that under Sec. 


*S. A. 562 of 1931 
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Gv (50) (1) (b) of the new Tenancy Act the compromise, which was incor- 
1954 porated into the decree of the court, fulfilled the requirements of the law 
— and was vaild and binding. He further held that inasmuch as under the 
Jar Sur SINGH same compromise occupancy rights had been conferred on the defendants 
Panny they were estopped from going behind the compromise and while claiming 
Naram Sman occupancy rights disowning their liability to pay the enhanced rent. „On 
Ssltimen, appeal a learned judge of this Court has referred the case to a division 
C. J. bench on account of certain questions of law which arise in this case. 

A preliminary objection is taken on behalf of the respondent that the 
appeal had abated inasmuch as no application to have the abatement set 
aside consequent upon the death of the late Maharaja was made within the 
time allowed by law. Such an application was filed by the appellants but 
it was filed a few days beyond time and there was an affidavit to explain the 
delay. This matter came up for disposal before a learned judge of this 
Court who came to the conclusion that there was no question of abatement 
in this case as it was a case of devolution under Order 22, Rule 10, C. P. C. 
and that therefore it was not necessary to bring the present Maharaja on the 
record as the legal representative of the deceased Maharaja. The suit was 
brought in the name of the late Maharaja and there was no indication in the 
plaint that the property in dispute was a part of the Raj of Benares., It 
seems unnecessary to decide whether the Raj, as such, ¢an be treated as if 
it were a juristic personality, and can own private property in British 
territory. Prima facie, as the plaint stood, the suit had been brought by 
the plaintiff who was the land-holder against the defendants who were the. 
tenants and it would appear that Order 22, C. P. C. would be applicable. 
But the matter was within the jurisdiction of the single fudge of this 
Court who came to the conclusion, rightly or wrongly, that there had been 
no abatement and that there was no necessity to have any such abatement 
[set aside]. Had he come to any contrary conclusion he would certainly 
have considered the question whether on the facts alleged in the affidavit 
time should not be extended. In the circumstances we think we should 
not entertain this objection now. . 

The previous suit had been brought by the late Maharaja for the eject- 
ment of the defendants treating them as mere non-occupancy tenants. 
The defendants pleaded that they were occupancy tenants and not non- 
occupancy tenants. A compromise was filed in court signed by the parties 
under which it was agreed that occupancy rights should be conferred on the 
defendants and that they should pay an enhanced rent. The date of 
the compromise was September 29, 1925 and was entered into at the time 
when the Tenancy Act II of 1901 was in force. 

It seems to us that the new Act which came into force in 1926 would 
not be applicabR to such a case. If the compromise was invalid under the 
old ‘Act it cannot be validated on account of the new Act. Section 47 of 
the old Act governed enhancement of rents of non-occupancy tenants 
which had to be under an agreement by a registered instrument. ‘There 
„Was no provision in that section that a decree of the revenue court could 

| take the place of a registered instrument. In these circumstances the 
mans broader question whether when matters extraneous to the suit are incor- 
f i porated in a compromise which is embodied in the decree of a revenue court 
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the decree dispenses with the necessity of registration does not arise in the Gwr 
present case. Under the Act the existenze of a rezistered instrument was TR 
absolutely indispensable. We must therezore hold zhat the compromise, so —— 
far as the enhancement of the rent was zoncerned. was totally ineffective Jat Sar Soren 
and invalid. It may be worthwhile to puint out that even if the new Act mino 
had applied the case would be governed by Sec. 69 of the Agra Tenancy Naram Smon 
Act and even under that section the rent can be enhanced either by a rae 
registered instrument or by a compromis» filed in adjustment of a suit or cy,” 
proceeding under the Act and recorded by the Court under Order 23, 

Rule 3, C. P. C. Under the latter rule the court has to pass a decree in 

accordance with the compromise only “aœ far as i> relates to the suit”. 


The next point urged on behalf o the respondent is that there is 
estoppel against the defendants because they acquirec occupancy rights under 
this very compromise. It is quite obvious that the plea of equitable estoppel 
cannot be taken against the provisions of a scatute. When the Act 
required that enhancement could be effeced only by means of a registered 
agreement, the principle of estoppel cannot be allowed to override such a 
specific provision. We must accordingly hold that the view taken by the 
lower appellate court was wrong. We alow this appeal and modifying the 
decree of the lower appellate court restore the decree of the first court with 
costs in all courts. 


Appeal allowed 
KIRPA RAM (Plaintiff) es, 
VETS1i5 > m 
BALAK RAM (Dzfendant)+ ce 


Limitation Act, Secs. 19 and 20—Debtor paying in pari satisfaction of money due  S#b. 26 
from bhn—Creditor appropriating towards interest—W bether limitation saved. 4. 

Whete a debtor pays a certain sum in part mtisfaction of what is due vL, J. 

from him without caring to specify that the sum is to be appropriated 

toward} interest or principal and the creditor <ppropriates such payment 

towards interest, held, that the payment cannct be considered to be the 

payment of interest as such and will aot save Amitation on that footing. 

Held, further, that the payment havirg been lawfully appropriated towards 

interest it cannot be considered to be payment in part satisfaction of the 

principal and limitation cannot be saved on the supposition that a part 

of the principal was paid and thc f:ct of payment appears in the hand- 

writing of the debtor. 
Ram Prasad v. Binaek Shukul, 1933 A. L. J. 930 followed; M. B. Singh 

B Co. v. Sircer & Co., A. I. R. 1930 AU. 392; Meka Venkatadri Appa 

Row v. Perthasaratht Appa Row, 19 A. L. J. 463; Hem Chendre Biswas v. 

Purna Chandra Mukberji, I. L. R. 44 Cal. 567 considered. 


Civi RevIsIoN against the order o7 the Small Cause Court Judge of 
Pilibhit. ` i 
G. S. Pathak for the applicant. l vo 
Shembhu Prasad (for Shiva Prasad Sinha) fcr the opposite party. _—_— 
: "Civ. Rev. 56 af 1934 l 
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The following judgment was delivered by 

NIAMATULLAH, J.—This is an application for revision by the plaintiff 
whose suit for recovery of Rs. 339-8-) on foot of a bond dated April 13, 
1929 was dismissed by the lower court (Small Cause Court at Pilibhit) on 
the ground that it was barred by limitation. The suit was instituted on 
August 14, 1933, i.e., more than three years from the date of the bond. 
The principal sum advanced was Rs. 475 which carried interest at the rate 
of 1 per cent per mensem. On March 22, 1930 a sum of Rs. 275 was 
paid. This payment will not however save limitation as the suit was insti- 
tuted more than three years from the date on which it was made. ‘The 
plaintiff relies on the payment by the defendant of Rs. 20, on December 
15, 1931, which is alleged to be noted on the back of the bond in the 
handwriting of the defendant. The defendant denied the bond and pay- 
ments alleged by the plaintiff. The lower court has not recorded any 
finding on any other question arising in the case but dismissed the plaintiff’s 
suit on the allegations made by him. 

As regards the circumstances in which Rs. 20 was paid by the defen- 
dant, the plaintiff's evidence shows that he (the defendant) did not say 
that the sum was being paid towards interest, but the plaintiff and another 
witness of his depose that on the defendant making the payment the plain- 
tiff remarked that it should be appropriated towards principal. ‘The 
defendant kept silent. Thereupon the plaintiff credited it as part pay- 
ment of interest, the amount of which was in excess of Rs. 20 on that 
date. Apparently, the lower court has rot accepted the graphic account 
which the plaintiff and his witness give of the manner in which the pay- 
ment was made and appropriated nor am I inclined to accept all that the 
plaintiff and his witness have stated. In all probability, the defendant 
paid Rs. 20 and the plaintiff accepted it, neither side mentioning how the 
sum is to be appropriated. As interest exceeding the amount paid was 
due, the plaintiff naturally appropriated the same towards it, which he had 
every right to do. In these circumstances, it cannot be said that the 
defendant paid Rs. 20 towards interest as such. : 


The learned advocate for the appHcant has referred to Mitra, Vol. I, 
p. 923 wherein the author expresses the opinion that where interest in 
excess of the amount paid is due and the debtor does not specifically state that 
the payment is to be appropriated towards interest or principal, the proper 
inference is that he paid interest as such. But the view which has been 
accepted by at least two Division Benches of this Court is different. In 
M. B. Singh and Co. v. Sircar end Co.’ a Division Bench of this Court 
held that a payment cannot be considered to be of interest as such unless 
it was “avowedly” made towards interest. The same view was taken in 
Ram Prasad v. Binsek ShukuP, J must therefore hold that on the view 
of the evidence taken by the lower court and by myself, the sum of Rs. 20 
was not paid towards interest as such. 

The learned counsel for the applicant has strenuously contended that 
if the payment in question is not cansidered to be one made towards 
interest, it must be taken to have been made towards principal and as it, 

14, L R. 1930 AIL 392 *71933] A L J. 930 ` 
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appears in the handwriting of the debtor, it saves limitation. Ir is 
conceded that this contention is opposed to the decision of a Division 
Bench in Ram Prasad v. Binaek to which I was a party. An appeal 


has been made to me to refer this question to a Division Bench. I heard : 


counsel at length in order to satisfy myself that reasonable doubt can be 
entertained as regards the soundness of the view taken in that case. If I 
had entertained such doubt I would have acceded to the counsel’s request. 

In my opinion it is not correct to say that in circumstances like those 
appearing in this case, the debtor must be considered to have paid part of 
the principal. A similar argument was advanced in the case above referred 
to and the Bench observed! 

In our opinion this argument is ba:ed on a fallacy and proceeds on the 
assumption that where interest is not paid as such, that is, the debtor does 
not clearly mention that the payment made by him was to be appropriated 
towards interest, it should be considered to have been paid by him towards 
principal. To our mind this is a whelly erroneous assumption. A debtor 
may pay a certain amount in part sctisfaction of what is due from him 
without caring to specify that the sur is to be appropriated towards interest 
or principal. The payment will mot be considered to be the payment of 
interest as such and will not save limration on that footing. The creditor 
may, however, appropriate such payment towards interest, as he is entitled 
to do under Sec. 61 of the Indian Contract Act. The position then is 
that though interest was not paid a such, payment made by the debtor 
was lawfully appropriated towards in-erest. It cannot be considered to be 
payment in part satisfaction of the principal 

I am unable to discover any flaw m this reasoning. I miy usefully 
amplify it. Secs. 59 to 61 of the Indian Contract Act deal with the 
subject of appropriation of payments. In terms they relate to cases in 
which "several distinct debts are due”. It is arguable that principal and 
interest due under the same transaction cannot be considered to be distinct 
debts within the meaning of Sec. 59 >f the Indian Contract Act. In 
Meka Venkatadri v. Parthasarathi Appa Rou” their Lordships expressed 
themselves as follows: 

There is a debt due that carries interest.. There are moneys that are 
received without a definite appropriction on the one side or on the other, 
and the rule which is well establisted in ordinary cases is that in those 
circumstances the money is first applied in payment of interest and then 
when that is satisfied in- payment wf the capital..... .. They therefore 
think that the money received must >e applied in the ordinary way, first in 

be the reduction of the interest and when that is satisfied in the reduction of 
the principal. 

This case is an authority for one cf two propositions (1) either that 
principal and interest should for the ose of Secs. 59 and 61, Indian 
Contract Act be considered to be distinct debts or (2) if they form part of 
the same debt, the principles of Secs. 59 to 61 are nevertheless ‘applicable to 
them. In either case, it is open to a zreditor to appropriate a sum paid 
by his debtor without specifying whetier it was paid towards interest or 
principal, towards overdue interest. If the creditor appropriates it towards 
overdue interest the same should be considered to have been satisfied 
„to, that extent there and then. Is it open to the creditor to say 

"19 A. L J. 455 (P. c) . 
4 
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subsequently when the question of limitation arises in a suit between 


, - him and his debtor that the payment was made towards principal? He 


had a right to treat it as payment towards interest and he appropriated it 
towards it. The sum having been thus appropriated, payment towards 
interest to that extent became an oap lale] fact. It is possible that 
interest as such may not be paid by a debtor but payment by himemay 
operate as payment of interest as would be the case where the creditor has 
got the right to appropriate a payment towards interest and does exercise 
that right. After the exercise of that right no question can arise as to 
whether the payment was made towards principal or interest. In the 
present instance it is the plaintiff's own case that he had appropriated it 
as part of the interest due. 

The argument put forward before me and which seems to have been 
somewhat countenanced in Hem Chandra Biswas v. Purna Chandra 
Mukherji* is based gn the assumption that in a case like this there are only 
two hypotheses, namely, the payment was towards interest or principal as 
such. As pointed gut-in Rem Prasad v. Binaek Shukul® there is a third 
hypothesis, namely, the debtor did not make the payment specifically towards 
interest as such or principal as such. Cases are easily conceivable in which a 
debtor may not apply his mind to the question whether he should make the 


: payment towards interest or principal. In such a case, whether the payment 


-vas of interest or principal would depend upon the manner in which the 


creditor exercises his option. If he treats it as payment of interest, it 
becomes a payment of interest and carno: be subsequently converted into 

ayment of principal only because it is foz the benefit of the creditor that 
R should reconsider his position as regards such payment. The fallacy 
lurking in the appellant’s contention is that it fails to recognise that the 
debtor may not pay interest as such but a payment may operate as one 
towards interest by the action of the c-edétor. 

Lastly, the learned advocate relied upon the endorsement in respect of 
the payment: of. Rs. 20 said to be in the handwriting of the defendant as 
acknowledgment. It is in these terms: “Received Rs. 20 in respect of 
this bond”. ‘These words'do not imply any subsisting liabiligy in respect 
of any debt remaining due after the payment of Rs. 20.. They are consis- 
tent with Rs. 20 being the only sum due under the bond which was paid 
in final satisfaction thereof. In my opinion the endorsement is not such 
acknowledgment as would save limitation. 

The result is that this application “or revision is dismissed with costs- 

. Application dismissed 
‘Tl L. R. 44 Cal, 567 *11933] A L. J. 930 
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MAQBUL AHMAD (Plaintiff) 
versus 
FATMA BIBI and oTHERS (Defendants) * 
Civil" Procedure Code, Or. 2, R. 2—Subsequent suit—When berred. 

The plaintiff and his brother were joint owners of certain properties. 
After the death of his brother the plaintiff managed the property on behalf 
of himself and the heirs of his brother. The disbursements being in excess 
of the income which the plaintiff reccived as manager of the estate of hus 
deceased brarher, he instituted a suit for rendition of accounts against the 
heirs of his brother. This suit was compromised. Subsequently the 
plaintiff brought another suit for recovery of money against the heirs ot 
his brother on the ground that he and his brother were joint promisees 
under an agreement of sale (which resulted in a litigation), and the 
plaintiff having defrayed the expenses of the Privy Council appeal and 
paid the entire costs, was entitled to be re-imbursed by the heirs of his 
brother to the extent of their shares. Held, that the ground on which 
the subsequent suit was based being different from the ground on which 
the previous suit was based, the subsequent suit was not barred by Or. 2, 
Rs 26, PC 

Marts v. Bhole Ram, I. L. R. 16 All. 165 and Chand Kour v. Partab 

~ Smghb, I. L. R. 16 Cal. 98 at 102 rebed on. 


SECOND APPEAL from a decree cf Basu Nann Lat Sineu, First 
Subordinate Judge of Saharanpur, confirming a decree of Banu RacHu- 
NANDAN SARAN AGARWALA, City Munsif. 


P. L. Banerji and Shiva Prasad Sinha for the appellant. 

Akbtar Husain Khan for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a plaintiff’s appeal’and arises from a suit 
brought by him for recovery of Rs. 2,764-5-0 on certain allegations which 
will be presently mentioned. Both the lower courts dismissed the suit in 
respect of some items on the preliminary ground that it is barred by Or. 2, 
R. 2, C. P.’C. It is said that the plaintiff might and ought to have 
included this part-.of his claim in tke subject-matter of the previous 
action. 

The plaintiff and his deceased brother, Nehal Ahmad, were joint 
„owners of certain properties which do not appear to have been divided. 
Nehal Ahmad died sometime before November 24, 1924, leaving a number 
of heirs, some of whom were minors. The plaintiff managed the entire pro- 
iperty and all the affairs of the family on behalf of himself “and the 
heirs of Nehal Ahmad. He instituted a suit on August 30, 1929 against 
the heirs of Nehal Ahmad for rendition of account. His case was that the 
disbursements being set off against the ircome which he received as 
on behalf of the defendants, a certain sum of money would be found ae 
to him which he was entitled to recover from them (the defendants). It does 
not appear from the paper-book whether the suit was decreed to any extent. 
We are, however, informed by the learned counsel for the see aa that 


*S. A. 388 of 1933 


the suit was eventually compromised. 


28 HIGH COURT [1935 4% 

The suit, which has given rise to the present appeal, was instituted by 
the appellant on December 8, 1930. Ft was alleged in the first two 
paragraphs of the plaint that the plaintiff and Nehal Ahmad entered into 
an agreement with Mahmud Hasan and Mst; Quraishi Begam, under which 


the latter promised to-sell a certain village to the former but thar the 
promisors, in breach of the agreement, sold the property to one Saadat Ali. 


Thereupon the plaintiff and Nehal Ahmad instituted a suit for specific 


performance of the contract for sale. Their suit was decreed by the court 
of first instance but dismissed by the High Court. A further appeal to 
the Privy Council was unsuccessful. The plaintiff alleges that he had to 
defray all the expenses of the Privy Council appeal and had, besides, to 
pay the costs of the opposite party awarded against himself and Nehal 
Ahmad. Accordingly the plaintiff claimed certain items, which represent 
the share of Nehal Ahmad, his co-promisee under the agreement of sale. 
The plaintiff goes on to allege, in Para. 3 of the plaint, that he managed all 
the joint affairs of the heirs of Nehal Ahmad and of himself and had to 
pay the entire costs of the Privy Council appeal, implying that he is entitled 
to receive what he spent on behalf of Nehal-Abmad and his heirs. 

Both the lower courts have held that the plaintiff’s cause of action in 
respect of the present claim is identical with that in the earlier suit. It 
seems to us that the lower courts gave undue importance to the allegations 
contained in Para. 3 of the-plaint aiready referred to. As we read the 
plaint, the main ground on which the plaintiff claims relief is that he and 
Nekal Ahmad were joint promisees under an agreement of sale and that 
the plaintiff, having defrayed the costs of the Privy Council appeal and 
paid the entire costs awarded to the opposite party, is entitled to be reimburs- 
ed by the heirs of Nehal Ahmad to the extent of their shares. In 
other words, he professes to claim contribution by one who was jointly 
interested with him in making certain payments which he alone had to 
make, The reference in Para. 3 of the plaint to the plaintiff being the 
manager of the affairs of Nehal Ahmad’s ken may either be considered to 
be wholly superfluous, or was intended to form.an alternative ground for 
the relief claimed by the plaintiff. If it is superfluous, it may be ignored. 
If it was intended as-an alternative ground for the same relief, we think 
that, so far as the plaintiff’s suit is based on that ground, it is barred by 
Or. 2, R. 2, C. P. C. It does not, however, {ollow that the plaintiff’s suit, 
which is mainly based on the allegations contained in the first two para- 
graphs of the plaint, should be dismissed altogether. i 

The plaintiff's cause of action, disclosed in the first two paragraphs of 
the plaint, is totally .different from the ‘cause of action on which the 
earlier suit was based. The expression “cause of action” is sometimes 
understood to imply merely the infringement of a legal right. It has, 
however, a much wider significance. It was defined by a Full Bench of 
this Court in Murti v. Bhola Ram as implying every fact which it would 
be necessary for the plaintiff to prove if traversed in support of his right to 
the judgment of che Court. Similarly, it was observed by their Lordships of 
the Privy Council in Ghand Kour v. Partab Singh? that 

IL L, R, 16 All, 165 Ce a Ae Jet -LIL Re 16 Cal 98 at 102 
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AN “the cause.of action has no relation whatever to the defence which may he Gam 
set up by- the defendant, nor does iz depend an the.character of the relief. —— 
i prayed, for by the plaintiff. It reřers entirely. to the gronds set forth’ ase 
a in’ the plaint as the cause of action, or, in other words, to the media upon Maqay 
which the, plaintiff. asks the Court -c arrive at a conclusion in his favour. Arosan 
Now, in the case before us, the gecund: of the plaintiff's action is the `- *, 
liability of the defendant to contribute towards the expenses of the Privy jom 
‘Council appeal and the costs paid to thecpposite party. It has no reference Numat- 
to the plaintiff having acted as the marager or agent on behalf of, Nehal KAR 
Ahmad or his heirs. In the previous case the ground, on which the 
plaintiff had claimed rendition of account, was that in the discharge 
of his duties as manager or agent he spent certain sums of money for 
his principals and was, therefore, en=mled to recover them from the 
latter. So far as the main ground of e ‘plaintiff’s action ‘is concerned he 
does not allege and it is not necessary zor him to allege that he acted as -- --“ 
-manager or agent on behalf of the defendant. It is clear ta us-thar the i 
two grounds of claim are wholly differen-. ‘There is, however, no difference 
between the ground on which the previous suit was based and the plaintiff’s 
allegation in Para. 3 of the plaint in the present case. As already stated, 
_ the plaintiff's suit,.so far as it is' based >a the alternative ground contained 
in Para. 3 of the plaint, is barred by Or 2, R 2, C. P. C. . 
We may make it perfectly clear -haz the view that the plaintiff’s claim 
is based on the ground mentioned in Paras. 1 and 2 of the plaint’ does 
not imply that the plaintiff is necessaril~ entitled to succeed on that ground. 
The lower court will have to decide all te issues arising in the-case, in¢lud- 
ing the one raised by the defendants ir reference to the plaintiff’s right to 
succeed. ‘It will be open-to defendam: to show that the plaintiff is not 
entitled to’ succeed on’ the’ ground -nentioned in Paras. 1 and 2 of the 
- plant. All we decide at the present tage is-that the plaintiff's claim, so 
far as it is bastd on the allegations ford in Paras. 1 and 2 of the’ plaint, 
38 not barred by Or. 2, R. 2, C. P. C. p CU 
The result is that we allow this axpeal with costs, set aside the order 
of the lower court and remand this par- of the case to the court of the first 
mstance for disposal on the merits. Tae court-fee shall be refunded. The 








cross—objection is dismissed with costs. | _ Appeal allou ed 
an RAJENDER SINCH (Defendant) > E Crit 
2 VET SE -a 


P pa 1934 

UMA PERSHAD (Plaintiff) * n i ass 
Contempt of Courts Act (XII of 19261, Secs. 2 and 3—Plaintiff’s conw¥el sends Seh. 26 
' notice to defendent to withdrew a daea m'written statement under threat | —— 


of legal action—Direct interference u5th administration of just ce—Contemp} se 
—Duty of connsel. | " a 


Where in a pending action the plaintiff’s counsel actmg on behalf of 

his client sent a notice to the def=ndant’s guardian that he should with- 

draw a plea in the written statemen:, the language of which was defam- 

tory per se of the plaintiff's deceased father, and pay a: named sum as 

damages, and ip gase he failed to -omply with the terms of the notice an 
. *Mis. Case 4-6 of 1934 ‘ 
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legal action would be taken, beld, that the sending of the notice amounted 
to a direct interference with the administration of justice and the 
plaintiff and his counsel were guilty of contempt of court. Held, further, 
that the plaintiff’s counsel under whose signature the notice was sent was 
not ‘protected because he was acting as counsel. 
Sthith v. [akeman, [1856] 26 L. J. Court of Chancery 305. 
` APPLICATION under Sec. 3 of Contempt of Courts Act (XII of 1926). 


Sir Tej Babadur Sapru and Benod Behari Lat for the applicant. 
B. E. O’Conor, A. P. Dube and Ram Nama Prashad for the opposite 


‘party No. 1 (Uma Pershad).. 


Sulaiman, 
Ge ds 


KAN. RKatju, K. P. Misra, Hyder Husain, L. S. Misra, H. N. Misra and 
Ram Narain Verma for the opposite party No. 2 (Dr. Misra). 


The judgment of the Court was delivered by 
SULAIMAN, C. J.—Chaudhari Rajendra Singh, under the guardianship 


‘of Chaudhari Sher Singh, applied to this Court for issue of notice to the 


plaintiff, Mr. Uma Pershad, to show cause why he should not be dealt with 
for contempt of the subordinate court in respect of a notice dated July 11, 
1934, sent on behalf of the plaintiff, by Dr. Misra, his advocate. The 
application was djrected against the plaintiff, Mr. Uma Pershad only, 
but as prima facie it appeared that a contempt had been committed by the 
service ‘of this notice issued under the signature of the counsel, we ordered 
that notice should: go to the counsel concerned as well. Both are now 
represented before us. It appears that a civil suit was pending in the 
court of the Subordinate Judge of Dehra Dun and had been brought 
by the plaintiff, Mr. Uma Pershad, against Rajendra Sihgh, minor, under the 
guardianship of Chaudhari Sher Singh, on the basis of a mortgage deed 
executed by the deceased father of the minor-defendant in favour of the 
deceased father of the plaintiff. The claim was contested inter alia on the 
ground that the mortgage debt was not binding on the minor-defendant 
inasmuch as it was tainted with immorality. In Para. 9 of the written state- 


~, Ment ‘it was specifically pleaded 


- that some unscrupulous money-lenders taking advantage of the dissolute 


(“Habits of the defendant’s father began running him into indebtedness and 


. the said defendant believes that the. plaintiff's father also colluded with 
~ some of these money-lenders with 2 similar object and the payment of 
earlier debts as recited in the deed is fictitious. 

After issues had been settled, the plaintiff's evidence closed, and the 
defendant’s evidence begun, the notice in dispute was sent by the plain 
tiff to the defendant’s guardian. After quoting Para. 9 of the written 
statement in full, the notice stated that that statement was defamatory 
ber se of the plaintiff's deceased father and lowered his reputation in the 
estimation of his fellow-men and caused him harm in various ways and 
then added, ~ 

unless within a week of the ‘receipt of this notice you send an unqualified 
apology and withdraw the aforequoted statement by putting an applica- 
tion to that effect in the said court and also by publishing the said with- 
drawal-and apology in such newspapers as my client requires in order to clear 
the character and conduct of his eee and unless further within the, 
same one week you ‘pay to my- client a sum of Rs. 10,000 (ten thousand 
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the cause of action has no relation whatever to the defence which may be 


set up by the defendant, nor does it depend on the character of the relief - 


prayed for by the plaintiff. It refers entirely to the grounds set forth 
in the plaint as the cause of action, or, in other words, to the media upon 
which the plaintiff asks the Court to arrive at a conclusion in his favour. 
Now, in the case before us, the ground of the plaintiff’s action is the 
liability of the defendant to contribute towards the expenses of the Privy 
Council appeal and the costs paid to the opposite party. It has no reference 
to the plaintiff having acted as the manager or agent on behalf of Nehal 
Ahmad or his heirs. In the previous case the ground, on which the 
plaintiff had claimed rendition of account, was that in the discharge 
of his duties as manager or agent he spent certain sums of money for 
bis principals and was, therefore, entitled to recover them from the 
latter. So far as the main ground of the plaintiff’s action is concerned he 
does not allege and it is not necessary for him to allege that he acted as 
manager or agent on behalf of the defendant. It is clear to us that the 
two grounds of claim are wholly different. There is, however, no difference 
between the ground on which the previous suit was based and the plaintiffs 
allegation in Para. 3 of the plaint in the present case. As already stated, 
the plaintiff’s suit, so far as it is based on the alternative ground contained 
in Para. 3 of the plaint, is barred by Or. 2, R. 2, C. P. C. 
We may make it perfectly clear that the view that the plaintiff’s claim 
is based on the ground mentioned in Paras. 1 and 2 of the plaint does 


not imply that the plaintiff is necessarily entitled to succeed on that ground. 


The lower court will have to decide all the issues arising in the case, includ- 
ing the one raised by the defendants in reference to the plaintiff’s right to 
succeed. It will be open to defendants to show that the plaintiff is not 


entitled to succeed on the ground mentioned in Paras. 1 and 2 of: the- 
plaint. All we decide at the present stage is that the plaintiff’s claim, so 


far as it is based on the allegations found in Paras. 1 and 2 of the 
plaint, is not barred by Or. 2, R. 2, C. P. C. 

The result is that we allow this appeal with costs, set aside the order 
of the lower court and remand this part of the case to the court of the first 


instance for*disposal on the merits. The court-fee shall be refunded. © The 


cross-objection is dismissed with costs. =. 
Appeal allowed 


RAJENDER SINGH (Defendant) 
VCTSUS 

: UMA PERSHAD (Plaintiff)* 

Contempt of Courts Act (XII of 1926), Secs. 2 and 3—Plaintiff’s counsel sends 
notice to defendant to withdraw a plea in unitten statement under threat 
of legal action—Direct interference with administration of justice— 
Contempit—Duty of connsel. 

Where in a pending action the plaintiffs counsel acting on behalf of 
his client sent a notice to the defendant’s guardian that he should with- 
draw a plea in the written statement, the language of which was defama- 
tory per se of the plaintiff’s deceased father, and pay a mamed sum as 

l *Mis. Case 446 of 1934 
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SULAIMAN, 
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Hagges, J. 


Salabmen, 
C. 
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damages, and in case he failed to comply with the terms of the notice 
legal action would be taken, beld, that the sending of the notice amounted 
to a direct interference with the administration of justice and the 
plaintiff and his counsel were guilty of contempt of court. Held, further, 
that the plaintiff's counsel under wiose signature the notice was sent was 
not protected because he was acting as counsel. 

Smith v. Lakemen, [1856] 26 L. J. Court of Chancery 305. 


APPLICATION under Sec. 3 of Contempt of Court Act (XII of 1926). 


Sir Tej Bahadur Saprw and Benod Bebari Lal for the applicant. 

K. N. Katju, A. P. Dube, Rem Nama Prasad, K. P. Misra, Hyder 
Husain, L. S. Misra, H. N. Misra and Ram Narain Verma, for the opposite 
party. 

The judgment of the Court was delivered by 


SULAIMAN, C. J.—Chaudhari Rajendra Singh, under the guardianship 
of Chaudhari Sher Singh, applied to this Court for issue of notice to the 
plaintiff, Mr. Uma Pershad, to show cause why he should not be dealt with 
for contempt of the subordinate court in respect of a notice dated July711, 
1934, sent on behalf of the plaintiff, by Dr. Misra, his advocate. ‘The 
application was directed against the plaintiff, Mr. Uma Pershad only, 
but as prima facie it appeared that a contempt had been committed by the 
service of this notice issued under the signature of the counsel, we ordered 
that notice should go to the counsel concerned as well. Both are now 
represented before us. It appears that a civil suit was pending in the 
court of the Subordinate Judge of Deara Dun and had been brought 
by the plaintiff, Mr. Uma Pershad, against Rajendra Singh, minor, under the 
guardianship of Chaudhari Sher Singh, on the basis of 2 mortgage deed 
executed by the deceased father of the minor-defendant in favour of 
the deceased father of the plaintiff. The claim was contested inter alia 


‘on the ground that the mortgage debt was not binding on the minor- 


defendant inasmuch as it was tainted with immorality. In Para. 9 of the 
written statement it was specifically pleaded ~ 
that some unscrupulous money-lenders taking advantage of the dissolute 
habits of the defendant’s father began running him into indebtedness and 
the said defendant believes that the plaintiff’s father also colluded with 
some of these money-lenders with a similar object and the payment of 
earlier debts as recited in the deed is fictitious. 
'* After issues had been settled, the plaintiff's evidence closed, and the 
defendant’s evidence begun, the notice in dispute was sent by the plain-™ 


. tiff to the defendant’s guardian. After quoting Para. 9 of the written 


. statement in full, the notice stated thar that statement was defamatory 


per se of the plaintiffs deceased father and lowered his reputation in the 
estimation of his fellow-men and caused him harm in various ways and 
then added, 
unless within a week of the receipt of this notice you send an unqualified 
apology and withdraw the aforequdted statement by putting an applica- 
tion to that-effect in the said court and also by publishing the said with- 
_,; drawal and apology in such newspapers as my client requires in order to clear 
the character and conduct of his late fcther and unless further within the ` 
same one week you pay to my client a sum of Rs. 10,000 (ten thousand 
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rupees) only as damages, which sum is pnly a rough figure for the purposes Cwr 
of this notice and by which he is in ro way bound, if litigation becomes Ik 
necessary in this regard, he will taze action against you both in civil 
and criminal courts as advised, Per EE asics be Rinna 
pay such damages and costs incideatal -hereto as may be claimed. SINGH 
«The question for consideration kefcre us is whether the issuing of Usa. Pexsitao 
this notice amounted to a contempt of the Subordinate Judge of Dehra —, 
Dun. Jurisdiction to punish for comtempt of subordinate courts oe 
undoubtedly vests in this Court and has not been challenged by learned 
counsel, Apart from there being imher2at jurisdiction, such jurisdiction 
has been expressly conferred upon Higk Courts by the Contempt of Courts 
Act (Act XII of 1926) in all cases of contempt other than those which 
amount to an offence under the Indian Eenal Code. “There is no sugges- 
tion in this case that the action of. the opposite party amounted to any 
offence under the Indian Penal Cace. ‘Therefore the only point for 
consideration is whether this notice amamted to contempt. 

Now there can be a large variety cf cases coming under the well- 
recognized heads of contempt in whick an offence may be committed. 
No attempt has, therefore, ever been mace, nor is it possible to lay down 
any exhaustive catalogue of cases which would amount to contempt; but 
one of the well-recognised heads is “Interference with the administration 
of justice”. Undoubtedly it is the right of every defendant to take every 
legitimate plea and submit his defence kefcre the court for its consideration. 
If the pleas are in any way unnecessary. irrelevant or scandalous, there is 
ample provision in the Code of Civil Prccedure for an application being 
made to the court to have such scandalous, unnecessary or irrelevant 
matters struck out. But where no such attempt is made, defendants are 
not to be deterred from pressing their plas and submitting them to the 
court of adjudication. Of course, if the pleas are not substantiated and 
amount to false pleas supported by fale evidence, they run the risk of 
being prosecuted under the criminal law. 

Now the notice in this case undouktedly was intended to put extra- 
neous pressyre on the defendant in order to compel him under threat of 
drastic action being taken against him -o withdraw the plea, which had 
been taken by him specifically in the written statement. An offer was 
also made to desist from taking legal action if within a certain time fixed 
the defendant withdrew the plea conrzined. in his written statement.. 

where can be no doubt that the effect that was intended to be produced 
on the mind of the defendant’s guardian by this notice was to compel 
him to abandon the plea which might wel have been a legitimate plea. It - 
is unnecessary for us to express any opirion whether in the circumstances ` 
of this case the plea was relevant or irrelevent. That is a matter exclusively 
for the consideration of the subordinate court. But it is our duty to 
protect defendants from being cowed down to submission and under 
pressure of threat and menace being made to abandon pleas which they 
can legitimately take in a pending-.actior. 

In the case of Smith v. Lakemarr'an ansigned letter had been sent by 
, the plaintiff to the defendant with a vew to intimidating him in the 
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Crm conduct of his defence. The latter warned the defendant that he had a 
i934 Suit pending in Chancery and should :t go up for judgment, he would at 
—— once be indicted for swindling, perjury and forgery, .and thus bring dis- 
RayENDER grace on his family. It was not mentioned who would start such prosecu- 
aei tion, but the threat was that certain legal action in court would be taken 
Uxa, Persan if the matter was pressed to final conclusion. Stuart, V. C., in committing 
the plaintiff for contempt, remarked that the letter amounted to a threat 
C. J. for the purpose of intimidating him as a suitor, and therefore whether 

it had had that effect or not was unquestionably a contempt of court. 

The learned counsel for Dr. Misra has cited before us some English 

‘ cases in which ic has been held that in cases of libel og defamation it is 
not objectionable to serve notice on the offending party giving him an 
opportunity to withdraw the defamatory words and threatening to take 
legal steps against him if he fails to do so. Such cases obviously stand on quite 
a different footing. We are-not here dealing with the case of a private 

_‘defamation.;. The ‘present case’ is one where an attempt was made to put 
pressure on the defendant ‘to withdraw a-plea which had been taken in 
the written statement, duly filed in court, which was the subject of 
consideration by the Subordinate Judge of Dehra Dun. We think 
there can be no doubt that such an action amounted to a direct 
interference with the administration of justice in preventing the defendant 
from pressing his defence and putting forward ‘the plea which might, if 
established; prove fatal to the suit; and in that way an.indirect attempt 
was made to exclude the plea taken on behalf of the minor from the consi- 

- deration of the court. . 

Mr. Uma Pershad has adopted a very straight-forward attitude before 
us. He has in his affidavit explained that he’ acted after taking legal 
advice and under the direction of his advocate, and he has frankly admitted 
that he never realised that he was committing any offence of contempt. 


In addition to that, ‘he has undertaken‘ to, abandon: the criminal complaint 
which was filed subsequently, and has-orally expressed -before‘us his regret 
for what had been done. We accord:ngly unhesitatingly accept his apo- 
logy, and under Sec. 3 of the-Contempt of Courts Act discharge him. We 
order that he should bear his own costs of this proceeding. - 

On behalf.of Dr. Misra his learned counsel had strongly contended 
before us that in the. first place there yras no, commission of any offence of 
contempt and that, in the second place, inasmuch-as Dr: Misra was acting 
in the capacity of a counsel, he is not at all responsible. We have already= 
given reasons for holding that the offence of contempt of the subordinate 
court was committed in this case by the issue of the notice in dispute. 

As to the capacity in which Dr. Misra was acting, we may point out 
that a counsel is not expected to act blindly and allow himself to be 
dictated to by his client and in that wav make himself a mere instrument or 
a tool in his hands. He-has to exercise his own judgment and discretion 
and even in cases where scandalous or defamatory matters are to be com- 
municated he has to warn his client, much more so where the offence. 
would amount to one of contempt of a court. It is a novel proposition 
that even though the sending of the notice ‘amounted to contempt, the, 
°, counsel who sent it is protected because he was acting as counsel. A 
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counsel’s capacity is not inviolable, and hs privileges cannot possibly extend Om 
to interference with the administration >f justice. Counsel are expected 455, 
to help in the administration of justic: and not to be’ an impediment — 
thereto. “Soon 
The case before us is particularly strong. It is difficult to see how i 
Dr. Misra can take shelter behind the ac of his client,. who acted entirely Uma Prana 
under his own legal advice and directon. Admittedly his advice was syigimeu, 
sought by the plaintiff and he not only gave him the advice to servea GJ. 
notice on the defendant’s guardian but actually drafted the notice him- 
self, which contained his own words, and sent the same under his own 
signature, although he was acting on behalf of the plaintiff. The threat 
having been made under the signature of a cou cee addressed to a 
layman was particularly serious. In these circumstances when he himself 
was the prime mover, and but for his advice and action it is possible that 
the plaintiff might ‘never have sent thi: notice and, therefore, not com- 
mitted any offence at all, it is difficult to-see how the primary responsibility 
can fall on the plaintiff and not-on the sounel who originated the idea. 
We are, however, satisfied on-the ctatement filed by Dr. Misra that — 
he did not, at the time when he sent this notice, realise that he was 
committing any offence. Lawyers, of course, are presumed to know the 
law, but the law may at times be forgotten or be not understood. We 
are satisfied that this notice would not heve been sent if Dr. Misra had been 
under the impression that. an offence: uf contempt of court - “would be 
committed thereby. 
In his statement Dr. Misra TERE tae conclusion has ad: as follows:— l 
If this Hon’ble Court be of opirion that the notice should not have 
\ been issued by me and it constitutes 2 contempt of court, then I respect- 
fully assure this Hon’ble Court tha it was done quite unwittingly and 
unintentionally and express my unq-alified regret for it. 
This, in our opinion, is.a fair attitude tc take up. In thése circumstances, 
plea veh: we: find Dr. Misra guilty of the contempt of the subordinate 
court, we remit the punishment under 3ec. 3 of the Contempt of Courts 
Act. We, however, order that he mus- pay the costs of the applicant in 
this proceeding, which we assess at Rs. 100. 


+ 
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FIRM B. JAGANNATH THROUGH JAGANNATH elendents) e Sep. 27 
Tdnitation Act, Articles-85 end 52—'Mutue, open and current account’—Meaning 
of —Plaintiff supplies ‘goods to defende=t from time to time—Defendent bhy “cy, 
price from time to time—Suit for baleace—Linitation.-— - Baypar, J. 
Where the plaintiff supplied goods to the defendant from time to time _ ` 
and the defendant paid the price thereof from time to time, and the plain- 
Ge veded ah, eena abe baane duc doch fromm e a. “Weld. 
that Art. 85, Limitation Act, was mnapplicable as from the nature of the 
dealings it was clear that there n=ver was a possibility of the balance 
standing in favour of the defendant: and the case was governed by Art. 52, b, 
: *F, A. F. O. 73 of 1934 "se 
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Limitation Act and the claim for the price of goods supplied three years 
before the institution of the suit was barred by time. 

Abdul Aziz v. Munna Lal, 19 A. L. J. 555 applied; Dan Dayal v. Pearey 
Tal, 26 A. L. J. 353 distingusshed; Nejan Abmad v. Salemabomed, A. I. R. 
1923 Bom. 113 wot followed; Keder Nath v. Dinabandbu, I. L. R. 42 Cal. 
1043 referred to. i 

Meaning of mutual, open and cuzrent account as used in Art. 85, [4mita- 
tion Act, discussed. Rem Pershad v. Harbans Singh, 6 C. L. J. 158 and 
Hirada v. Gadigi, [1871] M. H. C. E. 142 relied on. 


First, APPEAL from an order of Basu BaNwari LAL MATHUR, Addi- 
tional Subordinate Judge of Banda. 

P. M. L. Verma for the appellant. - 

Panna Lal for the respondent. 

The judgment of the Court was delivered by 

' Baspar, J.—This is an appeal from an order of remand and the 

appeal is directed against the decision by the court below that the plaintiffs’ 
claim with the exception of a small sum of Rs. 49-13-3 is barred by time. 
The plaintiff alleged in his plaint thar he had a firm of commission 


: agents dealing in betel leaves at Mahoba in the district of Hamirpur, 
„and that the defendant was a firm dealing in betel leaves in 


the city of Aligarh. The plaint went on to say that the defendant pur- 
chased betel leaves from the plaintiff's firm between November 17, 1926 
to November 17,°1928 of the vatue of Rs. 10,095-1-9° and paid 
Rs, 9,426-7-6 up to November 16, 1928 and as such a balance of 


" Rs. 668-10-3 was due to the plaintiff from the defendant under account. 


This sum together with interest was claimed in the plaint. 

The lower appellate court has held that as the-suit was instituted on 
August 10, 1931, the claim for the price cf articles supplied before August 
10, 1928 was barred by time. There were two other dates which were 
considered—one was November 16, 1928 when the. defendant sent Rs. 50. 
to the plaintiff and the other was November 17, 1928 when the plaintiff 
sent betel leaves of the value of Rs. 49-13-3 to the defendant. ‘The court 
below held that the plaintiff “had the option to credit the sfm of Rs. 50 
to the entire balance due ón November 16, 1928”, and therefore the sum 
of Rs. 49-13-3, the price of the goods supplied on November 17, 1928 
was within time on the- date of the institution of the suit. In 
the appeal before us it is contended that the plaintiffs suit is not_ 
barred by time for any amount. The first submission is that this is a suit 
for the balance due on a mutual, open and current account under Art. 85 
of the Limitation Act, and therefore the time from which the period 


. begins to run is the close of the year in which the last item admitted or 


a 


proved is enteréd in the account. We have come to the conclusion that 
the account between the parties was, neither on the pleadings nor on the 
evidence produced by the plaintiff, a mutual, open and current account. 
The facts are. that the plaintiff supplied betel leaves to the defendant 
from time to time and the defendant raid the price thereof from time to 
time, and this went on up till November 1928. Before November 1928 
there were transactions up till May 1923, znd therefore if the account was 
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not mutual, open and current, the transactions that took place up till May 
1928 could not be considered in the present suit because they would be 
barred by time. 
In Rem Pershad v. Harbans Singh’ Mukerji, J. says: 
Now it is well-settled that an oper account is one which is continuous 
e or current, uninterrupted or unclosed by settlement or otherwise con- 
sisting of a series of transactions. An account current is an open or 
running account between two or more parties or, an account which contains 
items between the parties from which zhe balance due to one of them is, or, 
can be ascertained, from which it folleæxs that such an account-comes under 
the term of an open account, in sc far as it is running, unsettled or 
unclosed. Mutual accounts are such as consist of reciprocity of dealings 
between the parties and do not embrace those having items on one side only, 
though made up of debits and credits. 
In support of these propositions tne learned judge referred to the 
judgment of Mr. Justice Holloway im Hirada v. Gadig# where that 
learned judge observed that 
in order that accounts might be muttal there must be transactions on ach 
side, creating independent obligations >n the other, and not merely transac- 
tions which create obligations on th: one side, those on the other being 
merely complete or partial discharges af such obligations. 


Pa 





We agree with the above observaticns. Applying the test laid down 


therein we have got to see. whether the accounts between the parties can 
be said to be a mutual, open and currenz accounr. It may be conceded 
that it was an open and current account mrasmuch as it had not been closed, 


but it cannot be said to be mutual. The plaintiff in his statement before — 


the court said that there never was an occasion when the balance stood in 
favour of the defendant and from the neture of the dealings it is clear that 
there never was a possibility of the balance standing in favour of the defen- 
dant. For all practical purposes the plaintiff purchased betel Icaves on 
behalf of the defendant and sent them -o the defendant. ‘The defendant 
used to pay the price thereof from tir to time to the plaintiff and, as 
mentioned before, the accounts never revealed that the defendant paid 
more than what was due to the plain-iff. Reliance was placed by the 
learned counsel for the appellant on the case of Dau Dayal v. Pearey Lal’. 
The facts of that case were entirely diferent. The plaintiffs there were 
commission agents and they, after having obtained some margin money, 
purchased and sold grain on behalf of toe defendants with the result that 
n occasions the balance stood in favour of the defendants when the tran- 
saction resulted in a profit and it stooc against the defendants when the 
transaction resulted in a loss. At the ime of the institution of the suit 
there was a great deal of loss and the picintiffs therefore brought the suit 
‘for the recovery of that amount. It was held that the ‘parties stood to 
each other in a dual relationship and there was a mutuality of dealings and 
that the suit was within time under Ac. 85 of the Limitation Act. This 
case therefore does not help the plaintiff-and we have no hesitation in hold- 
ing that Article 85 of the Limitation Act does not apply to the present 
case. 


b 16 Cal L. J. 158 7 [1871] 6 Mad. HL C, R, 142 RE 
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It was then contended that Art. 83 was applicable but that relates to a 
contract to indemnify and in-the present case there was no such contract 
between the parties nor can Art. 115 apply, for the present suit cannot be 
said to be a suit for compensation for th2 breach of any contratt. It is a suit 
for the recovery of a certain sum of money due for articles supplied to the 
defendant. A lukewarm argument was advanced before us to the effect 
that Art. 53 would be applicable to tae facts of this case, but it is clea? 
that there was no fixed period of credit in the present case and that article 
has no application. : 

The main contention of the plaintiff was that the dealing between the 
parties was 2 continuous dealing and therefore there was only one cause of 
action which cannot be divided. Reliance in this connection was placed 
upon the case of Kedar Nath Mitra v. Dinabandhu Saha*. The basis of 
the decision in this case was that the claim was not barred by limitation 
because of the application of the Proviso to Sec. 20 of the Limitation Act. 
It was held that where a cheque is signed by the debtor and paid in part 
payment of the principal of a debt. the cheque being subsequently 
honoured, the Proviso to Sec. 20 of the Limitation Act was complied with 
and the suit was within limitation. .. It. was not necessary to decide any- 
thing further but their Lordships- towards the end of their judgment 
relied upon the case of Bonsey v. Wordsworth’, and they quoted the 
following passage from that judgment: : 

Where a tradesman has a bill against a party for any amount in which 
the items are so connected together that it appears that the dealing is not 
intended to terminate with one contract, but to be continuous, so that 
one item, if not paid, shall be united with another and form one conti- 
nuous demand, the whole together fo-ms but ome ceuse of action and 
cannot be divided. ’ i 

The English case is not an authority for the proposition that for 
purposes of limitation, in the case of-a continuous demand, the whole 
forms but one cause. of action. The question there was a question of 
jurisdiction and it was held that in a case like this, although a part of the 
cause of action might arise in a different place, for purposes of jurisdic- 
tion the entire cause of action must be deemed to be one. °We are not 
prepared to extend the principle contained therein to a question of limita- 
tion more especially when we find that we have got to decide the case on 
the basis of a legislation which was enacted in the year 1877 long after 


1856. For the same reasons we are not prepared to follow the case ofa. 


Najan Ahmad v. Salemabomed®, 

The case which is very similar to tke facts of the present case is 
Abdul Aziz v. Munna Lal’, It was helc there that in the case of a trades- 
man’s account for goods sold and delivered to the customer from time to 
time, in respect of each item the liability to pay (and the period of limita- 
tion) commences on the date of the del:very of that particular item. In a 
suit by a tradesman for the price of goods sold and delivered from time to 
time, the customer having from time to time made payments without 
specifying any particular item for which the payments were made, the 


‘limitation was governed by Art. 52 in respect of each item as delivered. 
tL L R. 42 Cal 1043 : * [1856] 18 °C. B. 325 at 334 
ʻA L R 1923 Bom, 113 119 A. L J. sss 
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The plaintiff in a case like this`is, of c=urse, entitled to appropriate the 
payments to the earlier items in'the account but not.to credit them to the 
entire balance due up to date in the sense of saving limitation for each and 
every item. This is what has been done by the lower appellate court in 
the present case. The item of Rs. 59 has been allowed to be credited 
towacds earlier liabilities but the suit fo- the remaining balance has been 
held to be beyond time on the ground cf limitation. 

There is no force in this appeal and is dismissed with costs. 

The defendant has filed cross-objectons regarding the sum of Rs. 50. 
We have held already that the court >elow was right in allowing the 
plaintiff to apprepriate this sum towards the earlier purchases. There 
was no specification by the defendant wren he made this payment that it 
should be applied towards any particular debt and the plaintiff was, there- 
fore, justified i in appropriating it towardsan earlier account. ‘The mere fact 
that there is some similarity between the figure of Rs. 50, the amount paid 
by the defendant, and the figure of Re 49-13-3, the price of the goods sup- 
plied, does not shows in the absence of any other evidence that this sum had 
to be credited towards the purchase af Hovember 17, 1928 and could not 
be appropriated towards an earlier liabilty at the option of the plaintiff. 

There is no force in the cross-ob2ctions and we dismiss them also 
with costs, : 

Ay peal and Cross-objection dismissed 
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WILLIAM FRANCIS O'CONNOR iun 
vers“ 
GORDON WALDRON (Defendant)* 
Defamation—Absolute judicial privilege—Ixtends to ‘judicial’ tribunals but not 
to ‘administrative’ tribunals. 
An absolute judicial privilege in regard to defamatory statements extends ' 
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not only to recognised courts ot jastice but also to tribunals exercising Loro Waiorrr 


functions equivalent to those of ar established court of justice. But it 
does not extend to Commissioners -an:] others who exercise merely admihistra- 
tive functions. Such a person will be protected if he bis that he 
spoke the words complained of oa a privileged occasion, and the plaintiff 
fails to prove express malice. Ro-sl Aquarmin v. Parkinson, [1892] 1 
= Q. B. 431 at 442 relied on. 

APPEAL from a judgment of the Supreme Court of Cada 


A. T. Miler, K. C. and I. W. G. Barry for the appellant. 

Ronald Smith for the respondent. 

The following judgment was deli-ered by 

Lorp ATKIN—This is an appeal -rom a judgment of the Supreme 
Court of Canada affirming a judgmenz of the First Appellate Division of 
the Supreme Court of Ontario affirming a judgment of Mr. Justice Orde. 
The original judgment was given on a motion by the defendant to dismiss 
the plaintiff’s action for slander on tke ground that it was frivolous and’ 

*P. C. A. 4. of 1933 
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vexatious. ‘The question is ; whehe the defendant in uttering the words 
was protected by the absolirte privilege which is given to words spoken by 
a judge. The statement of claim alleges that the plaintiff is a barrister-at- 
law of the provinces of Ontario and Nova Scotia, and that the defendant 
published, concerning the phintiff in relation to his profession and practice, 

to seven named persons the words following:— ° 
A very odious counsel. A lawyer cannot advise a wrong or a crime any 
more than anybody else He has no privilege to do that. Well, then, you 
had full knowledge of the scheme. Was it you who gave to O’Connor the 
contrivance of effecting a crime without effecting a crime, of making a 
false pretence to the public and to the law? Was it you who gave that 
to O’Connor or did he give it to you? I will deScribe it more clearly. Did 
you give to O’Connor the idea that you might beat the law by false pre- 
_. tence? I say it is a thing any lawer ought to be ashamed of. I do not care 
who he is. It is an outrageous, scandalous exhibition. It ought to be reported 
to the, Law Society. Anybody who had an evil mind or disposition to 
commit crime would be completely carried away by the eloquence of 

Mr. O’Connor. 

- The defence admits that the words alleged were spoken except “it 
ought to be reported to the Law Society,” and alleges that when speaking 
the words the defendant spoke them in his ‘office of a commissioner 
appointed by the Governor-General in Council under the Combines 
Investigation Act, RS.C., c- 26, while he-was acting judicially and that 
the speaking the said words was absolutely privileged. 

_ The statement of claim’ did not allege the defendant’s office: and it is 
obvious that the pleading could not be struck out as disclosing no cause of 
action. The plaintiff; however, on examination for discovery admitted 
that the words ‘were “spoken by the defendant while purporting to act 
under his commission. On that admission the motion in question was 


made and decided. 


Their Lordships are of opinion that the words uttered were not 
protected by absolute privilege, and the order dismissing the action should 
be set aside. The result will be thaz’ thé action may -come on for trial, 
and in these circumstances it is desirable that their Lordships sh8uld confine 


| their opinion strictly to the mdtter in issue so as to avoid prejudicing the 


case of either, party on a future occasiom ~ 

The law as to judicial privilege has’ in process of time developed. 
Originally it, was intended for the-protection of judges sitting in-recognised 5 
courts of justice established as such. The object no doubt was that judges 
might exercise their functions free from any danger that they might be 
called to account for any words spoken as judges. The doctrine has been 
extended to tribunals exercising functions equivalent, to those of an 
established court of justice. In their Lordships?opinion the law on the 


ss subject was accurately stated by Lord Esher in Raya Aquarium v. Parkin- 


sont where he says that the privilege - 
í applies whenever there is an authorized inquiry, which though not Before a’ 
i court of justice, is before a tribunal which has similar attributes, . The 
doctrine never been extended further -than to courts of justjce and 
tribunals acting in a manner similar to that in which such courts dct. -~ 


*[1892] 1 Q. B. 431 at 442 
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The question therefore in every case s whether the tribunal in question 
has similar attributes to a court of justice or icts in a manner similar to 
that in which such courts act? This is cf necessity a differentia which is not 
capable of very precise limitation. It ie clear that the functions of some 
tribunals bring them near the line on one side or the other;,and the final 
decision must be content with determiring on which side of the line the 
tribunal stands. ‘There must be remenrbered on the one hand the public 
policy which protects the independence vf the judge; and on the other the 
public policy which requires that a cirizen’s reputation must be protected 
against false and malicious defamatory statements. 

Has then a commissioner appointed under the Combines Investigation 
Act attributes sifnilar to those of a Coart of Justice; or does he act in a 
manner similar to that in which suck courts act? In their Lordships’ 
opinion the answer must be in the negative. Their Lordships had occa- 
sion recently to examine the provisions of the Act in question in Proprie- 
tary Articles Trade Association v. Attc‘ney General for Canada? and find 
it unnecessary to review in detail is provisions. The constitutional 
validity of the Act was in that case expressly impugned on the ground 
that it constituted an interference with the administration of justice. 
The Judicial Committee -negatived that contention, and it seems clear 
from the judgment that they came to the conclusion that the sections 
dealing with the investigations by commissioners and others were merely 
administrative machinery for inquiring whether offences had been com- 
mitted. It is only necessary to remember that the commissioner by 
the Act is empowered to enter premses and examine-.the books, papers 
and records of suspected persons to 3e= how far his-functioris differ from 
those of a judge. His conclusion is expressed in a report; it determines no 
rights, nor the guilt or innocence of anyone. It does not even initiate 
any proceedings, which have to be l-ft to the ordinary criminal proce- 
dure. While it is true that some tribunals charged with the duty of 
inquiry whether an offence or breazF of duty has been committed have 
been held entitled to judicial immunity, such as a military court of 
inquiry (Dewkins v. Rokeby’), or“an investigation by an ecclesiastical 
commission ° (Barratt v. Kearns*), there were in those cases conditions as 
to the way in which the trib exercised its functions, and as to the 
effect of its decisions which led to tke conclusion that such tribunals had 
attributes similar to those of a Court of justice. On the other hand, the 
fact that a tribunal may be exerciang merely administrative functions 
though in so doing it must act “judicially” is well established, and 
appears clearly from the Roydl Aquarium case above cited. If .it is 
exercising such functions it seems to be immaterial whether it-is armed 
with the powers of a court of justice in summoning witnesses, administer- 
ing oaths and punishing disobedience to its orders made for the purpose of 
effectuating its inquires. See Shel] Cc. of Australia v. Federal Commissioner 
of Taxation’, 


Smith, J., in the Supreme Court, found his view confirmed by the `- 


decision in the Court of Appeal in Hearts of Oak Assurance Co. v. 
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Attorney General’, ‘That decision was reversed in the House of Lords 
[1932] A. C. 392, since the decision in the Supreme Court. That was a 
case of an inquiry by-an inspector under statutory powers given by the 
Friendly Societies Act. It seems to their Lordships probable that if the 
learned judges of the Supreme Court had had the advantage of consider- 
ing that decision and the statement therein of Lord Dunedin that, such 
an inquiry was not a judicial proceeding, and that privilege in it would 
be qualified not absolute they might have come to a different conclusion. 
In the result their Lordships find themselves in agreement with the reason- 
ing and decision of the late Mr. Justice Hodgins in the Appellate Division 
of the Supreme Court of Ontario. The defendant in this case will be 
protected if he establishes that he spoke the words complained of on,a 
privileged occasion, and the plaintiff fails to prove express malice. This. 
is the measure of protection given to other administrative officers exercis- 
ing similar duties, and their Lordships know of no legal principle which 
affords any further or better protection. The appeal should be allowed 
and the orders in the court below discharged with costs; and their Lord- 
ships will humbly advise His Majesty accordingly. The appellant must 
have his costs of the appeal. > 

Appeal allowed 


Bischoff, Cope, Bischoff and Thomson—Solicitors for the appellant. 
Blake and Redden—Solicitors for the respondent. 
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MCHAMMAD YUSUF anp orHers (Plaintiffs) 
Versus 
MOHAMMAD SHAFI and oTHERS (Defendants) * 

Mobsmmeden Lew—Waq{—Imambara—W hether can be subject of public waqf 

- —Civil Procedure Code, Sec. 92. 
| Where a Mohammedan applies his,own property to the creation of an 
Imambara for the benefit of himself and the members of his family and 
there is no income-bearing property attached to it, and all that is proved 
. - is that the members of the public are allowed inside the Im&mbara at the 
time of the performance of certain Moharrum ceremonies, beld, on a suit 
under Sec. 92, C. P. C. by members ‘of the Mussalman public for the 
removal of the managers of the Imambara appointed by the founder’s 
descendants, that the acts of the managers of the Imambara are not in 
any way inconsistent with the theory of private ownership on the part 
of the descendants of the founder or with the theory of a private waqf 
having been created for the benefit of the members of the founder’s 
family; and even if there was a dedication at all, the trust was not of 2 
public nature such as is contemplated by Sec. 92, Civil Procedure Code. 
Delrus Banoo v. Kazee Abdoor Rubman, [1875] 23 W. R. 453 relied on. 


First AtPEAL from a decree of Basu-7Harise CHANDRA, District 
Judge ‘of Benares. . 7 
K. N. Katju, Hyder Mebdi and Zafar Mebdi for the appellants. ` 
M. Khwaja and Mabmudullah for the respondents. 

5 *F. A. 84 of 1930 l ` 
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The judgment of the Court was delivered by . Crm 
CoLLISTER, J——This appeal arises out of a suit-under Sec. 92 of the 1934 
Civil Procedure Code which was instituted by four Mobammadans, of whom. —— 
two are Sunnis and two are Shias. It was alleged in the plaint that about MOHD EEE 
a hundred years ago, one Allah Rakhu built an Imambara and made a Mow. Snar 
publtt waqf of it and that the said Imambara has ever since that time 
been used by the Musalman public for religious purposes. It is stated 
in the plaint that Allah Rakhu appointed one Mohammad Ibrahim as the 
first mutwalli and that he subsequently appointed a man named Ghulam 
Husain. After the death of the founder, his daughter’s son, by name 
Abdul Rahim, appointed one Ahmad Ali as mutwalli by means of a 
document dated June 10, 1911, and on the death of Ahmad Ali he 
appointed the latter’s brother, Abdul Hamid, and defendants Nos. 1—3 
as mutwallis by means of a document dated November 14, 1913. Abdul 
Hamid died soon afterwards, but defendants Nos. 1—3 have continued 
upto this day to act as mutwallis of the dedicated property. It is alleged 
in the plaint that defendants Nos. 1—3 have allowed the wooden struc- 
ture of 4 tazia, which was placed in the Imambara by the founder thereof, 
to fall into decay, that they have allowed the Imambara building to fall 
into disrepair, that they have removed and misappropriated the pewter 
cover of the tazia, that they pay no attention to the performance of the 
religious and charitable objects for which the trust was founded, that 
thev dc not allow members of the Musalman public to take out the 
Ashra procession on the 10th day of Moharrum, that they prevent the 
public from arranging for the installation of sabils, distribution of alms 
and other ceremonies, such as, majlis, recitation from the Holy Koran, 
etc., and that they have discontinued the annual procession which used 
to go from the Imambara to Lallapur. The plaintiffs therefore prayed 
that the defendants be removed from the possession and management of 
the waqf property and that one or more new mutwallis be appointed and 
that a scheme be prepared by the court for the proper management of 
the property. a 
The defendants Nos. 1 and 2 are the sons of Ahmad Ak and the 
defendant No. 3 is his nephew. Defendant No. 4 is a son of Ghulam | 
Husain and defendants 5—7 are descendants of Allah Rakhu, the founder 
of the Imambara. The defence is that Allah Rakhu—who admittedly 
founded the Imambara in dispute—trested it as his own property and + 
néver divested himself of his proprietary rights therein. On his death ~ 
the property went to his daughter’s son. Shah Mohammad, and after the 
latter’s death it went to defendants 5—7 a3 well as other descendants of Allah 
Rakhu. Allah Rakhu used to invite friends and relatives for religious 
functions in the Imambara and in the time of Shah Mohammad,;his friend, 
Ghulam Husain, used to assist him at such functions. After the death 
of Ghulam Husain, the latter’s son; Ali Akbar, set up a title to the Imam- 
bara and accordingly Shah Mohammad’s son,.Abdul ‘Rahim, thereupon 
executed a document whereby he entrusted Ahmad Ali-with. the supervi- 
sion and management of the ceremonies of the Imambara. -Or -Ahmad 
» Alis death Abdul Rahim executed a similar document in favour of defen- 
6 : age 
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Gyi dants Nos. 1—3. The defendants deny that any waqf was created at all; 
i934 but they plead that if there was a waqf, it was of a private nature. They 
—— also set up a plea that the Shia plaintiffs had no interest in the property 
Momo. YospF within the meaning of Sec. 92, C. P. C. and that therefore they had no 
Kou l SHAFI right of suit. : 
The lower court has found that the Shia plaintiffs have no right of 
suit and has found that no public waqf was created such as is contemplated 
by Sec. 92, C. P. C. 

The point for determination in this appeal is whether or not Allah 
Rakhu created a trust for public purposes of a charitable or a religious 
nature within the meaning of Sec. 92 of the Civil Procędure Code. One 
of the plaintiffs has given evidence and they have examined five other 
witnesses: Mohammad Sulaiman, Abdul Ghaffar, Mohammad Zahur, 
Mohammad Ibrahim and Abdul Karim. ‘These witnesses state that the 
Imambara is a public wagf and that it is used by the public for religious 
purposes at the time of Moharrum and on other occasions. Their state- 
ment as regards the origin of the alleged waqf is based on evidence which 
has not been shown to be admissible and their evidence as regards the use 
which is made of the Imambara by members of the Mohammadan public 
is not inconsistent with the case of the defendants. Not a single member 
of the public has been produced who is able to say that he himself has ever 
placed a tazia in the Imambara or has ever held a majlis there or has ever 
attended the Imambara in any capacity otherwise than with the permission 
of the defendants. We have been referred to certain documents in support 
of the allegation that the Imambara is a public trust. 

The first of these documents are the so-called taulivatnamas of June 
10, 1911 and November 14, 1913. In these documents Abdul Rahim, a 
descendant of the founder, stated that the Imambara had been built, owned 
and possessed by Allah Rakhu and that since the latter’s death, the execu- 
tant and his brothers had been in possession. He stated that he himself 
was the mutwalli and that he had appointed Ghulam Husain for the 
purpose of observing the taziadari ceremonies and that he was now 
appointing Ahmad Ali for the same purpose as naib mutwalli and manager. 
There is nothing in these two documents which is inconsistent with the 
proposition that Allah Rakhu had not divested himself of his proprietary 
title in the Imambara; in fact, they definitely stated the contrary. ‘The 
use of the word “mutwalli” and “naib mutwalli” leads to no inference of 
a public trust being created or having been created. ‘There is a municipal 
register for the period April 1, 1922 to March 31, 1927 which shows that 
Water tax was not collected in respect to this Imambara; but this can 
prove nothing more than a possible misunderstanding on the part of the 
Municipal Board as regards the character of this building. Finally there 
is a plaint which was filed by the present defendants Nos. 1—3 on March 
17, 1920, in which they stated that they were the mutwallis of this Imam- 
bara and that the Mohammadan residents of Madanpura Mohalla were in 
the habit of using the Imambara for religious meetings on occasions of 
mourning. If the allegations in this plaint amount to an admission of the 
Imambara being a public waqf, such admission obviously cannot bind the, 
e descendants of the founder. There are no other documents in support of 
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the oral evidence; and as we have already ahown, the oral evidence does not- ; Cu 
avail to establish the existence of a publx trust. Wein 
Admittedly there is no income from -he alleged trust and the plaintiffs —~' 
have totally failed to prove that any public subscriptions are ever raised for Morm.. Yusur 
its maintenance. We doubt whether an snambara has ever been made the isa SHAFT 
subject of a public wagf.except in cases where there is some income-bear- = —— 
ing property attached to it and included in the dedication. In the case of Cad: 
Delrus Banoo v. Kazee Abdoor Rubimar a Bench of the Calcutta High `` | 
Court observed as follows:— 
An Imambara, moreover, is not a public place of worship as is a mosque 
or temple, hut an apartment in a prvate house set apart, no doubt, for 
the performance of certain Moharram ceremonies, but no more open to 
the general public than a private eratory in England would be; as a 
matter of fact, strangers are ordinarily excluded from these celebrations. 
. With these observations we are in ftl. agreement. It is true that that 
particular case was concerned with an Imzembara which was a room within 
a house; but it is common for a Moham-madan owner of a house to build 
a separate _Imambara for the use of himself and the members of his 
family, and the remarks of the Calcutta High Court, referred to above, 
would apply with equal force to such a1 Imambara. The plaintiffs have 
totally failed to prove that members of -he public are at liberty to place 
their own tazias in the Imambara in disewte or to convene a majlis therein 
at their own pleasure and without the permission of the defendants; the 
utmost that has been proved is that members of the public are allowed 
inside the Imambara when the defendants zhoose to hold a majlis or perform 
any other ceremony and throw the Imamtara open to the public. It has not 
been shown that the acts of the managers in respect to the Imambara in 
dispute are in any way inconsistent with the theory of private ownership on 
the part of the descendants of Allah Ra=au or with the theory of a private 
wagf having been created for the benef of the members of Allah Rakhu’s 
family. Mr. Mayne at p. 615 of his back on Hindu Law and Usage, 9th. à 
Edition, deals with apparent or imperfect trusts. He observes: © - 
And there will be a furthers difference where the trust is only an 
apparefit and not a real one, and where it creates no rights in any one except 
holder of the fund. ‘The last care arises where the founder applies his 
own property to the creation of 2 2:goda or any other religious or chari- 
table foundation, keeping the proorrty itself, and the control over it, 
absolutely in his own hands. community may be greatly benefited by 
this arrangement, so long ‘as it last, but its continuance is entirely at his 
own pleasure. It is like a private chapel in a gentleman’s park, and the 
fact that the public have been permitted to resort to it will not prevent 
its being closed, or pulled down, p.cvided there has been no dedication of 
it to the public. It will pass equal7 unencumbered to his heirs, or to his 
assignees in insolvency. 
We are inclined to think that this 5 the position as regards the Imam- 
bara in dispute; but if there was a decication at all, we have no hesitation 
in agreeing with the court below that zbe trust was not of a public nature 
such as is contemplated by Sec. 92, C->. C. We accordingly dismiss this 
appeal with costs. Appeal dismissed 
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PRIVY COUNCIL 
OHENE MOORE (Defendant) 
Verstss 
AKESSEH TAYEE (Plaintiff)* 


Loan Arrie Appeal—Statutory condition—Trial court shall not grant leave to appeal until 


costs paid or deposited—Leave granted without payment of costs—Appeal 
incom petent—aA ppellate: court could not allow costs to be deposited. 

An appeal is a creature of statute and unless the statutory conditions as 
to the filing of appeals are fulfilled no jurisdiction is given to any court 
of justice to entertain them. Where the statute provided that an appeal 
would only lie by leave granted by the trial court and ae ae i ae 
was not to be granted unless the casts in the trial court shall have been 
paid in such court or shall have been deposited therein or in the court to 
which the appeal was being taken, and the trial court in granting leave by 
an oversight overlooked this provision of the statute with the result that 
the costs of the trial court were not paid in cash either in the-trial court 
or in the appellate court; beld, that the appeal was incompetent and the 
appellate court had no jurisdiction to entertain jt and could not allow the 
costs to be deposited at a later date. 


. APPEAL from a decision of the West African Court of Appeal. 
Montgomery, K. C. and T. B. W. Ramsay for the appellant. 
The following judgment was delivered by 


Lorn ATKIN—This is an appeal from the judgment of the West 
African Court of Appeal, Gold Coast Session, reversing a judgment of 
the Provincial Commissioner of the Western Province who had reversed a 
judgment of the Native Tribunal of the Omanhene of Beyin, and the 
question in the case is whether or not the Provincial Commijssioner had 
jurisdiction to entertain at all the appeal from the Native Tribunal. The 
action was brought -by the plaintiff for damages for trespass on his land 
and for unlawfully. arresting the plaintiffs men. The Native Tribunal 
had given- judgment for the defendant. R 

.- Now the rules regulating appeals from the Paramount Chief’s Tribunal 
(which this was) are laid down by the Native Administration Ordinance, 
which is “now Chapter II of the Laws of the Gold Coast Colony 1928. 
By Sec. 77, Sub-sec. (1) :— l l 

A party: desiring to appeal from a Paramount Chief’s Tribunal shalt first 
obtain the leave of such Tribunal so-to do; provided that, if the said 
Tribunal shall havé refused such leave, the Provincial Commissioner’s Court 
or the District Commissioner’s Court may nevertheless grant leave to appeal. 

Then-by Sub-sec. (2) it is provided:— 

Leave to appeal from the Paramount Chief’s Tribunal shall not be granted 
- unless and until the Appellant shall either have paid the costs in such 
Tribunal or shall have deposited therein or in the Court to which the appeal 
is being taken a sum of money sufficient to satisfy such costs; and such 
Court shall not grant a stay of execution with respect to the said costs. 
An application was made to the Native Tribunal Court for leave to 
l i "P. C. A, 49 of 1933 ; 
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appeal and the Native Tribunal granted Cnditional leave to appeal on the 
following conditions. The respondent was l 
to deposit £10 into Tribunal against cost of making up and transmission of 
appeal record; (2) to enter into bond -m sum of £21 2s. 6d. in two sureties 
of £25 each to be justified against cost: in Appeal Court; (3) to give notice 
of the appeal to all parties affected- by the appeal; (4) conditions to be 
° fulfilled within one month from date. i 
On an affidavit by the respondent that those conditions had been 
fulfilled final leave to appeal was evertually given. Two bonds were 
entered into. One was a bond in the eum of £21 2s. 6d. and the other 
was in the sum of £50, each given by two sureties and each was conditional 
for the payment of costs in the Appeal Tzibunal. So that in fact no provi- 
sion was made for the costs in the first Court at all. 





Now the unfortunate thing is that that order so made by the Court. - 


of the first instance did not comply with-the provisions of the statute which 
provides that 
Leave to appeal from a Paramount Chief’s Tribunal shall not be granted 
unless and until the appellant shal either have paid the costs in such 
Tribunal or shall have deposited thercin or in the Court to which the appeal 
is being taken a sum of money sufficent to satisfy such costs. 

To begin with, a bond is not payment of money, and in the second 
place, if it had been a payment of moaey, these particular bonds are not 
conditioned for payment of the costs in the Native Tribunal but were 
conditioned for payment of costs in the Appellate Court, though the amount 
of money, £21 2s. 6d., appears to be the amount cf the taxed costs in the 
Native Tribunal Court. It is sufficiert to say that the statutory condi- 
tion upon which alone leave to appex could be given was not fulfilled. 
When the appeal came before the Pro-incial Commissioner this point was 
taken, and he perhaps not unnaturall~ treated it as a technicality which 
he could sweep aside, and ordered that the costs incurred by the respon- 
dent, £21 2s. 6d., in the Court of firs: instance should be at once paid to 
his Court, and that was eventually done. He then proceeded to allow 
the appeal. i . es l 

Unfortunately, as was found by -he majority of the Court of Appeal 
and as their Lordships think, the Prwvincial Commissioner had no juris- 
diction to make any order at all, be-ause no appeal was properly before 
him. After all, it is to be remembered that all appeals in ehis country and 
elsewhere exist merely by statute and unless the statutory conditions are ful- 
filled no jurisdiction is given to any Court of Justice to entertain them. 

It is not unnatural that Mr. Jastice Howes, dissenting in the full 
Court, did his utmost to try and uphold this order; but their Lordships 
find themselves unable to accept hs reasoning. In the first place, he 
came to the conclusion that the costs referred to were only the costs in the 
Native Tribunal so far as they rel=zted to preparing and getting ready 
the appeal. That, in their Lordshi=s’ view, is not the meaning of the 
section which applies to the respondent’s taxed costs of the hearing in 
the original Court. The other grcunds which are referred to by the 
learned judge relate to powers which are given to an Appellate Court to 
, adopt certain procedure, to waive rules, and to try and do substantial 
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justice—all very important powers, but which can only be brought into 
play once the Appellate Court is seised of the appeal and has jurisdiction 
to entertain it. 

But the objection lies in limine, in that the Provincial Commissioner 
had no jurisdiction at all; and therefore the reference to these powers 
unfortunately is irrelevant to the question of the Provincial Commissioner 
being able to give relief. It is quite true that their Lordships, as every 


Lord Atkis other Court, attempt to do substantial justice and to avoid technicalities; 
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but their Lordships, like any other Court, are bound by the statute law, 
and if the statute law says there shall be no jurisdiction in a certain event, 
and that event has occurred, then it is impossible for their Lordships or 
for any other Court to have jurisdiction. 

For these reasons their Lordships have come to the conclusion that the 
judgment given by the learned Chief Justice in the Court of Appeal is 
correct and they adopt his reasoning, and will therefore humbly advise 
His Majesty that this appeal should be dismissed. 

Appeal dismissed 


Douglas, Grant and Dold—Solicizors for the appellant. 


AN ADVOCATE OF ALLAHABAD—In the matter of* 
Contempi of court—What amounts to—Whether evidence can be led to prove 
truth of allegation. 

Contempt of court is saying or writing anything about the court which 
may lower the prestige of the court or bring it into contempt. If a person 
says or writes anything which amounts to contempt of court, he is not 
permitted to lead evidence to establish the truth of his allegations. 

It is not uncommon to attack abuses in an election manifesto whether 
the abuses be existent or not, but to slander the whole judiciary of a 
Province in an attempt to secure votes at a Bar Council election amounts 
to contempt of court. 

S. M. Husain, Mushtaq Ahmad and T. A. Bradley for the applicant. 
Mubemmad Ismail (Government Advocate) for the Crown. 


The judgment of the Court was delivered by À 
THom, J.—Mr. Ram Mohan Lal Agarwala, an advocate practising in 


the High Court at Allahabad, has been directed to show cause why he 


should not be convicted for contempt of court in respect of certain 
passages in election manifestoes which were issued by him in furtherance of 
his candidature for membership of the Bar Council of Allahabad at the 
recent Bar Council election. ‘In five of these manifestoes the advocate 
made certain statements-in respect of which the Court issued these notices. 
For the sake of convenience the arguments of the counsel for the advocate 
will be dealt with in one judgment. i 

In the manifesto which is the subject of case No. 436 Mr. Ram 
Mohan Lal stated: 

The favoured few get tons and tons of money every month and also 
command respect because they are on the top alieady. They are above 
board. The judge cannot smub them. 

*Mis. Case 436 cf 1934 
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. Coming from a member of the Ba- this statement is undoubtedly cm 
highly objectionable. It is a statement to which we would have thought 1934 
no respectable member of the Bar would aave committed himself either in __ 
public or in private. We are not of the opinion, however, that it consti- Agrocare oF 
tutes a serious contempt of court, althouga it does imply a certain criticism. sae reg 
of the Court. It amounts to-no more, in our opinion, than a technical —— 
contempt and in the circumstances, theretore, so far as the particular state- Thom, J. 
ment is concerned, we discharge the notce which was issued against Mr. . 
Ram Mohan Lal. 
In the manifesto which is the subject of Miscellaneous Case No. 437 
Mr. Ram Mohan [al stated as follows:— 
' A judicial officer, however impertinent, arrogant and conceited, is 
protected while a poor advocate is a the mercy of a judicial officer at 
every turn. The Bar Council is entitled to be as jealous about the 
interest of an advocate as the High Zourt is about a judicial officer. A 
report, whether correct or incorrect >y 2 Munsf, may be attended with 
direct consequences against an advocaze while the poor advocate is helpless. 
The court snubs an advocate and treats him with contempt while a mild 
retort from him is often met with drect results. 
The advocate through his counsel hs stated that by the words used he 
did not intend to convey any criticism Ather of the subordinate courts or 
of the High Court. Learned counsel has argued that interpreting the 
words in their ordinary meaning they do not imply any reflection upon 
the judiciary. We have considered all zhat learned counsel has urged in 
this respect and we are of opinion that we cannot accept his contention. 
The particular statement must be read along with the rest of the manifesto 
of which it forms part, and it is apparenc to us that what Mr. Ram Mohan 
Lal intended to convey by this passage was that whilst the judicial officer 
could always look to the High Court or to law for protection—it may .be 
against an advocate practising before him—when a report made by a 
judicial officer in regard to the conduc- of an advocate came before the 
High Court for disposal, the advocate <gainst whom the report was made 
did not get a square deal. In other words, that the High Court before 
whom the reports about the conduct of advocates came did not deal with 
these reports in an even-handed and impartial manner. That, in our 
view, is the plain meaning of this pas age and we are confirmed in our:;. 
view upon a consideration of the terms >f the manifesto as a whole. 
Such reflections upon the conduct >f the Caurt undoubtedly amount 
to contempt of court. We hold, thererore, that in uttering and publish- 
ing the passage complained of Mr. Rem Mohan Lal has been guilty of 
contempt of court. We convict him >f contempt of Court and impose 
upon him a fine of Rs. 50. Further, he will-pay the Government § costs 
in connection with this case. 
The statement in respect of which notice was sesued i in case No. 438 is 
as follows: — 
The writer objects to the procecire adopted by the leaders of the Bar 
in our High Court in certain contempt cases and cases of professional mis- 
conduct. They invariably, withort going into the merits of the case, 
throw him at the mercy of the court I ol ae submit abject apologies 
° are harmful to the dignity of the »rofession. . g 
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Cr We have carefully considered this passage and the manifesto of which 
1934 Ít forms part and we are of opinion that it does not amount to contempt of 
—— court, although the statement is highly objectionable and one which we are 
ApvocaTz or surprised to see in a manifesto issued by an advocate. We accordingly 
ee discharge the notice in case No. 438. 
— The passage in respect of which notice was issued in case No. 439 is 
Thom, J. as follows:— 

Ministerial officers under the connivance of the presiding officers almost’ 
everywhere with some hon’ble exceptions accept bribes openly in the 
courts . No procecdings against me can demst me from exposing them 
who are in the wrong. . 

There can be no doubt whatever what was the intention of the writer 
of this passage. He clearly meant to convey to those to whom the pam- 
phlet in which the passage appears was addressed that, with one or two 
exceptions, the subordinate judiciary in this Province was corrupt, that 
they allowed bribes to be taken in the courts and that they indeed connived 
at this conduct. ‘This, of course, is clear contempt of court. 

Mr. Ram Mohan Lal was under the impression that he was entitled to 
make the statement referred to and further that in these proceedings he 
was entitled in his defence to prove that the statement was true. He there- 
fore intimated to the Court by a written application that he proposed to 
call more than 1600 witnesses to prove his allegation. Later he reduced the 
number of the witnesses which he asks this Court to summon to give evi- 
dence today. He was required by the Court to furnish an affidavit 
stating upon what grounds he alleged that any of these witnesses would 
admit the truth contained in the passage referred to. From his affidavit it 
was perfectly clear that he had no ground whatever for alleging that the 
Witnesses whom he named would support him in the sweeping-allegations he 
had made against the subordinate judiciary. In these circumstances, had 
the leading of evidence in these proceedings been open to Mr. Ram Mohan 
Lal, we should have refused to summon the witnesses whose name he men- 
tioned in his application to the Court. Clearly there can be no justifica- 
tion of.contempt of court, even assuming that the writer of the manifesto 
believed all he stated therein to be true. If anything in the manifesto 
amounts to contempt of court, he is not permitted to lead evidence to 
establish the truth of his allegations. Contempt of court is saying or writ- 

-ing anything about the court which may lower the prestige of the court 
or bring it into contempt. Learned counsel was unable to cite any case in 
which evidence had been permitted in justification of an offence in a case 
for contempt. Not only therefore was the advocate not entitled to lead 
evidence in support of his allegations, but from his affidavit it was abun- 
dantly plain that he had no reason for believing that the witnesses he 
named would support him in the very grave and sweeping allegations he 
had made against the subordinate judiciary. 

Learned counsel has contended that we ought to take a lenient view of 
the offence of his client in respect of the fact that the manifesto was written 
in an excess of zeal for the public interest. The passage is in a manifesto 
which the advocate issued for the purpose of securing votes from members 
of the Bar at the recent Bar Council election. It is not uncommon to’ 
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attack abuses and to attack persons in an election manifesto whether the 
abuses be existent or not, or whether the persons deserve the vituperation 
which is often showered upon them in these productions, but to slander 
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the whole judiciary of a Province in an attempt to secure votes at a Bar Avvocars 


Council election is‘not only contemptible but almost criminal in its 
purpoge. Nothing that learned counsel for the advocate has been able to 
say has in any way lessened the heinousness of the offence which Mr. Ram 
Mohan Lal has undoubtedly committed. If he had been of the opinion 
that abuses existed in the subordinate courts there were other methods 
‘which he could have adopted if he had been truly concerned with the 
removal of these gbuses. It is apparent to us, however, that the main 
consideration present in Mr. Ram Mohan Lal’s mind when he wrote this 
mamifesto was to secure sufficient number of votes to return him as a mem- 
ber of the Bar Council. 

We accordingly convict Mr. Ram Mohan Lal of contempt of court 
in respect of the passage referred to in case No. 439 and we sentence him to 
a fine of Rs. 200. Further he will pay the Government’s costs in connec- 
tion with these proceedings. 

The passage in respect of which notice was issued in Miscellaneous 
Case No. 440 is as follows:— 

I believe you must have seen my name prominently in the Press in con- 


nection with a contempt of court case and again under the Legal Practi- 


tioners Act last year. J was conducting my private case. It was not a 
case of a client and was not a case of moral turpitude but even then I was 
punished twice over for the same alleged offence. We are helpless. 

Being a fighter and having suffered for the strength of my convictions I 
can assure you that I will fight for your rights as well. 

In our view this is a clear reflection upon the High Court. The 
writer alleges that he was punished twice for the same offence and any one 
reading the passage would understand that the High Court was responsible 
for imposing double punishment upon the accused for the same offence. 


Further the writer infers in the passage that he was unjustly convicted, that > 


he had suffered for his convictions and he assures his audience that he 
would continue to fight as he had fought in the past for their rights as 
well. In our view this is a flagrant contempt of the Court. We have 
listened to all that has been urged on behalf of the advocate by his counsel. 
We cannot, however, giving due consideration to all that he has stated, 
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regard this merely as a technical contempt. The passage cleagly shows ~ - 


that no matter what the decision of the High Court is, he is going to 
repeat the conduct for which he has already been punished and that he 
has really in effect suffered serious injustice. There can be no doubt that 
such an aspersion upon the Court amounts to serious contempt of Court. 
We convict Mr. Ram Mohan Lal of contempt of Court in respect of 
the passage mentioned in Miscellaneous Case No. 440. We sentence him 
to a fine of Rs. 50 and we direct that he do pay the Government’s costs of 
these proceedings. 
. Mr. Ram Mohan Lal is ordered to pay all the fines and the costs within 
two months from this date. Failing to pay the costs and the fine of Rs. 50 
imposed in case No. 437 Mr. Ram Mohan Lal is sentenced to simple 
7 
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imprisonment of one month. In default of the payment of the costs and 
the finé of Rs. 200 imposed in case No. 439 Mr. Ram Mohan Lal is 
sentenced-to a period of simple imprsonment of two months. In default 


oF of payment of the costs and Rs. 50 fine imposed in case No. 440 Mr. Ram 


Mohan Lal is sentenced to undergo a >eriod of simple imprisonment of one 
month. ‘The costs of the Government Advocate in each case will be Bs. 80. 

In Miscellaneous Cases Nos. 436, 437, 438 and 440 notices to show 
cause were also issued to Mr. Mohammad Shafi, the proprietor of the 
Imperial Press, printers of the manifestoes referred to in these cases. In 
case No. 440 notice was also issued to a co-proprietor, Mr. Mohammad 
Azim-ud-din. These persons have appeared before us goday and through 
their counsel they have filed statements in Court. In these statements 
they say definitely that they had no intention to make any aspersion either 
against the High Court or against the subordinate judiciary, that they 
were unaware that what they were printing contained. a contempt of court 
and further that if they have unwittmgly committed contempt of court 
they offer an unconditional apology. 

We take into consideration the fact that the pamphlets in question 
were printed-upon the instructions of a member of the Bar and therefore 
there is some excuse for Mr. Mohammad Shafi and Mr. Mohammad Azim- 
ud-din and the fact of their explanation that they were unaware that what 
they were printing contained anything amounting to a contempt of court. 
No doubt it is true that they relied entirely upon the advocate who gave 
instructions that nothing was being printed that was contempt of court. 
It is not unreasonable that, they should aave relied upon the fact that they 
had been instructed to do the printing by an advocate, 

They have undoubtedly in law been guilty of contempt of Court in 
respect of all the statements except one referred to in Miscellaneous Case 
No. 438. In view of the unqualified apology which they have tendered 
and of the other circumstances which we have referred above, we do not 
think that in justice the court should impose, any punishment upon 
them in respect of the offence for which they are guilty.- We think, in 
the circumstances, that a warning is sufficient in their case. „In their case 
the notices will be discharged. 

Mr. Ghulam Azhar, proprietor of the City Press, Allahabad was 
ordered to show cause in connection with the passage referred to in case 
No. 439. He also has tendered an unqualified apology and through his 
counsel and his written statement assured the Court that it was not his 
intention to cast any aspersion upon the Court. In his case also, therefore, 
we accept the apology and we think tha: it is unnecessary to impose any 
punishment on him in respect of the offence of which he has been guilty. 
We consider that in his case also a warning will be sufficient. We dis- 
charge the notice in his case. 
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DAWSONS BANK, LIM TED, AND OTHERS 

VeTSUS Civ 

THE VULCAN INSURANCE COMPANY, LIMITED” mag 

Insusance—Flre insurance policy—Misdescrtion of property insured——When © — 

énsurer entitled to avoid. policy. ae 

A material misdescription of the property insured under a fire insurance gy ae 

policy would entitle the insurer to azoid the policy. But a material mis- poan - Arwans 

description means a misdescription scch as would affect the mind of a Sm Swami Lar ° 
reasonable insurer either as to accepting the risk or as to the premium which 
he would place upon the risk. Whether a misdescription is material or 
is not, is péttly a question of-eviden=e, and also partly a question of law. 
Where a building described in the policy as constructed of brick walls 
and cement flooring in the ground storey, was in fact found to be built 
with a back wall of brick and side walls partly of brick and partly of 
timber, beld, in the circumstances, -hat it was a muterial misdescription 
entitling the Insurance Company to =void the policy. io A 
APPEAL from a decision of the Hign Court of Judicature at Rangoon. 


A. Pennell for the appellants. 

R. Barrows, K. C. and S. P. Kbambstie for the respondent. © «v 

The following judgment was delivered by BAS 

Lorp ATKIN—This is an appeal from the High Court at Rangoon Lord Atkm 
sitting in appeal, which reversed the dedzion of the Trial Judge in a claim 
brought by the appellants upon a policy of insurance against fire. 

The premises were situated at Moulmeingyun in Burma. The 
appellants were the mortgagees of the pr=mises, who, in accordance with the 
terms of the mortgage, had taken out a policy of insurance upon the mort- 
gaged property. The particular policy vas taken out with the respondents, 
the Vulcan Insurance Company, Limined. The premises had apparently 
at one time been insured in the Northern Assurance Company, but they ` 
had ceased to carry the'risk. It was saic chat they had withdrawn from ‘fire 
business in Rangoon; whether that is so or not their Lordships do not know. 
At any ratesgin 1929, the policy was texen out with the Vulcan Insurance 
Company, having -originally been wetten by the Northern Assurance 
Company. The risk and description o`“ the property was, it is said, taken 
from the original policy with the Ncrthern Assurance Company. -It is 
described as being” m 

three buildings, the property of the msured, situated at the corner of Strand 
Road and Ferry, Moulmeingyun, M-aungmya District. .Said buildings are 
constructed of brick walls and cement flooring in the ground storey, 
timber walls and -flooring in the upoer storey with shingled roof. -:Used as 
retail shop for hazardous and non-hazardous goods in the ground flogt and 
above as dwellings. Hehe ips 

There was a fire by which the premises were totally destroyed in 
March, 1931, and on a claim being made, after some delay in making up 
their minds, the insurance company finally resisted the chim on, the 
footing that there had been a materia misdescription of the property, It 
is admitted that there was, in fact, a misdescription of the property, and 
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the only question is whether the misdescription was a material misdescrip- 
tion, by which one would ordinarily mean a misdescription such as would 
affect the mind of a reasonable insurer either as to accepting the risk or as 
to the premium which he would place upon the risk. Whether 2 mis- 
description is material or is not, is partly a question of evidence, and also 
partly a question of law. r 

In this case the learned Trial Judge said he was not satisfed that the 
misdescription was material, and the learned Chief Justice and his 
colleagues thought the misdescription was material. 

It is not very easy to ascertain what was the exact condition of these 
premises, because at one time apparently they consi$ted of only one 
building, and at another stage in the proceedings when a policy was taken 
out, they had been divided laterally into three buildings, and their -Lord- 
ships were told that at the time the fire took place they had been divided 
into five buildings, so that there were five shops and buildings overhead. 
But the question as to the number of buildings is not very material in 
this case. The question is whether the building was properly described 
as “constructed of brick walls and cement flooring in the ground storey”. 
It is admitted that it was not so correctly described, and the question, 
therefore, is whether that misdescription was material. 


Apparently the Burma fire companies have adopted for themselves 
a tariff, which has been put in evidence, consisting of the classification of 
buildings into four classes. Class 1 is: “Built of brick or stone, with 
hard roof”. Then there are classifications for that. Class II is: “Built of 
brick or stone with shingled roof”. Then it proceeds: “Built of brick- 
nogging or partly of brick, brick-nogging or stone and partly of timber, 
with hard or shingled roof.” Class II is: “Built of timber throughout, with 
hard or shingled roof”; and class IV is: “Built of brick, stone, iron, timber, 
or timber with mat walls, and having a roof of thatch”. That classification is 
no doubt a classification for the guidance of the insurer against fire in 
Burma, and the parties who conform to it, namely, the insurance com- 
panies or underwriters against fire are entitled as far as thejr Lordships 
can see, to put their own construction upon it, for the purpose of busi- 
ness, because it obviously is a‘ classification which admits of some 
ambiguity. 

Now the first question is what exactly was the nature of these 
buildings? There was the evidence of a surveyor, which seems to have 
been of a very unsatisfactory nature, because he went to the premises 
after the fire. He did not know them very well before, and if he did, 
he seems to have forgotten about them. He prepared a plan of the 
buildings, relying upon descriptions given to him, which appear to be 
inaccurate, and as both the Courts put on one side that plan, certainly 
their Lordships do so in considering this matter. But there was evidence 
of one man who was the last witness called for the plaintiffs, who was 
the manager of Messrs. Dawsons Bank, the mortgagees, who described 
this building, and his evidence has been accepted as correct in all the 
Courts. From that it would appear that the back wall of the premises 
was undoubtedly built of brick, and the front wall of the premises, so far ` 
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as it can be said to have been a wall at all, was undoubtedly built of 
timber; it consisted of folding doors which were open during business 
hours, but which when closed formed a wooden wall. The side walls, it 
is now quite clearly established, were partly of brick and partly of timber. 
They were partly of brick up to one-third of their length from the rear 
to the front, or of that part of the premises which consist of the back 
wall, and one-third of the side wall. ‘There is no doubt that the kitchens 
of the different shops and the latrines were built for the most part, as far 
as the latrines were concerned, wholly of brick, and the kitchens being 
protected in this way by having brick side walls and a brick back wall. 
But the rest of the side walls were of timber. 

In those circumstances the question arises -whether or not this is a 
material misdescription. . . 

Two witnesses were -called on behalf of the defendants, gentlemen 
of experience; one of them of very large experience, and the other being 
2 gentleman “who had some experience in insurance business, and not 
being connected with this particular company, who said that in their 
opiriion this misdescription was'a material misdescription, because in their 
view if the premises consisted of one wall being brick at the back and the 
other three walls being timber, it was a building which they would have 
classed under Class II of the tariff, and they would, therefore, have 
charged a higher premium on it than if it had been put in Class I. 

It appears to their Lordships, as it appeared to the Court of Appeal, 
that that evidence must apply in common sense to a case where as to the 
remaining three walls, one was of timber and both the lateral walls were as 
to two-thirds of their length timber. In such 2 case it would appear that the 
danger would be substantially greater if the building caught fire, because 
the two-thirds of ‘the timber falling down would bring down the 
superstructure above it, and there would be a most material question as to 
the danger of fire in the first place, and the amount of damage caused by 
the fire in the second place. 

It appears to their Lordships, on the footing that those two outside late- 
ral walls were as to one-third of their length brick and as to two-thirds 
timber, quite impossible to resist the inference that that would be a material 
departure from the actual description, which was that all the ground floor 
walls were brick. ‘There seems to be some controversy as to what the 
lateral divisions were which divided up the building. ‘Whether they were 
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of brick, as this witness stated, right through from back to front in two | 


cases, and made of corrugated iron in respect of the other two, it still 
leaves the description of the building inaccurate, and it is, as appears to 
their Lordships, inaccurately described in a matter which was material for 
insurance purposes. 

In those circumstances, it appears to their Lordships that the decision 
come to by the Court of Appeal was correct, and their Lordships will 
humbly advise His Majesty that the appeal should be dismissed. The res- 
pondents must have the costs of the appeal. Appeal dismissed 

`J: E. Lembert—Solicitor for the appellants. 

T. L. Wilson and Co.—Solicitars for the respondent. 
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GIRJA PRASAD SINGH AND OTHERS 
es Versus 
EMPEROR* 
Penal Code, Sec. 111—'Probable consequence —Meaning of—Liability of abettor— 
When act done different from act abetted. 

When the act done is different from the act instigated, an abettor is only 
liable for such a different act if it was a likely consequence af the instiga- 
tion or if it was an act which the instigator could reasonably have been 
expected to forsee might be committed as a result of his instigation. 
Q.-E. v. Mathura Das, L L. R. 6 All. 491 relied on. ° 
`~ Where A instigated B, who held a lathi in his hand, to chastise or thrash 
C, but B stabbed C with a spear-head of the existence of which A was 
unaware, and C died, beld, that the act of stabbing, which was different 
from the act of thrashing which was the act instigated, was not a probable 
consequence of the instigation to thrash, and A was guilty of abetment 
of assault only and not of abetment of murder. 


CRIMINAL APPEAL from an order of L. V. ARDAGH ESQ., Sessions 


_ Judge of Benares. 


S. N. Sen and K. O. Carleton for the appellants. . 

Mubemmad Isma (Government Advocate) for the Crown. 

The sudgment of the Court was delivered by 

Harries, J.—The appellants, Girja Prasad and Bhagwati, were charged 
before the learned Sessions Judge of Benares under Sec. 302, I. P. C. with 
the murder of a youth named Barka alias Adit Prasad, at the village of 
Marwi, on May 16, 1934. The appellant, Bishnath, was charged with 
aiding and abetting the murder or the infliction of grievous hurt on Barka 
contrary to Sec. 114, I. P. C. read with Sec. 302 and Sec. 325, I. P. C. 
All the appellants were convicted, Girja Prasad being sentenced to death 
whilst Bishnath and Bhagwati were sentenced to transportation for life. 
Against these convictions and sentences all the appellants have preferred 
appeals to this Court. . ° 

There can be no doubt that the deceased Barka met his death by 
violence. The post mortem report and the unchallenged evidence of Major 
Culhane, the Civil Surgeon of Benares, prove conclusively that the death 
was due to a stab in the abdomen. The only issues for the decision of this 
Court are, who stabbed the deceased, and the parts played by the various 
appellants in the incident. , 

The case for the prosecution ‘can -be stated shortly as follows:— 

The deceased was a youth of about seventeen years of age who lived 
with his father, Shiam “Narain, in the village of Marwi. With them lived 
Shiam Narain’s cousin, Udai Narain, who, it is suggested, held a grove of 
mango trees jointly with Shiam Narain. The appellants, Girja Prasad and 
Bishnath, are brothers who also Lived in ‘the village and in their service was 
the appellant, Bhagwati. 

On May 16, 1934, a few hours after sunrise, it is alleged thatthe 
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deceased Barka surprised Bhagwati stealing mangoes from the grove already Canaat 


referred to. Barka protested and demanded the mangoes, but Bhagwati 
refused to hand them over to him. Bhagwati made off towards the house 
of his master closely followed by Barka. Outside the house were the 
appellants, Girja‘Prasad and Bishnath, ard there a` further altercation 
ensued and it is to be noted that at this time Girja Prasad was wearing a 
kurta and was holding in his hand a danda or lathi. The altercation seems 
to have angered Bishnath who shouted to the others “Maro sđle ko tabi 
manega”. Upon these words Bhagwati and Girja Prasad ran towards the 
deceased, Barka, who promptly fled. He was caught by Bhagwati who 
held him when Gigja Prasad came up. The latter, when he reached Barka, 
suddenly whipped out a spear-head aboat 8 or 9 inches long from the 
pocket of his kurta and drove it into the abdomen of the unfortunate 
deceased, and thereupon all of them flec. 

To support the case for the pros-cution a number of eye-witnesses 
were called. ‘The principal witness wa- Basdeo who depdsed to the theft 
of mangoes by Bhagwati, the protest ky Barka and the subsequent alter- 
cation. He further deposed to hearing Bishnath’s shout of “Maro sale ko” 
and saw the pursuit of Barka and the ftal stab. His evidence was corro- 
borated by Hirde Narain, Baldeo Singh, Santoo, Khannu and Janki. These 
witnesses did not see the theft which gave rise to the quarrel but all heard 
Bishnath shouting and saw the pursuit, the capture and the stabbing. 

This evidence, if believed, clearly~ establishes that the deceased Barka 
was stabbed by Girja Prasad and that Bishnath and Bhagwati played 
important parts in the incident. 

It has been urged, however, bere us that the story told by these 
witnesses is 2 highly improbable one and should be rejected. 

It is contended that ‘the prosecuzion wholly failed to prove that the 
deceased Barka was in any way interested in the mango grove in question 
and therefore any theft of mangoes from that grove could not possibly 
have caused the deceased to protest and intervene. The patwari of the 
village, Kalidin Prasad, was called and did depose to the fact that the mango 

e in question was in the sole possession of Udai Narain and the papers 
which he produced bore out this st-tement. ‘These papers, however, are 
“in no way conclusive of the matter and both Shiam Narain and Udai 
Narain swore that they held this grave jointly. In our view the point is 
not of great importance. Shiam Marain, Udai Narain and the deceased 
lived together as one family and cv=n if the mango grove was in the sole 
possession of Udai Narain, the youtn Barka might well regard it as in his 
father’s ownership or at least regard his father as having some interest in it. 
Therefore, even if the mango grove was not in the possessign of his father, 
the circumstances were such as to make it quite reasonable for the deceased 
Barka to protest on seeing Bhagwsti raiding the trees. In our view the 
question as to who was in legal possession of this mango grove does not 
really affect.the issues when we have to decide. 

It was also urged before us tLat the statements of the witnesses that 
Girja Prasad was wearing a kurta n the middle of May was so improbable 
as to be wholly false. It is to 5e noted, however, that no question in 
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cross-examination was asked any of the prosecution witnesses upon this 

point. It might not be usual for persons in the position of Girja Prasad 

to wear a kurta in May, but even so that is no reason why we should 


Gaya Prasad wholly reject the testimony of these witnesses. 


SINGH 
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Again it was suggested that the story that Girja Prasad was carrying 
a spear-head in the pocket of his kurta was most unlikely as there appeared 
to be no reason whatsoever why he should have such an instrument upon 
him. ~It will be seen, however, that it was part of the case for the defence 
that a marpit had occurred the previous day between a party led by a 
brother of the appellants, Girja Prasad and Bishnath, and a party led by 
one Kamla Prasad, an enemy of Girja Prasad and Bishnagh. If this marpit 
took place as suggested by the defence it might be that Girja Prasad feared 


` another attack and therefore carried this spear-head on his person to defend 


himself, if necessary. However, the witnesses depose that he had such an 
instrument and the fact that no reason has been suggested why he should 
have the spear-Read on him is no reason for disbelieving the witnesses. 
There might be many good reasons why on this particular day he was 
carrying the spear-head in the manner that he was. 

Again it is said that all these witnesses are actuated by enmity towards 
the appellants. It is true that the village of Marwi was divided into 
two factions, one led by the appellants, Girja Prasad and Bishnath, and the 
other led by Mangla Prasad and Kamla Prasad. Practically all the eye- 
witnesses had been involved, directly or indirectly, in litigation with Girja 
Prasad and Bishnath, but a number of them showed a refreshing frankness 
when cross-examined about these grounds of enmity. They made no 


- attempt to conceal possible causes of enmity and in our view no sufficient 


ground of enmity has been proved in this case to warrant our wholly 
rejecting their testimony and holding that their evidence is a pure concoc- 
tion with a view falsely to implicate the appellants in these serious charged. 

Lastly, it is said that it is palpable that some of these witnesses have 
told what is untrue on certain points. ‘To some extent this criticism is 
justified. The witnesses, Santoo and Janki, in particular, made false state- 
ments on certain matters though not on any really material point. How- 
ever, the fact that they did depose to what was untrue does affect their 


credibility materially, but even eliminating these two witnesses there still 


remain four witnesses who state categorically that the incident occurred in 

the manner described by the prosecution. l l i 

After a careful perusal of the evidence of Basdeo, Hirde Narmin, 

Baldeo Singh and Khannu we'are convinced that they are witnesses of 

truth and in this view we are fortified by the estimate of these witnesses 

fortned by the learned Sessions Judge. He had the opportunity’ not only 

of hearing them but of seeing them and of judging their demeanour when 

giving their evidence. In his jydgment he gives his impressions in these 
terms:— l 

I have in the record tried to give my impression of each witness. 

P. W.-1 Basdeo, P. W. 2 Hirde Narain, P. W. 3 Baldeo have impressed 

me very favourably and appear to be actuated by a sinceritý of purpose. 

P. W. $ Khannu is also straightforward. P. W. 4 Santu and P. W. 6, 
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Janki appear to be quite reliable in spite of the former’s connection with Canona 
Mangla Prasad and the latter’s boggling over certain points. These two —— 
witnesses, however, leave the impress-on that they must be placed in a ee 


slightly lower class than the other meationed. Goya Paan ` 


Even if we eliminate Santu and Janki for the reasons which we have Smem 

_ previously indicated there are still four eye-witnesses who impressed the purmo 
Sessions Judge most favourably. We must attach great weight to the — 
opinion formed by the trial judge who saw and heard these witnesses and 
' that being so, we have no hesitation in accepting their evidence as true. 

The evidence called by the defence raises no real doubt in our minds. 
The case for the defence was that Bhagwati alone was concerned in this 
affair and that Girja Prasad and Bishnath were away from the village when 
it occurred. The evidence called to establish the alibi of Girja Prasad and 
Bishnath does not convince us and we Lave no hesitation in rejecting it. 

Evidence was called on behalf of Bhagwati to show that a large party, 
of which Barka was 2 member, attacked the house of Girja Prasad and 
Bishnath on the morning of May 16, 193+. Bhagwati attempted to defend 
his master’s property and it is alleged tuat on being pressed by superior 
numbers he seized a spear which was beirg wielded by one of the attackers 
and plunged it into the unfortunate Barka. In short, the case for the 
defence is that Bhagwati killed Barka in -he exercise of his right of. private 
defence. A number of witnesses were called to support this view and 
evidence was also tendered to show that later in the dayin question there 
were signs at the house of Girja Prasad and Bishmath that such an attack 
had taken place. Brickbats and missiles were lying about, but such 
evidence is not very convincing, for it can easily be manufactured. This 
attack is alleged to have been led by one Kamla Prasad who was the leader 
of the opposing faction and between whom and Girja Prasad and Bishnath 
litigation was at that moment proceedirg. The allegation is that Kamla 
Prasad, on the previous day, was attackec by a party led by Jaisri, a brother 
of Girja Prasad and Bishnath, and that the attack of May 16, was in the 
nature of a retaliation. 

This vegsion put forward by the defence does not commend itself to 
us. It is an improbable one and no reason has been suggested why Barka 
‘should have been in the forefront of this attack. Further, it appears to us 
that the version is an afterthought az no mention is made of it in 
Bhagwati’s statement before the Committing Magistrate. It is true that 
no question was asked Bhagwati as to ths attack, but it appears to us that 
if this story was true there was ample opportunity given to Bhagwati in 
the questions asked him by the Committing Magistrate to put forward this 
version of the facts. His statement before the Committing Magistrate is 
»merely a denial that he murdered Barka. ‘There is no suggestion that he 
killed Barka in circumstances which justified him in so doing. 

Giving full weight to the very forcible and able arguments which 
were addressed to us by Dr. Sen on behalf of the appellants, we cannot 
accept this version of the affair and in our judgment it is established beyond 
all reasonable’ doubt that the version of the affray given by the prosecution 
„is the true one. Theat being sq, it is recessary to consider separately the . 
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part played by each individual appellant in order to ascertain what offence, 
if any, was committed by each of them. l 

Girja Prasad. This appellant dealt the faral blow in circumstances 
which did not justify him in using any force whatsoever towards the 
deceased Barka. He used a lethal weapon, viz., a spear-head and directed 
the blow at the deceased’s abdomen which he must have known was a vital 
part of the human body. As death resulted from this stab, it is clear that 


` he is guilty of murder under Sec. 302, I. P. C. and his learned counsel very 


frankly admitted that_if the version of the prosecution was held to be true 
he could not contend otherwise. We therefore: affirm the conviction of 
Girja Prasad for murder. The murder, however, was npt a premeditated 
one but was the result of anger and passions engendered in a sudden quarrel 
and therefore, in our view, it is not a case where a sentence of death is 
necessary in the interests of justice. We are of opinion that.a sentence of. 
transportation for life is adequate to meet this case’ and we therefore 
substitute that sentence for the sentence of death passed upon this appel- 
lant. To this extent only the appeal of Girja Prasad is allowed. 
Bishbnath. This appellant was found guilty of abetment of murder 
and sentenced to transportation for life. The learned Sessions Judge held 
that the words used by this appellant, viz., “Maro sale ko” were an instiga- 
tion or incitement to Girja Prasad to commit murder or at least to inflict 
such injuries as might in the ordinary course of nature cause death We 


- find it impossible to agree with this view. The words “Maro sale ko” 


addressed by this appellant to Girja Prasad and Bhagwati did not, in our 
view, amount to an instigation to murder or cause grievous injuries in 
the circumstances in which they were used. . They were an instigation 
to chastise or inflict corporal punishment on the’ deceased Barka and 
no more. The words in certain circumstances may be capable 
of more serious meaning, but we are satisfied that in the circumstances 
of this case-they were nothing more than an ‘instigation to chastise 
or thrash a youth whom Bishnath thought was being impertinent and 
offensive. 

In consequence, however, of Bishnath’s words Bhagwati and Girja 
Prasad did pursue and catch Barka and whilst the latter was being held 
by Bhagwati he was fatally stabbed by Girja Prasad with a spear-head 
which up to the moment it was used had been concealed in the pocket of 
his kurta. There is absolutely no evidence to show that Bishnath knew 
that Girja Prasad had this spear-head-.on his person at that particular 
time and indeed the evidence in the case points to' the contrary. At the 
time that Bishnath addressed the words to his co-appellants, Girja Prasad 


- was holding a danda or lathi in his hand and the probabilities are that 
’ Bishnath intended Girja to use that danda or lathi to chastise or thrash 
| Barka: It was for this reason that the learned Sessions Judge held 


Bishnath guilty of abetment of murder. A lathi, according to him, is 
a lethal weapon and inciting a person to’ beat another with a lathi is an 
instigation to murder where death ensues. In certain circumstances it 


- may well be so, but upon the facts of this case as we find them to be, the 


instigation was- only to chastise or thrash with a lathi or-other similar. 
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instrument and not to cause death òr vious injuries. In any event a Cumar 
lathi was not used by the person instigated but a far more- dangerous 
weapon, the existence of which, we ho-d, was not known to the instigator 
Bishnath. The reasons, therefore, giver by the learned Sessions Judge Gms Passavo 
for convicting Bishnath of abetment cf murder cannot be supported. SA 
Holding as we do that the instigation was merely, to chastise or thrash, Eurmos 
can it be said that Bishnath is liabl2 Zor abetment of murder merely  — _ 
because murder was committed within 2 fw moments by one of the persons i 
to whom the inciting remark was addresæd. 

The act of stabbing with a spear-head was a very different act from 
the actual act which Bishnath contem>lated and instigated. At the 
highest he incited no more than a thrashrg with a lathi, yet Girja Prasad, 
the person incited, committed murder ky stabbing the deceased with au 
obviously deadly weapon. 

By reason of Sec. 111, I. P. C. an atestor may be liable for a different 
act than the one he instigated provided -he different act was a probable 
consequence of the abetment and waz ccmmitted under thé influence of 
the instigation. - 

Had Girja Prasad used the lathi yh he held in his hand at the time 
Bishnath shouted “Maro sale ko” aad killed Barka with it, it might 
be argued that Bishnath is liable for abetment of an offence under -~ 
Sec. 302 or 304, I. P. C. by reason cf the provisions of Sec. 111, 

I. P. C. but as a lathi was not used the point does not arise for decision in ~. 
this case. Instead of a lathi a very diferent and far more dangerous ` 
weapon was used.and at the time of the mstigatian to thrash the deceased, 
Bishnath was wholly unware of -its exisence. In our judgment Bishnath 
can only be convicted for abetment of murder if the’ use of the spear- 
head was a probable consequence of tke shout ‘Maro sale ko” and that 
the blow was struck under the indu-nce of the instigation. Having 
regard to the fact that the stab with th= spear-head followed immediately: 
after Bishnath’s shout “maro sale ko”, it might well be argued that the act 
of stabbing was committed under te -nfluence of the instigation, but 
even so thates not enough to make Bisanath liable. The act of stabbing 
being a different act from the act of tarzsaing which was the act instigated, 
the prosecution must show not only that the act of stabbing was committed 
under the influence of the instigation >ut also that it was a probable | 
consequence of the instigation to thrazk 

A probable consequence of an act s one which is likely or which can 
reasonably be expected’to follow fron such am act. An unusual or 
unexpected consequence cannot be described as a probable one. When 
the consequence of an act is such that a reasonable man could not be 
expected to foresee that it would follow from such an act, such canse- ” 
quence cannot be described as a probeEle one. On the contrary it,‘can 
only properly be described as an urempected, unlikely or improbable 
consequence. | oan l 

It is a well established rule of construction that- words in`a statute- 
creating a criminal offence must be coastrued strictly. In our judgment 
a wider meaning to the phrase “probabE consequence” in Sec. 111, I. P. C. ° 


1934 
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Camar should not and cannot be given, otherwise it would be impossible to fix 


1934 





any limits to an abettor’s liability.. When the act done is different from 
the act instigated, an abettor, in our view, is only liable for such a different 


Gmya Paasdv act if it wasa likely consequence of the instigation or if it was’ an act 


SINGH 


- which the. instigator could reasonably have been expected to foresee — 


be committed as‘a ‘result of his instigation: ; -7 
In this view- we are ‘supported by a Gace idee ices of this 
Court in the case of Q.-E. v.. Mathura Das. In that case two appellants 


>, connived at a robbery to be commizted by a third.‘ appellant.: In the 


“robbery -excessive violence was used which resulted ‘in the death: of the 


person robbed. Mr. Justice Straight, whilst upholding the conviction of: 
the third appellant for murder, held that the other.two. appellants were 
not guilty of abetment of murder but only of the offence of abetment of 
robbery on’ the ground that the excessive violence used was not a likely 
consequence of the instigation but, on the.. contrary, it was a most 
unexpected one and one which the two appellants - ‘could not reasonably 
have been expected to foresee. 

In our judgment the use of the spear-head by Girja Prasad was not 
2 probable consequence of anything said or done by Bishnath but a most 
unexpected and unusual consequence and therefore - his. conviction for 


"fabetment for murder cannot be sustained. What he did: was to instigate 


an offence under Sec. 352, I. P. C, viz, an assault on the deceased Barka 
and though something wholly unexpected and far more serious was done, 


` his liability is for instigating that offence and that: offence -alone. We 


therefore set aside the conviction and sentence of transportation for life 
passed on this appellant and convict him of the offence of abetment of | 
an assault under Secs. 109 and 114, I. P. C.-read with Sec. 352, I. PC. 
and sentence him to three months’ rigorous . iniprisoriment. To: this 


‘extent the appeal of Bishnath is allowed. ‘The sentence of thrèe months 


will run from the date of conviction which means that. this -appellant ne 
already served the period and must be released forthwith. - 

Bhagwati. The appellant Bhagwati. ‘actually assisted in the commis- 
sion of murder, but it does not follow that hé is ' guilty of murder or of 
aiding or abetting it. A. person who unkriowingly | assists in. the commis- 
sion of a crime is not himself guilty of that crime-or of aiding or abetting 
it. 

It must be remembered that Bhagwat was a servant of Bahna and 
Girja Prasad and therefore when Bishnath shouted “‘Maro sale ko” it Was, 
as far as Bhagwati was concerned, an ordet to chastise or beat the deceased. 
In obedience to that order Bhagwati < purstied Barka, -caught him and 
held him for a beating by Girja Prasad’ The latter, however, did not 
beat him but suddenly produced}, the’: spear-head oo his pocket and 
plunged it into the deceased. ‘Had: ‘Bhagwati been aware that Girja 
Prasad had this spear-head in his posession and was likely to use it he 
might properly be held liable for murder ar for abetment of murder. 
There is, however; no evidence whatsoever which suggests. that Bhagwati 


5 knew that Girja Prasid had ‘this weapon in his Ha òr that when he 
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caught and held the deceased he knew thit Girja Prasad was about to do 
anything more than to beat the unfortumaze Barka. Further, there is no 
evidence to suggest that Bhagwati held me deceased a moment after he 
realised that Girja Prasad had this spear-heid and was about to use it... The 
whole incident happened in a moment oz time and, in our judgment, it 
is highly probable- that’ Bhagwati knew asthing of the spear-head - until 
it was actually used and then it was too h-e for him to do anything. In 
these circumstances, therefore, it cannot be said that Bhagwati knowingly 
held the deceased Barka for any purpose other than chastisement. He 
abetted Girja Prasad to commit an assawt, but the latter actually com- 
mitted a wholly different act, viz., a murderous attack. In our judgment 
Bhagwati is not guilty of the abetment =t that murderous attack but is 
only guilty of abetment of an ordinary azsault punishable under Sec. 352, 
LPC: l 

The learned Sessions Judge convicted Bhagwati because of. the 
construction he placed on the words “Maro sale ko” and if those words 
had, in the circumstances, actually amouazed to an instigation to kill it 
would not matter whether the actual kdfing was done with a lathi or 
with a spear-head. However, having rega-d to the view we take of the 
meaning of the phrase “Maro sale ko” in the circumstances in which it 


was used and of the law as we have stated it this conviction of Bhagwati ; 


for murder cannot be sustained. Bhagwact is however guilty of abetment 
of an assault, but in our view his degrze of guilt is less than that of 
Bishnath. ` was a servant carrying œr his master’s instructions and 
though that affords no defence, it is, in our view, in this case, a mitigating 
circumstance. -We therefore set aside tke conviction and sentence of 
transportation for life passed on this appelant and convict him of abet- 
ment of assault under Sec. 109 and Sec. 214, I. P. C. read with Sec. 352, 
I. P. C. and sentence him to one monak’s rigorous imprisonment. To 





this extent the appeal of Bhagwati is allowec. The sentence of one month’s ` 


rigorous imprisonment will commence from the day of his conviction which 
means that Bhagwati has already.served tha- period and must be released 
forthwith. , l iki l o 
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NAWAB BOOT HOUSE (Plaintiff) 
es, Je - versus 
SECRETARY OF ST. ATE FOR INDIA IN COUNCIL (Opposite pariy) * 
Limitation Act, Arts. 48 and 31—Suit againif carrier for damages for tortious act 
—Art. 31 not applicable. .. E 
Where a suit against a carrier is no for compensation for non-delivery 
of goods but is clearly one far damage; for wrongful conversion of goods, 


‘the suit is governed by Art. 48 of th- Limitation Act, and Art. 31 does. 


not apply to such a suit. 
Haryena Cotton Mills v. B. B. @ C L. Railway, A. I. R. 1927 Lah. 471 


and Sunderji v. Secretary of State, A.J. R. 1934 Pat. 507 relied on; G. I. P. 


Railway v. Radbakison, A. I. R. 1926 Nag. 57 dissented from. 
i _*Civ. Rev. 110 cf 1934 < 
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Civ, REVISION from an order of D. N. Roy Esq., Judge, Small Cause 
Court, Agra. 

M. L, Chaturvedi for the applicant. | 

The opposite party was not represented. 


The following judgment was delivered by 


KENDALL, J—The facts of the case from which this application in 
revision has arisen are given clearly in the judgment of the trial court. ‘The 
learned Judge of the Snrall Cause Court has dismissed the plaintiff’s suit on 
the issue of limitation holding that Article 31 of the Limitation Act applied 
to the case. It is contended by Mr. Chaturvedi in supgort of the present- 
application that Article 31 of the Limitation Act does not apply because the 
plaintiffs suit was not one “for compensation for non-delivery of or delay 
in the delivery of the goods”, but was clearly one as set forth in Paragraph 
7 of the plaint for “wrongful conversion” of the goods, to which Article 
48 or 49 of the Limitation Act could be applied so that the period of 
limitation would be three years and ‘not one. 

The trial court has relied on three decisions, but the two Allahabad 
cases are really by no means parallel to the present one. The case of 
the G. I. P. Railway Co. v. Radhekisan' is no doubt an authority for his 
decision. It was held there that a suit against a carrier for compensation 
for non-delivery of goods is governed by Article 31, whether the non- 
delivery is due to conversion or to any other reason. There are passages 


-in the judgment which suggest any action which may be brought against 


a carrier will be governed by Article 31 of the Limitation Act on the 
principle of generalia specialibus non derogant. The plaint in the present 
suit, however, is worded as if the plaintiff was suing for damages for a 
tortious act, and that, so far as I am able to judge from the review of the 
facts given by the trial court, was his real purpose and was not merely 
an ingenious framing of his plea. The distinction between “conversion” 
and “non-delivery of goods” is discussed at considerable length in the case 
of Haryana Cotton Mills Co., Ltd. v. B. B. & C. I. Railway Co. and again 
in the case of Sundarji Shivji v. Secretary of State*. In this batter decision 
it has been held that in a suit for damages for conversion Article 48 of the 


Limitation Act applies. 


The judge of the trial court has considered the matter and has given 
a decision which is supported by authority. But it áppears to me that the 
authority on the other side is to be preferred, and that as the present 
case is not one that could be called “A suit against a carrier for compen- 
sation for non-deltvery of goods”, but was definitely one for damages 
for tort, Article 31 has been wrongly applied, and the plaintiff has there- 
fore, been unjustly deprived of an opportunity of proving his case on the 
merits. I therefore allow the application with costs, if any, set aside the 
decree and order of the trial court, and direct that the suit be readmitted 
on its original number and decided on the merits according to law. 


Application allowed 


1A. I R 1926 Nag. 57 3A. L R. Lah. 1927 471 
*A. L R. 1934 Pac. 507 - 
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BENI 
Versus 
EMPEROR* 

Penal Code, Sec. 379 and Crvil Procedure Code. Or. 21, Rules 44 and 24—Agricnl- 
tural produce—Attachment by affixing copies of warrant of attachment— 
Copies signed by amin and wit ses] of court—Attachment illegal— 
Person removing produce cannot be convicted of an offence under we, 379, 
EPC ~ 

Where attachment of agricultural produce is made by affixing copies of 
the warrant of attachment which are igned by the amin and do not bear 
the seal of the court, the attachment -s illegal and the produce cannot be 
deemed to have passed from the possession of che judgment-debtor into 
the possession of the court, and if thereforesthe produce is removed with 
the consent of the judgment-debtor the person removing the produce cannot 
be convicted of an offence under Sec. 179, I. P. C. 

Ram Sekal Singh v. Emperor, A. L R. 1931 All. 142, Rem Dayal v. 
Mabtab Singh, I. L. R. 7 All. 506, Kbidir Bux v. Emperor, 49 In. Cas. 171, 
Badr: Gope v. K.-E., A. I. R. 1926 Paz. 237 relied on. 

CRIMINAL Revision from an order of Panprr VisHNU Ram MEn 

Additional Sessions Judge of Pilibhit. 


G. S. Pathak for the applicant. - 

S. B. Johari (for whom Man Singt) for the opposite party. 

M. Waltullab (Assistant Governmert Advocate) for the Crown. 

The following judgment was delivered by ~ 

Bajypal, J.—This case was heard by me on August 6, 1934 when I 
directed that the amin of the civil court sould be examined and his evidence 
tested carefully by the execution record oZ case No. 67 of 1933 of the court 
of the Judge of Small Causes at Pilibhī. The amin was examined and 
cross-examined and his evidence has been certified to this Court along 
with a note by the Judge. 


The facts of the case might be stated’ briefly once more. On March 

24, 1933 the amin of the civil court wenr to attach certain crops belonging 
to Bhaggi in execution of a decree obtamed by Jagmohan Lal. It is said 
that the crops were attached and entristed to a custodian. Some days 
afterwards, that is, on April 2, 1933, Beni, the applicant before me, removed 
the crops in spite of a remonstrance by the sapurdar. Upon these facts 
Beni was convicted of an offence under Sec. 379, L P. C. and sentenced to 

pay a fine of Rs. 50. 

contention of the applicant before me as wal as before the courts 

below was that the attachment was illegal’ and’ aac there could 
be no theft if the applicant removed tke crops. -Reliance was placed on 


the case of Ram Sakal Singh v. Emperor! in which Niama , J. held | 


that where attachment of moveable crops is made merely by beat of drum 
and the procedure prescribed by O. 21, E. 44, C. P. C. is not followed, the 


*Cr. Rev. 198 of 1934. 
LA. L R 1931 All. 142 
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produce cannot be deemed to have passed from the possession of the 
judgment-debtor into the possession or the court, and if therefore the 
crops are removed with the consent of the judgment-debtor the person 
removing the crops cannot be said to be guilty of theft. The argument 
of the applicant is that the procedure prescribed by Order 21, Rule 44, 
C. P. C. was not followed in the present case. As there was* some 
controversy on this point when the case was heard by me on the last 
occasion and as the evidence of the amin was not full, I considered it 
desirable to have the amin examined <zfresh. He now says that he received 
one warrant of attachment from the court and he prepared two copies of 
the warrant himself and affixed one such copy on the land where the crop 
was grown and another copy on the outer door of the residential house of 
the judgment-debtor. He admits that the copies of the warrant of attach- 
ment were not sent to him by the court but that he himself prepared the 
copies of the warrant. The learned Judge before whom the amin was 
examined has appended a note, from which it would appear that he felt 
some difficulty in accepting the evidence of the amin. I have similar 
difficulty myself, but even if it be assumed that the amin is speaking the 
truth, I agree with the applicant’s ccunsel that the formalities prescribed 
by Order 21, Rule 44, C. P. C. have not been complied with. There was 
no warrant for the preparation of the copies by the amin. Under Order 
21, Rule 24, C. P. C. every process issued by a court for the execution of 
the decree shall bear date of the ‘day on which it is issued and shall be 
signed by the judge or such officer as the court may appoint in this 
behalf and shall be sealed with the seal of the court and delivered to the 
proper officer to be executed. The copies that were prepared by the amin 
might have borne date of the day on which it was issued but they were 
not signed by the judge and they were not sealed with the seal of the 
court. The amin’s evidence makes this clear. He says that the warrants 
were not sent to him by the court anc that he himself prepared the copies 
of the warrant. It is, therefore, obvious that the copies were signed by 
the amin and did not bear the seal of the court. As pointed out by me 
in my former order their Lordships of the Privy Council have said that no 
property can be declared to be attached unless first the order of attachment 
has been issued and secondly in execution of that order the other things 
prescribed by the rules in the Code have been done. The Code prescribes 
under Order 21, Rule 24 for the processes to be signed by the judge or such 
officer as the court may appoint in this behalf and for the processes to be 
sealed with the seal of the court. It is doubtful if the amin can be deemed 
to be an officer appointed by the court in this behalf and had the power to 
sign the process. In Ram Dayal v. Mabtab Singh? their Lordships of the 
Privy Council intimated that the judgment of the High Court was correct. 
In that case Oldfield, J. had observed tkat l 
the fact that the order of attachment and notices of sale were not issued 
under the signature of the Judge but of the munsarim as though emanating 
from him constituted serious illegalıties of procedure. Orders so issued 
could properly speaking have no legal effect since Sec. 222 of Act VIL of 


1859 requires that the warrants for execution shall be signed by the Judge 
FL L R. 7 All, 506 , 
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and the munsarim had no power to sisn them having regard to his duties 
` as declared in Sec. 24 of Act II of 1873 (Civil Courts Act). 
Straight, J. concurred with this view and held that the language of 
Sec. 222 of Act VIM of 1859 is plain and positive and it was impossible ‘to 
hold that the order directing attachmen= was not a warrant within the 
meaning of that section. It is true that their Lordships were discussing the 
illegality contained in the warrant of at-achment and the notices of sale 
issued by the court itself and not the illegality in the warrants that had to 
be attached on the land and on the residential house, but that to my mind 
makes no difference, because all these warrants are processes that have to be 
issued by the coum. Sec. 222 of Act VI of 1859 is the same as Order 
21, Rule 44 in several material particulars. In Khidir Bux v. Emperor’ 
their Lordships of the Patna High Courz held that the injunction con- 
tained in Order 21, Rule 24 about the sealing of the warrant with the 
seal of the court was mandatory and vnless it was complied with, the 
attachment was illegal. It was also held that the attachment being illegal 
resistance to such attachment conlc not constitute an offence: 
In Badri Gope v. K.-E.* it was held tat if the writ of attachment 
did not bear the seal of the court a: required by Order 21, Rule 
24, C. P. C. the defect was not a mere technical one, because the 
presence of the seal of the.court giving au-hority to the writ is an obviously 
imperative safeguard and if the writ was invalid amd resistance was made 
at the time of the attachment the person resisting would be free from 
liability as long as no excessive force was used. I have, therefore, come to 
the conclusion that the attachment war illegal and that, therefore, the 
property did not pass from the possession of the judgment-debtor into the 
possession of the court, and it is not the case for the prosecution that the 
removal of the crops was without the ccnsent of the judgment-debtor. 
Indeed in this connection I have to rotice another argument advanced 
by learned counsel for the applicant. It is said that the applicant had 
purchased the crops on February 23, 193: by means of a sale deed about a 
month before the alleged attachment om March 24, 1933. Whether the 
sale deed waf merely a paper transactior or a valid transfer of title is a 
different question but there can be no doubt that the judgment-debtor 
was a consenting party to the removal o? the crops by the applicant. In 
this connection, however, the contention >i the applicant is that the courts 
below have not gone into the question of rhe title which they had to decide 
and reliance is. placed on.the case of Gesi v..Entperor®. Sen, J., while 
construing Sec. 424, I. P. C., observed zhat the crucial question wás 
whether the alleged removal of property was dishonest or fraudulent and 
therefore if persons claiming title to a property under attachment in 
execution of a decree on another remore the same, the matter whether 
such property belonged to the accused o- no has to be determined by the 
criminal court before deciding upon corviction. The same crucial ques- 
tion for determination arises under Ser.: 379, I. P. C. as well. There can 
be no doubt that the courts below have rat decided on the question’ of the 
validity of the sale deed produced by tae applicant but have contented 


"49 L C 171 . tA. L R. 1926 Pat. 237 
"A. L R 1930 al. 329 
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themselyes by saying that the applicant knew of the attachment 
when he removed the crops and he should have desisted from such removal 
the moment he came to know of the attachment and if he felt. aggrieved 
he should have gone to the executing court to file objections there. The 
District Magistrate undoubtedly is somewhat suspicious about the sale 
deed but he too has not recorded any definite finding on the poins inas- 
much as he was of the opinion that the matter was not of any importance 
because if the accused had really got these crops he should have filed 
objections in the civil court in the course of the execution proceedings 
and had no right to take the law into. his own hands. ‘This really misses 
the crucial point, which is that if a person, in assertion of a bona fide title 
aocruing before the attachment, removes the crops he cannot be said to be 
acting dishonestly or fraudulently. If, therefore, I had not agreed with 
the first contention of the applicant I would have felt it necessary to ask 
for a definite finding on this question of ttle. As it is, I am of the 
opinion that the attachment was illegal and the accused cannot, therefore, 
Þe said to have committed any offence. . . 

For the reasons given above I allow this aa ane, set aside the con- 
viction and the sentence and direct ee the fine, if paid, be refunded. 


Ap plication all owed 


MEHDI HASAN (Applicant) 
Versus | 
EMPEROR (Opposite party)* 

Criminal Procedure Code, Secs. 476 and 476B and Bengal, Agra and Assam Civil 
Courts Act of 1887, Secs. 21 and 22 and Civil Procedure Code, Sec. 24— 
Munsif mekes complaint under Sec. 476—Appeal to District Judge—W bether 
District Judge bas jurisdiction to transfer appeal to Subordinate Jndge. 

Where after holding a preliminary enquiry under Sec. 476, Cr. P. C., the 
Munsif directed 2 complaint to be made, and against this an appeal was 
filed under Sec. 476B to-the Court of the District Judge to which the 
Court of the Munsif was subordinate within the meaning gf Sec. 195 (3), 
and the District Judge transferred the appeal to the court of the Subor- 
dinate Judge, beld, that the District Judge has no jurisdiction under the 
Criminal Procedure Code to transfer the appeal to the Subordinate Judge, 
and in a case like this we should look for the power of transfer not in any 
civil enactment but in the Criminal Procedure Code itself. 


Crv Revision from an order of Basu Nano LAL SNGH, First 
Subordinate Judge of Saharanpur. 

Shiva Prasad Sinba and L. W. Clarke for the applicant. 

Mubammad Ismail (Government Advocate) (for whom D. Sanyal) 
for the opposite party. 

The following judgment was delivered by 

Bajpal, J.—The learned Munsif of Deoband, after holding a pre- 
liminary enquiry under Sec. 476, Cr. P. C., directed that 

a complaint shall be lodged before the Distece Magistrate of hi 
"Civ. Revy. 168 of 1934 ` 
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under Sec. 195 (1) (6) and (c) read wth Sec. 476 of the Cr. P. C: against = Crm 
Mehdi Hasan to stand his trial under Sec. 193 read with Sec. 198 ‘and PE 
Sec. 471 of the Indian Penal Code. 

An appeal against this was filed by Mehdi Hasan under Sec. 476B, Mermr Hasan 

Cr. P. C. in the court of the District Judge, Saharanpur. The court of the gua 

Munsaf is subordinate to the court of the District Judge because appeals == — 

ordinarily lie from the appealable decrees >f the Munsif to the court of a Bepa, J. 

District Judge; and so far everything wa regular. The learned District 

Judge transferred the appeal to the court of the Subordinate Judge who, 

with some modifications, has confirmed the direction of the learned Munsif. 

Mehdi Hasan ehas applied in revision to this Court under Sec. 115 of 

the Civil Procedure Code. His first cont=-ntion is that the learned Subor- 

dinate Judge was not competent to dispo-e of the appeal. It is said that 

under Sec. 476B the withdrawal of the <omplaint made by the learned 

Munsif could be directed only by a court zo whom the learned Munsif was 

subordinate. Within the meaning of Sec. 195, Sub-sec. 3 the court of the 

Munsif is subordinate only to that court tc which appeals. from the Munsif’s 

decisions ordinarily lie, and that such a court is the court of the District 

Judge, as provided by Sec. 21, Sub-sec. 2 of the Bengal, Agra and Assam 

Civil Courts Act. It is, however, contemded by the learned Government 

Advocate that the appeal was filed in th- court of the District Judge of 

Saharanpur, and the said officer had jurisdiction under Sec. 24 of the Civil 

Procedure Code to transfer the appeal mo a court subordinate to itself: 

Sec. 24 of the Civil Procedure Code says that a district court may, at any 

stage, transfer an appeal pending before ir for disposal to any court subor- 

dinate to it and competent to try or dispose of the same. The words 

“competent to try or dispose of the same’ are important; and the question 

is whether the Subordinate Judge was competent to try or dispose of the 

appeal; and it must be conceded that it the provisions of the Criminal 

Procedure Code alone are looked at, the learned Subordinate Judge was 

not competent to fry or dispose of the abpeal. Reliance was then placed 

upon Sec, 22 of the Bengal, Agra and Asam Civil Courts Act which says 

that a Distriêt Judge may transfer to any Subordinate Judge under his 

administrative control any appeals, pendng before him from the decrees 

or orders of the Munsifs. It is clear tha- the direction of the Munsif for 

the filing of the complaint was not a decmee; and it is open to some doubt 

whether it could be called even an order of the Munsif in the sense in 

which that word is used in Sec. 22 of tas aforesaid Act. In a case like 

this we should look, for the power of transfer, not in any civil enactment 

but in the Criminal Procedure Code itsel=, and that Code does not provide 

for any transfer in a matter like this. Iam supported in this view by the 

cases of (i) Ram Charan Chanda Talukdar v. Taripullat and (2) Emperor 

y. Jagrup Shuku. f 

Several other points were discussed before me, and it was specially 

argued that Mehdi Hasan was not a party to a proceeding pending in the 

court of the learned Munsif, and theretore a complaint under Sec. 471, 

Cr. P..C. could not be filed against hin It was also said that he could 

. L L. R. 39 Cal. 774 "L L R 40 All 21 
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not be said to be guilty of an offence under Sec. 193, J. P. C. Section 198, 
I. P. C. was not discussed before me because the learned Subordinate Judge 
who heard the appeal of Mehdi Hasan revoked the complaint so far as 
S. 198, I. P. C. was concerned; but in view of the action which I propose to 
take in this revision it would be necessary for the learned District Judge 
of Saharanpur to consider the propriety of the direction made hy the 
learned Munsif of Deoband which was to the effect that a complaint shall 
be lodged against Mehdi Hasan under Sec.. 193 read with Sec. 198 and 
In connection with the last offence I may invite the 
attention of the learned District Judge to the Full Bench decision of this 
Court in King-Emperor v. Kushal Pal Singh’. ; 

For the reason that the learned Subordinate Judge was not empowered 
to hear the appeal I allow the application, set aside the order of the learned 
Subordinate Judge and send back the case to the District Judge of 
Saharanpur with directions that he would readmit the appeal of Mehdi 
Hasan on his own file and dispose of it himself. Parties to bear their own 
costs. 


[1935] 


Application allowed 
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KASHI PRASAD VERMA 
= l VETSHS 
MUNICIPAL BOARD, BENARES* 

Municipalities Act, Secs. 155 and 162—Com plaint under Sec. 155—Liability of 
goods imported to pay octrok—Juridiction of criminal court—Municipal 
Account Code, Chapter X, Rule 132, Class 14—Tubes and tyres—Whet 
exempt from octroi. 

The jurisdiction of a criminal court hearing a complaint under Sec. 155, 
Municipalities Act, to inquire into the question whether the goods imported 
are in fact liable to octroi duty, is not barred by Sec. 162(1) of the Act; 
and before an offence under Sec. 155 can be established the Municipal 
Board must satisfy the criminal court that the goods are in fact liable to 
octroi. . 

Tubes and tyres which are specially designed for motor cars only, and 
are not meant for anything else waich is not a machinery, are under the 
Municipal Account Code (Chapter X, Rule 132, Class 14) exempt from 
the payment of octroi. 

Surjen Lal v. King-Emperor, 1929 A. L. J. 395 referred to. 

CRIMINAL REFERENCE made by S. B. CHANDIRAMANT Esq., Addi- 
tional Sessions Judge of Benares. 

Kanhaiya Lal Misra for the applicant. - 

A. M. KAwaja for the opposite party. 

M. Walndlab (Assistant Government Advocate) for the Crown. 


The judgment of the Court was aelivered by 

SULAIMAN, C. J.—This is a reference by the Additional Sessions 
Judge of Benares recommending that the conviction of the accused under 
Section 155 of the Municipalities Act be set aside and is connected with 


"Cr. Ref. 50 of 1934 (connected with Cr. Rev. 343 of 1934) 
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a criminal revision filed by the accused. The accused is an importer of Canara 
' tubes and tyres. He imported a large quantity of such goods without ,,, 
paying any octroi duty. There was considerable correspondence between — 
the officers of the Municipal Board and the accused, but the accused failed «= oo 
to pay the octroi duty which was demanded by the Board. He was then 4... 0-1 
prosecuted under Section 155 of the Acr and has been convicted and Bosw 
fined. i Saleimes, 
A preliminary objection is taken on behalf of the Board that it is C. J. 
not open to this Court and, for the matter of that, was not open to the 
Magistrate even to inquire into the question whether the goods were really 
liable to the payment of octroi. The argument is that once the Muni- 
cipal authorities have chosen to assess octroi on certain goods, the only 
remedy open to the importer is to proceed under Sec. 164 of the Act and’ 
appeal to the District Magistrate whose order is final. If he omits to do 
that, then the criminal courts have no option but to convict the accused 
under Sec. 155, even if they are of opinion that the goods were not liable 
to the payment of octroi and were expressly exempted under the Act 
and that, therefore, the accused is not guilzy. On the face of it such a 
contention is difficult to accept. 
Section 155 provides that a person intending or attempting to intro- 
duce within octroi’ limits or abetting such introduction of any goods or 
animals liable to the payment of octroi foz which the octroi has neither 
been paid nor tendered, shall be punishable with fine. The complainant 
‘must, therefore, satisfy the criminal court that the accused has introduced 
or attempted to introduce or abetted the introduction of any goods or 
animals “liable to the payment of octroi”. Unless this condition is ful- 
filled and the criminal court is satisfied that the goods imported are really 
liable to the payment of octroi, no offence under Sec. 155 can be said to 
be committed. It is an essential ingredient of the offence that the 
importation should be of goods which are Kable to the payment of octroi. 
No offence is committed if goods, which under the Act are exempt 
from liability, are imported. The mere fact that the accused had not 
sought the eagier remedy of appealing to the District Magistrate, would - 
not compel the criminal court to convict him in the face of an express 
exemption under the Act. Any other interpretation of the section would 
stultify criminal courts which would be constrained to convict persons 
of an offence, although they know that they are not guilty. The burden, 
in our opinion, is on the Municipal Board to satisty the criminal courts 
that the goods in fact were liable to dury. 
The learned advocate for the Municipal Board contends before us 
that the provisions in Section 162 of the Act created an absolute bar 
against the jurisdiction of civil and criminal courts in matters of Muni- 
cipal taxation. So far as civil courts are concerned, his contention is 
well-founded. But the jurisdiction of the criminal courts is only partially 
barred, because Sub-sec. (1) provides that the liability of a person to 
be assessed or taxed cannot be questioned 
- in any other manner or by any otber autaority than is provided in this Act. 
- Now a criminal court is one of the authorities referred to in this e 
10 i 


~ CROONAL 


e—a 


1934 


Kasur Paasan 


T. 


MUNICIPAL 


Boarp 
Suleiman, 
C. J. 


70 HIGH COURT [1935] 


very Act for hearing complaints under Sec. 155 of the Act. An accused 
person, who questions his liability to pay octroi duty on the ground that 
the goods were not in fact liable to the payment of octroi before a crimi- 
nal court hearing a complaint under Sec. 155, is not questioning his 
liability in any manner or before amy authority other than that provided 
in this Act. Sec..164 would more appropriately apply to casesewhere 
the goods are detained by the Municipal authorities or where octroi duty 
has been paid which the importer thinks’ is in excess of what he was 
bound to pay. On such matters tke order of the appellate authority is 
final and the importer has no righr to claim a refund in any civil or 
criminal court. But we are unable to hold that on, that account a crimi- 
nal court is compelled to convict an accused even’ though ‘satisfied that the 
goods on which he has not paid octroi were not liable to the payment of 
octroi. We accordingly overrule the preliminary objection. 
The learned advocate for the Beard has drawn our attention to Rule 
231 of the Municipal Account Code and the Schedule attached thereto 
under which a breach of any of the rules, including Rule 145, i.e., failure to 
pay the octroi assessed by the octrci superintendent, is punishable with 


‘fine. The accused has not been prosecuted and convicted under Sec. 231 


of the Municipal Account Code. We are, therefore, not called upon to 
express any opinion as to whether in a case of this*Kind where the goods 
were not stopped at the barrier at all there has been an assessment by the 
octroi superintendent within the meaning of the rules in Chapter X of the 
Code. 
The next question is whether the tubes and tyres, which had been 
imported by the accused, were liable to the-payment of octroi 
Chapter X of the Municipal Account Code contains a list af a large 
number of classes of articles on which duties are expressly made leviable 
and articles which are expressly made exempt from the payment of such 
octroi Rule 132, Class (16) specifically refers to carriages and vehicles 
of all sorts, including motor cars, bicycles, and tricycles. Thus a motor 
car as‘2 whole is expressly exempt from liability; but parts of a motor 
car are not mentioned in Class (16). The accused, thetefore, cannot 
claim exemption for parts of a car under this Class (16). 
The learned advocate for the accused relies strongly on the exemption 
in Class (14), under which 
machinery, namely, prime-movers and component parts thereof, including 
SENEN motor tractors. .. and ther machines in which the prime- 
mover is not separable from the operative parts 
are exempt from the payment of octroi. Under the same Class are also 
exempt - l 
machinery (and component parts thereof) meaning machines ar sets of 
machines to be worked by electric, steam, water, fire or other power not 
being manual or animal labour, or which before being brought into use 
require to be fixed with reference to other moving parts; .. . provided 
that the term does not include toals etc . . and provided also that only 
such articles shall be admitted as component parts of machinery as are 
indispensable for the working of the machinery and are, owing to their 
shape or to other special quality, not adapted for any other purpose. © 


~ 
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This category is very unhappily worded. In the same Class we have Canmeaz 
two different sentences which both apply tc machinery. If there were Ios 
nothing else in this rule, one might have beea inclined to think that the 
definition that machinery means machines or sets of machines worked by Kasur Pa ee 


power was wide and comprehensive enough to include motor cars also. But 





M 
there are some circumstances which cannot >e ignored. emi 
(1) Motor cars are-especially mertioned in Class (16) which does ee 
not mention parts thercof. C Je 


(2) It is especially provided in Class (14) that motor tractors are 
exempt, but that Class does not mention mctor cars. 

On the other hand, it must be conceded that these Classes are not 
mutually exclusive, and there can be overlepping, for instance, some 
goods, which fall under other Classes, may also fall under Class (12) when 
the octroi payable is less than one pice, or under earlier Classes when they 
are property belonging to Government or zhe Municipal Board. 

The language employed is undoubtedly very ambiguous. But it has 
been the subject of an interpretation by a learned single judge of this 
Court in the case of Surjen Lal v. King-Emferor’. Dalal, J. in that case 
held that a cylinder head was clearly part of a machine and was exempt. 
In the course of his judgment the learned Judge expressed the view that 
parts of motor cars are not exempted from duty, with the curious result 
that parts of the body of a motor car would be liable to duty but parts — 
of the machine of a motor car would be exempt. That case, however, is 
not a binding authority for this statement cf the law. 

But we agree with the learned Judge that a distinction should be 
drawn between the machinery of a motor c=r and the body of such car. 
A motor car as a whole is an article which falls under Class (16), but the 
machine or machinery of the motor car is an article which falls under 
Class (14). It would, therefore, follow that a whole motor car would 
be exempt from duty; but the parts oz the body of a motor car, which 
are not a machinery, would not be exempt From duty. 

Bearing in mind a clear distinction which in common parlance is 
drawn between a machinery of a car and the body of a car, we must hold 
that that part of a motor car which is a set af machines worked by power 
is machinery; whereas the body of the car, which is not so worked but 
which is used for purposes of affording accommodation or presenting a 
good appearance, is not machinery. 

The difficulty, of course, will always arise in drawing the line of 
demarcation. But it may be stated broadly that the body of a car, which 
is well understood in common language as samething distinct from engine, 
the chassis and the machinery, is not machinery. 

But we are unable to hold that the machinery of a motor car consti- 
tutes\nothing but the dynamo or the engine and that the other parts of 
the machinery including the electric wire znd the wheels and the axles 
and the chains are no parts of the machine-y. Ir seems to us that parts 
of the car which are set in motion by powe- must. be parts of the machi- 
nery, and so would be other indispensable, =ssential and component parts 
gf the machinery. 
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CamcaL In this`view, we would be prepared to go to the length of holding 
1934 that wheels, axles and chains, which by connection are driven by power 
—— are parts of the maghinery of cars. 

Rast Prasan This, however, does not conclude the matter. The question in this 

case is whether tubes and tyres are component parts of the machinery. 

Now, in order that they be component parts of the machineryy it is 

Salama, unecessary that owing to their shape or other special quality they should 
cy, not be adapted for any other purpose. > ' 

The learned advocate for the accused strongly contends before us 
that tubes and tyres have been made by the manufacturers for use in 
motor cars and thave been especially designed for sueh purposes. Had 
they been intended for use in slow going bicycles, they would have had a 
different texture, material and possibly shape. 

If the wheels, which also are driven by power, are to be taken to be 
parts of the machinery, then it is obvious that a tube and a tyre, though 
detachable, are necessary adjuacts of a wheel just as the spokes and the 
rim are. The-wheel of a motor car cannot serve its purpose without a 
tube and a tyre. The mere fact thaz these can be taken off ‘and put on 

again does not make them any the less indispensable and: cssential parts 
of the wheel. Being constantly sub-ect to friction with the road, they 

_ are much more liable to wear and tear than the main wheel, and have to 
be replaced frequently. But on ths ground they cannot cease to be 
component parts of the wheel. It is impossible to regard them as a part 
of the body of the car or any other dispensable part. 

We are accordingly of opinion thet tubes and tyres which are especially 
designed for motor cars only, and are not meant for anything else which 
is not a machinery, are under Class (14) exempt from the payment of 
octro. — 

We accordingly accept the reference made by the Additional Sessions 
Judge of Benares and set aside the arder convicting and sentencing the 
accused and direct that the fine, if paid, be refunded. 


Reference accepted 


Y. 
MUNICIPAL 
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Civ. NARAINI KUER (Plaintiff) 

are Versus 

alee THIRPAL (Defendant) * 
Oct. 24 Arbitration —W hether Court can revoke reference under Sec. 151, Ce P. C. 
On the application of the parties the suit was referred to the arbitration 
Basra, J. of three persons—each party nominated one person and the third was 
nominated as the umpire by the parties. Subsequently the defendant 
applied that the arbitration should be superseded. The Court made an 
enquiry and found that the defendant was unaware of the relationship 
between the umpire and the nephew of the husband of the plaintiff, and it 
therefore revoked the reference. Held, that the fact that two members out 
of three members forming the tribunal were more closely connected with one 
party was 2 fact which vitiated the integrity and ae of the 


“Civ, Rey, 523 of 1933 ° 
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tribunal and the lower court was empawered to revoke the reference under = Gv. 
pecs. 151; CPG: i l TA 


Bholenath v. Raghunath Das, 1929 A. L. J. 918 referred to. act 
Crw Revision from an order of J. N. KauL Eso., Subordinate a nue 
Judge of Mainpuri. Timea 
L. M. Roy for the applicant. 
N. C. Vaish for the opposite party. 
The judgment of the Court was delivered by 
BENNET, J.—This is an application in Civil Revision by one Mst. Benwet, J. 
Naraini Kuer agaiast an order of the learned Subordinate Judge of Main- 
puri revoking a reference to arbitration. There was a civil suit in his 
court No. 8 of 1933, Mst. Naraini.Kucr v. Thirpal, and there was another 
suit, No. 417 of 1933, Tbirpal v. Somraj. Somraj is the nephew of the 
deceased husband of Mst. Naraini. The parties made an application 
jointly to the court on July 18, 1933 stating that they were closely related 
to each other and that they desired arbitration of three arbitrators, 
Chhajju Ram, the arbitrator of Mst. Naraini, Jagram, the arbitrator of 
Thirpal, and Bohra Panna Lal, said to be the umpire of the parties. 
Accordingly the court made a reference to arbitration. On September 
4, 1933 an application was made on bekalf of Thirpal to the effect that 
when the other case, No. 417 of 1933, was being heard by the arbitrators 
the arbitrators abused the petitioner Thirpal and turned him out of the 
room and did not take his’ evidence, that the arbitrators were acting in 
collusion with Mst. Naraini Kuer and Somraj, and the application asked 
that the arbitration should be superseded in case No. 8 of 1933. “The 
learned Subordinate Judge made an enquiry into the matter and he finds’ 
that Thirpal was unaware of the relationship between Panna Lal, the 
umpire, and Somraj, the nephew of the husband of Mst. Naraini. He 
also finds that on account of this relationship the arbitrators are prejudiced 
against Thirpal, defendant. It appears to us that this conclusion is cor- 
rect and that the three arbitrators, two of whom are connected with Mst. 
Naraini, are Hot a tribunal which is likely to decide justly between the 
parties. Learned counsel argues that the parties are related. ‘That how- 
ever does not appear to affect the situatian. 


The next argument which was put before us is that the lower court 
had no power to supersede an arbitrarion once a reference has been made 
on the agreement of the parties and that the powers of the lower court 
are confined to the Second Schedule which deals with the power of the 
court when the award is submitted. In the-present case no award has 
yet been submitted. The lower cour: has not stated under which section 
it acted, but apparently the action has been taken under Sec. 151, C. P. C. 
The question is whether that section covers an order such as the present 
superseding a reference to arbitration. The section states that the 
court has inherent power to make such orders as may be necessary for 
the ends of justice or to prevent abuse of the process of the court. It 
kppears to us that it is necessary for the purpose of a just decision that 
a tribunal should be impartial. The fact that two members out of three j 
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Cit members forming the tribunal are mcre closely connected with one party 
is a fact which would vitiate the integrity and impartiality of the 
: tribunal. Learned counsel pointed oat that in such arbitration cases as 
Naram ort Kom deal with Partitions it is common to have the members of the family 
Tanpa making the partition. That however is a class of case where knowledge 
— of the family property is desirable. The present cases are not ofe that 
Besset, J. nature. The case of Mst. Naraini is for rendition of accounts between 
her and Thirpal alleged to be her ka-inda. In Bholenath v. Raghunath 
Das Mithan Lal’ a Bench of this Court had a similar question before it 
whether a court had power under S. 131, C. P. C. to supersede a reference 
to arbitration and it was held that a court had such espower. On page 

920, Column 2 it is stated: 
It may, however, be said in favour of the respondent that there is an 
~ inherent jurisdiction in a court to intervene and supersede the arbitration if 
the case fell under Sec. 151 of the Code, viz., where such an order is neces- 
sary for the ends of justice or to prevent the abuse of the process of the 

court. 

We agree with that dictum and we consider that the lower court 
had power to act under Sec. 151, C. P. C. The circumstances of this 
case, in our opinion, bring the matter within that section. Accordingly 
we dismiss this application with costs. 


1934 


l Application dismissed 
1 [1929] A. L. J. 918 


Con. LACHHOO (Plaintiff) 
Stet ae VETSTS 


—— FIRM MUNNI LAL BAEU LAL (Defendant) * 


Oct. 3 Civil Procedure Code, Or. 21, R. 58 and Sec. 47—Firm sued through B—Decree 
vr against firm—B dies—A ppellant substituted in bis place by order of execution 
C J. conrt—Property in the bands of appehent attached—Appellent objects that 
Baypal, J. property attached was personal property of B and not that of Firm—Objec- 
` tion treated under Or. 21, R. 58 end disotlowed—Suit #nder Or. 21, R. 63— 
Whether maintainable. 
The respondent sued a firm through one B and a decree was passed 
against the firm. Or a g of the decree B died, and at the 
. instance of the decree-holder cope A was brought on the record as 
the legal representative of B and the objections of the appellant were 
disallowed by the execution court. Subsequently in execution of the 
decree some property in the hands of the appellant was attached. The 
appellant objected to the attachment, heading his objections under Or. 21, 
R. 58, on the ground that the property was the personal property of B and 
not the property of the firm and that it had come into the possession of 
appellant by survivorship. The execution court treated the objections 
under Or. 21, R. 58 and dismissed them. The TRA then brought 
, the present suit under Or. 21, R. 63, C. P. C. Held, that the decision of 
the execution court on the objection of the appellant to the attachment 
of the property in his hands must be deemed to be a decision under Sec. 47, 
C. P. C. against which an appeal lay and a regular suit was not 
maintainable. 
“LP. A. 36 of 1933 f 
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Jhunni Lal v. Nathe, A. I. R. 1925 all. 594 relied on. 
LETTERS PATENT APPEAL against th= judgment of the Hon’BLe MR. 
JUSTICE KENDALL. f 


S. C. Das for the appellant. 
S. B. L. Gaur for the respondent. 


The judgment of the Court was del-vered by 


Bajpal, J.—This is an appeal uncer Sec. 10 of the Letters Patent 
against the decision of a learned single judge of this Court. After having 
heard the parties, we have come to the conclusion that the decision 1s 
correct and this appeal ought to be dismsced. 

' There is no dispute about the facts and they may be stated briefly. 
The defendant to the present suit obtained a decree against the firm of 
Chiranji Lal Babu Lal. Both parties were dissatisfied with thc decree 
passed by the first court and two appeals were filed. The firm of Chiranji 
Lal Babu Lal had been sued through Babı Lal who died after the decree of 
the first court during the pendency of tle appeal. No efforts were made 
in any of the appeals to bring the legal representatives of Babu Lal on the 
record. We have not been told as to waat the result of the appeals was 
but this much is clear that the defendant to the present suit, even after the 
decision of the appeal, had some sort of a decree against the firm of Chiranji 
Lal Babu Lal and in execution of that decree he applied to have the names 
of Lachhmi Narain alias Lachhoo and Mst. Asharft substituted in place of 
Babu Lal. Lachhmi Narain’ objected bu- his objection was disallowed and 
he was brought on the record as a legal representative of Babu Lal. ‘ There 
was no appeal against this decision. Swosequently the decree was trans- 
ferred to Hathras for execution and some property in the hands of Lachhmi 
Narain was attached. Lachhmi Narain abjected to the attachment of the 
property on the ground that it was the personal property of Babu Lal and 
not the property of the firm and that ic had come into the possession of 
Lachhmi Narain by survivorship. 

These objections were headed in the =xecution department by Lachhmi 
Narain as bing under Sec. 47 of the Civil Procedure Code. But the 
heading was amended later and they were described as under Or. 21, Rule 
58 of the Civil Procedure Code. ` The learned Munsif in whose court the 


objections were filed, allowed the amendment but when the decree-holder . 


appeared to reply to the objections, he averred that the objections were 
really under Sec. 47 of the Civil Procedure Code. The learned Munsif, 
however, treated them under Or. 21, Rue 58, C. P. C., and disallowed the 
objections of Lachhmi Narain. 

Lachhmi Narain then brought the present suf under Or. 21, Rule 63 
of the Civil Procedure Code and this suŁ, in spite of the objections of the 
defendant, was decreed by the courts blow. ‘The second appeal filed by 
the defendant was allowed by a learned single judge of this Court who held 
that the suit was not maintainable. Taere can be no doubt that when 
Lachhmi Narain made objections to beirg impleaded as a representative of 
Babu Lal, deceased, 2 question arose between him and the decree-holder as 
to whether Lachhmi Narain was or waz not the representative of the 
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judgment-debtor and that question had to be decided under Clause (3) of 
Sec. 47 of the Civil Procedure Code. The decision of the execution court 
that Lachhmi Narain was the represeatative of the judgment-debtor was 
a decision under Sec. 47, C. P. C., and was appealable; but no appeal was 
preferred by Lachhmi Narain. The position, therefore, was that Lachhmi 
Narain became the representative of tie judgment-debtor and at the time 
Lachhmi Narain filed objections at Hathras when some property in his 
hands was attached, the objections must be deemed to have been made 
under Sec. 47 and not under Or. 21, Rule 58, C. P. C., which deals only 
with questions arising between the c=cree-holder and strangers to the 
decree. Lachhmi Narain himself had originally ¢headed his objec- 
tions under Sec. 47, C. P. C.; the decree-holder all along protested 
that the objections were under Sec. 47, 2 , — P. C., and it was Lachhmi Narain 
who got his objections amended. It may be chav che learned Munsif also 
thought that the objections were under Or. 21, Rule 58, C. P. C., but this 
does not in any way alter the nature cf the objections and the decision of 
the learned Munsif on those objections must be deemed to be a decision 
under Sec. 47, C. P. C., against which an appeal lay and a regular suit is 
not maintainable. 

Reliance was placed by Lachhmi Iarain’s counsel on the case of Ram 
Narain Kishan Dayal v. Ram Prasad* but the facts of that case were 
entirely different, because there nobody was brought on the record as the 
legal representative of the judgment-cebtor, whereas in the present case 
Lachhmi Narain, the plaintiff, was brcught on the record as the legal 
representative of the deceased Babu L:l and from that stage onwards all 
questions arising between Lachhmi Nar-in and the decree-holder in connec- 
tion with the execution, satisfaction cr discharge of the decree must be 
deemed to be questions arising and capable of determination under Sec. 47, 
GrP: G: 

It was next contended that as Baku Lal died during the pendency of 
the appeal and no legal representative was brought on the record, the 
appellate decree must be considered to lœ a nullity. On this point, as stated 
before, learned counsel for Lachhmi’ Narain has not been able to inform 
us as to whether the decree of the trial court was modified in any way by 
the appellate court or not and it may be that even if the decree of the 
appellate court be deemed to be a nulity, the decree of the trial court 
remains good, and in the present state of the record it is not possible for 
us to say as to whether the decree-holcer is trying to execute any decree 
other than what was given by the trial court. There is therefore no force 
in this contention. The main argument of the plaintiff-appellant, how- 
ever, is that the court treated the objections of Lachhmi Narain in the 
execution department as objections uncer Or. 21, Rule 58, C. P. C., and 
therefore Lachhmi Narain -is entitled tc fle a suit under Or. 21, Rule 63, 


-C. P. C. Learned counsel relies on the zase of Nasir Khan v. Itwar?. It 


was held there that 


the right of appeal does not depend on what a court ought to ve done 
but on what it actually did and whe-e therefore a court dismisses an appeal 
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categorically on the merits, an appeal will lie, although the court ought in 
the circumstances to have dismissed it, not on the-merits but for default of 
appearance by the appellant. 

This is really a converse case and it does not help the appellant. This is 
only an authority for the proposition that where the court under a mistake as 
to the nature of the proceedings before it decides the matter in a particular 
manner and if that decision by reason of the court deciding it in a particular 
manner is appealable then an appeal would lie. If, for instance, an 
objection which should really be an objection under Or. 21, Rule 58, is 
filed as an objection under Sec. 47, C. P. C., and the court decides the 
objections, treating them under Sec. 47, C. P. C., then an appeal would 
lie, although the objections should really have been treated under Or. 21, 
Rule 58. In the present cage the appellant wants us to hold that, because 
the execution court treated the objections under Or. 21, Rule 58, a regular 
suit is maintainable by the aggrieved party. ‘This cannot be done because 
‘the right of suit depends upon the true nature of the investigation that 
was conducted in the execution department and there can be no doubt 
that the objections of Lachhmi Narain could only be under Sec. 47, 
C. P. C. In Madho Bibi v. Hazari Mal Merwar® it was held that 

the nature of the claim preferred will be determined by the character of 
the claimant and not by the label used by the party and the jurisdiction to 
try the claim cannot also be affected by a mere misdescription of the 
character of the claim. 

The same view was taken by the Madras High Court in Bullayya v. 
Subbayyat where it was held that 

in considering whether an application 1s under Sec. 47 or not, the court 
must examine the substance of the application to find out its true nature 
and should not be guided solely by the heading given to it by a party. 

Similar observations occur in the case of Maung Ba v. Maung Tha 
Yan”. In Jbunni Lal v. Natha? it was held that 

where a person was brought upon the record as a representative of the 
deceased judgment-debtor and he set up his own cight to the property and 
filed objection under Or. 21, Rule 58, the objections must be deemed to 
have begn filed under Sec. 47, C. P. C. - 

We are, therefore, clearly of the opinion that: the objections of 
Lachhmi Narain must be deemed to have been decided under Sec. 47, 
C. PG, 

It was then argued that under Sec. 47, Clause (2) the court may 
treat a proceeding under this section as a suit or a suit as a proceeding and 
that we should treat the present suit as a proceeding under Sec. 47, 
C. P. C. There is no objection to converting the present suit as a 
proceeding under Sec. 47, C. P. C., but that will not be of any practical 
advantage to the plaintiff because he would at once be met by the plea 
of res judicata, ‘The question that he wants to be decided in the present 
suit has already been decided against him in an earlier execution proceeding 
and no court can now try a matter which was directly and substantially in 
issue in a former proceeding between the same parties. In this connection 
it was argued that the former decision of the learned Munsif was a 
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summary decision and it cannot be said that that court had “heard and finally 
decided” the controversy between the parties. It is a mistake to say that 
the former decision was a summary decision and was not an adjudication 
which would have the force of res judicata. Even under Or. 21, Rule 58, 
the procedure to be followed is not a summary procedure, but the court 
proceeds to investigate the claims and objections and cannot shut out any 
party from producing evidence. In any event, it was the duty of the 
objector to have put forward before the court all the evidence available to 
him and to have insisted that his claim be properly decided; he should, 
indeed, have insisted on his objection being treated under Sec. 47, C. P. C. 
and should not have got them amended. ° 

It was finally argued that the courts below decided the present suit in 
favour of the plaintiff on the merits and therefore justice is entirely with 
him and our decision has the effect of defeating a just cause. We have got 
to administer the law as it stands and cannot be influenced by other consi- _ 
derations. The position is that the plaintiff, instead of filing the present 
suit, ought to have filed an appeal against the decision of the Munsif in the 
execution department. It may be that even now Lachhmi Narain may be 
able to satisfy the court where an appeal lay against the decision of the 


learned Munsif in the execution case that he was misled either by the wrong 


advice of counsel or by the attitude of the learned Munsif, and it will be 
for the appellate court to decide whether a case has’ been made out for 
admitting an appeal which otherwise is barred by time, under Sec. 5 of the 
Limitation Act. But it is not possible for us to help the plaintiff in the 
present proceedings. The result is that we dismiss this appeal with costs. 

Appeal dismissed 


BABU LAL AND ANOTHER (Defendants) 
VETSES 
HUKAM SINGH AND £NOTHER (Plaintiffs) * 

Civil Procedure Code, Or. 21, R. 125—Dispute between decree-bolder and Shabna 
— Jurisdiction of execution conri—Limitation Act, Arts. 102 and 7—Snit by 
Shabna for bis wages. 

An execution court has no jurisdiction to adjudicate on a dispute between 
the decree-holder and the Shahnas as to the period for which they had 
worked. Consequently a suit must be brought on the regular side in order 

- to obtain a decision on such a dispute. 

A shahna who is merely employed to watch crops and to see that they are 
not taken away is not a labourer within the meaning of Art. 7, Limitation 
Act, and a suit by him for his wages comes under Art. 102 and the period 
is three years from the time when the charges accrued. 

Morgen v. London General Omribus Co., [1883-84] 13 Q. B. D. 832 
relied on. 7 


Civ REVISION from an order of S. ZmLuR RAHMAN EsQ., Judge, 
Small Cause Court, Khurja District, Bulandshahr. , 


Chandra Bhan Agerwala for the applicants. 
K. N. Gupta for the opposite par-ies. 
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The following judgment was delivered by 


BENNET, J.—This is an application in Civil Revision by the defendants 1934 
against a decree of a Small Cause Court passed in favour of the 
plaintiffs-respondents. The plaintiffs- were appointed as shahnas to Basu Laz 
take charge of certain crops which had been attached by the defendants Huxax Sman 
in execution of their simple money decree. The plaintiffs claimed that 
they had only [been] paid Rs. 7-8-0 and that there was a dispute between 
them and the defendant as to the.period for which they had worked and 
the present claim was brought under the orders of the execution court. 
The lower court has decreed the claim far Rs. 48. 
~ One of the grounds taken is that the suit was not maintainable in 
the Small Cause Court and that the matter should have been determined 
by the execution court. Learned counsel referred to Order 21, Rule 125 
under which it is stated that the attaching officer gives a certificate to a 
shahna stating the number of days he has served and the amount due to 
him and the shahna presents this certificate to the execution court and the 
amount shall be paid to him in the presence of the presiding judge. There 
is no provision in this rule or in any other part of Order 21 for the execu- 
tion court to adjudicate on a dispute between the decree-holder and his 
shahnas. In the absence of such a provision I consider that an execution 
court would have no jurisdiction to adjudicate on such a dispute and that 
the suit was correctly brought on the regular side. The objection there- 
fore is groundless. 

The next objection was that the suir was time-barred. The suit was 
brought within three years’ period of limitation but the contention is 
that one year would apply. Learned commsrl argued that the shahnas 
came under Article 7 of the First Schedule of the Limitation Act as 
“labourers”. He referred to a definition of “labourer” in a very ancient 
dictionary of 1864 by Wharton. ‘That dictionary states that labourers 
are servants in husbandry or manufaczures. The contention is that they 
are servants in husbandry. No doubt the shahnas were engaged to watch 
the crops but I do not consider that wazching crops can be said to be a part 
of husbandrya Learned counsel for the respondents refers to Morgan v. 
The London General Omnibus Compeny' where the question was before 
the court of appeal as to whether a bus conductor was a labourer and it 
was held that he was not as he was noz engaged in manual labour. I 
consider that a shahna, who is merely employed to watch crops and to see 
that they are not taken away cannat be described as a labourer. That 
being so it appears to me that a shahrm in suing far his wages comes under 
Art. 102 “For wages not otherwise expressly provided for by this schedule” 
and the period is three years from the time when the charges accrued. The 
suit therefore is within the period of limitation. 

No other point was argued. Fer these reasons I dismiss this Civil 
Revision with costs. 


HE 


Bini J. 


Revision dismissed 
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THOMAS BEAR & SONS (INDIA) LTD. (Plaintiff) 
2 Versus 
PRAYAG NARAIN (Defendant)* 
Trade-mark—tInfringement of—Suit for injunction—When injunction bo be 
granted—Extent of protection. 

Per NIAMATULLAH, J.—The plaintiffs, whose goods have acquired a 
reputation in the market through a trade-mark or name with which their 
goods have become associated, have a right to restrain the defendant from 
using a trade-mark or name which -s identical with or similar to that of the 
plaintiffs and such right extends not only to the particular goods sold by the 
plaintiffs, but also to cognate classes of goods, provided the cumulative 
effect of the similarity of the mark, the commercial connection between 
the plaintiffs’ goods and those of the defendant and surrounding circum- 
stances is such as to lead the unwazy customers to mistake the defendant’s 
goods for those of the plaintiffs. The raw material with which those 
articles in question are prepared, ny affinity in the process employed in 
manufacturing them, the fact that the production of one can result from 
a slight extension of the business of the other, the habits and notions of the 
customers of the two, and the uses made of the article afford indicia of 
more or less cogency for determining whether the customers of the 
defendant’s goods are likely to mistake them for those of the plaintiffs. 
Direct evidence establishing the fact that such impression was created in 
the past in the minds of certain persons is also of value. The inference to 
be drawn from all the circumstances should not be speculative, but probable. 

Where the plaintiff-company, who sold in the Indian market cigarettes 
called the “Elephant” cigarettes and a brand of tobacco known as “Virginia 
Bird’s Eye” (of foreign manufacture) in tins and packets bearing the 
elephant mark, sued for an injunction restraining the defendant, who sold 
chewing tobacco manufactured in India, from selling chewing tobacco in 
tins or packets bearing the trade-mark of an elephant which the plaintiffs 
alleged was a colourable imitation af their trade-mark; beld (by majority, 
Kine, J. dissenting), in all the circumstances of the case, that the plaintiffs 
were not entitled to the injunction prayed for. 

Case Law discussed. e 

- “Fmstr APPEAL from a decree of Basu Raya Ram, Additional District 
Judge of Cawnpore. 

K. N. Katju and A. P. Pandey fcr the appellant. 

S. N. Sen and M. L. Agerwala for the respondent. 

This ap was originally heard by King and Iqbal Ahmad, JJ., who 
differed in their conclusions. King, J, who was in favour of decreeing 
the suit, was of opinion that the plaintiffs’ trade-mark extends to chewing 
tobacco. Iqbal Ahmad, J, agreed with the court below in holding that 
it was restricted to cigarettes and smoking tobacco and did not entitle 
the plaintiffs to an injunction restraining others from using the elephanc 
trade-mark for chewing tobacco. Two points in the case were therefore 
referred under Clause 27 of the Letters Patent. The reference was heard 
by Niamatullah, J., who agreed with Iqbal Ahmad, J., in dismissing the 
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The judgments of the three learned Jadges are as follows:— 


Krnc, J.—This appeal arises out of a suit for a permanent injunction 
restraining the defendant from selling chewing tobacco contained in tins 
or packets bearing the trade-mark of an elephant which is a colourable 
imitation of the plai 1tiff’s trade-mark. 

The plaintiff is a firm styled “Thomas Bear & Sons (India) Ltd.” 
The plaintiff’s case is that the plaintiff-ompany, or its predecessor in 
business, have been carrying on the business of manufacturing and selling 
cigarettes and tobacco for -many years and have been doing extensive 
business in India, „All the goods sold by zhe company bear the design of 
an elephant which is the trade-mark o- the company. In particular, 
the company has since the year 1922 been selling in India a brand of 
cigarettes called the “Elephant” cigarettes and a brand of tobacco known 
as “Virginia Bird’s Eye” in tins and paclets bearing the elephant trade- 
mark. The defendant has recently started the sale of chewing tobacco 
manufactured by him at Cawnpore and tkis tobacco is sold in tins bearing 
a label on which the picture of an elephant and the name “elephant” 
is prominently displayed and therefore resembles the plaintiff’s trade- 
mark. The plaintiff contends that purch:sers are likely to be deceived by 


the picture of the elephant on the defencant’s tins and will suppose that’ 


the defendant’s goods are manufactured cr sold by the plaintiff, and that 
the plaintiff’s business, goodwill and refutation are likely to sustain 
injury. 

The principal defences are that the defendant sells only chewing 
tobacco and does not deal in cigarettes or any sort of smoking tobacco 
and therefore the plaintiff has no right to obtain an injunction. It is 
also pleaded that the appearance of the latel and design on the defendant’s 
tobacco tins are quite different from the get-up and fabel of the plaintiff’s 
tins, so customers are not likely to be ceceived. The defendant also 
denied that the plaintiff-firm had acquired any proprietary right in the 
elephant trade-mark in respect of their goods. 

The learned Additional District Judge has discussed the facts and 
the law veryefully. He found that te plaintiff-company and their 
predecessors have been using the trade-mark of an elephant in respect of 
their cigarettes and tobacco since a Jong time and. had acquired a right of 
property in respect of the trade-mark “elephant” in respect of their 
cigarettes and “Virginia Bird’s Eye” tcbhacco. He held however that 
chewing tobacco was goods of a very different class from smoking tobacco, 
and he was not satisfied that chewing tobacco and smoking tobacco were 
so similar that they could be classified ñ one class and therefore the 
plaintiff could not claim an injunction ir respect of the trade-mark used 
by the defendant only in connection with chewing tobacco. He also 
held that even if chewing tobacco and smoking twbacco can be held to 
belong to the same class, even so, the >laintiff was not entitled to an 
injunction, because the trade-mark used by the defendant was not a 
colourable imitation of the plaintiff’s trade-mark. On these grounds he 
dismissed the plaintiff’s suit. 

The learned counsel for the plaintiff has strenuously contended that 
the learned Additional District Judge has taken a wrong view in holding 
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that the plaintiff had acquired a right to use his elephant trade-mark only 
in connection with the sale of cigarettes and smoking tobacco and not in 
connection with chéwing tobacco. He also argues that the trade-mark 
used by the defendant is sufficiently similar to the plaintiff’s trade-mark 
to be likely to deceive ordinary, unwary and illiterate purchasers. 

The law on the subject of trade-marks in India has been discussed 
and laid down by a Bench of this High Court in the Swadeshi Mills Cons- 
pany Limited v. Juggi Lal Kamlapat’ and by a learned judge of the 
Bombay High Court in A. J. Von Wulfing v. D. H. Jivandas & Co.’ 
In the Allahabad case it was held that if the goods of a manufacturer from 
the mark of device he has used, have become known jn the market by a 
particular name, the adoption by a rival trader of any mark which will 
cause his goods to bear the same name in the market may be as much an 
invasion of right of that rival as the actual copy of his device. It was 
also held that no general rule-can be laid down as to what is or is not a 
mere colourable variation. All which can be done is to ascertain in every 
case as it occurs whether there is such a resemblance as to deceive a pur- 
chaser using ordinary caution. It was also pointed out that in a country 
like India, where there is no statute for registering trade-marks, a right 
to a trade-mark is acquired by user. In the Bombay case it was held 
that in India, where there was no Registration Act giving the right of 
property in trade-marks by registration, the only right of action a trader 
or manufacturer has is the common law right of.action which entitles 
him to an injunction restraining the use of the trade-mark belonging to 
him if such use is calculated to pass aff the defendant’s goods as the goods 
of the plaintiffs. l 

It appears that in India the rules of the common law of England 
applicable to trade-marks should be followed by the courts in this country 
as being rules of justice, equity and good conscience. Even in England, 
where provision is made by statute law for the registration of trade-marks, 
the courts also give protection to unregistered trade-marks. — 

It is well settled that, if the use by the defendant upon his goods of an 
unregistered trade-mark belonging to the plaintiff is calculated to pass off 
or cause to be passed off the defendant’s goods as the good#of the plaintiff, 
an injunction may be granted to restrain such use, and this whether the use 

` be deliberately fraudulent and intended by the defendant to be deceptive, 

or not. (Kerly on Trade Marks, 6th Edition, p. 12). 

The test of infringement laid down in all the cases is that the defendant’s 
acts shall be calculated to pass off goods as the plaintiff’s which are not 
-his. (Kerly, p. 34). 

The question, which has always been regarded as the test of infringement 
is, “Will the use of the trade-mark by the defendant lead purchasers to 
mistake his goods for those of the plaintiff?’ (Kerly, p. 36) 

Learned counsel for the respondent accepts the findings of the trial 
court and argues in support of its conclusions. 

_ I think there is no dispute regarding the principles of law which are 
to be applied to.a case of this sort. We have to ascertain whether the 
plaintiff a by user established a right to us his trade-mark in connec- 
tion with a certain class of goods which would include chewing tobacco 
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and, if so, whether the defendant by using a trade-mark similar to the 
'plaintiff’s in connection with the sale of chewing tobacco is likely to 
lead. purchasers to mistake his goods for those of the plaintiff. 

I think the trial court is undoubtedly right in finding that the plain- 
tiff-firm has acquired a proprietary right m respect of its elephant trade- 
mark ith reference to its cigarettes an] Virginia Bird’s Eye tobacco. 
The main question seems to be whether the phintif’s right to the use 
of its trade-mark does not extend also <o other articles dealt with in 
the tobacco trade, such as, chewing tobzcco. In my opinion the trial 
court was not right in finding that the plaintiff’s right to use its trade- 
mark was confinedgonly to the sale of cigarettes and Virginia Bird’s Eye 
tobacco. If the plaintiff’s right is stricthy limited in this manner, then 
apparently ‘it would be open to any other person engaged in the tobacco 
trade to use an exact imitation of the plantiff’s trade-mark in connection 
with the sale of any smoking tobacco other than “Virginia Bird’s Eye” 
smoking tobacco and inly in connection with the sale of cigars or 
biris. It is not very clear whether the learned Additional District Judge 
would have refused an injunction if the defendant had.been selling a 
smoking tobacco, other “Virginia Bird’s Eye” smoking tobacco, 
under ap laintiff’s trade-mark. But it seems certain that according to 
his view the plaintiff would not be enti-led to an injunction if tha 
defendant had sold cigars in tins bearing an exact imitation of the plain- 
tiff’s trade-mark. If the plaintiff raised an objection to such use of his 
trade-mark, he would be met by the answer, “You do not sell cigars of 
any description, therefore you have not a=quired any proprietary right in 
your trade-mark with reference to cigars”. It is true that chewing 
tobacco is in some respects more unlike smoking tobacco than cigars are 
unlike cigarettes, because cigars and cigarettes are both consumed by 
smoking, whereas chewing tobacco is conscmed by chewing. It appears to 
me however that the view taken by the court below would apply to the 
case of cigars or biris just as much as to -he case of chewing tobacco and 
in view of the ‘authorities to which I shal presently refer, I do not think 
that this view can be correct. ` 

It is true that the right to use a trace-mark can only apply to goods 
of a particular class. In the present case it has been proved that the 
elephant trade-mark is used by different firms in connection with goods 
of a very different nature, at as, buttons, combs or sacking which have 
nothing whatever to do with the tobaccc trade and of course the plaint- 
iff has no objection to the use of an eleohant trade-mark in connection 
with such goods as are not dealt with in the tobacco trade. In my 
opinion, smoking tobacco and chewing tobacco are sufficiently similar to 
be regarded as belonging to one class for the purpose of acquiring a right 
to a trade-mark. In England, the law -elating to trade-marks is to be 
found mainly in the Trade Marks Act 1905. Under that Act, certain rules 
have been made, called the Trade Mark Rules 1920. Under those Rules, 
articles of merchandise have been classifiec into fifty classes for the purpose 
of registration of trade-marks. Class 45 includes “tobacco, whether 
manufactured or unmanufactured”. It appears therefore that in 
England, for the purpose of the registration of trade-marks, all classes 
of tobacco, whether smoking tobacco or chewing tobacco or cigarettes or 


“4 


CL 


1934 





T. B. « Sons 
T. 
PRAYAG 
NARAIN 





Kag, J. 








84 HIGH COURT [1935] 


cigars etc., would be classified under one head and a trade-mark would be 
registered in respect of the entire class. 

A survey of the authorities also shows clearly that when a person 
has established -a right to use a trade-mark in of a certain class of 
goods, this right is not confined only to goods which are precisely similar 
to the goods which he makes or sells. In some cases, indeed, the right 
to use trade-mark has been held to extend to goods of a very dife- 
rent nature from the goods sold by the proprietor of the trade-mark. 
The case of Eno v. Dunn? seems to go er than any other case in the 
protection of a trade name. ‘The principles applicable to trade names are 
similar to those applicable to trade-marks. In that case, Mr. Dunn 
applied to register the words “Dunn’s Fruit Salt Baking Powder” as a 
trade-mark for baking powder. Mr. Eno, who had for many years 
used the words “Fruit Salt” as his trade-mark for a powder used in produc- 
ing an effervescing drink, opposed the application. This-case gave rise 
to great conflict of judicial opinion. Mr. Justice Kay decided in favour 
of Mr. Eno and refused the application for registration. His decision was 
reversed by the Court of Appeal, but their decision in tyrn was reversed 
by the House of Lords by a majority of three learned judges to two. It 
would certainly seem that there is little similarity between Eno’s Fruit 
Salt and a baking powder. Any one who wished to purchase an effer- 
vescing aperient drink would certainly not accept any sort of baking 
powder as a substitute. Conversely any one who wished to buy baking 
powder for baking bread or cakes would never be put off with a bottle 
of Eno’s Fruit Salt. The majority of their Lordships however took the 
view that the words ‘Fruit Salt” were associated in the public mind with 
Eno’s Fruit Salt and if Mr. Dunn sold his baking powder under the name 
of “Fruit Salt Baking Powder’, then people might suppose that Eno’s 
Fruit Salt was one of the principal ingredients of the baking powder 
and therefore if a batch of “Fruit Salt”? baking powder proved unsatis- 
factory, then it might injuriously affect the reputation of Eno’s Fruit 
Salt. On these grounds their Lordships refused the application for 
repistration. This certainly seems to be an extreme case and it shows to 
what length the courts in England can go in protecting a sight in trade- 
marks when there is any possibility of the. public being deceived by a 
similarity between two trade-marks or trade names. It must be noted 
however that in that case Mr. Dunn was the applicant for registration and 


` -the burden was on him to show that there was nozpossibility gr at least 
‘probability of deception ar confusion. In the. present case, thé ‘burden 


is on the plaintiff to show that the use of the symbol of .an elephant on 
the defendant’s i is likely to deceive the ordinary unwary purchaser. 
- The case of In re Gutta Percha and. India Rubber Company of 
Toronoto’s Sle teen was also a question of registration. Registration 
was opposed by a firm which manufactured all sorts of India*rubber goods 
except boots and shoes and who had registered a trade-mark of which 
the distinctive part was a.Maltese crog, in Glass ‘40 for” = i 
goods manufactured from India -tpbber and gutta-percha not included in 
other classes but not including dress shields or- gusset webs and not includ- 
ing any goods of a like kind to any excluded”goods.~ | tee SO Tt 
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The applicant applied to register, in Class 38, two trade-marks of 
' which the distinctive feature was a Maltese cross, one for “boots and shoes 
made wholly or partly of India rubber” and the other for 

India rubber footwear included m this class but not including gaiters or 
leggings or any goods of the like kind. 

Although the opposing company did not manufacture or deal in boots 
or shoes or footwear nevertheless it was held that their trade-mark was 
for the same description of goods as were to be sold under the applicants’ 
proposed marks and the latter were calculated to deceive and therefore 
registration should be refused. -From this case it is clear that the mere 
fact that the opposing co y did not -nake boots and shoes or footwear 
whereas the applicants waked their trace-mark to be used only in con- 
nection with boots and shoes or footwear was not considered to be of much 
importance. ‘This case seems to be some authority for the view that it is 
immaterial whether the plaintiff in the >resent case does or does not sell 
chewing tobacco provided that chewing tobacco can fairly be held to 
belong to the same class as the goods which he does sell under his elephant 
trade-mark. 

Another registration case is Re Tuiney and Sons Trade Mark.®© In 
that case Turney & Sons applied to regis er for rum a trade-mark consist- 
ing of a diamond with a smaller diamana superposed and other matter, the 
outer diamond being coloured red. Thie was opposed by a firm as owners 
of a diamond trade-mark registered far beer on the ground that the trade- 
mark applied for would cause confusion and deceive the trade and the 
public into believing that the applicant? goods marked with their mark 
were goods emanating from or in some way connected with the opponents. 
The application was refused, and on appeal it was held that whether beer 
and rum are or are not the “same description” of oe still, even if they 
are not, there was such a probability af ceception the court ought not 
to say that the mark must be registered. In that case it must be admitted 
that there is very little similarity between rum and beer. Rum certainly 
could not be mistaken for beer and vice versa. The only similarity is that 
raed are both intoxicating liquors and ure both goods ideale with in the 

uor trade. “I think there is at least as preat a similarity between smoking 
a and chewing tobacco as there is between rum and beer. The last 
registration case that may be mentionec is In re the Australien Wine 
Importers Limited’. In that case, the owners of a trade-mark of the 








“Golden Fleece”, which they used for spirits, were successful in preventing . 


the registration of a similar-mark of a Golden Fleece for Australian 
Champagne orf the ground thar i it was calculated to deceive. It was held 
that although wine and: spirits are different goods they might fairly be held 
to be goods of.the same ‘description; and even if they were not of the same 
desctiption they -were sufficiently ‘simla- to induce the public to believe 
therm to-be-the goods of the : same firm if they were sold under similar trade- 
marks. Itis true that in that case there was no question of an injunction 
to restrain the Australian company from using the Golden Fleece trade- 
mark on ‘their. Champagne, but Lord Justice Cotton observed that -he 
desired to hold- out; no encouragement te them to believe that if they did 
so use the tradé-mark, they- would nox be restrained. 
* 43. raat Diges ' es L R. 175 * [1889] 41 Ch. Div. 278 
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I now turn to some cases in which an injunction was sought to restrain 
the defendants from using trade-marks similar to the plaintiffs. These cases 
are more directly in point. The Lara a a ee PEE 24 A. L. J. 975 
was a suit for an injunction restraining the defendants from using the 
lotus trade-mark (Kamalchap) on their goods. That case can however 
be distinguished because the defendants were manufacturing cotton goods 
of the same sort as the plaintiffs’ cotton goods, and were thus directly 


- competing with the plaintiffs. 


The case most ly in point is zhe British American Tobacco Com- 
pany (India) Limited v. Sheik Ismail Ssib decided by the Madras High 
Court on November 23, 1910. In that case, the plaintiffs sued to restrain 
the defendants from passing off their goods as the goods of the plaintiffs 
by using on them the “scissors” mark which had become identified wita 
the goods manufactured and sold by the plaintiffs, namely, packets of 
cigarettes bearing the brand of “scissors”. The interesting point in that 
case is that the defendants were not selling cigarettes but were selling only 
biris (or ‘“‘beedies”) whereas the plaintiffs were selling only cigarettes and 
not biris. It was argued therefore tha: although the defendants sold their 
biris in packets bearing the scissors brand, nevertheless, the plaintiffs had 
no cause of action to restrain them fram doing so. It was conceded that 
cigarettes and biris are dissimilar in appearance and in many other respects. 
No one asking for a cigarette could be put off with a biri and vice versa. 
Nevertheless it was held that the plaintiff had a right to restrain the 
defendant from selling his biris in packets bearing the “scissors” brand. 
The learned Judge found it difficult to say whether the use of the “scissors” 
kebel on the defendant’s biris would attract custom from the “scissors” 
cigarettes to the “scissors” biris. But he pointed out that there was another 
aspect of the case. ` i 

But we have further to consider that the sale of the scissors brand of 
cigarettes depends a great deal upon the reputation of that brand, and is 
likely to decline if that reputation is in any way affected and it sems to 
me that the plaintiffs are justified in being apprehensive that if those beedies 
arc widely sold under the scissors brand and are in consequence believed to 
be the manufacture of the plaintiffs that might affect, the reputation of 
the brand and adversely influence their sales. 

This is precisely the argument advanced by the learned advocate for 
the appellant in this case. The defenaant is not directly competing with 
the plaintiff in the present case, because the defendant is only selling chew- 
ing tobacco which the plamtiff does not sell. But the plaintiff is 
apprehensive that if the public considered the plaintiff to be responsible 
for the chewing tobacco, on account of the elephant trade-mark, then 
plaintiff’s reputation might suffer if the chewing tobacco happens to be of 
inferior quality. ‘The case law has been fully di oy aean] it 
seems to me very directly in point. 

Another suit for injunction is the Warwick Tyre Company Limited 
v. New Motor and General Rubber Company Limited.” In that case the 
plaintiffs had for many years manufaccured and sold tyres for cycles and 
motor-cycles’-under the name of ‘Warwick’ and by the year 1905 that 
name was distinctive and meant to the trade and to the public tyres of 


their manufacture. In 1905 they transferred their business with the 
[1910] 1 Ch Div. 248 a“ 
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exclusive right to manufacture and sell Warwick tyres to the Dunlop 
Company for a term of years. The plaintiffs never manufactured or sold 
tyres for motor cars. The defendants manufactured and sold only tyres 
for motor cars, and began to sell them under the name of ‘Warwick Motor 
tyres. In that case it was held that the use of the name ‘Warwick’ in 
connection with the sale of the defendants’ motor tyres was calculated to 
lead the public to believe that the defendants’ motor tyres were tyres of 
the plaintiffs’ manufacture. Here we must note that the plaintiffs had 
never manufactured tyres for motor cars, but they were nevertheless held 
entitled to restrain the defendants from manufacturing and selling tyres 
for motor cars under the name of “Warwick motor tyres”. That case 
therefore also seems to be clearly in point. 

I would also refer to the case of Eastman Photographic Materials Co. 
v. Jobn Griffith’s Cycle Corporation The Eastman Company had for 
many years used the word “Kodak” in connection with their goods and 

ially for photographic cameras. The Company had made a speciality 
of cameras suitable to bicyélists, and of zppliances for fixing the same to 
bicycles and had largely advertised “Bicyzle Kodaks.” The defendant- 
company had obtained registration of the word “Kodak” as a trade-mark 
in Class 22, for bicycles and other vehicles included in that class; and their 
Company was registered as the “Kodak Cycle Company Limited”. ‘The 
plaintiff-Company sued to restrain the defendant from carrying on business 
under the name of Kodak Cycle Company Limited and from passing off 
their goods as the goods of the plaintiffs and from infringing the trade- 
mark of the plaintiff. - It was held that the word “Kodak” had become 
identified with the plaintiff-Company’s goods and the evidence showed a 


_ close connection between the bicycle and photographic trades. It was 


found that the defendants were trying to get the benefit of the reputation 
of the plaintiff-company and the trade-mark must be expunged as being 
calculated to deceive, and the defendan-s were restrained from trading 
under the name “Kodak Cycle Company”. At first sight there would seem 
to be no connection between a photographic camera and a bicycle, but never- 
theless, the court held that ae use of tae word “Kodak” in connection 
with bicycles was calculated to lead the public to suppose that the Cycle 
Company had some connection at least with the plaintiff-Company which 
sold “Kodaks”. ` g 
The case of Hargreave v. Freeman? seems at first sight to favour the 
defendant’s contention. In that case, the finding was that there was`no 
infringement of a registered trade-mark. The plaintiff had registered a 
trade-mark for all classes of tobacco, whether manufactured or unmanu- 
factured, but his registered device consisted of a shield with three crowns 
and the word “Mixture” underneath. Since registration the plaintiff had 
uséd this trade-mark solely on packages containmg cut tobacco. The 
defendant had used a trade-mark consisting of a shield with three crowns, 
without the word “Mixture” underneath, on cigar boxes. It was held 
that the whole trade-mark including the word “Mixture” was quite inappli- 
cable to cigars and it had not been copied by the defendant and although 
the plaintiff used of his registered trade-mark, namely, the shield with 
crowns without the word “Mixture” on cigars which he also sold, 
" [1898] 15 R. F. C. 105=43 Empire Digest 166 *[1891] 3 Ch D. 39 
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he had not registered that mark of three crowns only. The learned Judge 
observed that the plaintiff was really attempting to sue upon an unregistered 
trade-mark which he could not do “by reason of the Act of Parliament”. 
That case was not an action for passing off nor is there any question of this 
suit being barred by an Act of Parliament and I agree with the remark of- 
Mr. Justice Wallis, in the British American Tobacco Company casa, that 
the ruling is distinguishable. - 

It appears to me from a review of these authorities that the right 
acquired by the plaintiff in respect of his elephant trade-mark should not 
be confined strictly to cigarettes and to Vitginia Bird’s Eye smoking 
tobacco, or even to cigarettes and all kinds o smoking tobacco only, but 
should be held to extend to all preparations of tobacco. _It is true that 


-the plaintiff-company is not at present selling cigars or biris; but I think 


that if another tobacco company started selling cigars.or biris under a trade- 
mark similar to the elephant trade-mark, the plaintiff-company would have 
a right to restrain the other company from using their trade-mark in con- 
nection with the sale of such goods. ‘The same argument seems applicable 
to the case of chewing tobacco. Some point has been made by the trial 
court of the popular Indian belief that chewing tobacco is manufactured 
and used only in India and not in other countries. This belief is of course 
erroneous. I have no hesitation in accepting Mr. Gracie’s testimony that 
chewing tobacco is largely used in England and the U. S. A. and that the 
Imperial Tobacco Co. have for many years been importing chewing tobacco 
into India. But if the belief were material, then I think it would have to 
be taken into account even if it were erroneous. The question we have to 
decide is, in one view, a psychological question. ‘The plaintiff-company 
sells cigarettes and smoking tobacco in tins bearing the picture of an 
elephant. The public therefore associate the Elephant brand with the 
plaintiff’s goods. If a customer sces 2 tin of chewing tobacco also bearing 
the picture of an elephant, would he, by the association of ideas, be likely 
to suppose that the chewing tobacco was also manufactured or selected or 
sold by the plaintiff? ` We may assume that the ordinary Indian customer 
would be-under the erroneous belief that chewing tobacco is only manu- 
factured in India. But this seems to be quite beside the pomt. It would 
be open to the plaintiff to start a factory for chewing tobacco in India. 
Many factories tor the manufacture of ci es have already been started 
in India and there is no reason why the hinaf firm should not manufac- 
ture chewing tobacco in India whether from imported tobacco or from 
tobacco grown in India. So even if the customer wrongly believed that 
chewing tobacco was only made in India he might reasonably believe that 
a tin of chewing tobacco bearing the elephant trade-mark was manufac- 
tured or sold by the plaintiff-company. In my view, the plaintiff’s right 
to use his trade-mark extends to all preparations of tobacco and the court 
below was wrong in confining the right to cigarettes and Virginia Bird’s 
Eye smoking tobacco only. 

e next question is whether the defendant’s trade-mark is a colour- 
able imitation of the plaintiff’s. The court below has given a detailed 
description of the two trade-marks and has pointed out certain differenges. 
It is noted, for instance, that in the plaintiff’s trade-mark, the elephant 
is either black or red and that its trunk is curled inwards whereas in the 
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defendant’s trade-mark, the elephant is sie and its trunk is projecting 
forwards. In my opinion, these minor differences are not of any great 
importance. It is clear that the plaintiff does not attach much importance 
to the colour of his elephant, which is sometimes black and sometimes red, 
and I do not think that the ordinary purchaser would attach much import- 
ance tg the position of the elephant’s trunk. The paint is that in each case, 
the main symbol is an elephant and I chink the colour and position S 
shape of the elephant are questions of minor importance. To m 

persons who are accustomed to associare the elephant ie k i = 
plaintiff’s would be likely to assume, on seeing the elephant mark on 
the defendant’s gogds, that they were the goods of the plaintiff. They 
would not attach much importance to the differences of colour etc. even if 
they happened to notice the differences. It is true that the letter press is 
also different, but this again does not seem to be cf much importance, 
especially in a country like India, where the great majority of persons of 
the class who use chewing tobacco are likely to be illiterate. In the 
““Kamalchap” case, the difference in the letter press accompanying the lotus 
brand was considered to be unimportant. 

Looking at the case as a whole I think that the plaintiff has substan- 
tiated his right to restrain the defendant from selling his goods under the 
trade-mark of an elephant which is likely to be mistaken for the plaintiff’s 
trade-mark, 

As regards damages, only Rs.100 has been claimed as nominal damages. 
No damages have been proved, but the court below bas quoted authority 
for the view that if the plaintiff has proved that his right of trade-mark 
has been infringed, then nominal damages can be allowed, even though they 
are not proy I agree with the court below that nominal damages 
amounting to Rs.100 should be allowed. It seems to me unnecessary how- 
ever to grant the ancillary relief claim2d, of delivery to the plaintiff for 
destruction of all the tins and packets and labels bearing the device of the 
elephant which are in the possession of the defendant. I think the plaint- 
iff’s purpose will be sufficiently served if the defendant is prevented from 
using any colourable imitation of the plzintiff’s trade-mark in the future. 


I would fccordingly allow this appeal and set aside the decree of the 
court below and decree a permanent injunction in the terms prayed for, 
and a sum of Rs.100 as nominal damages. The plaintiff should also receive 
his costs in both courts. 


Tena Arman J.—I regret I am unable to agree with my learned 
brother. ‘There is no controversy abouz the law applicable to the case, nor 
is there much dispute as regards the facts. But the difficulty in such cases 
arises in the application of the law to given set of facts, and the difference 
of opinion between my learned brother and myself has been occasioned by 
that difficulty. 

Tt is well settled that, if the ube by the defendant upon his goods of . 
trade-mark belonging to the plaintiff is calculated to pass off or cause to 
be passed off the defendant’s goods zs the goods af the plaintiff, an injunc- 
tion may be granted to restrain such use. (Kerly on Trade Marks, p. 12). 

It is equally well settled that 

in cases of this description the probability of misleading not experts or 
persons who know the real facts, but ordinary or unwary customers, is the 
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mischief to be guarded against. 

Powell v. Birmingham Vinegar Brewery Co.°) The cardinal ques- 
tion for decision, therefore, in cases in which plaintiff seeks to restrain the 
defendant from using a mark or design on the ground that the mark ox 
design is a colourable imitation of the mark or design in which the plaintiff 
has acquired a right of property must always be: i 

Will the use oí the trade-mark by the defendant lead purchasers to 

mistake his goods for thosc of the plaintif? (Kerly, page 36). 

The answer to this question must primarily depend on the 
degree of similarity between the trade-mark of the plaintiff and the 
mark used by the defendant. It is obvious that in the determination of 
this question decided cases can never be a safe guide, and every case of 
alleged infringement of the plaintiff’s mark or design must be decided on 
its own facts and circumstances. The best test is to lay the plaintiff’s 


_mark and the defendant’s mark side by side and then to decide by com- 


paring the two whether the defendant’s mark is or is not a colourable or 
an approximate imitation of the plaintifft’s mark. 
No general rule can be laid down as to what is or is not a mere colourable 
variation. All which can be done is to ascertain in every case as it occurs 
whether there is such a resemblance as to deceive a purchaser using ordinary 


caution, 


(vide The Swadeshi Mills Co., Ltd., Bombay v. Juggi Lal Kamlapat Cotton 
Spinning and Weaving Co., Ltd., Cawnpore’). In the determination of 
this question many considerations must enter into the mind and it is impos- 
sible to enumerate those considerations. The points of similarity between 
the two marks and the essential points of difference between them must be 
given due weight and the conclusion must be arrived at on a consideration 
of the colour, shape, form and design of the two marks. 

If on a consideration of all the circumstances the conclusion arrived 
at is that the defendant’s mark is not a colourable imitation of the plaintiff’s 
mark, and is not calculated to deceive average customers, an injunction 
cannot be granted to the plaintiff to restrain he defendant from using the 
mark used by him. If, on the other hand, it is found that the get-up of 
the two marks is similar, the second important question “that arises for 
consideration in such cases is whether the gaods manufactured or sold by 
the defendant are similar to the plaintiff’s goods. 

The right of property in a particular trade-mark is confined to goods 
of similar description to which the mark has been attached, and the use 
of a trade-mark, identical with the mark in which-the plaintiff has acquired 
a right of property, on goods of a description other than that to which the 
mark of the plaintiff is attached does not constitute an infringement of 
the plaintiff’s right. ‘The reason is obvious. If the goods in which the 
plaintiff deals are different from the goods to which the defendant attaches 
the mark, the unwary purchaser is not likely to be misled into the beliet 
that the defendant’s goods are the goods of the plaintiff’s manufacture. 
The use of a trade-mark in connection with goods of a particular descrip- 
tion for an appreciable length of time leads to the association of that mark 
with those goods in the market, and thus the public is led into the belief 
that similar goods to which that mark is attached are goods of the person 


-9 [1896] IL Ch, Div. 54 at 68 124 A L. J. 975 
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whose mark they bear. But if the same-mark is attached to goods of a 
different description there is not the likeihood or the probability of the 
purchaser being deceived. The authorities on the point have been noted 
by the learned judge of the court below ir his judgment (vide pages 34 to 
36 of the printed record) and it is aay for me to notice those 
authorities. 

It follows that in cases of alleged eae of a trade-mark, if it is 
found that the goods manufactured or sald >y the defendant are of a descrip- 
tion other than the goods in which the plaintif deals, the plaintiff is not 
entitled to an injunction restraining the defendant from attaching to his 
goods trade-mark gmilar to the trade-mark in which the plaintiff has 
acquired a right of property. Even in England where there is a specific 
statute for registration of trade-marks and where, by the Trade Mark Rules, 
1920, goods have been classified into fifty Classes for the purpose of registra- 
tion of trade-marks, it has been consistenz=ly held that the registered pro- 
prietor’s right is limited, and the regiscrition restricts his right to the 
exclusive use of the trade-mark substantilly to the kinds of goods upon 
which he actually uses the mark, and that Fe is not entitled to restrain others 
from using the same mark in respect of otner goods. The law on the sub- 
ject is summed up in Kerly at pages 11B and 119 and is as follows:— 

A trade-mark may be registered fcr only certain of the goods comprised 
in a class and it will then, of course, >e protected as to those goods only. 
Many of the classes comprise a number of very different kinds of goods; 
for example, Class 6, ‘Machinery of all Finds, and parts of machinery, except 
agricultural and horticultural machirss included in Class 7, comprises 
both engine-boilers and sewing mach:n s. Registration in a class does not, 
however, confer on the registered proprietor any right to sue for infringe- 
ment of the mark in regard to goods =f kinds other than those for which 
he uses his mark. ‘Thus, where the owner of a mark comprising the word 
Neptune, who had used it only for iror sheets, although Class 5, for which 
it was registered, included also wire, Drought an action against a person 
who had registered and used a mark :omprising the same word for wire, 
ee a a and they ordered the 

lee Jas be rectified by restricting ths registration of the plaintiff’s mark 
to iron ts only. .Cotton, L. J. stated that, in his opinion, it was not 
the intention of the Act (of 1875) that_a man registering a trade-mark 
for an entire class, and using it only fcr one article in that class, should be 
able to claim for himself the exclnaixve right to use the mark for every 
article in the class, and with this opinn the other Lord Justices agreed. 

In the case before me it has been faund by the learned judge of the 
court below that the plaintiff-company has been using the trade-mark 
“Elephant” for sufficiently long time anc that it “has acquired a right of 
property in respect of trade-mark “Elepfant,” in respect of its cigarettcs 
and “Virginia Bird's Eye tobacco” and nc exception has been taken to this 
finding by the learned counsel for the detendant-respondent. In view of 
this finding of the court below and the cbhservations made above, the two 
questions that arise for consideration in shis appeal are:— 

(1) Is the mark used by the defendant on packets and tins of chewing 
tobacco sold by him a colourable imitsticn of the plaintiff's mark, and 

(2) is chewing tobacco an article o7 merchandise of similar descrip- 
tion as cigarettes or Virginia Bird’s Eye tobacco so as to mislead a purchaser 
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into the belief that the chewing tobacco is also the manufacture of the 
plaintiff-company? 

If the answer to either of these questions is in the negative the appeal 
must fail. 

I first proceed to deal with the second question formulated above. 

It is true that by the English Trade Mark Rules, 1920, ‘“tebacco, 
whether manufactured or unmanufactured” has been classified under on 
class, Class 45, but this classification is wholly irrelevant for the decision of 
the second question noted above. In the first place the rights of industrial 
property in India are governed by the laws of India and are in no way 
affected by the laws of England, vide A. J. Von Wulfing v. D. H. Jivendas 
and Co." In the second place the classification of by the Trade 
Mark Rules, 1920, can by no means be an infallible guide for the determina- 
tion of the question whether or not a pa ul article is similar to or of 
the same description as another, though both may have been classified by 
the Rules of 1920 in the same class. That this is so is put beyond doubt 
by a reference to the classification of goods by the rules, e.g., in Class 2 
we find “chemical substances used for agricultural, horticultural, veterinary 
and sanitary purposes”. To my mind it is impossible to argue that chemical 
substances aga for agriculture are articles of the same description as 
chemicals used for veterinary and sanitary purposes, or that a person who 
registers a trade-mark in England for some chemical substance used for 
agricultural purposes has the right ta prevent the use of the same mark 
in connection with chemical substances used for horticultural, veterinary 
and sanitary purposes. The chemical substance used for one purpose 
specified in Class 2 must necessarily be different from the chemical substance 
used for other purposes specified in that class. A perusal of the various 
classes specified in the Third Schedule of the Trade Mark Rules leads to the 
same conclusion. It follows that the mere fact that the plaintiff-company 
has secured registration with respect to goods in Class 45 is-no warrant 
for holding that it is entitled to restrain the defendant from using its 
mark to chewing tobacco unless it is found as a fact that chewing tobacco 
is an article of so similar a description that the goods bearing the defend- 


-ant’s Scie be taken for the manufacture of the plaintiff. 


ent chewing tobacco is an:atticle of a description totally 
ie. Sa fe e cigarettes and the smoking tobacco manufactured by the 
plaintiff-company. Cigarettes and tobacco manufactured by the 
plaintiff are articles that are consumed by smoking whereas chewing tobacco 
is used mostly for chewing with betels. Mohammad Yakub, plaintiff’s 
witness, admitted that 
chewing tobacco manufactured in India and smoking tobacco manufactured 
by foreign companies materially ape one e one 
cannot be a for the other. ` 
He however added that if the SE mark is found on the label 
of the packets or tins of chewing tobzcco th ple would conclude that 
the goods are the manufacture of the Been capa as “they cannot 
know what is contained inside”. J am not prepared to attach any weight 
to this portion of the statement of Moaammad Yakub, as no one who goes 
to buy cigarettes or smoking tobacco purchases a tin of the same without 
O BL L R. 50 Bom. 402 s 
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making sure of the fact that the contents pf the tin are or art ‘not cigarettes 
or smoking tobacco. Similarly Mr. Grace, another witness for the plaint- 
iff, stated that smoking tobacco mranufectured by the TAN Sal 
differs from the chewing tobacco manufactured by the defendant in quality 
and appearance. It is evident from the evidence of these witnesses thar 
chewing tobacco and smoking tobacco are different stuffs and that there is 
great dissimilarity between the appearance and the use of the two. It may 
be that tobacco leaf is used both for preparing smoking and chewing 
tobacco but this does not necessarily lead to the conclusion that one article 
is of a similar description as the other. Steel is used for the manufacture 
of needles, pen-knife, surgeon’s knife, swords, revolvers, guns, rifles, railway 
engines, steam. boats, etc. Surely it canrot be said that a needle or a pen- 
knife is an article of a similar description as the other articles enumerated 
above. Again cotton is used for preparation of durries, long cloth, etc. 
but no one would characterize the two goods as goods of similar description. 
It follows that the mere fact that the same material has been used for 
manufacturing two different articles cannot be a warrant for holding that 
the articles so manufactured are articlee of similar description. Much 
depends on the method and process of -nanufacture, the nature of the 
article manufactured, the use for which it is prepared and the class of 
customers who buy the same. The a of R p chewing tobacco 
is essentially different from the proces a de preparation of 
tobacco leaf used in cigarettes and pipe. Chewing tobacco is an article 
different in nature from smoking tobacco. In India chewing tobacco is 
of four different kinds 

(1) surti, ae eet (3) gimam and (4) gol. Even the most 
overcareless pur can never mistake either of these species of chewing 
tobacco for tobacco leaf used for smok-ng. They are so dissimilar frora 
each other that no one can be misled to believe that one is the same stuf 
as the other. It has already been observed that smoking tobacco and 
chewing tobacco are used for totally different purposes. The class of 
customers who buy the two articles is also not the same. I think it is 
correct to say that chewing tobacco prepared in India is used by Indians 
alone, whereag the sale of cigarettes and Virginia Bird’s Eye tobacco is not 


‘confined only to Indians. “Further, chewing tobacco is used by millions 


of men in villages who use Indian tobzcco for smoking purposes and 
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majority of them do not use cigarettes or smoking tobacco prepared in `“ 


foreign countries. No Indian who parchases chewing tobacco in the 
market has the remotest idea that the tobacco is the manufacture of a 
foreign country.. It is no doubt a fact that chewing tobacco is also used 
by few people in England, but the chew-ng tobacco used in England is not 
consumed in India. The chewing tobacco sold in the Indian market and 
used by Indians is the produce of an incigenous trade and it is universally 
known that it is manufactured in India and by Indian firms alone. But it 
is contended that the plaintiff-company may take to the manufacture of 
chewing tobacco in India and in that cose there would be the- risk of 
chewing tobacco prepared by the defercant being mistaken for chewing 
tobacco manufactured by ihe plaintiff The answer te this contention 
is that cases of alleged infringement of =rade-marks have to be decided on 
existing and proved facts and not on h~pothetical suppositions of a prob- 
13 . 
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ee ae š `~ 
lematic nature. Ifthe plaintiff-company proceeds to manufacture chewing 
tobacco in India and affixes the Elephant labels to packets and tins of the 
same, the defendant may very well seek to restrain the plaintiff-company 


T. B. x Sons from rae on the ground that so Zar as chewing tobacco is concerned 
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the defendant has acquired a right of property in Elephant trade-mark. 
The fact remains that the plaintiff has not upto this day acquired a right of 


Naran 
—— _ property in Elephant trade-mark with respect to chewing tobacco. It has 
7 „g9 > béen stated above that_the test jn:such cases is whether the defendant by 
>J placing“the goods in the market is leading the ignorant, illiterate and 
unwary public into the belief that the goods are the goods of the plaintiff, 
ri and in my judgment chewing tobacco is so mately different Írom the 
-7 goods of the separ reas that there is not the remotest possibility 


‘of one béing confused with or mistaken for the other. 
. , Before proceeding to deal with the decisions to which reference has 
Been“made by the learnd counsel for the parties I may. note that it appears 


‘from the judgment of the court below (page 36) that .it was not argued 
“in that court on behalf of the plaintiff-company that cigarette is an article 
-of the: sanie class as chewing-tobacco and the'case of the plaintiff-company 


. . L» * pressed only as regards Virginia Bird’s-Eye tobacco. 


‘The -décision nearest in point is the case of Hargreave v. Freeman”. 


pa +The plaintiff in that case had registered as his trade-mark’ for the whole of 


t 


Class 45, 1.e., “tobacco whether manufactured or unmanufactured”, a device 
consisting of (inter alia) a shield: with three crowns, and the word 
“Mixture” underneath; since registratiqn the plaintiff used this trade-mark 
solely on packages containing cut tobacco; subsequently the plaintiff used 
the shield and crowns without the word “Mixture”, a trade term not 
‘appropriate tọ ci on boxes of cigare. The defendants, cigar manufac- 


. turers, labelled their boxes with a device consisting of a shield and three 


crowns. On an application for an injunction to restrain this infringe- 


_' ment it was held 


I% 


. _- , ‘that registration of a trade-mark for an entire class, followed by user on one 


description of goods only, did not give the exclusive right to the use of 
such trade-mark for all descriptions of goods in that class, and that under 
the circumstances the plaintiff was not entitled to an injugction. 
In that çase it was observed that f 
a man registering a trade-mark for the entire class, and yet only using it 
: for one article in that class, 
is not entitled to claim for himself the exclusive right to use it for every 
article in the class. There is nothing an the record to show with respect 
to what article of Class 45 the predecessor of the plaintiff-company had the 
“Elephant” trade-mark registered in England. It may very well be that 
the registration was confined only to cigarettes and smoking tobacco. 
Further the evidence adduced by the plaintiff-company falls short of 
proving that Elephant trade-mark has Eeen used by the plaintiff-company 
in connection with chewing tobacco, and, as such, the plaintiff-company 
is not entitled to the injunction“prayed for in the present suit. 
I do not for 2 moment underrate the importance of industrial and 
trade security and am alive to the imperative necessity of protecting a 
dealer, whose goods by the mark that bear have acquired a particular 
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reputation in the market, for. being. subjected “to invasion at the hands of Cx 

' an unscrupulous rival”. But it is of equal importance that a firm or [p4 
company that has acquired a right of property in a particular trade-mark 
with respect to particular goods should aot be allowed to restrain others T. B. x Sons 
. from using that mark on goods of a different description and thus jeopardize A 
freedem of trade and stifle the industry of the country. It is to be remem- Naur 
bered that in the absence of statutory law on the subject cases of alleged 
infringement of JER nies have to be decided in India according to cc J 
justice, equity and good conscience and I consider it unjust to restrain the Gá 
defendant from using his mark on goods which have not been manufac- 
tured so far by the a a Danae 

I find from the sale-deed a; at page 49 of the record that’ Thomas ` 
Bear and Sons Ltd., 2 company incorporated in England, assigned to ‘the 
Indian company certain trade-marks etc. in consideration of Rs. 16. lakhs... ; 
The English company was competent to Jo so in view of the provisions of `` 
Section 22 of the Trade Marks Act 1905,.but the right to assign the use of 
a trade-mark registered under the Act i confined by that section to the 
goods for which the trade-mark was reg‘stered.- The absence of evidence 
on the point as to with respect to what*darticular description of, goods in 
Class 45 the English company had the Elephant trade-mark register¢dtleads ` 
me to suspect that the registration was noz as regards chewing tobacto. ’ 

I have given my redsons for, holding that chewing tobacco cannot be 
confused with tobacco leaf used for smoking and there is no risk of decep-. 
tion. The right claimed As the plaintiff-company in the present suit to 
the eee use of the Elephant trade-mark must, then, be based either 
on the ent eadeneed: by the sale-ceed mentioned above, or on the 
fact ace emark has been used by the plaintiff-company on chewing 
tobacco for eh a length of time as to give it a right Pye peu Mert in that 
mark with respect to chewing tobacco. If the right chained by the 
plaintiff-company is on the basis of assignment in its favour the short answer . 
to the claim is that, as it is not proved in the present case that the registra- 
tion secured by Thomas Bear and Sons Ltd., was also with respect to 
chewing tobacco, the plaintiff-company cannot, by the assignment in its 
favour, become entitled to the use of the Elephant trade-mark with 
to chewing tobacco. If, on the other haad, the claim of the plaintiff-com- 
pany is based on user, the claim must equally. fail as there is no evidence of 
user of the mark with respect to chewing tobacco by the plaintiff-com-. 
pany. 

The case of Eno v. Dunn,” relied upon by the learned counsel for 
the plaintiff-appellant, is, in my judgment, clearly distinguishable. In that 
case Mr. Dunn applied to register the -vyords “Dunn’s Fruit Salt -Baking 
Powder” as a trade-mark for baking powder. Mr. Eno, who had for many 
years used the words “Fruit Salt” as his trade-mark for a powder used in 
producing an effervescing drink, opposed the application. The case gave 
rise to great conflict of judicial opinion and it was ultimately held by the 
majority of the House of Lords that 

upon the evidence the proposed words were as a matter of fact calculated to 

d eere the pable lee ake case therfore fell within coe 91. af the 

Patents, Designs, Trade Marks Act ~€83, and that the trade-mark ought ° 
u [1890] 15 App. Cas, 252 
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Cl not to be registered. oe, Fe 
— The decision turned on the determination of the uestion whether the 
_ use of the words “Fruit: Salt” which Mr. Dunn applied to register, were or 
T.B a ‘Sons ‘Were not Soe to deceive the public. The question to be decided 
v.” ` therefore’ was essentially a question of fact and the decision on a question 
‘Nau, . of fact in one soon case can never be a guide for the decisiog of a 
“similar question of fact in another case.» -It was obg Ped by Lord Watson 
Jee “in'that case that 
Abmed; J. there would ‘be 2 amad connection between the two kadai in the minds 
of many persons, who would naturally assume that the baking powder 
had .been manufactured with the sppellant’s fruit salt, and purchase it in 
that belief; so that a batch of badly made baking pdWder might seriously 
injure the credit of the effervescing powder. 

- In the case before me there is no such risk. Howsoever bad the stuff 
_ manufactured by the defendant may be no purchaser of the chewing tobacco 
can ever by any stretch of imagination conceive for a moment that, simply 
because the Elephant trade-mark’ is affixed to the packet or tin containing 
the chewing tobacco, the’ same has been prepared from the smoking tobacco 
_ manufactured by the plaintiff-company. As such there is no question of 
the Elephant E affixed by the defendant to the tobacco prepared 
by. him of. being calculated to deceive the public into the belief that the 

tobacco has been prepared from the do manufactured by the plaintiff.. 

It, must be remembered -that Elephant trade-mark (Hathi marka) is 
not a mark used solely by the plaintiff-company.on the goods manufactured 
or sold- by it. It appears an the other hand ee the Elephant trade-mark 
is used in connection with various such as, kerosene oil, buttons, 
combs, sackings, etc. and the learned judge of the court below was.right 
in observing that “no one can have a monopoly of the symbol of an 
Elephant”, E The symbol of Elephant on goods of merchandise-is so common 
that no customer in the Indian market is likely to particularly associate 
chewing tobacco with the goods manufactured by the plaintiff-com- 
pany. 

“It is to be noted that! the English decisions under the Trade Marks Act 

` are not a safe guide for the decision of cases in which ag injunction is 

_ prayed for on the ground af an alleged infringement of the laintiff’s right 

as to a particular trade-mark. That this is so is put ea doubt by the 

following observations of Lord Watson in Eno’s case: — 

í These prohibitory clauses cast upon the applicant the duty of satisfying 

the Comptroller, or the Court, that the trade-mark which he proposes to 

‘ register does not come within their scope. In an enquiry like the present, 

“he does not hold the same position which he would have occupied if he had 

been defending himself against an action for infringement. There, the 

onus of showing that his trade-mark was calculated to mislead rests, not 

on him, but upon the party allegirg infringement; here he is in petitorio, 

and must justify the registration of his trade-mark by showing affirmatively 

that it is not calculated to, deceive. It appears to me to be a necessary 
consequence that, in dubio, ‘his application ought to be disallowed. 


t on In the’ suit giving rise to the present appeal the burden of proving that 
hie *defendant’s.trade-mark was calculated to mislead the public was on the 
plaintiff-appellant and unless the plaintift-company satisfactorily discharged 
that burden it was not entitled to > the reliefs prayed for hy it. 
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Similarly the pene in r¢ Gitta Piriha and Indis Rubber i Gm 
+ of Toronto’s applications has no application to the present case. In that “15,7 
the Gutta Percha Company applied to register two trade -marks i in Class = __ 
8 (“articles of clothing, such as. . boots and shoes.. ”) the one T. SONS 
or “boots and: shoes made wholly or parıly of India Rubber”; andthe +) °¥ 
other for “India rubber footwear included in this sage eu including Neen 
ptn or leggin and not including aar- goods of a like to gaiters ` — 
or leggings”. The distinctive part a Í mark was a Maltese cross. The , Jab. 
Gutta Percha Company carried on busine s in Canada as manufacturers-of me 
all kinds of ao goods, and the trad2—narks were registered in Canada 
for all their rubbe ds. The applicaticn was oppased by Leyland Com- 
pany who had on i enn 1899, in Class 40, a mark consisting of a 
Maltese cross resembling the applicant’s proposed mark, for, 
goods manufactured from India rutber and gutta-percha not included in 
other classes but not including dress shies or gusset webs and not megg 
any goods of a like kind to any excluced goods. 


| The Leyland Company did not as = matter of fact manufacture’ or 

| deal in boots or shoes. The applicant-company had done some business in. 
England in goloshes and rubber-soled tennis shoes and sand shoes but dec- 
lined to undertake not to sell other ruber goods though they wished to 
confine the trade-mark in England to bwots and shoes. In the words of 
Cozens-Hardy, M. R. the question raised in the case was _ 


a question of some importance as to tle construction and effect of Sections 
11 and 19 of the Trade Marks Act £05. 


It is unnecessary to observe that the decision of the case before me has 
nothing to do with the construction cf those sections. The appli- 
cation of the Gutta Percha Company wæ refused on-two grounds:— 

=` (1) that the proposed trade-marx -cf the applicant-company might 
lead to the belief that the boots and shoes made by it were the manufacture 
of Leyland Company, or it might lead tc the belief that the mark indicates 
thé quality of the rubber and that the Hots and shoes which are stamped 
with that mark are made with rubber for the quality of which the Leyland 
Company are responsible; and, 

(2) that*the applicant-company head their invoices with a statement ~ 
of all the various goods made of rubber sold in America and this was calcu- 
lated to deceive a public. 

The second ground assigned by Beckley, L. J. for holding that the 
marks sought to be registered by the Gutta Percha Campany were calculated 
to deceive has no application to the present case. There is no question of 
any heading being put on their invoices ky the sila pal ent which 
may lead to the belief that the chewing zobacco prepared by it is made by 
the plaintiff-company. I have already tailed the reasons hos holding that 
there is not the likelihood of an average purchaser of chewing tobacco 
harbouring the belief that the tobaccc is manufactyred by a company 
which puts in the Indian market cigaretes and smoking tobacco of a 
foreign manufacture. Similarly there is no question of anybody being _ 
misled into the belief that the ch tobacco made by the defendant is e» 
prepared with some stuff for Doas of which the ene 
is responsible. 
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Crem . Reliance was also placed on behalf of the plaintiff-appellant on the 
1934 case of re Turney and Son’s Trade Mark.'* That case again was a case 
_ = ‘under the Trade Marks Act. Turney and Sons applied to register, for 
T. B. « Sons rum, a trade-mark similar to a trade-mark that another person had reg 
paag tered for beer, and the application was refused on the ground that the 
' Naam ` trade-mark applied for would cause confusion and deceive the trade and 
‘ =— the public into believing that the appellant’s goods were goods emanatin 
Freee j from or in some way connected with the goods`of the person who ha 
> ° registered the mark for beer. It was held in that case that 
' ‘Whether beer and rum are or are not the same description of goods, 
still, even if they are not, there was such a probability of deception that 
the court ought not to say that the mark must be registered. 
It is to be observed that in cases under the Trade Marks Act the discretion 
is vested by the Act in the comptroller and courts to allow or to refuse 
: registration, and an invariable feature of the cases arising under the Act 
| ~~ is that, in order to avoid confusion, the English courts have been univer- 
A 2G sally cautious in allowing registration. Cases of alleged infringement of 
`.. 7 “trade-marks in India however have to be decided’ on a totally different 
basis. Unless’the plaintiff succeeds in conclusively proving that.the mark 
used by the defendant, is calculated to deceive the public, a specific relief 
by way of an injunction must be refused. 
Apart from this both rum and beer are alcoholic drinks and the 
>; similarity of mark put on both is easily calculated to lead a purchaser te 
p o believe that both are manufactured by one and the same firm. There is 
oS no such similarity between chewing tobacco and smoking tobacco. . 
` The decision in re The Austr Wine Importers, Litd2™ turned on 
the provisions of particular sections of the Patents, Designs and -Trade 
l Marks Act 1883. In that case one Mason successfully -opposed the, appli- 
ce % cation of the Australian Wine Importers Compdny forthe Tegistration: of 
~ * ya trade-mark consisting of an oblong label; "àċrossiwhich ran a-diagonal line 
' bearing the words “Golden Fleece.” Mason haf on the*register of trade- 
marks similar trade-marks for spirits:*..Mason' dealt in“ rum and “whisky. 
The Australian Wine Importers, Ltd. applied to have the trade-mark 
‘registered as a trade-mark in respect of wines. The application was tefused 
on the ground that there was a possibility of deception. In my judgment’ 
the dissimilarity between spirits and wines is not of such a degrée as-the 
dissimilarity between chewing and smoking tobacco. Spirits and wines 
are both intoxicating drinks, and usually, at any rate in India, are sold by 
one and the same shop-keeper. On the other hand more often than not 
2 shop-keeper who deals in ci and smoking tobacco (not Indian 
smoking tobacco) does not sell chewing tobacco. Cotton, L. J. observed 
~that the spirits and wines “are goods which are generally sold by the same 
persons and they are both alcoholic”. l - 
In the case of The Australian Wine Importers, Lid. the difference 
between cases of registration and actions to prevent the use of trade-marks 
was again emphasized and jt was obsefved that 
7 If there is possibility of that kind of deception the Comptroller ought 
..to say that the mark cannot came upon the register. It is not at 
` all the same question as though the spirit merchants were now bringing ap 
“43 English and Empire Digest 165 ™ 71889] 41 ESD. 279 
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action against the applicants to prevent their using the trade-mark. ‘That 
i is quite a different matter. Probably ne might not succeed; it might be 


said to him ‘you shall not have an injunction; the court will not interfere 


CIL 





1934 





by its extraordinary jurisdiction in your favour, because you are only + p a sons 


“As using the mark for spirits’; but does it follow that, because he could. not 
get an injunction, the other man is ertitled to put the trade-mark upon 
fhe register? In my opinion it does nat follow at all, and I have said so 
many times. In my opinion the Compt-cller ought to exercise his discretion 
in a wide and comprehensive way. 

vide pages 281 and 282 of the report). The observations quoted above 

y justify the contention that the cases under the English Trade Marks 
Act have no application to cases of infringements of trade-marks arising 
in India.’ 

The words, “the same description of zoods” find a place in the Trade 
‘Marks Act, and in cases of registration of trade-marks the English courts 


have to construe those words.. But in cates of the description giving rise 


defendant’s goods are goods “of the same cescription” as the plaintiff’s, but - 


é the present appeal the question for consideration is not whether tke 


whether the goods of the defendant and the plaintiff are of so similar a 
descriptiqn.as to be calculated to lead to deception .if ‘sold with’ identical 
trade-marks, > S or 

I now proceed to deal with cases in which injunction restraining the 


” 
Prayaa 
NARAIN 

Iqbal 

Abmad, J. 


prayed for and granted. In the case of Warwick Tyre Company, Lid. vy. .. 


eera on using a trade-mark simlar to plaintiffs mark was 


New Motor and General Rubber Company, Lidt the plaintiffs who 
manutfactured*and sold tyres for cycles and motor cycles under the name 
of “Warwick”. were held entitled to an injunction restraining the defen- 
dant-company from selling motor tyres under the name of “Warwick 
motor tyres” on the ground that the us of the word “Warwick” was 
calculated ‘to leadsthe public: to ‘believe tnat the defendant’s motor tyres 
were tyres of- the plajntiffs\namufacture. The case is clearly distinguish- 
ables There is practically ng~difference. between a motor cycle tyre and 
tyres for motor cars. Both aré nrade of the same material; the process of 
manufacture is the same, the ultimate shape of both is identical and both 
are used for same purpose, viz., to ensure acceleration and smooth 
running of vehicles. The only difference is that in the case of motor 
cycles thé vehicle consists of two or three wheels whereas in the case of 
motor cars the number of wheels is for. 

Further there was no evidence in thaz case that the word “Warwick” 
was used in connection with any other article af merchandise in the 
British market. On the other hand, in tae case before me, as has already 
been pointed out, there is evidence to show that the words “Hathi marke” 
are associated with numerous articles of merchandise in the Indian market. 

The case of Eastman Photographic Mcterials Co., Lid. v. Jobn Griffiths 
Cycle Corporation, Lid. and Kodak Cycle Company, Lid.’ has similarly no 
application to the facts of the case before me. In that case the plaintiff- 
company invented and had for some years used the word “Kodak” in 
‘onnection with their goods, especially Or cameras. The company had 

ialized in cameras suitable for bicycles and the appliances for fixing the 
same to bicycles and had advertised “Bicycle Kodaks”. The defendant- 
: “19111 1 Chim. 248 343 English and Empire Digest 166 
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company applied for and obtained registration of the word “Kodak” as a 
trade-mark for bicycles and other vehicles included in Class 22. The 
plaintiff-company then commenced an action to restrain the defendant 
from infringing the trade-marks of the plaintiff-company and it was ra 
that the word. “Kodak” had become identified with the plaintiffs’ gods 
and as the evidence showed a close’ connection between the bicyele and 


. photographic trades the plaintiffs were entitled to an injunction to restrain 


the defendants from trading under the name “K Cycle Company, 
Ltd.” and from selling their goods as Kodak. The-plaintiff-company in 
that case had largely advertised “Bicycle Kodaks”, and, therefore, the cycle 
to which the word “Kodak” was attached could easily be believed to be 
the manufacture of the plaintiff-company. It is unnecessary to emphasize 
that every case is an aimee for the proposition that it actually decides, 
and the decision of the question whether a particular article is likely to be 


. mistaken for the article manufactured by a particular company must 


necessarily depend on the similarity or dissimilarity between the two 
articles, and the facts and circumstances of each particular case. 

The last case on which reliance has been placed on behalf of the 
plaintiff-appellant is an unreported decision of the Madras High Court in 
the British American Tobacco Company (India) Ltd. v. Sheik Ismail Saib. 
In that case an injunction was granted restraining the defendants, from 
selling their beedies bearing the scissors brand imitated from the brand 
used by the plaintiffs on their scissors cigarettes. The learned judge who 


decided that case observed that cigarettes and beedies are in many respects 


closely allied and in some respects different and “as to their comparative 
use, it is clear that they are dealt with by the same people”. , It is unneces- 
sary for me to say whether or not I-am prepared to agree with that decisioa 
as in my judgment that decision is of no help in the present case. It is 
distinguishable on the ground that beedies and cigarettes are articles that 


are consumed by smoking whereas chewing tobacco is not so consumed. 


For the reasons given above my answer to the second question 
formulated above is in the negative. . 

I am also in agreement with the court below in holding that the trade- 
mark used by the defendant is not a colourable imitation $f the plaintifl’s 
mark. The only resemblance between the two marks is that both beac 
the symbol of an Elephant but, barring this resemblance, there is no other 
point of similarity between the two marks. The learned judge of the 
court below has noticed in detail the points of dissimilarity between the 
two marks.and it is unnecessary- for me to reiterate those points in my 
judgment. ae 

As a number of trade-marks attached to different articles of mer- 
chandise sold in the Indizn market bear the symbol of Elephant, that 
symbol, by itself, cannot lead a purchaser chewing tobacco to believe that 
the mark on the packet or the tin ot chewing tobacco is necessarily the 
mark of the plaintiff-company. If the trade mark of the plaintif- 
company is put side by side with the defendant’s trade-mark it is at once 


‘apparent that the two marks are diferent in practically every respect. 


e colour, the shape, the form, the character in which the words are 
written, the get-up of the label and the design of the two marks are palpably 
different. In considering the questian a ee the defendapt’s mark ‘is 


Ld 
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a colourable imitation of the plaintiff’s mark it is not permissible, in my Gm 


* judgment, to ignore the matters noted above and to take into account the.. 5, 
solitary fact’that both the marks have the picture of.an Elephant printed 
qq. them. ° ko] dH T. 5. x Sons 

It is true that in “passing off” actions and in actions for infri QUE: avag 
of trade-marks all that is necessary for rhe plaintiff to prove is that the’ Naram 
mark uséd by the defendant is likely to deceive purchasers of the class who 
buy the goods bearing the plaintiff’s mark and it is not necessary to prove `, Ja0a ` 
actual deception. But it cannot be disputed that the best possible proof | = 
of the fact, that the defendant’s mark is sıch an imitation of the plaintifl’s 
mark-as is calculated to lead to deception, is evidence of the fact that some 
purchasers of the defendant’s goods purchased the same in the belief that . 
it was manufactured by the plaintiff. It appears from the evidence of 
Prayag Narain defendant that he has been manufacturing and selling chew- 
ing tobacco since 1926. ‘Thousands of >ersons must have purchased the 
chewing tobacco of the defendant in Czwnpore but not one witness has 
come forward on behalf of the plaintiff to testify to the fact that, by the - 
existence of the Elephant mark on the chewing tobacco sold by the 
defendant, hé was led to believe that the tobacco was the manufacture of 
the plaintiff-company. In considering zhe question whether or not’ the 
defendant’s mark is such an imitation of the plaintiff’s mark as is likely 
to déceiv&an unwary purchaser, I must give due weight to the fact thar 
no evidence of actual deception was adduced by the plaintiff, and this 
possibly was due to the fact that no one was actually deceived. : 

In my judgment the burden that hy on the plaintiff-appellant was _ 
not discharged and the learned judge Bi the court below was right in 
dismissing the suit. Accordingly I wouH affirm the decision of the court 
below and dismiss this appeal with costs. 

By tHe Court—As we have differed in opinion on two essential 
points in the case, the procedure laid down in Clause 27 of the Letters 
Patent must be followed. aa 

The points on -which we differ are = follows:— 

(1) Does the plaintiffs right in respect of his elephant trade-mark 
“apply only to*cigarettes and smoking tobacco or does it extend also to 
chewing tobacco? i 

(2) Is the defendant’s trade-mark a colourable imitation of the 
plaintiff’s trade-mark so that ordinary cr unwary customers are likely to 
mistake the defendant’s goods for the gcods of the plaintiff? ‘ 

We refer the case to the Hon’ble Chief Justice for appointing a third 
judge to hear the case on those points. ` i 

[Accordingly the case was heard Ey Niamatullah, J., who delivered 
the following judgment on Sep. 14, 19%.] 

NIAMATULLAH, J.—This is a reference under Clause 27 of the Letters Nemat- 
Patent of this High Court in an appeal rising from a suit brought by the slab, J. 
plaintiff-company, Thomas Bear & Sons, Ltd., the appellants, for an injunc- ` 
tion restraining the defendant-respondeat from using the symbol of an 
elephant on tins and packets of chewing tobacco sold by him. The 
plaintiffs also claimed damages amountħg to Rs. 100. 

The plaintiff-company are the manifacturers and sellers of cigarettes 
and tobacco knoygn as “Virginia Birds Eye”, smoked in pipes of the 
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European style. The packets and tins containing respectively the 
ci and the tobacco manufactured by the plaintiffs have the picture | 
oi an elephant on them. It is no longer in dispute that the plaintiff- 
company have acquired a right in the trade-mark of elephant for theig 
cigarettes and tobacco, having used the same for a considerably long tin 
The defendant has been manufacturing and selling chewing tobacco 


. since 1926. He sells in small packets tobacco. manufactured for use with 


chunam only.’ That sold by him in tins ıs meant for use as an addition to 
‘pan’, Both contain certain ingredients which impart fragrance to the 
weed. The ‘packets and tins in which the defendant sells his tobacco are 
quite unlike those in which the plaintiffs sell their grticles. The only 
common feature is that the defendant’s packets and tins also have the figure 
of an elephant on the label, though its colour and the posture are different 
in the two. The learned District Judge has noted in detail the difference 
between the two designs, and I shall reter to this aspect of the case later. 
The plaintiffs’ case is that the adoption.by: the defendant of the 


. elephant trade-mark for chewing tobacco;is ani invasion of the plaintiff’s 


right in the trade-mark of an elephant by which their goods are known in 
the market. The defendant’s reply is that the plaintiffs can claim exclu- 


.. sive right to the use of the elephant trade-mark only for cigarettes and the 


Virginia Bird’s Eye tobacco but cannct extend it to other articles and to 
chewing tobacco. 
The learned District Judge of Cawnpore accepted the defence and 


dismissed theplaintiffs’ suit. On appeal to this Court the two learned 
_|+ Judges who constituted the Bench hearing the case differed in their con- 


` that the plaintiffs’ trade-mark extends to 


clusions. King, J., who was in favour of decreeing the suit, was of opinion 

Bevine tobacco. Iqbal 
Ahmad, J. agreed with the Additional District Judge in holding that ir 
was restritted to Cigarettes and smoking tobacco and did not entitle the 


- plaintiffs to an injunction restraining others from using the elephant trade- 


mark for chewing tobacco. The learned Judges formulated two questions 
for reference to a third Judge. They are as follows:— 
` (1) Does the plaintiffs’ right in respect of his elephant trade-mark apply 
only to cigarettes and smoking tobacco or does it extend also to chewing ` 
tobacco? ; 
(2) Is the defendant’s trade-mark a colourable imitation of the 
plaintiffs trade-mark, so that ordinary or unwary customers are likely to 
mistake the defendant’s goods for the goods of the plaintiff? : 
It will be seen that the answer to the first question largely depends 
upon the answer to the second. I propose to consider the latter first. 
There is no statutory law in Inaia on the subject of trade-marks. 
Cases of this description have to be decided according to rules of justice, 
equity and good conscience. English iaw on the subject may be applied 
not because it is applicable as such in India, but because it embodies rules 


. Of justice, equity and good conscience. Conditions peculiar to this country 


may, however, necessitate acceptance of the English law with certain modi- 

fications. In England there is now the Trade-Marks Act of 1905, under 

which trade-marks are registered for specified classes of goods. Though 

the provisions of that enactment are based on decisions given before the 

Act was based, the decisions under the Act should be applied with caution, 
m T, "e 
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as they are not infrequently based on the terms of the statute rather than 
on the broad principles of justice, equity and good conscience, which 
influenced the decisions before the Act. For this reason I do not propose 
tq discuss cases arising from disputes as to registration of trade-marks. 

It cannot be denied that no one has the monopaly of using a particular 
mark or eymbol to advertise his goods, so that ‘no other person can use it 
for advertising his goods which have nothing in common with the forme?’s 
goods. At the same time, no trader has a right to use a trade-mark so 
nearly resembling that of another trader as to be calculated to mislead 
unconscious pur , and the use of such trade-mark may be restrained 
by injunction, altheugh no purchaser has actually been misled (R. Jobnston 
© Co. v. Archibald Orr Ewing & Co.™). It was held in the leading case 
of Reddaway v. Bentham Hemp Spinning Co?! that if the use by the 
defendant upon his goods of eel trade-mark belonging to the 
plaintiff is calculated to pass off, or cause to be passed off, the defendant’s 
goods as the goods of the: plaintiffs, an injunction may be granted to 
restrain such use, and this whether the use be deliberately fraudulent and 
intended by. the defendant to be deceptive or not. See also Thompson v. 
Montogomery™. At the same time, i exclusive right to use a trade-mark 
is ordinarily restricted to the class of goods to which it has been attached 
or applied, see Somerville v. Schembere™. 

The underlying principle of these cases obviously is that the defendant 
should be restrained from deliberately or inadvertently creating an impres- 
sion in the mind of customers that his goods are those manufactured by 
the plaintiff. Where there is a likelihaod cf such impression being created, 
the defendant is restrained not only from manufacturing precisely the 
Lame kind of goods as those manufactured by the plaintiff but also. goods 
having some affinity with the plaintiff’s goods. The cdse of -Eno v. 
Dunn! seems to be an extreme case illustrating the above rule. I am not 
inclined to treat that case as a clear authority for the question involved 
in the present cate, partly, because it arose under the Registration Act, 
and the question was whether Dunn shculd be allowed to register the 
name of his haking powder as “Dunn’s Fruit Salt Baking Powder”, to 
which Eno objected on the ground that the words ‘Fruit Salt” had become 
associated with his well-known medicine and was likely to lead the cus- 
tomers to believe that Dunn’s baking powder was manufactured by Eno. 
Another reason which detracts from the authority of that case is that 
there were sharp differences of opinion among eminent judges who had 
the occasion to consider it. The trial judge, Mr. Justice Kay, decided in 
favour of the. plaintiff Eno. His decision was reversed by the court of 
appeal, whose decision was reversed by the House of Lords by a majority 
of three to two. While a deal can be said in favour of the view 
taken by the minority, the decision of the majority is based on the consi- 
deration that the words “Fruit Salt” may lead the unwary customers to 
believe that Eno has extended his business for the manufacture of baking 
powder, the common ingredient of his medicine and baking powder being 
supposed to be the fruit salt. The decision is based on peculiar circums- 
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tances of that case and cannot be a useful guide in determining the question 
arising in this case, namely, whether the defendant’s chewing tobacco and 
the plaintiff’s smoking tobacco will become so far identified in the public 
mind from the use ae 2 cammon symbol as to lead the unwary to belieyy 
that both are manufactured by the plaintiffs. 

The case of Warwick Tyre Company Limited v. New Motor and 
General Rubber Company Limited* was one in which the plaintiffs, who 
are manufacturers and sellers of tyres for cycles and motor-cycles under 
the name of “Warwick” sued the defendants for injunction. The defen- 
dants were the manufacturers and sellers of tyres for motor cars, and 
began to sell them under the name of “Warwick Mator Tyres”. The 
plaintiffs’ suit was successful. 

Eastman Photographic Materials Co. v. Jobn Griffith’s Cycle Corpo- 
ration®® is another case in which, though the defendant manufactured a 
different article, he was restrained from using the name which had become 
associated with the plaintiff’s goods. The plaintiff manufactured cameras 
suitable for use by cyclists, vic could affix them to bicycles. They were 
called “Bicycle Kodaks”. The defendant, who manufactured bicycles 
called them “Kodaks”; he was restrained from using that word to advertise 
his bicycles. 

The defendant in the present case strongly relies on the case of 
Hargreave v. Freeman.” It seems to me that this case is of no assistance 


‘to us, as it turned upon the provisions of a particular enactment in force 


in England. After noting the facts of the case Chitty, J. observed:— 

Upon these facts it is argued for the defendants that although the 
plaintiffs have registered their trade-mark for the whole of Class 45, yet, 
by force of the terms of the trade-mark itself, it is confined to part only 
of the goods within the class, and, therefore, the registration must be 
restricted to such goods only. ~ 

The facts were that the plaintiffs registered their trade-mark for the 
whole of Class 45, i.e., tobacco, whether manufactured or unmanufactured, 
a device consisting of, inter alia, a shield with three crowns, and the word 
“Mixture” noted underneath. The defendants, ci manufacturers, 
belled their boxes with a device consisting of a shield and three crowns, 
omitting the word “Mixture”, which was, of course, not appropriate to 
their goods. It was held that the registration of a trade-mark for an 
entire class, followed by user on one description of goods only, did not 
give the exclusive right to the use of such trade-mark for all descriptions of 
goods in that class, and that under the circumstances the plaintiffs were 
not entitled tò an injunction. The ratio decidendi of that case appears 
from the following passage:— 

In fact the plaintiffs’ case appears to resolve itself into” this: they are 
or claim to be the proprietors of two trade-marks; one for cut tobacco or 
mixture, which they have registered, the other for cigars, which has not 
been registered, and registration of which has not been refused: they are 
really attempting to sue on the latter; which they cannot do by reason of 
the Act of Parliament. - 

The decision seems to be based on some provisions in the “Act of 
Parliament”: 

*11910] 1 Ch. Div. 248 [1898] 15 R, P. C 105=43 Empire Digest 166 
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” The plaintiffs rely on an unreported decision of the Madras High 
‘Court in the British American Tobacco Company (India) Limited v. Sheik 
Ismail Saib.*® In that case the plaintiffs, the manufacturers of cigarettes, 
d in packets bearing the mark of scissors, sued the defendants, who 
ufactured and sold ‘beedies’ in packets also marked with the figure of 
scissors, for injunction. In spite of cigarettes and “‘beedies” being some- 
what different, they were considered to be species of the same genus. 
Wallis, J. held, on a review of a numbér of English decisions and the cir- 
cumstances of the particular case, that the common mark of scissors was 
likely to lead the customers to believe that the plaintiff-company had taken 
to the manufacture of “beedies” also. The damage, which e plaintiffs 
sustained, did not lie in the fact that their customers would be attracted 
2 the defendants but in the fact that the inferiority of the defendants’ 
e adversely affect the reputation of the plaintiffs. In my 
opinion that case is of little assistance in arriving at a conclusion in the 
present case. Manufacturers of cigarestes well be considered to have 
extended their business to the manufacture of ‘beedies’, and the similarity 
of trade-mark is likely to create an impression on the minds of the cus- 
tomers that the manufacturers of both are the same. That consideration 
is a however, applicable in this case for reasons which will be presently 
stated. 

As regards the adverse effect on the plaintiffs’ reputation, I do not 
think there is any risk to the plaintiffs if the unwary customers believe 
that the defendant’s tobacco is manufactured by the plaintiffs. On the 
contrary, orthodox Hindu customers are more likely than not to be deterred 
from purchasing the defendant’s tobacco, if they.suspect the same to have 
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been prepared by the plaintiffs, who are well-known European manufac- ` 


turers of tobacco, as, in the preparation of chewing tobacco sold by the 
defendant other ingredients, including liquid substances, are used. It 
scems to me that in deciding to adopt the figure of an elephant as his 
trade-mark the defendant was not prampted by any desire to imitate the 
plaintiffs’ mark. For some reason or other the symbol of an elephant has 
become a great favourite in trade circles. It is employed by manufacturers 
of a number of articles having nothing in common. Dealers in ca 
oil, buttons, combs, sackings, papers etc. employ the figure of an ele 

to advertise their goods. It is promineutly shown on the labels ar ne 
or attached to the cases containing these goods. 

The rule deducible from the foregoing cases appears to be that the 
plaintiffs, whose goods have acquired a reputation in the market through 
a trade-mark or name with which their goods have become associated, have 
a right to restrain the defendant from using a trade-mark or name which 
is identical with or similar to that of the plaintiffs, and such right extends 
not only to the particular goods sold by the plaintiffs, but also to cognate 
classes of goods, provided the cumulative effect af the similarity of the 
mark, the commercial connection between the plaintiffs’ goods and those 
of the defendant and surrounding circumstances is such as to lead the 
unwary customers to mistake the defendant’s goods for those of the 
plaintiffs. The raw material with which the articles in question are pre- 
pared, any affinity in the process employed in manufacturing them, the 

j a Orany Original Cavil Jurisdiction © S., No, 559 of 1909 
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fact that the production of one can result from a slight extension of the 
business of the other, the habits and notions of the customers of the two, 
and the uses made of the article afford indicia of more or less cogency for 
determining whether the customers of the defendant’s goods are likely 

mistake them for those of the plaintiffs. Direct evidence establishing The 
fact that such impression was createc in the past in the minds of eertain 
persons is also of value. The inferenze to be drawn from all the circum- 
stances should not be speculative, buz probable... The difficulty of a case 
like this arises mainly from the fact that the Court has to record a finding 
not in respect of what has happened, but in respect of what is likely to 


happen. 


is to bé considered is that of “unwary customers”. 


It seems to me that 


the standard to be borne in mind is neither that of a person who is devoid 
of all sense of discrimination, nor of p2rsons who are very careful observers 
of things around them. It is that of an average man exercising ordinary 
caution. This seems to be the view taken in the Swadeshi Mills Co., Lid, 
Bombay v. Juggi Lal Kemlapat® in which it was observed that 


The defendant’s trade-mark is certainly not the same as that used by the 
appellants. But is it only colourably different? I think it is so different 
as to make it impossible to say that it is substantially the same. No general 
rule can be laid down as to what is or is not a mere colourable variation. 
All which can be done is to ascertain in every case as it occurs whether 
there is such a resemblance as to deceive a purchaser using ordinery 


caution. 


The question in each case is one of inference from facts. Two cases 
are seldom exactly parallel, and there=ore decided cases are of little value 
in determining the question whether the goods manufactured by the 
defendant are likely to be mistaken for those of the plaintiff. It will be 
found that the decision in each case was influenced by one or more of the 
circumstances to which I have referred. I would examine the circumstances 
of the present case and apply those criteria in answering the main question 


on which its decision hin 


The District Judge has given a comparative description of the labels 
on the packets and tins in which the plaintiffs and the defendant sell their 
articles. It ap that they differ in all details. The only thing which 
is common is the picture of an elephant. Even as regards this feature, it 
is pointed out that the position of the trunk and the colour are different. 
As against this, it is said that the defendant’s are likely to be known 
as “Elephant mark” tobacco, a description which may, in certain minds, 
confuse it with the plaintiffs’ goods, which have become associated with 
that mark, and may lead the public to think that the plaintiffs have taken 


to manufacturing chewing tobacco. The possibili 


of such a mistake 


should be weighed against contrary inftiences derivable from other circum- 


stances. . 


In considering whether the defendant’s tobacco is likely to be mistaken 
for the plaintiffs’ manufacture the important point to consider is the 
peculiar character of the chewing tobacco sold by the defendant. Mr. 
Gracie, one of the witnesses for the plaintiffs, tells us that chewing tobacco 
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Another important factor is that the class of persons, whose mentality — 


A.L. J.R f . _ HIGH COURT 107 
is used in England and America and is act peculiar to India, and that Gm 
‚chewing tobacco is imported in this countre by the Imperial Tobacco Com- 7. 
pany. This may be correct; but it should be borne in mind that the 
fendant’s tobacco sold in tins is used cn-y as an addition to ‘pan’ and i; T. B. a Sons 

propared with spices. Such tobacco is rot probably used and in that are 
manneg anywhere outside India. SimilarG, he defendant’s tobacco sold Nara 
in packets, is meant for use with ‘chunam’ and not with ‘pan’. This wte 
again is peculiar to this country. The tobzcco which is used by the plaint- Teh 
iffs in manufacturing cigarettes or the Virginia Bird’s Eye smoked in pipes ~ 
of the European style cannot be used in Fndia for chewing purposes, and 
whether the plaintiffs manufacture them in India or import aa 
Europe, the popular belief is that they are of foreign make, besides being 
totally unlike the tobacco which is chewec in this country. Some consu- 
mers of the defendant’s brand of chewing -obacco may be surprised if they 
are told that it is manufactured by the p-aintiffs, who have specialised in 
cigarettes and Virginia Bird’s Eye tobacco. Judging from the character of 
the two substances, it is not likely that the kind of tobacco which the 
defendant sells will be considered to be a by-product of the plaintiffs’ 
concern or that the plaintiffs have any special facility in manufacturing 
that brand so as to induce the belief that the plaintiffs have taken to 
manufacturing the kind of tobacco soid by the defendant. On the 
contrary, the uses made of them are calculited to create the opposite belief. 
I put it to the learned advocate for the paintiffs to mention any instance 
of the manufacturers of cigarettes being 230 the manufacturers of tobacco 
chewed as an addition to ‘pan’ or with ‘cEunam.’ He could not mention. 
any, and it can be confidently asserted th-t there is none. The combina- 
tion is so unusual as to counteract the fect that might be produced by 
the mark of an elephant which is the common feature of both. 

Of the defendant’s customers those who can read Urdu or Hindi 
cannot be deceived in respect of the tins containing the defendant’s tobacco 
intended for use with ‘pan’, as the name of the manufacturers, Rama and 
Company, is clearly noted in Urdu ¿nd Hindi. The packet ‘in which the 
other kind of tobacco is sold by the deferdant is described by the learned 
judge as ‘crude’*perhaps implying that ic 5 a mere paper wrapper and not 
regular card-board case like those containfig cigarettes. The packets have 
noted on them in Hindi that the content -hereof is Bisma tobacco. ‘The 
name of Rama and Company is also meationed. Persons who generally 
use this kind of tobacco are drawn from >etter class of villagers and men 
of the same position residing in towns. They are mostly Hindus, and 
probably for this reason the inscription cn the packets is only in Hindi. 
Biswan is a town in the Sitapur district ard is noted for its tobacco. The 
reference to Biswan is intended to be a recommendation for the stuff. 
Any one who can read Hindi can at once ind out the brand and the name 
of the manufacturer. l 

The defendant had been selling tobacco for three years before the suit 
was instituted. Hundreds, possibly thou=ands, of persons must have pur- 
chased the defendant’s tobacco during that time. The plaintiffs did not 
examine any of them to prove that he was misled into the belief that the 
defendant’s tobacco was manufactured by the plaintiffs. If instances of 
‘his kind had been gstablished by reliable- evidence, they would have gone 
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a long uy in proving the plaintiffs’ case. The absence of this class of 


evidence shows that no such instances have ever occurred. The learned e 
advocate for the plaintiffs explains that, as soon as the plaintiffs came to 
know of the invasion of their trade-mark by the defendant, they meee di 
the suit. Even if this was so, there was plenty of time for the plaintifi@to 
investigate and find out the names of persons who could give evidence in 
their favour. They examined some witnesses, but none on this point. 
They had competent legal advice, and it is not unreasonable to presume 
that their failure to produce this class of evidence was due to the fact that 
none existed. 

Taking all the circumstances into account and mgking allowance for 
the fact that the symbol of elephant is 2 common feature of the tins and 
packets of chewing tobacco sold by the defendant and those of cigarettes 
and Virginia Bird’s Eye tobacco sold by the plaintiff, I am led to the 
conclusion that, while it is not impossible for some ignorant and particu- 
larly indiscriminating persons to mistake the defendant’s goods for those 
of the plaintiffs, persons exercising ordinary caution are not likely to assume 
that the tobacco sold by the defendant was manufactured by the plaintiffs. 
Accordingly I answer the second question in the negative. n 

The answer to the first question should follow that to the second, and 
I answer the first question also in the negative. 

Lay before the Bench concerned. 


- 


JAGANNATH (Defendant) 
o versus . 

\ INDERPAL SINGH (Phintiff)* : . 
Pre-emption—W ajib-ul-erz—Construction of—Mobemmedan Law of pre-emption. 
Where in the wajib-ul-arz for the town of Pilibhit it was recorded that 
“there is a custom of pre-emption in accordance with the usage of 
the country and the Shastras,” beld, that the record was clear and definite 
enough to form proof of a custom of pre-emption and in the absence of 
evidence of any special custom different from or not go-extensive with 
the Mohammedan Law of pre-emption,.that law must be applied. Ram 
Prasad v. Abdul Karim, I. L. R. 9 AIL 513 and Jegdem Sabai v. Mababir 

Prasbad, 1. L. R. 28 AIL 60 relied on. 


Fiast Appear from an order of the Subordinate Judge of Pilibhit. 
N. Upadhbiya for the appellant. 


. B. Malik and B. Mukerji for the respondents. 


The following judgment was delivered by 
KENDALL, J.—This is an appeal against an order of the Subordinate 


Judge of Pilibhit allowing an appeal from a decree and order of the trial 


court remanding.the case for decision on the remaining issues. The order 
covers two suits for the pre-emption of different properties in the town of 
Pilibhit. The parties to the suit are Hindus. The .plaintiff-respondent 
claimed that there was a custom of pre-emption in the qasba of Pilibhit, 
and based his suit.on that custom. It was denied by the defendant-appel- 
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lant that any such custom existed. 'The-trial court found that thercustom Gm 
had been proved, but that it had fallen into disuw. The lower appellate ` I3; 
court while agreeing that the custom had been proved, disagreed with. the 
woan that it had fallen into disuse, anc therefore required the trial court’ Jsc4nnarx 
td proceed to come fo a finding on the remaining issues. sag ease 

Tt has been argued on behalf of tle appellant that the decisions of  Smen 
both the courts below that the custom of pre-emption had been proved: are aa 
wrong, inasmuch as the entry in the wajib-ul-arz, on which the decisions i 

are largely based, is so vague as to be unincelligible ar at any rate unenforċe- 
able. ‘The words used in the wajib-ul-ar= of 1868 for the kasba of Pilibhit 

are as follows:— e eee 
Rules as to the right of pre-emption. There is a custom of pre-emption 

in accordance with the usage of the country and the shastras. a 

(dastur shafa bamujib rewaj-i-muck wa shastra ke). It is argu 
that the words “bamujib rewaj-i-mnulk” in themselves are too vague’ to 
embody a custom, and further that am ambiguity is introduced by the 
addition of the words “wa shastra ke”, itasmuch as the right of pre-emp- 
tion is one that was originally unknown to the early Hindu law; so that 
the reference to shastras, whether the meaning af that term be Hindu 
law or as Mr. Upadhiya would have it, a much wider one, makes the entry 
entirely meaningless. It is perfectly true that in a number of cases a plain- 
tiff has failed to establish a right of pre-emption because the entry in the 
wajib-ul-arz on which he relied has bæn found to be not sufficiently 
definite or clear to establish his right. The specific cases to which I have 
been referred are as follows:—Jabangira 7. Amir Singh', in which a Bench 
of this Court held that the record in the wajib-ul-arz as to the custom of 
pre-emption is not the custom. It is a mere record of custom, and if its 
language is ambiguous, it may, when unsupported by other evidence, 
be insufficient either to prove the custem as a whole or any particular 
incident of that custom. ‘This was a case in which the custom of. pre- 
emption was admitted, so that there wasno issue as to whether the custom 
of pre-emption existed, though the inddents of that custom were dis- 
puted. It related to zamindary proper-y, and herein a distinction must 

_ be made between zamindari property ind. property in towns. 

It is admitted that the right of fre-emption is one that has been 
recognised by the Mohammadan law, and originally was limited to that law. 
Subsequently it was adopted by the Hindus, and became modified. in 
different places by local usage. Thus in different villages the custom’ of 
pre-emption began to vary and the incñents of ir differed from place to 
place. In towns, however, so far as m7 experience goes and as far as is’ 
shown by the cases to which my attertion has been directed, the right 
recognised by the Mohammadan law Ins not become modified’ by local 
custom, . 





In the case of Jahangira v. Amir Sngh the question that -was ‘raised 
related to the incidents of the custam, the plaintiff was concerned to 
prove that he came under a basa “ategory, and it was held that he 
had not been able to prove this because the wording of the wajib-ul-arz 
was ambiguous. In the case of Mubomnad Mabbub Ali Khan v. Raghu- E 


ee "12 A LS 19 


110 HIGH COURT ——_ [1935] 
Cw = bar:DayaP it was similarly held that it was necessary for the plaintiff to 
i94 prove a custom under which he had a right. It was not sufficient toe 
=— prove the existence of some custom of pre-emption, but the existence of a 
Jasana custom under which the plaintiff came into one of the categories of p oY. 
eau emptors. This again related to zamindary property, In the 
Sowart Saiyed Muhammad. Razi-ud-lin v. Raghuber Prasad?, to which 1 g have 
also been referred, the wajib-ul-arz. did not record a custom at all, and 
' T in the case of Rem Chand Khanna v. Goswami Rem Puri* there was no 
wajib-ul-arz in evidence. The last case of this kind to which I have been 
referred was that of Nagesher Prasad v. Ram Harakh Pande*® in which 
the property was zamindari property, and the ambigwity in the language 
of the wajib-ul-arz related to the incidents of the custom and not to the 
existence of the custom itself. 

- In the present case it is evident from the words that I have quoted 
above that the entry in the wajib-ul-arz does not give any incidents and 
does not describe any categories into which pre-emptors are to be divided. 
It merely records the fact that a-custom of pre-emption exists. It is, how- 
ever, argued that the words themselves create an ambiguity as to the 
nature of the custom. In the case of Zemir Husain v. Daulat Ram® it 
was held by a Bench of this Court that where the custom of pre-emption 
exists it must be presumed to be founded on, and co-extensive with, the 
Mchammadan law upon that subject, unless the contrary be shown; that 
the court may, as between Hindus, administer a modification of that law 
as to the circumstances under which the right may be claimed, if it is 
: shown that the custom in that respect does not go the whole length: of 

>the Mohammadan law of pre-emption (p. 113). 
oa It may, therefore, be safely laid down that in all cases in which the right 
` Of pre-emption is claimed, the courts in administering equity will, by 
.. analogy, follow the rules of thé Mohamrhadan law of pre-emption, even in 
` + cases where the right is not claimed under that law, but under local usage 
$ z or cpstom. ..The rules of customary pre-emption no doubt depend upon the 
ar A ` custom itself, but where such custom is silent upon any particular poiat, the 
oie. ‘t+, „rule of ‘the Mobammadan law of pre-emption upon at point must, by 
Er -~ analogy, be-taken to be the rule of decision. 
=, E y A ain the case of Ram Prasad vy. Abdul Karim’ it. was’ held dat in the 
a ‘absence of evidence of any special custom, ‘different from, or not 
z 5 ‘co-extensive with, the Mohammadan law of pre-emption, that law must he 
applied to the case. The words in’ the wajib- ulia of-a village gave a 
+, ight of pre-emption “according to the usage of the country”. » This is 
: of an’ expression very similar to that in: the present cages.with the éxception 
A ~ of the words “wa shastra ke”. In fact, this last decision is good authority: 
p ae for þolding; that a right of pre-emption in accordahce with the usage. of 
F a T he is clear‘ and definite- enough -to` form proof . of, a cystom. 
ressed - more 
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oy z se as to the general’ principle chive’ peen» it Pr 
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The only question, therefore, is whether the words “ua shastra ke” 
introduce such an element of ambiguity or confusion into the record that 
the whole of the entry must be discarded as being too vague to form the 

ition of a custom. Neither the trial court nor the lower appellate 

has really found any difficulty in interpreting the expression. It is 
of cottrse possible that the object of these three additional words was to 
show that the ordinary rule of Mohammadan law was to be modified by 
some local custom, Hindu or otherwise, sech as is frequently to be found 
in the wajib-ul-arzes of zamindari villages. If this were so, it might be 
argued that the words do not show in what way the modification is to be 
understood. The words “wa shastra ke’, however do not convey any 
reference to local custom, nor has any attempt been made either on 
behalf of the appellant or the respondent to explain what they may mean. 
The state of the law being as I have described above, it appears to me that 
unless the appellant could show that the ordinary rule of Mohammadan 
law is to be modified by these words, thaz rule must be held to apply in 
this case, and the custom of pre-emption, which it is clearly the intention 
of the wajib-ul-arz to record, must therefore be the custom as understood 
in Mohammadan law. 

It has also been argued on behalf of the appellant in support of the 
decision of the trial court that even if a custom originally existed, it has 
fallen into disuse. There was evidence, apart from the entry in the 
wajib-ul-arz, to prove not only that a custom had existed, but that it 
had continued to be in existence quite recently. That evidence consists 
of five judgments dated 1869, 1902, 1930 and two of 1931, in which the 
custom of pre-emption was claimed and either admitted or else contested 
and maintained by the Court. Two sale deeds were also filed, one of 
which however was returned and is no longer on the record. The 
remaining one is dated 1880 (Ex. 6), ard it cortains a recital that the 
vendee had a right of pre-emption. There were also witnesses on both 
sides to testify to the existence of the custom and to its non-existence. 
The latter, however, were only able to show that in a number of instances 
transfers had haken place in favour of strangers, withdut' a right of pre- 
emption being claimed. ‘There is, however, good authority for holding 
that this is not sufficient to disprove the existence of a custom or to prove 
that a custom which has-been proved has fallen into disuse. In the case 
of Bhawani Singh v. Makhan La? it was held that the assumption that 
there had been transfers to strangers could not necessarily negative the exis- 
tence of the custom. It might well be that those sales were not objection- 
able to the ‘co-sharers or that the purchasers had offered prices so high as 
to make it impossible for the co-sharers to outbid them. Similarly in the 
case of Chunni v. Bibi Rafiunnisha Begim’! it was held that where .a 
custom is proved-to-exist, that custom must be held to continue, and. the 
onus to prove: discontinuance of that custom lies upon the party denying 
its existence. It is quite clear to my mind that in the present case the 
evidence brought to prove that the custom had fallen into disuse is quite 
inadequate, ‘and that the decision of the lower appellate court is perfectly 
correct. The appli is, therefore, dismiss2d with costs.—Ap peal dismissed 
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JUMNA DAS AND ANOTHER (Plaintiffs) 


 VETSHS S 


MISRI LAL aNp oTHERS (Defendants)* | 


= Tenancy Act (II of 1926), Sec. 230—Snit for profits by one co-sMirer of 


occupancy bolding against snother—Jurisdiction of Civil Court—Wbetbher 
ousted. ; 

A suit for profits by one co-sharer of an occupancy holding against 
another co-sharer is a suit of a civil nature and the jurisdiction of the 
civil court to try the suit under Sec. 9, C. P. C., is not ousted by anything 
im’ Sec. 230, Tenancy Act of 1926 or the Fourth Schedule of that Act. 


REFERENCE under Sec. 267 (4), Agra Tenancy Act. 


N. P. Astbena for the applicants. 
The opposite parties were not represented. 


The Court delivered the following sudgment:— 


This is a reference under Sec. 267 of the Agra Tenancy Act by the 
Collector of Agra. It appears that a suit was instituted by one of several] 
co-sharers of ‘certain occupancy holdings for profits in the court of the 
Munsif, A who returned the plaint for presentation to the revenue 
court on ground that the suit is one which is within the exclusive 
jurisdiction of the revenue court. The learned Munsif made a reference to 
Sec. 99 of the Agra Tenancy Act, II of 1926, besides Sec. 230 of the same 
Act. The defendant is not represented in this Court and it is not clear 
whether it was-on his objection that the learned Munsif returned the plaint 
for presentation to the proper court. We do not find anything in Sec. 99 
which may be applicable to the circumstances of this case. Perhaps the 
learned Munsif thought that the suit was one by a co-sharer in an occu- 
pancy holding for compensation for wrongful dispossession by another 
co-sharer who is holding under the same landlord as the plaintiff. If the 


‘learned Munsif was influenced by this consideration, we think that he 


proceeded on a far-fetched ground. Where one of seyegak co-sharers in 
_an occupancy holding or other tenure ‘iszsolely in possession he cannot be 
considered to -be in wrongful posséssion; nor can the co-sharers suing -for 


"profits Be said to have been wrongfully dispossessed from the holding or 
. tenure. Possession of one co-sharer is possession ‘of all who should be 


“deemed tobe in constructive possession through. the co-sharer’ who is .in 


_. 2 agtual possession by cultivating the land or by, receipt of rents from sub- 


~ 


J 


+ 


- . tenants. 7 


“4 


a In our opinion Sec. 230 of the Agra Fenagcy: Act, of 1926, 18 


l 


“décisive on the point. That section declares that suits and applications ‘of 


‘the nature specified in the Fourth Schedule shall be heard’ and‘ determined 


_: by the revenue court, and no courts other than a -revenue court shall, 
_‘except by way of appeal or revision as provided -in this Act, take 


«cognizance of any such suit or application, or. of any suit or application 


` “based on a cause of actian in respect of which adequate relief could be 


‘obtained by means of any such suit or application.” We are thus thrown 
, - “Mis. Case 349.08 1934 Se 
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back on the Fourth Schedule which does not make any mention of a suit Cva 
by a co-sharer of an occupancy holrirg against another co-sharer for |), 
profits as one within the jurisdiction or the revenue court. It follows  —— 
t the jurisdiction of the Civil Court, if it otherwise has jurisdiction, is igi Das 
ousted by anything in-Sec. 230 or the Fourth Schedule of the Tenancy yo Lar 
Ae eAs to whether the Civil Court Aas jurisdiction there can be no 
doubt that under Sec. 9 of the Civil Procedure Code it has jurisdiction to Ni«met- 
try all suits of a civil nature. It cannct be denied that a claim for profits Allsop, J. 
by one co-sharer of an occupancy holding against another is a suit of a 
civil nature. This being so, the suit wes, in our opinion, rightly instituted 
in the court of the Munsf. 
It appears that the plaint was subsequently filed in a revenue court 
which expressed the opinion that the suit was not cognizable by it. 
Accordingly the Collector made the present reference under Sec. 267. 
We take it that the plaint is still in the revenue court which shall return 
it to the plaintiff for presentation to the civil court competent to try it. 
The reference is accordingly answered as above. 





Reference answered 


AHMAD ULLAH KHAN AND ANOTHER (Odjectors) alan 
VeTSH3 1934 
AHSAN ALI KHAN (Applicant)* 
Mobemmedan Law—W aqf—Decrease of income—W betler expenses to be ere 
proportionately. SULAIMAN, 
The general proposition (as statec Ey Amir Ali in his book on Moham- Cc Jj. 
medan Law) that in case of decrease uf income from the waqf property, Ganaa NATH, 
all the expenses fixed by the waqf should be proportionately reduced, is J. 
not applicable to a waqf deed in which the items of expenditure have 
been classified into groups with pnor-ties. - 
Cv REVISION from an order of Mavi MUHAMMAD ZIAUL Hasan, 
Additional District Judge of Cawnpore. 


Akhter Hussin Kban for the applicents. 
K. Masud ‘Hasan for the opposite perty. ' ee 


- ~ Gd t 


The judgment of the Court was delivered by oon 
SULAIMAN, C. J.——This is an appeal by certain objectors to an appli-, Sales, 
cation “originally filed under Sec. 7 of Act XIV. of 1920. The E C. J. 
pitas en x ead e gue T oak “ary 
a certain line of mutwallis and the applicant was the mutwalli of Fe 
trust property. Fle asked for numerous directions to be given to‘ bim 
by the courp.in. his administration of the trust property. His main point. 
was that the-ircome of the trust property had been reduced considerably 
and that there should be proportionate reduction under al! heads. He 
also wanted a declaration in favour of his sons that they were equally entitled 
to certain allowances. 
The application was opposed by c certain beneficiaries under the E 
of trust who denied the pedigree set up >y the applicant, denied the fact ~- 
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that the applicant was a trustee, denied that the income had’ been in any 
way reduced, denied that the applicant’s sons werc entitled to any allow- 
ances and also denied the jurisdiction of the District Judge to entertain the 
application on the ground, inter alia, that the trust was not a public 
at all. i , | P 
The-learned judge has disposed of the matter without allowing the 
parties to produce any evidence and without going into the points 
which were in controversy. He has not held that the applicant 
is entitled under the deed of trust to be the mutwalli, but inas- 


. much as he’ is in possession of the trust property he has assumed that he is 


a mutwalli. He has not gone into the question whether the pedigree. set 
up ‘by the applicant or that set up. by the objectors was correct, nor has he 
considered the question whether the income has in point of fact been at all- 
reduced. He has found in favour of the objectors that the waqf was not 


- a public trust but was a private trust, although part of the income, at any 


rate, was fixed for religious and charitable purposes. He has not considered 
whether on that ground the waqf should be considered as partly public 
and partly private. He has treated the application as if it were not made 
under Act XIV of 1920, but were a mere petition to him in his capacity 
ae the judge of the principal civil court of original jurisdiction, who has 
taken the place of the Qazi under the Mohammedan Law, for directions 
and has considered that he has jurisdiction to give such directions to a 
trustee. Perhaps this part of the view taken by him cannot be seriously 
challenged. 

Without trying the case and without giving any opportunity to the 
parties to substantiate their respective cases, the learned judge has merely 
expressed an opinion on a pure question of law in the following words:— 

In case of decrease of income, all the expenses provided for by the waqf 
shouldbe proportionately -reduced. 

In support of this view he has relied on a passage in Mr. Amir Ali’s: 
Mohammedan Law, p. 381, based on the authority of Ruddul Muhtar, 
Volume 3, p. 670, viz., that in case of decrease of income from the waaf 
property all. the expenses fixed by the. waqf should be itis a 
reduced. . This opinion has been expressed ‘without reference to the terms 
of the particular deed of trust in question. ; 

It seems to us that there has been a material irregularity in exercising 
jurisdiction in this case. The learned judge‘should not have expressed an 
opinion without allowing the parties to produce evidence. Even if it be 
assumed that the applicant as a de facto trustee’ had a’ locus standi to 
approach the District Judge the learned judge should not have expressed 
his opinion in a general way but should have based it on the terms of the 
particular deed. We do not think that the learned judge meant to lay 
down that all the items of expenditure and all allowances and maintenances 
mentioned in the deed stand on the same footing and they must all be 
reduced proportionately. Of course, where in the deed itself there is 
priority given to some items and they have to be met in the first instance 
and the others have to be met out of the balance in hand, it will be impos- 
sible to say that the items in all such groups stand on the same footing. 
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The karned judge has not examined the terms of the document and it seems 
prima facie that the general proposition of law as stated by him would not 
be applicable to the terms of this particalar document where the items of 
e eae have been. classified into groups with priorities. 

On the whole we are of opinion that the best course is to set aside the 
orde: of the District Judge and send the case back to him for disposal 
according to law. The order of the ccurt below cannot be treated as a 
decree and under no provision of the law can it be regarded as an appeal- 
able order. Accordingly no appeal lies to us. But as there has been a 
material irregularity in the exercise of jurisdiction and a case has certainly 
been decided, we bave jurisdiction to inzerfere on the revisional side. The 
applicants may have the costs of this revision from the respondent who will 
recoup himself out af the income of the trust property, treating the same 
as part of the legitimate expenses of mznagement. Order set aside 


CHANDU LAL (Plaintiff) _ 
Versus 
BHARAT SINGH ERE 
Crvil Procedure Code, Or. 34, R. 10 and Or. 2, R. 2—Final decree in suit for 
redem ption—Snbsequent suit for recotery of mesne profits—When not 
barred. 

Under Or. 34, R. 10, C. P. C., at the time of the preparation of a final 
decree in a suit for redemption a mo-tgagor is entitled to claim credit for 
the amount of mesne profits from tke date be deposited the amount fixed 
by the preliminary decree till the date of the final decree, and a subsequent 
suit for mesne profits covering this period is barred by Or. 2, Re 2, CoP, 

Where the defendant-mortgagee remains in possession of the property 
after the passing of the final decree in a suit for redemption, and the 
plaintiff-mortgagor brings a suit for recovery of mesne profits from the 
date of the final decree till the date possession was delivered by the mort- 
gagee, beld, that the suit is not barred by Or. 2, R. 2, C. P. C, and the 
plaintiff is entitled to the mesne proftrs claimed, because during that period 


the possêssion of the defendant was zhat of a trespasser and a. „fresh cause 


of action accrues to the plaintiff. 

Kashi v. Bajrang Presbad, J. L. R. 20 All. 36, Rem Din v. Bhup Singh, 
I. L. R. 30 All. 225, Satyabadi Bebcra v. Harabati, I. L. R. 5# Cal. 223 
and Ryskbmina Bai v. Venkatesh, I. L R. 31 Bom. 527 considered. 

SECOND APPEAL from a decree of Fasu RATAN LAL, First Subord- 
nate Judge of Saharanpur, confirming a decree of BABU NAND LAL SINGH, 
City Munaif. 

Shiva Prasad Sinha for the appellant. 

K. C. Mukerji for the respondent. 

The judgment of the Court was de ivered by 

BAJPAI, J.—This is.a second appe:l by the plaintiff whose suit was 

by the courts below on the groand that it was barred by Order 2, 
Rule 2, C. P. C. The facts may be briefly stated. It appears that the plain- 
tiff brought a previous suit for dee of a mortgage. A preliminary 
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Crm. decree in the suit was passed on February 14, 1927 and the date fixed for pay- 

1934 ment was August 14, 1927. The plaintiff deposited the entire amoung due e 
—— under the preliminary decree on August 8, 1927 and then applied for the pré- 
Cuinpu Lat paration of a final decree. The final decree itself was prepared on 
Buasar November 12, 1927, but possession was delivered by the mortgagee%on 
Swen February 17, 1929. The plaintiff then brought the present sut for 
~— recovery of mesne profits from August 8, 1927 to February 17, 1929. 
Baibas J. This suit,-as we stated before, was dismissed by the courts below on th 
ground that it was barred by Order 2, Rule 2, C. P. C. i 


The courts below have relied on three cases of this Court:— 


(1) Goswemi Gordhan Lal v. Bishamber Nath? (2) Ram Din v. 
Bhup Singh’, (3) Kashi v. Bajrang’. So far as the case reported in 25 
A. L. J. 409 is concerned, it is enough to say that that has been definitely 
overruled by the Full Bench case of Rup Narain Singh v. Nakched 
DEA . Abirt. It was pointed out therein that the object of Order 2, 
o Rule. 2 is the prevention of the splitting up of one cause of action and not 

to compel -the plaintiff to seek all the remedies which he can claim 

against the same defendants on account of. several causes of action 

in one and the same suit. It is therefore clear that if the plaintiff 

obtained a cause of action for the present suit after the final 

decree in the previous suit was passed, then there is nothing in 

Order 2, Rule 2, which disentitles him from bringing the present suit. We 

have got to decide this case on the Code of Civil Procedure, Act V of 

1908, before its amendment in 1929. Under Order 34, Rule 7, in a suit 

for redemption if the plaintiff succeeds, the court shall pass a decree 

ordering that an account be taken of what will be due to the defendant - 

for principal and interest on the mortgage and for his costs of the suit 

_(if any) awarded to him on the day specified in the decree which ordj- 

narily is six months from the date of the preliminary decree. ‘This 

D amount is fixed and the plaintiff is directed to pay the same. If the 

l plaintiff pays this amount on or before the date fixed, then the plaintiff 

applies under Order 34, Rule 8 for the preparation of g final decree. 

. The court, when preparing the final decree,shas got to readjust the amount 

finally under Order 34, Rule 10 and if‘any legitimate sums are due to 

either party, the court makes proper orders and directs the defendant to 

retransfer the mortgaged property to the plaintiff and, if necessary, 
orders the defendant to put the plaintiff in possession thereof. 

It would therefore appear that there is no provision for taking into 
consideration any mesne profits that might become due to the plaintiff 
by the failūre of the defendant-mortgagee to deliver possession. Indeed 
that question would be outside the scope of the enquiry in a suit for - 
redemption. Any amounts that may be payable to either of the parties 
before the passing of the final decree will, of course, be taken into consi- 
deration, but it cannot be in the contemplation of the court that the 
defendant-mortgagee will not deliver possession of the mortgaged pro- 

` perty to the plaintiff after the passing of the final decree. If therefore 
725 A L. J. 409 > OOO FLL R 30 AlL 225 l 
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the defendant remains in possession of the property even after a decree of 
«the court directing him to-deliver possession of the property to the plain- 
tiff, then the defendant is a trespasser and a fresh cause of action accrues 
te the plaintiff. i 
“It is contended by the learned counsel for the plaintiff that he is 
entitled to mesne profits from August 8, 1927, the date when he deposited 
the amount fixed by the preliminary decree and not from November 12, 
1927 when the final decree was passed. “We are of opinion that the relation- 
ship of a mortgagor and mortgagee subsisted till the passing of the final 
The suit continues up till the passing of the final decree and the 
contractual relationship between the parties passes from the domain of a 
contract into the region of a judgment only after the final decree has been 
passed, and the rights of the parties have to be adjusted finally up till that 
date and any amount due to either party ought to be included at the 
time of the passing of the final decree and the plaintiffs claim for mesne 
profits up to that date will be barred under Order 2, Rule 2. We are 
therefore of the opinion that the plainti# is entitled to mesne profits from 
November 12, 1927 and not from August 8, 1927. 

It now remains ‘to consider certain cases which have been cited before 
us. In Kashi v. Bajrang Prasad® Richards, J. held'that in a suit for redemp- 
tion there ought to be a complete and final settlement of all accounts 
between the mortgagee right up to the time of actual redemption or sale, 
as the case may be. A mortgagor therefore who has obtained a decree 
for redemption and paid in what was found by the decree to be due from 
him cannot subsequently sue for profits realised by the mortgagee in 
possession which might and ought to have been taken into account at the 
time of passing the decree. It appears that a decree for redemption was 
obtained on December 17, 1902, but the amount for redemption was increas- 


ed on appeal on February 3, 1903. The plaintiff then'paid what was due ` 


according ta the latter decree and “got possession same time in the earlier 
part of 1903. He brought a suit to recover certain mesne profits for the 
period beginning from August 1902 to March 1903. The claim embraced 
the amount due prior to the passing of the decree on February 3, 1903, 
and it is obvious that this should have been claimed in the earlier suit. 
This case therefore does not in any way help the defendant. In Rem Din 
v. Bhup Singh” the plaintiff brought a suit for redemption-on the allega- 
tion that the mortgage was satisfied in 1874. The suit was decreed on 
May 13, 1906 without payment. The plaintiff then brought a-suit for 
recovery of mesne profits from 1874. It does obt appear from the 
report up to what period exactly the claim was made, but it was held that the 
claim was barred by Order 2, Rule 2. It is clear that as in the earlier 
suit the mortgagor had alleged that the mortgage money had been paid 
by the usufruct in 1874, he should have claimed for surplus profits from 
1874 in the suit itself and his subsequent suit was clearly barred. Their 
Lordships said that the right to claim the surplus profits is synchronous 
with the right to claim possession of the mortgaged property, and to hold 
that the cause of action for claiming excess collections accrues when the 
mortgage debt has been satisfied is inconsistent with the principles on 
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which the law of redemption is based. In Satyabadi Bebara v. Harabati' 
the subsequent suit for mesne profits was for the period between the date 
of the tender and the date of the delivery of possession to the mortgagor. 


Cuanou Lat The date of the tender was not the date of deposit in pursuance of the 
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decree but the date when the mortgage money was tendered te” the 
mortgagee outside the court before an institution of the suit and it does not 
appear from the reports as to whether delivery of possession was made soon 
after the final decree or even before the final decree and that case, there- 
fore, does not help the defendant. In Rukbmina Bai v. Venkatesh? it 
appears that the subsequent suit for mesne profits was for the period from 
the date of the deposit to the date when the mortgagos recovered possession 
of the mortgaged property. The date of the deposit was the date men- 
tioned in Sec. 83 of the Transfer of Property Act, that is, prior to the 
institution of the suit for redemption. The earlier suit was decreed on 
May 27, 1903 and the plaintiffs obtained possession on July 15, 1903. 
The claim for mesne profits was from the date of the deposit under Sec. 
83 to July 15, 1903 when the plaintiffs got possession of the property. It 
might therefore be said that the subsequent suit included a short period 
of about two months after the passing of the decree. The attention of 
the learned Judges of the High Court does not seem to have been directed 
to this short period and they seem to have considered the right of: the 
plaintiff to obtain mesne profits after the date of the deposit under Sec. 83 
and in that connection they observed that the profits derived by the mort- 
gagee after a proper tender made or after the amount due has been 
deposited in court are profits for which he is to account to the mortgagor 
in virtue of a liability tacked on, so to say, by the statute to the mortgage 
contract, and as such a claim to them by the mortgagor is one arising from 
and connected with his right to redeem or recover possession of the 
property. With this observation we are in agreement. Moreover, the case 
was decided under the old Transfer of Property Act before the C. P. C. 
of 1908. 

Under the present Civil Procedure’Code the suit continues up till the 
preparation of the final decree and an analysis of the varius provisions to 
which reference has been made in an earlier part of our judgment shows 
that a fresh cause of action accrues to the plaintiff when the defendant, 
eyen after the direction contained in the final decree, refuses to deliver 
possession, and we are therefore of the opinion that the plaintiff is entitled 
to mesne profits from November 12, 1927 to February 17, 1929 because 
during that period the possession of the defendant was that of a trespasser. 
The courts below found that the mesne profits from August 8, 1927 to 
February 17, 1929 amount to Rs. 266-5-6. As we are holding that the 
plaintiff is not entitled to mesne profits from August 8, 1927 but from 
November 12, 1927, a deduction has got to ‘be made, and parties are agreed 
before us that after a proper deduction, the sum due to the plaintiff would 
be Rs. 220. No other point has been argucd before us. 

The result is that we allow this appeal, set aside the decrees of the courts 
below and decree the plaintiff’s suit for Rs. 220 with proportionate costs 
in all courts. Appeal allowed 
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BHAGWATI PRASAD. (Defendant) Crm. 
a versus 1934 
~ MUSRI LAL and BANKEY BEF ARI LAL (Plhintiffs)* mais 
Hindu Law—Widow—Alienation—Legal neccssity—Recital in deed—Value of. a i 
The recital of necessity in a deed of transfer executed by a Hindu widow  Nramar- 
is clear evidence that a representation was made to the purchaser that vuan, J. 
such necessity existed, and if the ciccamstances are such as to justify a Coriurm, J. 
reasonable belief that an enquiry world have confirmed its truth, then 
when proof of actual enquiry has becwme impossible, the recital, coupled 
with such circumstances, would be scfiicient evidence to support the S 
deed. 
Benga Chandra Dber Biswas v. Jagat Xishore, I. L. R. 44 Cal. 186 (P. C.) 
followed. 
First APPEAL from a decree of M. C-wals Karney Esq,, Subordinate 
Judge of Gorakhpur. 
K. Verma for the appellant. 
\Hernanden Prasad for the respondzrts. 


The judgment of the Court was del’vered by 


CoLLIsTER, J.—These two cross-app2als arise out of the same suit. Collister, J. 
One Sheo Prasad Lal was the original owrer of the property in suit. He 
died in 1868, leaving.2 widow, Mst. Hansrani, and three daughters, Mst. 
Karorpati, Mst. Indarpati and Mst. Ramkali. Mst. Indarpati died before 
her mother. The latter died in-1910, leaving her other two daughters 
surviving her. Mst. Ramkali died in 1911 without leaving any issue and 
Mst. Karorpati thus bécame entitled to the entire property which her father _ 
had left. She died in 1928, leaving two sons who are the plaintiffs in this 
suit. They challenge certain transfers which were made by their mother, 
Mst. Karorpati, and their maternal grand-mother, Mst. Hansrani. These 
alienations may be divided into three sets 

(1) On January 9, 1827 Mst. Hansrani executed a simple mortgage 
bond for Rs. 600 in favour of one Parwarish Lal, by which she hypo- 
thecated a one anna share in the village of Barhara Baraipar and, on Nov- 
ember 23, 1879, she executed a simple maney bond for Rs. 609 in favour 
of the same Parwarish Lal. In 1882 Parwarish Lal sued for recovery of 
the amount due under both the above-mentioned bonds and a compromise: 
decree was passed for sale of a 1 anna 2 pie share in the village of Barhara 
Baraipar. The said share wag sold in execution and it was purchased by the 
defendant’s father who is now. dead.: 

(2) Mst. Hansrani executed three mortgage bonds, one on July 29, 
1884 for Rs. 500, another on June 4, 18£5 for Rs. 250 And the third on 
February 12, 1886 for Rs. 406, all three being in favour of the defendant’s 
father. On July 29, 1890, the amount cue under these three bonds was 
Rs. 2,650 and on that date ‘Mst. Hansrzn. executed a sale-deed in respect 
of a 10 pie share in the same village in lieu of Rs. 2,250 out of the total 
amount of Rs. 2,650 which was due from her. 


"FP, A. 447 of 1930 (connected wth F. A. 455 of 1930) 


CNL 
1934 
BHAGWATI 
FRASAD 
t 


Mus LAL 





Collister, J. 


120 HIGH COURT [1935] 


(3) Mst. Hansrani on some date which does not appear from the 
record, had executed a deed of gift in favour of her two daughters, Mst., 
Karorpati and Mst. Ramkali, in respect of a 6 pie share each. On Sep- 
tember 9, 1890 Mst. Karorpati executed a simple mortgage bond for 
Rs. 600 in favour of the defendant in respect to her 6 pie share. In $893 
the defendant sued on foot of that mortgage and obtained a decreesand in 
execution thereof he purchased the said share. 

It is alleged on behalf of the plaintiffs that there was no legal necessity 
for any of the above-mentioned alienations. The defence is that all the 
transfers in question were executed by Mst. Hansrani and Mst. Karorpati 
respectively for legal necessity and are valid and binding upon the plaintiffs. 
The defendant also pleaded that the suit was barred under Sec. 11, C. P. C. 
in respect to the first set of alienations. The court below has accepted 
the plea of res judicata in respect to the first set of alienations. It has held 
that the second set of alienations were for legal necessity, but that there 
was no legal necessity for the alienation made by Mst. Karorpati. Mst. 
Karorpati instituted a suit (suit No. 115 of 1921) to avoid the auction 
sale in favour of the defendant’s father which had taken place on 
December 20, 1883 and that suit was ultimately dismissed by this Court on 
March 30, 1926. It is obvious that that judgment operates as res judicata 
in respect to the mortgage bond of January 9, 1877, the money bond of 
November 23, 1879 and the auction sale of December 20, 1883. The 
appeal of the plaintiffs is chiefly directed against the lower court’s finding 
in respect ta de mortgage bonds which were executed by Mst. Hansrani in 
1884, 1885 and 1886 and the sale-deed which she executed on July 29, 
1890. The first of these documents is dated July 29, 1884 and under it a 
sum of Rs. 500 was borrowed, ostensibly in order to pay off two prior bonds 
dated June 27, 1884 and June 28, 1884, as well as certain other debts 
which are said to have been contracted for the marriage of one of the 
daughters. This bond was executed by Mst. Hansrani’s brother on her 
behalf and it was attested by Harihar Prasad, who was related to Mst. 
Hansrani and was a son of Parwarish Lal. According to the recitals in 
the bond Mst. Hansrani had to pay the two prior bonds of which mention 
has already been made and also had to meet the expenses of the marriage 
of her daughter. ‘The second bond is dated June 4, 1885 and was for 
Rs. 250. It was executed on bebalf of Mst. Hansrani by the father of the 
plaintiffs and was attested by her son-in-law, Kishan Chand. According 
to the recitals in the dced the money was required because Mst. Hansrani 
had fallen into debt on account of her daughter’s marriage and because 
she had had to purchase bullocks and pay Government revenue. ‘The 
third bond was executed on February 12, 1886 and was for 400. It 
was executed on behalf of Mst. Hansrani by her son-in-law, Kishan Chand, 
and according to the recitals in the bond, the money was required in order 
to purchase more bullocks, to pay land revenue and to liquidate certain 
debts. Two witnesses have been examined on behalf of the defendant 
to prove legal necessity. One is a Kalwar named Jian and the other is 
Kishan Chand, son-in-law of Mst. Hansrani. Jian’s evidence as regards 
necessity appears to be based entirely on hearsay and such is also the case 
of Kishan Chand’s evidence in respect to the bond of 1884. ans Fess 
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the bond of 1885 and the bond of 1886, we have carefully scrutinised the Gm 
sevidence of Kishan Chand and we are o= opinion that little reliance can [557 
be placed upon it. The question remains whether, apart from the oral —_ 
ovidence, there is material on the reco-d which would justify the lower Bracwan 
coutt’s finding that the alienations in question were made for legal neces- me 
sity. There can be no doubt that the recitals in the various bonds as Mumi ‘Lu 
regards legal necessity have the appearance of having been carefully 
prepared as a safeguard in case of subsequent litigation; but on the other 
band, we have to bear in mind that every one who could have thrown any 
light on the matter—apart from Kishan Chand—is dead and that the 
defendant was therefore faced with consderable difficulty in his task of 
proving necessity. It was found by this Court in their judgment of 
March 30, 1926 (F. A. No. 367 of 1922) that Mst. Indarpati was married 
in 1877 and it is admitted by Jian, 2 witness for the defendant, that Mst. 
Karorpati was married seven or eight years later, ie, somewhere about 
1884. It is true that Jian has said that Ast. dared was married about 
forty years ago, which, if correct, would be somewhere about 1890; but 
we do not think that much importance can be attached to this old man’s 
calculation of time and it was clearly estzblished in the previous litigation 
that Mst. Indarpati was married in 1877. Thus i is a fact that at the 
time when the first of these three bonds was executed Mst. Hansrani had 
2 daughter to be married and that she wis actually married at about that 
time. It is therefore not unreasonable to suppose that Mst. Hansrani may 
have been in need of borrowing money for the expenses of that marriage; 
and as regards the other necessities which are recited in the deeds, the 
payment of revenue is an obligation whicn has to te met by the zamindar 
and the purchase of bullocks from time t time is also necessary. It is of 
course impossible for the defendant, after all these years, to give any satis- 
factory proof as regards the existence of necessity or to establish that he 
made any enquiry in respect thereof, but the circumstances in this case 
are such that we think it is reasonable to assume that if an enquiry had 
been made, the existence of the legal necessity, such as is recited in the 
bonds, would frobably have been disclosed to the person making the 
enquiry. In Banga Chendra Dhur Eisvas v. Jagat Kishore Aba 
bury’ their Lordships of the Privy Zouncil struck a note of warning 
as regards placing too much reliance on -ecitals in deeds. They observe: 
In general terms the facts recited vould establish the necessity alleged, 
but it is well established, that such recitals cannot by themselves be relied 
upon for the purpose of proving the assertions of fact which they contain. 
Indeed it is obvious that if such proof were permitted the rights of rever- 
sioners could always be defeated by the insertion of carefully prepared 
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But they go on to remark, that: 

In such a case as the present their Lerdships do not think that the recitals 
can be disregarded, nor, on the other hand, can any fixed and inflexible 
rule be laid down as to the proper weignt which they are entitled to receive. 
If the deeds were challenged at the time or near the date of their execution, 
so that independent evidence would >e available, the recitals would deserve 
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but slight consideration, and certainly should not be accepted as proof of 
the facts. But, as time goes by, and all the original parties to the trans-, 
action and all those who could have given evidence on the relevant points 
have grown old or passed away, a recital consistent with the probabiligy 
and circumstances of the case, assumes greater importance, and ot 
lightly be set aside; for it should be remembered that the actual ZE of 
the necessity which justified the deed is not essential to establish its 
validity. It is only necessary that a representation should have been made 
to the purchaser that such necessity emsted, and that he should have acted 
honestly and made proper enquiry to satisfy himself of its truth. The 
recital is clear evidence of the representation, and, if the circumstances are 
such as to justify a reasonable belief that an enquirygwould have confirmed 
its truth, then when proof of actual enquiry has become impossible, the 
recital, coupled with such circumstances, would be sufficient evidence 
to support the deed. To hold otherwise would result in deciding that 1 
title becomes weaker as ıt grows older, so that a transaction, perfectly 
honest arid legitimate when it took place, would ultimately be incapable 
of justification merely owing to the passage of time. 

Applying the principle enunciated by their Lordships in the above- 
mentioned case to the facts and circumstances of the case before us, we 
are of opinion that if an enquiry had been made at the time when the 
deeds in suit were executed legal necessity for the alienations would in all 
probability have been disclosed. 

This disposes of the plaintiffs’ appeal. The defendant’s appeal is in 
respect to the hypothecation bond for Rs. 600 which the plaintiffs’ mother 
executed on September 9, 1890 in favour of the defendant. The alleged 
consideration for that bond was as follows:— 

(1) Rs. 200, being Mst. Karorpati’s share of the balance of Rs. 400 
which had remained due from her mother to the defendant in 1890. 

(2) Rs. 400 for the purpose of paying a loan which had been 
contracted by her husband and for other expenses. 

It is obvious that there was no legal necessity to pay the loan which 
her husband had contracted, and there was no sort of charge in respect to 
the money which was still owifig from Mst. Hansrani. 

Moreover, the defendant’s plea of legal necessity must fail’ also on a 
totally different ground. Mst. Karorpati had no Hindu widow’s estate 
in the property which she sold, for it is conceded before us that Mst. 
Hansrani’s deed of gift in favour of her daughters was not a case of 
acceleration. It is obvious therefore that a transferee from Hindu widow 
has no right whatsoever to alienate the property so held, in such a way as to 
defeat the reversioners. No plea of legal necessity can arise in such a 
case, 

In the result, we dismiss both appeals with costs. . 

- Appeals dismissed 
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KANTA TEWARI AND ANorHER (Defendants) 
e VETSHS 
` SHEO NARAIN LAL and oHers (Plaintiffs)* 
License®-Whether licensee can maintain action in bis own name. 
, Where the plaintiffs were in possession of 2 piece of land which they 
were using as their court-yard and over which they had cattle troughs 
‘and a platform, and the defendants ual-wfully removed the cattle troughs 


and the platform and took, possession of the land by building upon it; held, 


that the plaintiffs had sufficient posse sory title to maintain the action 
against the defefidants. 
Northem v. Bowden, [1855] 11 Exchequer 70=156 E. R. 749 relied on. 
SECOND APPEAL from a decree of MATHURA Prasan Esq., Second 
Additional Subordinate Judge of Benares, reversing a decree of D. P. 
Menrotra EsQ., Munsif of Haveli. 


Gadadbar Prasad for the appellants. 
B. Malik for the respondents. 


The Court delivered the following judgment:— 


This is a defendants’ appeal arising ow. of a suit for possession of land, 
removal of certain constructions put upoa it by the defendants and for 
damages and injunction. The first court dismissed the plaintiffs’ claim; 
but on appeal the lower appellate court Las decreed it. Its findings are 
unfortunately not so categorical as they aight to have been, but there is 
no doubt that what the learned judge has -ound is that the land in dispute 
has been used by the plaintiffs as their cour--yard (sahan darwaza). They 
had possession over it by having cattle troaghs (churnies) and a platform 
(chabutra) at this spot; and that the deferclants had no. possession over the 
land at all. 

Learned advocate for the defendants--ppellants relied strongly on the 
case of Manbabal Rei v. Rem Ghulam Pacdey' and contends that the 
plaintiffs being mere licensees have no righ to maintain this action in their 
own name. In the case of Manbabal Raz v. Ram Ghulam Pandey, decided 
by a learned judge of this Court, it was assumed that the right of the plaint- 
iff was based entirely on a bare license anc that there had been no license 
coupled with the grant. It is possible that the license was for the purpose 
of building upon the land. The building may have been only of a tempo- 
rary character although license might met be tanramount to a grant. 
On that assumption it was held that the pla-ntiff as a bare licensee could not 
maintain an action for possession against another person who also claimed 
to be a licensee from the same licensor. Ir that case possession apparently 
had not been taken by the plaintiff and before he could build upon the 
land, the defendant had stolen a march ove- him by putting up a construc- 
tion. The case, therefore, is distinguishable. 

The authority for the proposition th=t a bare licensee cannot main- 
tain an action in his own name is Heap v. Fasrtley?. In that case a patentee 
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of machinery had granted to the plain-iff the full and exclusive license to 

use and to exercise the patented invention within a certain district and, 
covenanted not to grant any license tc any other person; nevertheless the - 
patentee afterwards sold two of the patented machines to the defendant 

firm who used them within that district. Upon an action brought by the 

plaintiff against the defendant, without joining the patentee, it wes held 

that the exclusive license was not intended to be a grant to the licensee of 

any right to use and that accordingly zhe plaintiff could not maintain the 

action. It was laid down that a license may be, and often is, coupled with 

a grant, and that grant conveys an interest in property, but license pureand 

simple, and by itself, never conveys an interest in property; it only enables: 

what he could not otherwise do excepr unlawfully and that therefore an 

exclusive licensee has no title whatever to use. The case of Fitzgerald v. 

Firbank®, where the grantee of an exclusive right of fishing and taking away 

the fish from a stream was entitled to maintain an action against a-wrong- 

doer, is also not in point, because it wes not a mere license to fish but also 

a right to carry away the fish caught which was a profit a prendre. 

. We, however, think that the case, Northam v. en*, is more in 
point. ‘There the plaintiff who was‘a licensee of the ọwner of the soil to 
search for the tin ore, had, in searchng for that mineral, made certain 
excavation in the soil and before he abandoned: the soil, the defendant carted 
away some of the soil so thrown out by the plaintiff. In an action brought 
by the plaintiff it was held that he hed a sufficient possessory title to the 
mass thrown out so as to enable him -o maintain an action against the 
defendant, 2 wrongdoer. There the plaintiff was merely searching for tin 
ore and would have examined the soil and might have taken any bits of ore 
that might be discovered and would Eave thrown away the soil. Never- 
theless it was held that inasmuch as the plaintiff by permission of the owner 
was at liberty to examine the soil for the purpose of separating the ore from 
it, he had possessory right to the entire mass as against 2 wrongdoer and 
could maintain an action for its conversion. 

In the present case, even if we assume that the constructions, not being 
of a permanent character, the license was not coupled With a grant, it 
must be conceded that the plaintiffs were in possession of this piece of land 
which they were using as their court-yard and over which they had cattle 
troughs and a platform. ‘The defendants had unlawfully removed the 
cattle troughs and the platform and taken possession of the land by build- 
ing upon it. We think that the plaintiffs had sufficient possessory title to 
maintain the action against the defendants. We accordingly dismiss the 
appeal with costs. ` 

Appeal dismissed 

* [1897] 2 Ch. D. 96 671855] 11 Exchequer 70=156 English Reports 749 
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ADVOCATE OF ALLAHABAD» fhe matter of* 
Contempt of Court—Power to punish for—Extends to cases where a general 
waspersion is made npon the Court. 

* The jurisdiction of the Court to punish for contempt of court is not 
confined to cases where the aspersion which is alleged to amount to con- 
tempt is a reflection upon a particcler judge or a particular bench in 
connection with the conduct of a particular case, but extends to cases 
where a general aspersion is made upcn the character and capacity of the 
court or a judge of the court indeperdently of any case. ` 

Where in fa article on ‘the Bar Council Election,’ which was pob- 
lished in a newspaper, an advocate remarked that “in this connection it 
is amusing to note that when a comparatively undeserving lawyer is 
raised to the Bench, which is fairly frequent occurrence in our judicial 
history”; beld, that the passage in question did mot contain a fair criti- 
cism or comment and was nothing moe or less than an insulting reference 
to the character and capacity of the ‘udges in an article in which any 
reference to the High Court was entirely out of place, and the reference 
amounted to contempt of court. 

In re Abdul Hasen Janber, I. L. R. +8 AIL 711 and R. V. Grey, [1900] 
2°Q. B. D. 36 relied on. 

Case law discussed. 


Mubsmmad Ismail (Government Advocate) for the Crown. 
Sir Tej Babadur Sapru, P. N. Sapra- T. N. Sapru, S. N. Verma and 
G. S. Pathak for the opposite parties. 


The Court delivered the following judgment:— 


On August 27, 1934, this Court directed notices to issue to Mr. 
Kapil Deo Malaviya, Advocate, Allahabad, Mr. C. Y. Chintamani, Chief 
Editor, Leader newspaper, Allahabad anc Mr. Krishna Ram, printer and 
publisher of the Leader*newspaper, Allanabad, to show cause why they 
should not be convicted and punished fo~ the offence of contempt of the 
High Court committed by the publication of a passage in an article written 
by Mr. Kapil Deo Malaviya and publishec in the Leader on June 10, 1934. 
The particular passage appeared in an articl> headed as “A scandalous situa- 
tion—The Bar Council Election”, of wHch Mr. Malaviya is the author. 
The passage referred to in the notices is as follows:— 

In this connection it is amusing to note that when a comparative 
undeserving lawyer is raised to the Bench, which is fairly frequent 
occurrence in our judicial history, it is generally claimed etc. 

It is not disputed that Mr. Kapil Deo Malaviya is the author of the 
article in which this passage appears nor is it denied that the article was 
published in the Leader newspaper on Jure 10, 1934. 

Learned counsel for Mr. Malaviya, Mc. Chintamani and Mr. Krishna 
Ram moved the Court to discharge the notices to his clients. In support 
of this motion he contended that:— 

(1) Inasmuch as the passage in ressect of which notices were issued 
is not a reflection upon the conduct of a particular judge or bench in con- 
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Crm nection with the trial of a particular case it does not amount to a contempt 
1934 - O£ court as that offence has been defined by the Courts, 
S (2) The article does not overstep the bounds of legitimate criticism 
ApvocaTy’ OF of the conduct of a judge or the court and does not therefore amount to 
ALLAHABAD 
hire conten pt of court. 
—_. ' (3) Even if the passage in respect of which notice has issued? i 
Eales eres J: technically amount to contempt of court in respect that it contains a 
reflection upon a judge or a number of judges of the High Court, the 
reflection is so mild and the article itself so innocuous that the Court 
should not exercise its summary powers for the purpose of punishing so 
minor 2 delinquen 

“We shall deal with the contentions of learned snes in order. 

In support of his contention that the Court has no jurisdiction to 
convict for contempt of court where the aspersion which is alleged to 
amount to contempt, is not a reflection upon a particular judge or a 
particular bench in connection with the conduct of a particular case, 
learned counsel relied strongly upon two cases; one, In the matter of 
Special reference from the Bahama Islands’; the other, Mcleod v. St. 
Aubin}, 

= We have considered the decisions in ties two cases and we are clearly 
of the opinion that they do not support the contention of learned counsel. 

In the Bahama Islands’ case it is obvious from a consideration of the 
report that the publication, which it was alleged amounted to a contempt, 
was in fact an attack upon the Chief Justice of the colony in his personal 
capacity. It appears that the Chief Justice had written an article in a 
newspaper upon a question which was engaging public attention. This 
article drew a reply from one Mr. Moseley. In the course of the argument 
. before the Judicial Committee, according to the report, Lord Watson, who 
"was one of the members of the Committee, remarked: “The substantial 
question is:—does the letter refer to him in his'offcial capacity.” The: 
Judicial Committee were of the opinion that the attack upon the Chief 
Justice was not upon him in his official capacity and they accordingly held 
that Mr. Moseley was not guilty of contempt of court. 

In Mcleod v. St. Anbin it was decided that contempt of court may be 
committed by publication of scandalous matter in respect of a court after 
the adjudication as well as during the pendency of a case before it. 

The Judicial Committee held, upon a consideration of the facts of 
the case, that there had been no contempt of-court, inasmuch as Mcleod, 
_ against whom contempt proceedings had been directed, had not published 
the article in which the alleged contempt appeared. Learned counsel for 
the opposite parties, however, relied upon certain observations by Lord 
Morris who delivered the opinion of the court and which are clearly 
obiter. Especially did he rely upon the following passage:— 

“Jt is a summary process and should be used only from a sense 
of duty and under the pressure of public necessity, for there can 

- be no land-marks pointing out the boundaries in all cases. Committals 

for contempt of. court by scandalising the court itself have become. 
obsolete in this country. 
1[1893] A. G 138 *(1899] A.C. 549 - m 
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The concluding observation of Lord Morris, on which counsel specially Ca 
. relied, i is obiter and is as clearly erroneovs. The decision in Mcleod’s case Ta; 
was in the year 1899. In the following y=sr in the case of R. V. Grey? pr- 9 
ecedings were taken against the person who had scandalised the court. Apvocars or 
Singe 1900 there have been a number o7 cases where proceedings against re 
persos who have scandalised the court have been instituted. 
We are of opinion, therefore, that: these cass upon which teed sacra J. 
counsel relied are no authority for the proposition that proceedings for Terkel: 
contempt do not lie where the aspersion on the court is not against a 
particular judge or bench and in conneccion with a particular case. ; , 
Learned counsel in support of his centention relied further upon the 
fact that there is no record of any case ir which proceedings for contempt 
were instituted in respect of a general reflection on the character and 
capacity of a court. We gre unable to say definitely whether the claim 
that there is no record of such cases is strictly accurate, but assuming that 
it is, we are of opinion that it does not in any way advance the case of 
the opposite parties. Cases of general attack upon the character and capa- 
city of the court in the very nature af things must be few and far 
between. Most offences of contempt af Curt have been, as is to be expect- 
ed, committed by parties who have corsidered themselves to haye been 
aggrieved by the conduct and decision of a particular court or bench in a 
particular case. Because a particular type pf contempt of court is unusual 
or unprecedented it does not follow that zhe court has no power to punish 
such a contempt if it is committed. It is true that the power to punish 
for contempt of court is a drastic power 2xercisable summarily and should 
not therefore be resorted to lightly, but to argue that, because a particular 
act has not been punished in the past as contempt where there is no proof 
that the act has ever been committed ar, =t any rate, formed the subject of 
proceedings, it may not be punishable as contempt when the act has been 
committed and brought to the notice oz the court, is clearly to confuse 
the principle with the application of the principle. Once it is conceded’ 
that to scandalise the court is a ¢onterapt then any publication which 
scandalises the cburt and lowers its prestiges clearly a contempt, even though 
there is no record that similar publications have been held by the courts in 
the past to constitute contempt. As w2 have already observed, general 
aspersions upon the character and the capacity oz the court must be 
comparatively rare and the absence af -ny report of such cases, in our 
view, affords no support for the contertion of learned counsel for the 
opposite parties. 
Learned counsel further contended that the remedy where a court- 
and not a particular judge has been de-amed should not be by way of 
proceedings for contempt of court but by criminal proceedings at the 
instance of the Government Advocate tnder the provisions of Sec. 194 
of the Criminal Procedure Code. We aze unable to agree with ‘this con- 
tention. The fact that proceedings may be directed against a n who 
has defamed the courts generally is no reson for holding that he may not 
be proceeded against for contempt of court. Criminal proceedings as 
ap contempt aoa lie against a person who committed . ° 
~ [1900] 2 Q B. 36 
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Civ contempt of court by indulging in illegitimate criticism of the conduct 
—— of a particular judge, and we see no reason in principle for holding thate 
where a court generally has been defamed proceedings for contempt of 
Apvocate or court do not also lie against the delinquent. We would further observe 
are in this connection that proceedings under Sec. 194 of the Criminal Pyoce- 
* ™ — dure Code are initiated by the representative of a Government wfth the 
Thow, J. previous sanction of the Governor-General in Council or the Local 
Government. It is for the Government to decide whether such 
proceedings be instituted or not. If the contention of learned counsel for 
the opposite parties is sound then the High Court would be powerless to 
protect itself in a case where the grossest allegations against the courts 
had been made, but where the Government refused, it might well be for 
purely political considerations, to sanction a prosecution. We are clearly 
of the opinion that the inherent power of the court to punish for con- 
tempt of court is a power which is essential in the interest of the adminis- 
tration of justice and that that power is not restricted in any degree by 
the provisions in the Criminal Procedure Code relating to proceedings which 
may be instituted with the sanction of the Government where the courts or 
His Majesty’s judges have been defamed. 

In our opinion the law upon this matter is not in doubt. It has been 
clearly enunciated in a number of decisions to many of which we were 
referred by learned counsel for the opposite parties and by the learned 
Government Advocate. We do not consider it necessary in this judg- 
ment to cite all these cases. We will refer however to one or two authoritits 
which, in our opinion, put the question as to the power of the court to 
punish for contempt where a general aspersion is made upon the court 
beyond all question. 

In R. V. Gray* it was held that the publication in a newspaper of an 
article containing scurrilous abuse of a judge, with reference to his conduct 
as a judge in a judicial proceeding which had terminated, is a contempt of 
court punishable by the court on summary process. In the course of his 
judgment in this case Lord Russel of Killowen, C. J. stated: 

Any act done or writing published calculated to bring a Court or a 
Judge of the Court into contempt, or to lower its authority, is a contempt 
of court. That is one class of contempt. Further, any act done or writing 
published calculated to obstruct or interfere with the due course of justice 
or the lawful process of the Courts is a contempt of Court. The former class 
belongs to the category which Lord Hardwicke, L. C. characterised as ‘scan- 
dalising « Court or s Judge’. That description of that class of contempt has 
to be taken subject to one and an important qualification. Judges and 
Courts are alike open to criticism, and if reasonable argument or expostu- 
lation is offered against any judicial act, no court could or would treat 
that as contempt of court. The law ought not to be astute in such 
cases to criticise adversely what under such circumstances and with such 
an object is published; but it is to be remembered that in this matter 
the liberty of the press is no greater and no less than the liberty of every 
subject of the Queen. . We have therefore to deal with it as-a case 
of contempt, and we have to deal with it brevi menu. This is not a 
new-fangled jurisdiction; it is a jurisdiction as old as the common lew 

[1900] 2 Q. B. D. 36 A 
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itself, of which it forms pert. It is a jurisdiction, the history, purpose Crn. 
and extent of which are admirably treated in the opinion of Wilmot, — 

` C. J., then Wilmot, J., in his Opinion: and Judgments. eas 

, it will be observed that in this judgment the statement of law BY Anoa or 

Lord Chancellor: Hardwicke and Wilmct, C. J. is approved. According Arrarasap 

to LÒN Chancellor Hardwicke one species of contempt is “scandalising the * * 

court”. According to Wilmot, C. J. libel upon a court is Thom, J. 

| a reflection upon the King and telling the people that the administration Harræs, J. 
of justice is in weak or corrupt hands. 

| In King v. Davies’ it was held thar tie King’s Bench Division of the 

High Court in England has power to punah by attachment contempts of 

‘inferior courts. In the course of the judgment which was delivered by 

Wills, J. the statement of the law by Wilmot, C. J. was approved. In the 

judgment at p. 40, the following exposition of the law appears: 


What then is the principle which is the root of and underlies the 
cases in which persons have been prnshed for attacks upon courts and 
interferences with the due execution =f their orders. It will be found 
to be, not for the purpose of proteczirg either the Court as a whole or 
the individual Judges of the court from a repetition of them, but of 
protecting the public, and especially those who either voluntarily or 
by compulsion are subject to its jursdiction, from the mischief they 
will incur if the authority of- the Trbunal be undermined or impaired. 
See the judgment prepared by Wilmot C. J. in Rex v. Almon, (1765) 
but not delivered because the case w:s allowed to drop: Wilmot’s 
Opinions, p. 256. The word ‘authority’ is used by him to express ‘deference 
and respect which is paid’ to the Judg-s of a court and their acts ‘from 
an opinion of their justice and integriy. . ... A considerable part of 
the undelivered judgment of Wilmat, =. J., to which we have referred, 
is devoted to showing that the real cfence is the wrong done to the 
public by weakening the authority ard influence of a Tribunal which 
exists for their good alone. He adds toat such conduct is pre-eminently 
the proper subject of a summary jurisdiction. Attacks upon the Judges, 
he says, ‘excite in the minds of a general dissatisfaction with 
all judicial determinations. . . ial Shenae men’s allegiance to the 
laws is so fyndamentally shaken, it is the most fatal and dangerous obstruc- 
tion of justice, and'in my opinion calle out for a more rapid and imme- 
diate redress than any other obstruction whatsoever: not for the sake of 
the judges. as private individuals, bu- because they are the channels 
by which King’s justice is conveyed -o the people. To be impartial and 
to be ‘universally thought so are both <bsolutely necessary for the giving 
justice that free, open, and unimparec current which it has for many 
ages found all over this kingdom’. Wth a few verbal alterations those 
eloquent words will apply with equa force to writings, the direct 
tendency of which is to prevent a fair and impartial trial, or at least one 
that can be so considered, from being had in courts of inferior jurisdiction 
which have not the power of protectinz themselves from such encroach- 
ments upon their independence. 

It.is clear from the quotation we hav= given from the judgments in 
R. V. Grey and R. V. Davies that the Courts in England have approved 
of the statement of the law by Wilmot, C. J. Learned counsel for the 
ypposite parties contended that Wilmot, C J.’s statement of law was not 
7 [1906] IK. D. 2 i 
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based upon authority, and in support of this argument he quoted from 
Professor Holdsworth’s History of England, Vol. IU, at p. 374. We have 
not the slightest doubt that when Wilmot, C..J. recorded his decision in the 


ApvocaTe OF case of Rex v. Almon, he was stating what was regarded by the courts at 


ALLAHABAD 


in re 


——— 


Thom, J. 


Harries, J. 


that time to be the law of contempt. Learned counsel did not ingicate 
what authority for the considered statement of the law by Wilmof, C. J. 
would have given that statement greater weight. The earliest judicial 
interpretation of the principles of the common law must always be open 
to the criticism that it is not based on authority. Subsequent acceptance 
is not of less importance than prior authority and Wilmot, C. J.’s enuncia- 
tion of the law of contempt has more than once begn approved- by high 
judicial authority. 

Learned counsel for the opposite parties in support of his argument 
quoted the observation of an eminent lawyer to the effect that the language 
in which Wilmot, C. J.’s opinion is couched is somewhat archaic, ‘This, in 
our view, does not detract from the authority of the principles enunciated. 
It is true that the language used by Wilmot, C. J. may be described as 
somewhat archaic. So may be the language of Magna Charta. 

We would refer finally to a Full Bench decision of this Court, namely, 
In re Abdul Hasan Jaubar’®, 

In this case the decision of the court was that 

any conduct that tends to bring the authority of a court into disrespect or 
which amounts to a false and scandalous attack upon the administration. of 
justice or an insult offered to the judge or the dignity of the court, even 
though it may be after the termination of a pending case, amounts to a con- 
tempt of court; that contempt is not confined to cases which directly inter- 
fere with the administration of justice in a pending case. That the High Court 
as a court ‘of record and as the protector of public justice throughout its 
jurisdiction has power to deal with all contempts directed against the 
administration of justice, whether those contempts are committed in 
face of the court or outside it, and independently of whether the parti- 
cular court is sitting or not sitting, and whether those contempts relate 
to proceedings directly concerning itself or whether they relate to proceed- 
ings concerning an inferior court, and in the latter ease whether those 
proceedings might or might not at some stage come before the High 
Court 


We are therefore clearly of the opinion that neither on general prin- 
ciple nor in a recorded decision is there any support for the contention of 
the learned counsel for the opposite parties that the court is not empowered 
to punish for contempt where the alleged contempt consists of a general 
defamation or aspersion of the court and not of a particular judge in regard 
to his conduct of a particular case. Learned counsel has been unable to 
cite one single relevant authority in support of his argument, nor has he 
been able to suggest any cogent reason for differentiating between the 
cases of a defamation of a particular judge or a particular bench and the 
defamation of the court generally. The distinction which he has attemptec 
to draw is, in our judgment, clearly illogical and unsound. ` 

Learned counsel for the opposite parties contended in the second place 
that the article in which the offending passage appears was not intended 
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to convey any aspersion upon the High Court or any of the judges of the Gm 
High Court and that, in fact, it,does not amount to a contempt of court. 15), ° 
We have already quoted authority for the proposition that no judge or — 


ceurt is immune from criticism. A reasouable argument or expostulation Apvocats or 
ALLAHABAD 


against an act of the court as contrary to hw or the public good is permis- 
sible Sader the law. The main question for consideration therefore is whether side 


the article in question contains an unwarranted defamation of the High T*om, J. 
Court likely to lower its prestige in the =yes of the public and to shake Teen 
‘their confidence in its capacity to administer justice. 

In the article which is headed “A :candalous situation—The Bar 
Council election” Mr. Kapil Deo Malaviya criticised the failure of the 
members of the Bar in the past to elect responsible and capable persons to 
represent them on the Bar Council. Why he should have made any refer- 
ence to the High Court in the course of his argument, it is somewhat 
difficult to understand. Upon the face af it it would appear that Mr. 
Malaviya, in the course of the article, has gone out of his way to make a 
deliberately offensive observation as to the constitution of the High Court. 
It was contended by learned counsel for Mr. Malaviya that reference to the 
High Court in the article was made for tle purpose of pointing the argu- 
ment of the writer as to the necessity of selecting more desirable persons 
from the Bar to the Bar Council. But the offending passage, in our 
opinion, clearly conveys that in recent yexs lawyers lacking in capacity or 
character or in both have been elevated to the High Court Bench. The 
expression used is “a comparatively undese-ving lawyer” and the suggestion 
is that the claim alleged to have been put forward by members of the Bar 
in the past that they could have selected better judges is absurd in view 
of the fact that they have been content zo allow themselves to be tepre- 
sented on the Bar Council by persons wko were unfit for their responsi- 
bilities. Learned counsel has argued that all that the passage implies is that 
if thé selection of judges had been left to the Bar Council they would 
have ‘selected lawyers whose qualifications were more outstanding. 
We are unable to accept the contention. The expression “a compara- 
tively undeserving lawyer” is a particularly offensive one. It connotes 
a lawyer who is lacking either in capacity or in character or in both, and 
to say that the elevation of such lawyers to the High Court Bench is a 
fairly frequent occurrence in our judicial history, is clearly to defame the 
High Court and to injure its prestige in sach a way as to shake. the public 
confidence in its ability to administer justice. We are unable to accept 
the innocent interpretation which learned counsel has suggested. We are 
clearly of opinion that the words in the sassage convey unwarranted and 
defamatory aspersion on the character and ability of a number of judges 
of the High Court who have recently been elevated to the bench. The 
remarks of the writer of the article canaot in any sense be regarded as 
legitimate criticism of the High Court or 3f any of the judges of the High 
Court in the discharge of their duties. “he passage in question does not 
contain a fair criticism or comment. It is nothing more or less than an 
insulting reference to the character and capacity of His Majesty's judges 

dn an article in which any reference to the High Court was entirely out of e 
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Cmt place. That the reference amounts to contempt of court we have not the 


oa slightest doubt. . 


— Learned counsel for the opposite parties contended finally that the 
ADYocATE OF Court should not attach undue importance to the article in which tHe 
ALLAHABAD : i 
is re Offending passage appears. Even though, he argued, there was tec 
„~, a contempt of Court, it was of such a mild nature as to be beneath the 
eN r notice of the Court, which could safely ignore such references and rely upon 
> public opinion to vindicate its reputation. The article in question was 
written by an advocate of standing and repute practising in the Allahabad 
High Court and it may reasonably be assumed therefore that special import- 
ance and significance are attached by the public readifig the article, to his 
opinions. It is admitted that the “Leader” has a wide circulation in this 
and other provinces. That the article was widely read we have no doubt. 
It is impossible to say what the exact effect of the article has been, but we 
are of opinion that it tends to lower the High Court in the eyes of the 
public. Learned counsel has urged that the Court should not be over- 
sensitive in the matter and that the article could not have done any damage 
to the prestige of the Court as a very large proportion of the population of 
the province in which the Court administers justice is illiterate and could 
not have read the article. We would repeat that proceedings for contempt 
are not brought to vindicate the character of any particular judge or judges 
who have been assailed, but to protect the administration of justice. The 
question of sensitiveness does not arise. The only question which 
the Court has to decide is whether the published article lowers or 
tends to lower the dignity and prestige of the High Court. Of 
that, in our judgment, there can be no doubt. The fact that a large 
proportion of the population who resort to the Court for the decision of 
their disputes are illiterate is of little importance. Once the impression 
gains ground that the High Court is to a certain extent composed of 
lawyers who are deficient in character or capacity that impression will soon 
be conveyed to the section of the populace which is illiterate. We have 
given careful consideration to all that learned counsel has yrged in defence 
of his clients and with some knowledge of the conditions which exist and 
of the effect that such an article is likely to produce in the minds of the 
public, we are clearly of opinion that the passage in respect of which notice 
to the opposite parties has been issued constitutes a contempt of Court of 
which the High Court, in the interests of the administration, is bound to 
take cognisance. 


Mr. Chintamani and Mr. Krishna Ram have filed affidavits in which 
they candidly state that they had no intention of defaming the High 
Court and that had they thought that the article in question contained 
passages which might be construed as contempt of Court they would not 
have published it. No doubt Mr. Chintamani and Mr. Krishna Ram, not 
unreasonably, relied upon the fact that the article in question was written 
by an advocate of standing at the Bar. Mr. Malaviya has also filed an 
afidavit which is not so candid as that of Mr. Chintamani and Mr. Krishna 
Ram. In his affidavit Mr. Malaviya contends that he had no intention of 
writing anything and had not written anything which would defame the- 
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High Court. "Cyn 
« Although affidavits have been filed by each of dhs three opposite 1,,, 
parties, they have made no apology or expression of regret that the article —- 
kad been written and published, if in the judgment of-the Court it did A>vocats or 
amont to contempt. of Court. This, ic our opinion, is to be deplored. sa a 
The cannot compel a party agairst whom proceedings have been — - 
instituted for contempt of Court to apolcgise, and the opposite parties are ee i 
within their rights in adopting the attitude which they have done. We are n 
constrained, however, to express our opinDn that it is a matter for regret 
that an apology has not been tendered in this instance. The article in which 
the offending parageaph appears was written by an advocate practising in“ 
this High Court. In our opinion an advocate should be as solicitous and 
jealous of the dignity and reputation of the Court in which he practises as 
the judges themselves. As a lawyer pract-sing in the High Court what he 
writes about the High Court must inev-tably attract attention. In the 
present instance Mr. Malaviya has gon cut of his way to make a highly 
improper, unwatranted and offensive reference to the High Court. ‘The 
fact that he has refused to apologise will not lessen the effect of his offence. . 
Mr. Malaviya cannot be compelled to make amends by way of apology, but 
we are of opinion that in the attitude he has adopted he has not observed 
the high traditions of the Bar. 

In the circumstances we are prepared to take a lenient view of the 
conduct of Mr. Chintamani and Mr. Krishna Ram. They have clearly 
stated that they had no intention of publishing anything which was 
derogatory of the High Court. Their responsibility in connection with the 
offence committed is less than that of the author of the article in question. 
We are of opinion that in the case of Mr. Chintamani and Mr. Krishna Ram 
a warning by this Court is sufficient in the circumstances. We hold that 
they are guilty of contempt of court. We consider it unnecessary to inflict 
punishment. But .we order them, each tc pay Rs. 100 towards the Gov- 
ernment’s costs in ‘these proceedings. ; 

We cannot take so lenient a view œ the conduct of Mr. Malaviya. 
We convict him of contempt of court ard we sentence him to a fine of 
Rs. 150. Mr. Malaviya will further pay 2s. 100 towards the costs of the 
Government in connection with these proceedings. In default of the pay- 
ment of fine and the costs within a pericd of one month from this date 
we sentence Mr. Malaviya to a term of one month’s simple imprisonment. | 
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taiv tecnd a aaa Belay eine Are 17 Ga) OF Sa aL. 
Court Fees Act, is not applicable and ad valorem court-fee is payable, 
under Sch. I, Art. 1 as though there had been a definite prayer for can- 
cellation. l e 
Kalu Røm v. Bebu Lal, [1932] A. L. J. 684 relied on. 
Case law discussed by Collister, J. 7 
SECOND APPEAL from the decision of the Second Subordinate Judge of 
' Saharanpur. 
Akbtar Husain Khan and Ishaq Ahmad for the appellants. 
Mubemmad Ismail (Government Advocate) for the Crown. 
The following judgments were delivered: — : 
CoLLISTER, J.—This matter arises out of a report of the Stamp 


Collsster, J. 


Reporter. The plaintiff sued for a declaration that a sale-deed which had 
been executed by her on October 17, 1926, in favour of defendants Nos. 1 
and 2, was void and ineffectual as ‘against her. The plaint was stamped 
with a court-fee of Rs. 10 only. The defendants appealed, but their 
appeal was dismissed, and they have filed a second appeal in this Court; and 
on both appeals they have paid a court-fee of Rs. 10 only. The Stamp 
Reporter is of opinion that Rs. 115 is now due from the plaintiff-respon- 
dent and Rs. 230 from the defendants-appellant. 

_ The learned Government Advocate supports the view taken by the 
Stamp Reporter, while counsel for the plaintiff pleads that his suit was 
under Sec. 42 of the Specific Relief Act and that since he was asking for no 
consequential relief and was prepared to accept the consequences of not 
having claimed any such relief, the plaint was properly stamped. 

In Radha Krishna v. Ram Narain! it was held by a Bench of this 
Court that where a plaint—as amended—was to the effect that it be 
declared that a compromise and decree were ineffectual as against the 
plaintiff, the suit as framed was to obtain a declaratory decree where no 
consequéntial relief was prayed and therefore it was sufficiently stamped 


-` with a court-fee of Rs. 10 and the learned judges expressed the opinion that 


the question of court-fee must be decided on the plaint itself. In the 
course of its judgment the Court reviewed the decision of other High 
Courts, in which there was a conflict of opinion. The case of Mohammad 
Ismail v. Liyaqat Husain? was also a case relating to a decree and my learned 


| brother there observed: 


The court has no right to say that the plaintiff should have: claimed 
consequential relief and that, not having done so, he should be deemed to 
have claimed the consequential relief and is, therefore, liable to pay the 
court-fees. If, having regard to the nature of his claim, the plaintiff 
ought to have claimed consequential relief and has not done so, his suit 
might fail under the Proviso to Sec. 42, Specific Relief Act. The ques- 
tion of court-fee must be determined with reference to the plaint as it is 
and not as it ought to have been. 

This case was referred to by a Bench of this Court in Brij Gopal v. 
Suraj Karan”. In that case, the plaint as amended was for a declaration 
that an agreement and a will executed by ‘certain deceased members of the 
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family were null and void and did not bnd the phintiff and that certain Grit 
, property belonged’ jointly to the par ies; and the learned judges held 35), 
that: 
e For the purpose of determination of the court-fee the actual relief ArmA 
asked for should be looked into and £ is entirely beside the consideration AAD 
N of the court whether the suit is likey or not to fail, because the plaint , eas 
did not ask for a consequential rele . ieee 
The court approved the decision in Radha Krishna v. Ram Neraisnt. Collister,. J. 
It will be observed that in that case the documents had not been executed 
by the plaintiff himself, but by certain urssecified deceased members of the 
family. 
The case of K&lu Ram v. Babu Lel was decided by a Full Bench of 
five judges and this is the case which the Stamp Reporter has relied upon as 
authority for the view which he takes. =n that case it was held that: 
i Where a suit is for the cancelktimn of an instrument under Sec. 39 
of the Specific Relief Act, the reliex is not a declaratory one; it falls 
neither under Sec. 7(iv) (c) nor under Schedule I, Art. 17 (i8), but- 
under the residuary Article, Schedule I, Art. 1. 
That case differs from the present ore in that there was a prayer not 
only that a certain mortgage be adjudged void and ineffectual as against 
the plaintiffs, but also ee it be cancelled; but at p. 689 the Court 
observed: ` 
A relief to have a registered instrument adjudged void or voidable with 
the possible result of its being deltveed up and cancelled and a copy of 
the decree being sent to the registration office for a note to be made 
by the registering officer in his book , is much more than 3 mere decla- 
ratory relief. It is undoubtedly a svtstantial relief of a nature differing 
from a declaratory one. 
In Lakshmi Narain Rai v. Dip Naren Raf the plaint as amended was 
for a declaration that the plaintiff was the owner in possession of the 
property in suit and that a certain decree be declared null and void. The 
court below had held that the plaintiff w_s in fact asking for a cancellation 
of the decree and that this being a consequential relief, an ad valorem court- 
fee ought to bf paid in accordance with the view expressed in Kalu Ram v. 
Babu Lal. Th case was heard by a Benc of which my learned brother was 
a member, and they held that a court-fee cof Rs. 10 only was payable. They 
followed the cases a Radha Krishna v. Rom Narain and Brij Gopal v. Suraj 
Karan and they distinguished the Full Beach case ot Kalu Ram vw. Babu Lal 
on the ground that in the latter case there was a distinct prayer for cancella- 
tion of the mortgage deed in suit 
A Full Bench of this Court in Sri Krishna v. Mababir Prasad™ held 
that: 
Where the plaintiff merely asked for a declaration that the previous 
decree was not in any way binding upon him and was altogether woid 
and ineffectual, his suit was one for ootaining a declaratory decree only and 
fell under Art. 17 (d#) of the Second Schedule of che Court Fees Act and the 
court-fee of Rs. 10 paid by him was -tfiicient. 
Thus it will be seen that that case also was concerned with’ a cits 
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and not with an instrument. At p. 677 the Court observed: 

Soak Obviously, the Full Bench (i.e., in the case of Kalu Rem v. Babu Lal) ; 
did not' intend to lay down that where the plaintiff delibcrately omits to 
claim a consequential ‘relief and contents himself with claiming a mere 
declaratory decree, the court can call upon him to pay court-fees on the 
consequential relief, which he should have claimed although be has 
omitted to do so. What was held was that if the plaintiff does not ask for 
a mere declaratory decree, but also asks for a relief which he calls ‘conse- 
quential’ relief, the mere fact that he calls it so would not prevent the court 
from demanding full court-fee, if m reality the additional relief claimed 
was a substantive relief and not a mere consequential relief. We do not 
think that the observation was intended to go further than this. 

The-learned judges go on, however, to say: 

On the other hand, there is no doubt that so far as the suits relating 
to the cancellation of instruments are concerned, the Full Bench on p. 689 
clearly held that a relief to have a registered instrument adjudged void 
or voidable with the possible result of its being delivered up and cancelled 
and a copy of the decree being sent to the registration office for a note to be 
made by the registering officer in bis books, is much more than a mere 
declaratory relief. It is undoubtedly a substantial relief of a nature 
differing from a declaratory one. It was clearly pointed out that it was 
not incumbent on a plaintiff to ask in express terms a relief for the 
instrument to be delivered up and cancelled and that he might merely ask 
for its being adjudged void or voidable. Nevertheless, a suit which falls 
under Sec. 39 of the Specific Relief Act was held to be not a suit for 

; obtaining a mere declaratory decree, but one for obtaining a substantive - 

= relief not otherwise provided for. 

`> They distinguish the case of a decree on the ground that a suit to avoid 

a decree does not strictly fall under Sec. 39 of the Specific Relief Act. 

The case of Abdul Semad Khan v. Anjuman Islemia, Gorakhpur 
came before a Bench of which my learned brother was a member. The 
suit was fora declaration that a deed of gift executed by a third person 
in favour of the defendant was illegal’ and ineffectual as against the 
plaintiff and that the defendant had no right to interfere with the posses- 
sion of the plaintiff. The Court, after referring to the of Lakshmi 
Narain Rai v. Dip Narain Rai and Sri Krishna Chandra v. Mababir 
Prasad, observed: . 

- In the case before us, the plaintif claimed no more than a declaration. 

If he might and ought to have claimed any further or consequential relief 

and has omitted to do so, he may have offended against the provisions of 

Sec. 42 of the Specific Relief Act; but for all purposes of the Couet Fees 

Act we have to consider merely the relief actually claimed by the plaintiff 
- cand not the relief which he ought to have claimed. 

In Babu Rao v. Balaji Rao’ it was held by the court of the judicial 
Commissioner of Nagpur that a suit which merely asks for a tion 
of plaintiff’s title to certain property and that a sale-deed executed by 


- him does not affect his title, is really one for declaration of a title and 
_- cancellation of the sale-deed and the court-fee ‘is on the value of relief 


under Sec. 7 (iw) (c) and (d) of the Court Fees Act. 


_ >. In Malikka Meladathil v. Malikka Meladathil there were twenty- 
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five plaintiffs in the suit, of whom Nos 2—25 were minors. Plaintiff cm 
No. 1 sued for himself and as the next friend of plaintiffs Nos. 2—25. Ga 
The suit was for a declaration that a sale deed be declared invalid and the — 
said deed had been executed by all the members of the tarwdd except AXHLaQ 
p No. 1, the remaining plaintiffs being represented at the execution ae 
by th mothers. A Bench Re the Madras High Court expressed the view aie "Tear 
that the prayer, so fat as plaintiffs Nos. 2—25 were concerned, must be held 
to be a prayer for the cancellation of the deed and therefore an ad valorem Collier, 1 
court-fee was payable. 

There are, however, other rulings of various High Courts in which a 
contrary view is taken. As pointed out by- this Court in Radha Krishna 
v. Ram Narain, there is a conflict of opinin on the subject. For instance, 
in Umaranissa Bibi v. Zamirennissa Bibi! the Calcutta High Court held 
that where the plaintiff alleged that she was in possession (as is the case 
here) and all she required was a declaraticn that the deed executed by her 
was not her deed and was inoperative, tae proper court-fee payable was 
Rs. 10. In other cases it has been held that an ad valorem court-fee is 
payable. 

It appears to me that the observations by the Full Bench in the case 
of Kalu Ram v. Babu Lal—though moze or less obiter, since there was a 
prayer for cancellation—are authority for the proposition that a suit under 
Sec. 39 of the Specific Relief Act for avoiding an instrument, even if there 
be no prayer for cancellation, carries wih it by implication a prayer 
that the court may further use the discretion given to it by Sec. 39, 
sa as to order the said instrument to be delivered up and cancelled. 
This view was taken by a Bench of this Court of which I was a member in 
Suraj Ket Prasad v. Chandra”, 

Chapter V itself is headed “Of the cancellation of instruments”, and 
it seems to me that the words “and the cou-t may in its discretion so adjudge 
it and order it to be delivered up and cancelled” contemplate that if a court 
sees fit to use its discretion so as to adjudze the document void, it will at 
the same time order it to be cancelled. In the circumstances, the words 
“may sue to hate it adjudged void or vo-dable” appear to me to imply a 
prayer for cancellation. The present su:t clearly falls under Sec. 39 of the 
Specific Relief Act and it is significant chat in Paragraph 12 of the plaint 
the plaintiff states that: 

Defendant No. 3 was asked many tmes to get the said document can- 
celled by the defendants, but he paid ro heed to it. 

and in Paragraph 13 it is stated that: 

Owing to the subsistence of the said document it is apprehended that 

the plaintiff’s proprietary right to the property will be extinct. 

The contents of these two paragraphs indicate that the plaintiff wanted 
something more than a declaration; she wanted the instrument to be can- 
celled and got rid of. In my opinion Schedule I, Art. 17(#) of the 
Court Fees Act is not applicable to this case; an ad valorem court-fee is pay- 
able, under Schedule I, Art. 1 as though there had been a definite prayer 
for cancellation. 

: tA L R.1923 Cal. 362 =[1934] A L J. 955 
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NIAMATULLAH, J.—I agree with my learned brother that, on a proper 
construction of the plaint in this case, the plaintiff must be taken to have 
sued for -cancellation of the sale deed dated October 17, 1926, executed 
by herself. Taking the plaint as a whole, it is clear that the suit is orfe 
falling within the purview of Sec. 39, Specific Relief Act. It is pesed 


Kasaus Tram that one of the defendants, taking advantage of the plaintiff’s position as a 


C 


- 'N samsat- 


alleb, J. 


helpless ‘pardanashin’ woman, obtained from her the sale deed which she 
did not understand and which-she did not intend to execute, that the 
defendant was repeatedly asked to have “the said document cancelled” and 
that the plaintiff apprehends that if the document is left outstanding, “it 
will extinguish her proprietary rights”. These allegattons are followed by 
a prayer that the instrument be “declared” to be void and ineffectual 
against her. The word used in the original plaint is “istiqrar”, which may 
also be translated in English as “adjudged”, a word which is used in Sec. 39 
of the Specific Relief Act. It is quite correct to construe the last para- 
graph of the plaint, taking it in conjunction with the other allegations 
above referred to, as containing a prayer that the sale deed may be adjudged 


void. 


In each case the question is one of construction of the plaint and of 
ascertaining the relief which the plaintiff is claiming. Whether he is 
rightly claiming the relief of declaration need not be considered where the 
question is one of court-fee only. To my mind it is open to a plaintiff 
to sue for a declaration that a document is void or voidable without making 
it a suit falling within the purview of Sec. 39, Specific Relief Act. It may 
be that such a suit is, in certain circumstances, liable to be dismissed under 
the proviso to Sec. 42 of that Act on the ground that the plaintiff, being 
able to seek a further relief (e.g., cancellation) than a-mere declaration, 
omits to do so. There is a class of cases in which it is imperative that a 
plaintiff should have an instrument set aside or cancelled. Even where it 
is not so imperative, but the plaintiff is “able to seek further relief”, a mere 
declaration will not be granted. If a plaintiff deliberately prays for a mere 
declaration that an instrument is void and if the circumstances of the case 
are such that the document can be completely annulled, he is, at least, 
“able” to have the instrument adjudged void, which implies that a copy of 
the decree annulling it shall be sent to the registration office for a note to 
be made on the copy therein retained, so that any one searching and inspecting 
the registration office may at once find out that the document, though sub- 
sisting at one time, was subsequently annulled. In such a case his suit 
may be dismissed, being barred by the Proviso to Sec. 42, Specific Relief 
Act. But, for all purposes of court-fee, it is not open to a Court to say 
that the plaintiff must be taken to have done what he should have done, 
though he persists in saying that he does not sue for cancellation. 


Another class of cases in which a plaintiff can sue virtually for a 
declaration that an instrument is void or voidable against him without 
suing for cancellation is where the instrument has been executed by 
several persons or affects the interests of several persons against some of 
whom it is not void or voidable and the plaintiff sues for a declaration of 
his right to property and of the invalidity of the instrument so far as ‘it 
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affects his interest in such property: In such cases declaratory relief does 
not necessarily imply relief that the instrument may be “adjudged” void 
or voidable with the consequence of a note of annulment being made in 
the registration office and of the Court ordering that the same be 
“delivered up and cancelled”. 
the present case, however, the phint is clearly one for cancellation, 

and I agree with my learned brother in holding that the suit is one under 
Sec. 39, Specific Relief Act, and the phintiff is liable to pay ad valorem 
court-fee. 

By THE Court—The parties shall make good the deficiency in the 
court-fee, as reported by the Stamp Reporter. - Two months’ time ‘is 
granted to them for the purpose. 


MOHAMMAD IKRAM KHAN and ANOTHER (Defendants) 
Versts 
MIRZA MOHAMMAD BAKAR anp orHeERs (Plaintiffs) * 
Municipalities Act, Sec. 29—Election rules framed nnader—Orders passed by 
Revising Committee or District Magistrote—Finel—Jurisdiction of civil 
conrti—Civil Procedure Code, Sec. 80-—Deputy Magistrate sppointed as 
Returning Officer—Whether a “public officcr’—Or. 39, R. 2—Temporery 
injunction can be granted irrespective of fact whelber. court ultimately finds 
that snit did not He. is 

The orders passed by the Revising Committee or the District- Magis- 
trate under the election rules framed by the Local Government under Sec. 
29; U. P. Municipalities Act, are ftmal znd cannot be impugned in. a civil 
court. 

A public officér for the purpose cf Sec. 80, C. P. C. is defined in Sec. 
2(17) of the Act and none of the categories mentioned therein include a 
Deputy Magistrate who is appointed as the Returning Officer by the 
District Magistrate for the purposss oZ a Municipal election. 

Where in a pending suit an application for a temporary injunction is 
made to the court and the court is satisfied that injury is likely to be 
caused to,the plaintiff, the court has jurisdiction under Or. 39, R. 2, 
C. P. C. to issue a temporary injunction, and it is immaterial that ulti- 
mately the court discovers that the suit did not lie or that it should fail 
on some other ground. 


SECOND APPEAL from a decree of Basu Haris CHANDRA, District 
Judge of Benares, modifying a decree of Basu MAHESHWARI DAYAL, city 
Munsif. 

A. M. Khwaja, Mukhtar Abmad and S. N. Seth for the appellants. 

Shiva Prasad Sinba for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a defendants’ appeal arising out of a suit 
brought by four plaintiffe jointly fo- an injunction restraining the 
defendant No. 1 from recording his vote at a Municipal election and for a 
declaration that defendants 2 and 4 be ordered to have the votes already 
recorded declared invalid. The claim was decreed in favour of all the 
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plaintiffs and that decree was upheld on appeal by the District Judge. 
While 2 second appeal was pending in this Court at least one of the plain- 
tiffs-respondents, if not two, died and no steps were taken to bring any i 


Mono. Ixram jegal Eo on the record. 


objection is taker on behalf of the respondenty that 


Mnr Moun, the BE having abated against one or two of the plaintiffs- dents 


Baran 


who had got a joint decree, it has become infructuous and must abate in- 


Salatmen, toto or, at any rate, be dismissed. 


C. J. 


We are unable to accept this contention. Either the suit brought 
was ohe brought in a representative capacity or it was brought in the exer-. 
cise of the rights of the individual plaintiffs. If it wafa representative suit” 
then the observations of their lordships of the Privy Council in Raja Anand 
Rao v. Ram Das Daduram would apply to this case, and the appeal cannot 
be said to have abated. 


ss sis cas Mell EE E E fale. dP ah ede 
brought on behalf of the plaintiffs in their individual capacities then it 
would have been the duty of the appellants to bring the heirs of the)» 
deceased respondents on the record only if (1) the right to sue did not 
survive to the surviving plaintiffs or (2) the sole plaintiff had died and 
the right to sue survived within the meaning of Order 22, Rule 3. If 
the suit were not of a representative character then the right of the deceased 
plaintiffs could not survive to the surviving plaintiffs. Furthermore, the 
claim was based on the fact that the plaintiffs were members of the Board 
which was a personal matter and their right to sue could not survive to 


y their legal heirs. It is thus clear that neither of the two necessary requi- 


sites laid down in Order 22, Rule 3 apply to this case and therefore the 
appellants could not possibly have applied under that rule for bringing 
on the record the legal representatives of the deceased inasmuch as no such 
representatives in the eye of the law existed. The omission to do what could 
not legally have beèn done cannot therefore be fatal to the appeal. 

An illustration would make the point perfectly clear. Had one of 
these plaintiffs died soon after the decree passed by the lower court and 
before the appeal could be filed, could it be said that the defendants had 
no right of appeal because of the death of a respondent? It is impossible, 
to hold that where the right to sue does not survive, the death of one of 
the plaintiffs, whose legal representatives cannot be brought on the record, 
is fatal to the appeal. We accordingly overrule the preliminary objection. 

Coming to the facts of the case it appears that December 9 was fixed 
for a Municipal election. An electoral roll was prepared some time before 
September 1, 1928 and was posted at the office of the Municipality at 
Benares. Later on, on a report made by the office, the Returning Officer 
directed that Mr. Hadi Hasan, a Deputy Collector, should examine the 
list acid on hus recommendation that certain names should be included, 
the Returning Officer ordered “Now enter”. Accordingly a supple- 
mentary electoral roll was prepared on November 10, 1928 under the 
order of the Revising Committee which confirmed the inclusion of 
Mohammad Ikram Khan’s name previously ordered by the Returning 
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Officer. Previous to this, objections had been filed against the inclusion Gm 
of Mohammad Ikram Khan’s name but they were summarily rejected by 544, 
the Revising Committee on the ground taat they had not been shown in 
the original electoral roll. One Abdul Alim filed an application before Mor. Traan 
the District Magistrate objecting to the inclusion of Mohammad Ikram en 
Khan’? name and on the same day, namely, November 17, 1928, tle Dis- Maza Monn. 
‘trict Magistrate passed the following ord=r:— er 
I am satisfied that Mohammad Ikmam Khan possesses the necessary 
qualifications to be enrolled as an elector. His name rightly stands on GJ. 
the roll, and will stay there. Rejected. 

On November, 20, 1928 the present suit was instituted against 
Mohammad Ikram Khan, Returning Officer, the Municipal Board as well 
as the Executive Officer of the Board. ‘The reliefs claimed were those for 
injunctions. On December 8, that is, just one day before the date fixed 
for the election, the plaintiffs asked the court to issue a temporary injunc- 
tion against the defendant, Mr. Upadhia, which prayer was granted. Mr. 
Upadhia at that time was the Returning Dfficer. He ignored the injunc- 
tion and did not obey it and proceeded to complete the election. On an 
application made by the plaintiffs againet him complaining that he had 
not obeyed the injunction, he was asked te explain his conduct. The only 
explanation which he offered was a statement that he had consulted thes 
District Magistrate and that it was his duty to carry out the orders of his 
superior authority. It is therefore not <urprising that both the learned 
Munsif and the District Judge have passed strictures on the conduct of 
Mr. Upadhia. 

Both the courts below ive held that inasmuch as there were gros’ 
irregularities committed in this election the civil court has jurisdiction to 
entertain the claim. It has been pointec out that no formal notice was 
issued of the preparation of the supplementary electoral roll and that the 
additions made by the Returning Officer vere not submitted to the District 
Magistrate for any confirmation. The courts below have come to the 
conclusion that in view of these serious -rregularities the authorities con- 
cerned refused to function as they ought to have done and that therefore 
the jurisdiction of the civil court is not Darred. 

It is necessary in this case to examine the provisions of the Munici- 
palities Act and the rules made thereunder in order to see whether the civil 
court has any jurisdiction. In the body of the Municipalities Act itself, as it 
stood in 1928, there is no provision whick in express terms ousts the juris- 
diction of the civil court as regards matters pertaining to elections; but 
Sec. 29 confers authority on the Local Government to make rules with 
reference to qualifications of candidate, preparation and revision of 
electoral rules and candidates’ lists, nominations af candidates etc. On 
June 30, 1928 the Local Government had notified in the Gazette the 
elec one cules which were in force on th= material dates. 

Under Rule 3 the District Magistrate was empowered to appoint a 
person called the Returning Officer to perform certain duties. Under 
Rule 4 electoral rolls have to be preparec on or before September 1 pre- 
ceding the election. Under Rule 9 copies of the electoral roll have to be PI 
fixed up at the Municipal office. Under Rule 10 certain persons are 
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Crm entitled to object to the electoral roll. ‘Under Rule 11 such claims and 
1934 Objections are heard by a Revising Committee consisting of the Returning 
— Offer and two members of the Board. Then under Rule 12 
Motin: A thg Returning Officer is empowered to make’ amendments in the 
v. © electoral roll, whether claims and objections have been preferred 
Mmz. Moro. or not, after causing such notice as he considers reasonable 4 be 
Baxar given to persons affected and after making such enquiry as he deems neces- 
Swleimen, sary. Rule 13 then provides that the proceedings of the Revising Com- 
© J. mittee in respect of each claim or objection of which notice has been 
given, and of the Returning Officer in respect of an irregular entry of 

which he has taken cognizance, shall be reduced tg writing and shall, 

within seven days after the last sitting of the Revising Committee, be 
submitted to the District Magistrate whose orders thereon shall be final. 

Rule 14 then provides ` | es | 

l Subject to any orders of the District Magistrate on the proceedings of 

‘the Revising Committee or the'Returning Officer and to any correction 

in any electoral roll enjoined by the District Magistrate of his own motion 

or on application being made to ‘give any time within twenty days after 

the last sitting of the Revising Committee (a): the orders made by the 
Revising Committee or by the, Returning Officer shall be final, (b) the 

- electoral roll shall be amended in accordance with those orders and (c) 

á the electoral roll so amended shall not be altered so long as it continues 
in operation. . l m ` 

. There is, however, a proviso in respect of persons who may be dead 

or who may be disqualifed under Sec. 14 (3) of the Municipalities Act. 

_ It is not, necessary to refer. to other rules. 

+ [tis quite clear that the right conferred on people residing in a ward 
is mérely -to object to the preparation of an electoral roll within the pres- 
cribed time and to submit their grievances before the Revising Committee. 
The only authority who can revise the order of the Revising Committee is 
the District Magistrate. Subject to any order passed by the District Magis- 
trate, the order made by the Revising Committee is final. The order of the 
District Magistrate also is final; and the electoral roll has to be amended in 
accordance with such orders and the electoral roll so amended cannot be 
altered. = 

In view of these provisions in the rules there can be no manner of 
= doubt that the only right which the plaintiffs had was to prefer their 
objections before the Revising Committee and then ultimately to appeal 
to the District Magistrate. But the District Magistrate’s order, whether 
it was for or against the applicants and whether it was right or wrong, 
has to be final. A civil court could, therefore, prima facie, have no jurisdic- 
tion to question the order of the District Magistrate which, under the rules, 
is declared to be final. 

The courts below have taken the view that because the proceedings 
were not submitted by the Revising Committee to the District Magistrate, 
no finality attached to it, but that is quite 2 wrong view to take for three 
reasons. In the first place, the order of the Revising Committee is itself 
final subject to any order that might be made by the District Magistrate. 

° I{ the District Magistrate has nòt modified that order, it stands. In the 
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next place, it is not clear that one week had expired after the last sitting of Gmm 
the Revising Committee. But in any case the matter was brought to the 7), 
notice of the District Magistrate at the :nstance of Abdul Alim and he 
otdered that the name of Mohammad Ikram Khan was rightly entered in the Mono. Traas 
elec roll and should stay there. ‘Thic-was tantamount to a confirma- ““*™ 
tion by the District Magistrate of the proceedings of the Revising Mmza Morp 
‘Committee. In the third place, under Rule 14 the District Magistrate was Baxar 
empowered “of his own motion” to add z name and his order, to say the yletmen, 
least, might amount to an addition of a mame on his own motion. - C. J. 
We, however, find it unnecessary to express any final opinion on these 
questions and we art prepared to assume in favour of the plaintiffs that 
irregularities were committed in the omisszon to submit the proceedings of 
the Revising Committee formally before the District Magistrate. But it 
by no means follows that such omissions ar irregularities would vest in the 
civil court jurisdiction to reopen the matt=r and question the propriety of 
any order passed by the Revising Commrttee or the District Magistrate. 
In matters of procedure there are frequently non-compliances with the 
existing rules and it may be that sometines irregularities are committed. 
Some irregularities may or may not be grocnds for filing a petition before a 
Commissioner. In some cases arising under the Cantonments Act and the 
District Boards Act this Court has recently expressed the opinion that 
civil suits are not maintainable. We may briefly refer to the cases of (1) 
Cantonment Board, Agra v. Kanbatya L; (2) Joti Prasad Upadbya ~v. 
‘Amba Prasad®; (3) Gulem Nizamuddin v. Akbtar Husain Kban*. In 
che second matoni case che: Bench expressly dissented from the” ‘view 7 
expressed in Sarvotbama Rao v. The Chairnrsn, Municipal Council, Saiddpat®; ` 
and in the last-mentioned case it was emphasised that where a- spécial 
tribunal is created by an Act of.the Legishture which states that the deci- 
sion of the tribunal shall be final, the High Court cannot interfere by way 
of appeal or revision with the decisions oz such tribunals. 
In this connection we may also refer to the case of Municipal Board, 
Bareilly v. Abdul Aziz Khan. We are cf opinion that the orders passed 
by the Revising Committee or the District Magistrate under the election 
rules framed by the Local Government are final and cannot be impugned 
in a civil suit. 
The learned counsel for ‘the appellan-s has also urged before us that 
Sec. 80 of the Code of Civil Procedure =pplied to this case and without 
previous notice the suit was not maintamable. Sec. 80 cannot possibly 
apply to any of the defendants other than Mr. Shimbhu Nath who was 
a Deputy Magistrate but Mr. ShimbhunatE who had been appointed as the 
Returning Officer by the District Magistrzte for the purposes of this elec- 
tion and who was doing the election werk of this Municipality at the 
time, cannot be said to be a public officer-who was acting in that connec- 
tion in his official capacity as such public officer. A public officer, for the 
purpose of Sec. 80, is defined in Sec. 2(17) and none of the categories 
mentioned therein would include such a -eturning officer. We therefore 
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think that Sec. 80 is applicable, 

It has to be conceded that the notice under Sec. 326 of the Munici, 
palities Act was not necessary in this case because the reliefs claimed were 
those of an injunction and came within the last proviso. s 

We also think that there is no force in the contention urged on 


behalf of the defendants that even if the civil court had jurisdicffon to 


entertain the suit and grant relief to the plaintiffs, the declaration granted 
was stra vires. What happened was that owing to the election having 
already taken place the learned Munsif considered it to be futile to granc 
a decree for injunction and he accordingly substituted therefore a declara- 
tion. Had we been of the opinion that the learned Munsif had jurisdiction 
to entertain the suit we would have scen nothing objectionable in this. 

As the learned Munsif in his judgment has drawn the attention of 
the High Court to the conduct of Mr. Upadhia, we think it necessary to 
observe that, having regard to the very belated application of the plaintiffs 
filed on the eve of the date fixed for the election, although they had 
had over two weeks’ time before, the learned Munsif acted injudiciously 
in issuing an injunction against the Returning Officer which would put 
a stop to the carrying out of the election. The plaintiffs should have filed 
an application earlier so that if the court issued a temporary injunction, 
the opposite party would have had a fair opportunity to appear and show 
cause before the critical date arrived. We also find that in the judgment 
of the learned Munsif there are several sentences which, by implication, 
cast a personal reflection on officers who are no parties to the suit. We 
have not thought it necessary to order their expunction, but we would 
certainly remark that they were inappropriate. 


' We are unable to hold that the learned Munsif had no peat to 
issue a temporary injunction. At the stage at which the application was made 
before him he had not had the time to consider whether the suit itself 
was maintainable and was cognizable by the civil court. At that time a 
civil suit was pending in his coyrt. If he were satisfied that injury was 
likely to be caused to the plaintiff he had jurisdiction under Order 39; 
Rule 2 to issue a temporary injunction. The question whether ultimately 
he discovered that the suit did not lie or that it should fail on some other 
ground did not oust his jurisdiction under that rule. If he had issued 
injunctions against persons who were no parties before him the position 
might possibly have been different, but here the injunction was issued by 
the learned Munsif against Mr. Upadhia who was a defendant in the 
suit and who was therefore under the jurisdiction of the court. Notice 
of this was duly served upon him on December 8. It was his duty to 
obey the injunction and to move the court at the earliest opportunity to 
have the ex parte order set aside. He appears to have been ill-advised in 
ignoring it. He expressed no regret and offered no apology when he was 
called upon by the learned Munsif to explain his conduct and merely took 
shelter behind the statement that he acted under the advice of the District 
Magistrate. In these circumstances the conduct of the defendant who 


disobeyed the injunction issued by the Munsif was certainly reprehensible 


and he might have been made liable although the peculiar circumstances 


Acts. ms = HIGH COURT 145. 
of the case furnished extenuating circumszances. Civ. 
. The last point to be considered is wnether the order of the courts 77) 
below saddling the Municipal Board with the costs of defendants 2 and 4 ben 
was right. The Municipal Board itself had really no direct concern with Morp. Imax 
this dispute regarding election. The comp-aint was against the Returning ad 
Officer who had been appointed by the District Magistrate and against Maza Moim. 
members of the Revising Committee who had belonged to the old Board. Bax 
They are not parties to the suit. The order therefore was unjust. It is  calpmen, 
not necessary to say much on this point because now the claim will have to c. J. 
be dismissed as against the Municipal Baarc. 

We may, however, point out that tae defendants 2 and 4 having 
obtained a decree for costs against the Municipal Board have not thought 
it necessary to appeal to the High Court. © far as Mr. Upadhia is concern- 
ed, we think that, having regard to his conduct in disobeying the injunction 
issued by the learned Munsif, he should be made to bear his costs through- 
out. We, however. direct that the costs af Mr. Shimbhu Nath should be 
borne by the plaintiffs. 

We accordingly allow this appeal and. setting aside the decrees of the 
courts below, dismiss the plaintiffs’ suit wich costs in all courts. The sur- 
viving plaintiffs musc bear their own costs‘cnd pay the costs of the Munici- 
pal Board, Mohammad Ikram Khan as well as of Mr. Shimbhu Nath. The 
defendant, Mr. Upadhia, will bear his own costs throughout. 








Appeal alowed | 
HUSAIN YAR BEG “Applicant) = “Sl * 0 Cav 
: versus Pe ees Iaiá 
-RADHA KISHAN anp oruers (Plaintiffs) * = 
Civil Procedure Code, Or. 41, R. 22—Scope o—-When cross-objection can be pene? 
taken agains! a co-respondent. Niairii 


The expression “cross-objection” is clearly indicative of the fact that vrman, J. 
it should be directed against the appellzct, but it may be taken against a Coumes, J. 
co-respondent also if there is a community of interest between the latter’ 
and the appellant. : , , PG oe 
Co-operative Hindusten Bank v. Snreccra Nath De, L L. R. 59 Cal. 667, 
Nursey Virji v. Alfred H. Harrison, L L. R. 37 Bom. 511, Official Trustee 
of Bengal v. Charles Joseph Smith, 5 P.L. J. 328 and Abdul Gheni v. 
Mubemmad Fasih, L L. R. 28 All. 95 discussed. 
Mushtaq Abmad for applicant. 
A. M. Khwaja, G. S. Pathak, Krishna Murari Lal and S. N. Seth for 
objector. 
The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is a cross-abjection filed by one of the Nims- 
defendant-respondents in .an appeal which has been compromised between aa 
the appellant and the plaintiff-respondent:. A preliminary objection. has 
been taken by the plaintiff-respondents thst the cross-objections which are 
directed solely against them are not maintainable under Order 41, R. 22, 

s *Cross-objection in F. A421 of 1932 

19. 
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C. P. C. To appreciate the arguments addressed to us it is necessary to 
bear in mind the following facts. The property in dispute is village Tewar 
Khas. It belonged to one Mohammad Husain who had a son, Ahmad 
Husain, and three daughters, only two of whom need be mentioned, namety, 
Bashir-uzzaman Bibi and Shaukat-uzzaman Bibi. Mohammad Dlusain 
executed a deed of gift in favour of his son, Ahmad Husain, sometime in 
1883. Not long afterwards he instituted a suit for the cancellation ot 
that deed. The principal defendant was his son, Ahmad Husain, the 
donee. The controversy was referred to an arbitration by a common 


` friend whose award dated September 13, 1884 was made a rule of the 


court by decree dated November 13, 1884. The award provided that 
Mohammad Husain would remain in possession of village Tewar Khas, thar 
after his death Ahmad Husain would become the owner thereof but would 
have no power of transfer and would be bound to allow the property to 
descend upon his own heirs unfettered by any encumbrances created by 
himself. Ahmad Husain was made liable to pay. Rs.30 a month to each 
of his two sisters, Shaukat-uzzaman Bibi and Bashir-uzzaman Bibi. 
Mohammad Husain died in 1886. Ahmad Husain, who entered into 
possession, made default in payment of the monthly allowance which he 
was bound to pay under the award and the decree of 1884. His sisters 
instituted a suit for arrears of their allowance in 1892. The dispute 
between the brother and sisters was referred to arbitration. The award, 
which was again made a rule of the court, directed that the village Tewar 
Khas be made over to one of the two sisters, namely, Bashir-uzzaman Bibi, 
who should pay herself the monthly allowance and thereafter the monthly 
allowance of her sister Shaukat-uzzaman Bibi. If any surplus was left, 
the same was to be paid to Ahmad Husain. The award was given effect to 
and Bashir-uzzaman Bibi was placed in possession of village Tewar Khas. 
In 1910 Shaukat-uzzaman Bibi made a simple mortgage of her interest in 
village Tewar Khas to Asfandayar Beg who has since died and is now 
represented by his son Husain Yar Beg. In 1912 Asfandayar Beg enforced 
his mortgage and had the rights of Shaukat-uzzaman Bibi sold. He him- 
self became the auction-purchaser. The result of this was that he became 
entitled to Rs. 30 a month which his mortgagor, Shaukat-uzzaman Bibi, 
was entitled to receive in terms of the award of 1884. An arrangement 
was arrived at between the auction-purchaser, Asfandayar Beg, and 
Bashir-uzzaman Bibi who was in possession of the village Tewar Khas, 
under which part of that village was made over to Asfandayar Beg who 
was to recover Rs.30 a month from its rents and profits. This arrange- 
ment appears to have been given effect to. In 1922 Bashir-uzzaman Bibi 
executed a deed of waqf the particulars of which need not be stated in 
detail. In 1924 she executed another deed of waqf. One related to her 
right in that portion of the village Tewar Khas which was in possession of 
Asfandayar Beg. The other related to the rest of her rights in that village. 
By one or both of these deeds she made her daughter’s daughter, Mst. 


. Sabiri Begam, the present cross-objector, a beneficiary entitled to receive 


Rs.10 per month. Nazir Ahmad, the son of Shaukat-uzzaman Bibi, who 
had died in the meantime, was made the mutwalli entitled to manage the 
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waqf properties. Accordingly Nazir Ahmad ‘obtained possession of that 
part of Tewar Khas which was not in possession of Asfandayar Beg. The 
plaintiffs, Radha Kishan, and his three brothers claim to be the auction- 
purchasers of the right and title and intecest of Ahmad Husain.: They 
instituted a suit against Nazir Ahmad, the mutwalli, Husain Yar Beg, the 
son of Asfandayar Beg who has since diec, Mst. Sabiri Begam, one of the 
beneficiaries under the waqf, and two others. ‘They claimed the relief of 
possession and mesne profits on the ground that Shaukat-uzzaman Bibi and 
Bashir-uzzaman Bibi were entitled to receve Rs.30 a month only for lifé 
and both having died, their legal represencatives by inheritance or by 
transfer are'no longementitled to that allowance and that the plaintiffs being 
the representatives in interest of Ahmad Husain, the paramount owner, are 
entitled to actual possession of the entire village Tewar Khas. 

It will appear that the plaintiffs repuciate the title of Husain Yar Beg 
and Sabiri Begam precisely on the same g-ound. Husain Yar Beg claims 
to derive his right partly from Shaukat-1zzaman Bibi and partly from 
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Bashir-uzzaman Bibi. Sabiri Begam clains to derive title from Bashir- _ 


uzzaman Bibi. -The nature of the rights of Bashir-uzzaman Bibi and 
Shaukat-uzzaman Bibi is precisely identical. The suit was contested by 
Husain Yar Beg and Sabiri Begam on identical grounds. They pleaded 
that the plaintiffs acquired no interest by <cuction purchase because Ahmad 
Husain, whose interest they purchased, had no transferable rights. Sabiri 
Begam ‘took the additional plea that she is =ntitled to Rs.10 a month under 
the deeds of waqf of 1922 and 1924, but -his plea is of no consequence as 
against the plaintiffs, as, if the plaintiffs’ rights prevail—and they can 
prevail only if Shaukat-uzzaman Bibi anc Bashir-uzzaman Bibi had only 
life interest—the deeds of waqf lapsed or their deaths and Sabiri Begam 
ceased to be entitled to anything thereuncer. If, on the other hand, the 
plaintiffs’ rights do not prevail for the alleged reason that their predecessor- 
in-title, Ahmad Husain, had no transferaole right, their suit should be 
dismissed and it would not be necessary to adjudicate on Mst. Sabiri 
Begam’s additional plea. 

The Subordinate Judge decreed the plaintiffs’ suit in its entirety. The 
mutwalli, Nazir Ahmad, did not appeal ner did Mst. Sabiri. Husain Yar 
Beg preferred an appeal which was numbered as F. A. 421 of 1932. On 
receipt of summons Mst. Sabiri Begam filec cross-objections which it is not 
disputed were filed after the expiry of the period of limitation for an 
appeal by her against the decree. Husain Yar Beg and the plaintiffs 
entered into a compromise, the effect of wHich was that the former’s appeal 
was dismissed. There only remain the =ross-objections of Mst. Sabiri 
Begam, which, if otherwise maintainable, remain unaffected by the fact 
that the appeal has been dismissed. - f 

The plaintiff-respondents have taken the preliminary objection that, 
in the circumstance of the case, Mst. SaHiri’s cross-objections, which are 


directed against them alone, are not maintainable and should be dismissed . 


without a hearing thereof on the merits. From the narrative of the facts 
given above, it is clear that Mst. Sabiri Bezam’s cross-objections proceeded 
on the same grounds as Husain Yar Beg’s zppeal which has been dismissed. 


Husam YAR 
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They are not to any extent directed against the appellant, Hušain Yar 
Beg. The position of Sabiri Begam in the litigation was such that ske 
could very well have joined Husain Yar Beg in the appeal filed by him. 


-They both attack the plaintiff-respondents on the same grounds. On the 


‘one hand, it is contended on behalf of the plaintift-respondents that cross- 
objections can be directed only against the appellant and that if is not 
open to one of the respondents who has preferred an appeal to file cross- 
objections under O. 41, R. 22, C. F. C., against his co-respondents. On 
the other hand, it is argued on behalf of Mst. Sabiri Begam that the 
language of O. 41, R. 22, is general enough. to allow cross-objections by a 
respondent, who could have appealed from a part ef the decree but hac 
not done so. It seems to us that the correct view lies midway between 
the extreme contentions which have been put forward before us on behali 


of the plaintiff-respondents and Mst. Sabiri Begam. The expression 


“‘cross-objection” is clearly indicative of the fact that it should be directec 
against the appellant, but it may be taken against a co-respondent alsc 
if there is a community of interest between the latter and the appellant 
Tt is clear to us that where the cross-objection is directed solely against : 
co-respondent, whose case has nothing in common with that of thi 
appellant, but proceeds on the same grounds on which the appeal does, it i 
not maintainable. The case-law on the point does not militate against thi 
view. In the Co-operative Hindustan Bank v. Surendra Nath De it wa: 
‘held that 
A cross-objection which seeks to raise a question as between two res: 
pondents inter se and is a purely lateral attack, in which the appellant i 
not concerned or interested, cannot be entertained in view of the settle 
practice of the Calcutta High Court, both under the old and under th 
present Code. 

The ~facts of this case were dierent, but the view taken is that <: 
‘cross-objection, unless it is directed against the appellant also, is not main. 
tainable. ` 

In Nursey Virji v. Alfred H. Harrison? it was held that 

' The ordinary rule is that the cross-objections provided for by Order 41 

R. 22 of the Code af Civil Procedure are cross-objections which are aime 
against an appellant from a decree of a lower court and are not cross 
objections against 4 co-respondent. In any case such cross-objection 
will not be allowed as against a >o-respondent where the respondent coulk 
have preferred them by way of appeal. 

. In the case before us Mst. Sabiri Begam could have not only prefer 
red an appeal of her own, but as already stated, could have joined wit 
-Husain Yar Beg as appellant in the appeal which the latter filed. In th 
Official Trustee of Bengal v. Charles Joseph Smith? the point has bee: 
considered at great length. It was held that 


Order 41, R..22(1) in so far as it relates to a cross-objection, wa 

. provided to meet the case where a respondent, although the decree is-no 
entirely in his favour, is content to let matters rest provided his opponen 
does not appeal, but who may aot be willing’ to run the risk of havin: 
the finding in his favour varied or reversed without an opportunity o 


1L L. R. 59 Cal. 667 "IL L. R 37 Bom. 511 
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‘appealing against the findings which zre adverse to him. The rule should 


ordinarily be confined to cases of cross-objections urged against the appel- 
lant, but Order 41, R. 33 gives the court a wide discretion, where justice 
requires it, that cross-objections against 1 co-respondent should be heard. 
The rule should not be invoked to en=ble a litigant to avoid the provisions 
of other statutes such as the Limitatoon Act or the Court Fees Act. 


In Abdul Ghani v. Mubammad Fasih* which was decided under the 
Code of 1882, it was held that 


Where it is necessary for the prover decision of an appeal before it, it is 





competent to an appellate court to tzke into consideration objections filed 
under Sec. 561 of the Code of Civil >rocedure by one of the respondents, 
not only as against the appellant, but, it may be, as against the co-respond- 
ents with the objector also, and to modify the decree as against them 
accordingly. , 

In that case the appeal was filed by one of the defendants who 
impleaded the plaintiff and a defendznt who had a common interest with 
the appellant. The plaintiff filed cros-objection which was directed 
against the defendant-appellant and the defendant-respondent. The 
question was whether the plaintiffshould be allowed to impugn the decree 
by his cross-objections so far as it affected his co-respondent. It was 
observed as follows:— 

The court of first instance had decided the suit upon a ground common 
to all the defendants. Consequently, under Section 544 of the Code of 
Civil Procedure, on the appeal of cnly one of the defendants, the appellate 
court could modify or set aside in favour of all rhe defendants the decree of 
the lower court. The whole case wa thus opened out in appeal, not only 
as between the plaintiff and the defendant who had appealed, but also as 
between the plaintiff and other defendants, who had been made respondents 
apparently because they had not joined in the appeal. Having regard to 
the nature of the suit, and of the cecree passed by the court of first 
instance, those defendants were recessary parties to the appeal and 
complete justice could not be done without having them before the 
-court. Under the circumstances of the case they were to all intents and 
purposes appellants in the lower appellate court. The objections under 
Section 561 were preferred not cnly against these other defendants, the 
co-respondents of the plaintiff, but also against the appellant . . . As 
the court, on the appeal of one ot the defendants, could have varied or set 
aside the decree in favour of all the defendant, it seems to us to be just 
and equitable that it should also have the power upon objections taken by 
the plaintiff to vary the decree agairst all the defendants. 

It will be seen that in this case -H2 cross-objections were directed 
against the defendant-appellant to the scme extent as against the defendant- 
respondent, the cross-objector being the plaintiff who had partly succeeded 
in the court of first instance. None ož these cases countenances the view 
that cross-objection can be permitted by one respondent against another 
- where the effect of the cross-objection, if successful, cannot be adverse to 
the appellant to any extent. We hold that in the circumstances of the 
present case the cross-objections filed by Mst. Sabiri Begam, which are 
directed solely against the plaintiff-respondents, are not maintainable under 
Order 41, R. 22, Civil Procedure Cade. Accardingly we dismiss them 
with costs. _ Cross-objection dismissed 
tL L R. 2: AlL 95 
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JAGARNATH GIR (Defendant) 
vers-s ree j 
SHER BAHADUR SINGH (Plaintiff) 

Hindu Law—tInberitence—Mother—w hether beir to ber illegitimate son—Hindu 
Lat—Sanyast—Child initiated as a chela—W hether can be held 10 be a Nibang 
san yasi. i 

Under the Hindu Jaw a-mother is an heir to her illegitimate son. Mayana 
Bai v. Uttarám, 2 Mad. H. C. R. 136, Myns Boyee vw. Ooteram, 8 M. I. A. 
400, V. Subremenia Ayyar v. Rathraveln Chetty, 4l¢Mad. 44, Mst. Maba- 
rani v. Thakur Prasad, 14 Oudh Ca. 234, Chuoturya Run Murdun Syn v. 
Sshub Purbulad Syn, 7 M. I. A. 18, Roshan Singh v. Balwant Singh, 22 All. 
191, Sersuti v. Mannu, 2 All 134, Shome Shenker Rajendra Varere v. 
Rajesbsr Swami Jengem, 21 All. £9, Rathinasabapethi Odayar v. Gopale 
Odaysr, A. I. R. [1929] Mad. 545 referred to. : 

Where a child 16 months old was initiated as a chela by a sanyasi but there 
was no evidence as to the performance of requisite ceremonies on his attain- 
ing puberty and it was proved that he was married and owned property, 
Beeld. that he could not be held to be 2 Nihang sanyasi but was only a grihast 
goshain, Goshain Remdben Puri v. Gosssin Dalmir Puri, 14 Cal. W. N. 191 
referred to. Eng 


First APPEAL from a decree of THAKUR JAGANNATH SINGH, Addi- 
tional Subordinate Judge of Basti. 


K. N. Katju and R. C. Ghatak for the appellant. 

P. L. Banerji, Harnandan Prasad and Shimla Nandan Prasad for the 
respondents. r 

The following judgments were deiivered:— 

Bajpat, J.—This is an appeal by the defendant, Jagarnath Gir, arising 
out of a suit brought by the plaintiff, Sher Bahadur Singh, for possession 
of zamindari property in two villages, Gaopijot known as Shankerjot, 16 
annas, and Kundaria Ganesh, 5 annas, 4 pies. The plaintiff’s allegations 
were that Onkar Bharthi was the absolute owner of the property in suit 
and that he died leaving behind him his widow, Mst. Murat, and his 
mother, Mst. Lakhraji, defendant No. 2, that after the death of Onkar 
Bharthi, Mst. Murat entered into possession of the property as a limited 
owner and, on her death, Mst. Lakhraji, the mother, became entitled to 
the property. The plaint then goes cn to say that after the death of 


-Mst. Murat there were disputes regarding mutation in the revenue court 


and, although the first court decided in favour of Mst. Lakhraji, the 


‘appellate revenue court decided in favour of Jagarnath Gir, who how- . 
ever was not the chela of Onkar Bharthi nor was the property a math 


property and Onkar Bharthi had no right to initiate a disciple. It is then 


-stated that-Mst. Lakhraji, the second defendant, has executed- a sale deed 


dated February 13, 1928 in favour of the plaintiff transferring the plaint 
property and all'the rights appertaining thereto to the plaintiff. 
Mst. Lakhraji supported the plaintiff but Jagarnath Gir filed a written 
*P A. 193 of 1930 (connected with F. A. 162 of 1931) 
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statement pleading that the property in sait was nat the personal property 


of Onkar Bharthi but belonged to the Nihang gaddi of math Shankérjot 
and has according to the custom of the gaddi been devolving with the 
dice of the mahaht upon the chela inciated by the last holder of. the 
gaddi. It was then said that Onkar Baarthi was, like his predecessors, 
a Nihang Sadhu and that Jagarnath Gir was initiated a chela by Onkar 
Bharthi, that Onkar Bharthi could not tcke a wife nor could Mst. Murat, 
even if she was married, get a right of imeritance. As regards defendant 
_ No. 2, Mst. Lakbraji, it was pleaded that she was neither the mother of 
Onkar Bharthi nor the wife of Oudh Bkarthi but was a fictitious person 
from whom the plaitiff had obtained a fctitious sale deed without paying 
any consideration. In the alternative it was pleaded that Onkar Bharthi 
had executed a will in favour of Mst. Murat by virtue of which she had 
become the absolute owner of the property in sui, and she in her turn 
executed a will dated June.15, 1923 in -avour of Jagarnath Gir and the 
plaintiff was by no means entitled to ger the property in dispute. 

Upon these pleadings the following issues were framed by the court 
of first instance:— 

1. Whether the property in dispu e was the personal property of 
Onkar Bharthi or it was the property of math? i 
~ 2. Whether the defendant No. 1 iz the chela of Onkar Bharthi? 

3. Whether Onkar Bharthi belong: to the class of Nihang sadhus? 
If so, what is its effect on the suit? 

4. Whether there is any special custom in the Shankerjot math about 
the devolution of the math property? E so, what is its effect? 

5. Whether the defendant No. 2 3 the mother of Onkar Bharthi 
and wife of Oudh Bharthi and, if so, cam she legally transfer the property 
in suit? 

6. Whether Onkar Bharthi executed any will in favour of Mst. 
Murat and whether she had become abolute owner of the property in 
suit? 

7. Whether Mst. Murat executed a will, dated June 15, 1923 in 
favour of the defendant and, if so, what is its effect on the suit? 

8. Whether the plaintiff is entitled -o any relief? 

The court of first instance has decd=d all the issues in favour of the 
plaintiff and has therefore decreed the daintiff’s suit. The defendant 
has filed the present appeal in which he challenges the findings of the court 
below. 

The first point that we have got to decide is whether the property in 
suit is endowed property dedicated to Shankerjot math or is the personal 
property of Onkar Bharthi. There is no document on the record to prove 
that the disputed property is endowed prcperty nor is it so entered in any 
revenue record. In the wajib-ul-arz of 160 Oudh Bharthi, the predecessor 
of Onkar Bharthi, described the property as his personal property. In the 
year 1902 one Mahadeo Bharthi brought a suit against Oudh Bharthi for 
possession of this very property on the =llegation that the property was 
math property and Oudh Bharthi had los- his right of being a mahant by 
reason of his misconduct. In that suit it was decided by the trial court 
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as oat as by the Distričt m that the property in suit.was not endowed 
“property. and that Oudh Bharthi was the full owner of the property.. 
Oudh Bharthi ïn his written statement filed in thé above suit said that 


ser hp there was no property appertaining to any math out “ef the ‘property if 


‘questién and the entire property exclusively belonged to the defendant 


Sacr Bama- who was the sole owner thereof. Later on there was another litigation i in 
BUR) SENGE Shy year 1922 when: Mahant Durga Bharthi brought a suit against Msc. 


Bay pal, J. 


tL 


Murat in which again a claim was made by the then plaintiff that the 
property was math property. The High Court discussed the evidence 
adduced in the case and dealing with the kaifiat mahtavi and kaifiat 
sherista nizamat which were produced in that suit, held that ‘those docu- . 
ments clearly proved that the property was the - ancestral :zimindari 
property which had been acquired by the predecessors of the defendant in 
the suit.. The learned Judges held thar the plaintiff. of that’ suit. had 
failed entirely to prove that the property was ever dedicated to.any math 
‘of Shankerjot and that the suit property was the personal property. of 
Onkar Bharthi. Mst. Murat, the original defendant, died during the- 
pendency of the appeal in the High Court and Jagarnath Gir, the present ` 
defendant, along with certain other persons, were brought on. the record 
in her place. These two reports have been filed in the preserit,suit as well 
and we have come.tp the conclusion thar they establish. that the’ property 
in suit was the aa property of Oudh Bharthi and Onkar- Bharthi. - 
A number of plaintiff’s witnesses deposed that Onkar -Bharthi was the 
owner of the suit property whereas none of the defendants’ witnesses 
had the courage to say that the disputed property was endowed 
property., The will by Onkar Bharthi in favour of Mst. Murat and ‘the 
will by Mst. Murat in favour of Jagaraath Gir produced by the contesting 
defendant are disputed by the plaintiff, but it is worthy of note that in 
both these deeds the property is mentioned to be the personal property 
‘of the executants. Finally, there is nc evidence on the record to prove the 
existence of any math. We are, therefore, in agreement with the court 
below that the suit property was the personal property of Onkar Bharthi 
and not the property of any math. 

The court below, after a discussion of the evidence and the circum- 
stances in the case, came to the conclusion that defendant No. 1, Jagarnath 
Gir, was not the chela of Onkar Bharthi. This finding was not ‘specifically 


- challenged in the grounds of appeal to this Court, unless it be considered. 


that’ the challenge was implied in ground No. 4 of. the memorandum of | 
appeal which is to the effect that 


it was proved that the property in suit devolved from guru to chela, which 
was, in fact and in law, endowed property and was not the personal property 

of Onkar Bharthi. 
We are of the opinion that if the appellant -~wanted to contest this 
finding he should have said so specifically in the grounds of appeal. Under 
thë circumstances it is sufficient to say that we are in perfect agreement with 


-~ the court below and hold that it has ‘not been proved that Jagarnath Gir 


is the chela of Onkar Bharthi -` 
The next point that we- -have got to` “determine is whether Onkar 


Po 
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Bharthi was 2 Nihang Sadhy. “The court below has-come tothe conclu- 
sjon that-Onkar Bharthi was not a Nihzng Sadhu but'a Grihast goshain. 


The only’ circumstance’to-Which reference kas been made by learned counsel - 


or behalf of: the appellant on this point i: that Oudh Bharthi in his will 
November’-1901° said that he had initiated a disciple named Onkar Bharthi 
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who was then of tender age. There is also some evidence to the -effect SAk BAHA- 


that Onkar Bharthi was shaved when be was initiated. This shaving 
ceremony took place when Onkar Bharthi was about sixteen months old, 
as was deposed to by Mst. Lakhraji, when she gave her evidence on March 
3, 1903°in the litigation between Mahadso Bharthi and Oudh Bharthi. 
We may therefore take it that the iniiation took place about 1901. 
Bhaonath. Pandey, Bhagwan Datt, Hubba, Guptar and a number of other 
witnesses produced on behalf of the plairtiff proved that Oudh Bharthi 
diéd when Onkar Bharthi was about even or eight. This would show 
that the ceremonies, which are necessary for the initiation of a person as 
a Nibang could not have been performec and Onkar Bharthi could not 
ve been made a Nihang. In the case of Goshain Remdhan Puri v. 
Gossein Da}mir Puri it was held that according to the custom of -the 
dasnami sanyasis to which class the Nihang goshain belongs, 
every aspirant for entrance into the arcer has to pass through a period of 
probation which may extend to months or even years and during which 
period it is open to the chela to revert to his natural family. It-is not 
till the performance of the final ceremony or the biraja home that the 
aspirant is irrevocably attached to tke sect and completely severed from 
his family. It is, therefore, essential -hat the biraja home should have 
been duly performed. It is not usual to whisper the mul mantras into 


the ears of the’ novice at the time of the first initiation though some’ 


mantras may be recited on such an occasion. The biraja home | 
can be performed only when the chela h-s reached the years of discretion so '- 


as to be able to realise for himself the zuli significance of the final act of 
the renouncing of the world. 


~ 


DÜR SINGH '!' 


Bajpai, J. 


This case was followed by this Court ia the case of Baldeo Prasad vo 


Arya Priti Nidhi Sabba’, in which it was held that 


the mere fact that a person declares that he has become a sanyasi, or that’: 


he calls himself or is described by others -2s such, or wears clothes ordinarily 
‘worn by sanyasis would not be sufficient to make him a perfect sanyasi. 
The essential ceremonies in this connection include the performance’ of 
prajapathiyesthi homam and the viraja homam. : 
There is a very interesting note by Warden. printed as appendix B, 
t-page 433, in Steele’s “Customs of Hindu Caste” giving the origin of -the 


anyasis and the ceremonies that are-essent-al for initiation and, according. 


o that note also, the celebration of the viraja homam is essential. In 
“rooke’s book, “The Tribes and Castes o= the North-Western Provinces 


nd Oudh”, Volume JI, page 470, there is ¢ quotation from Mr: Sherring ` 


vho describes the mode of initiation as fol-cws:— 


The candidate is generally a boy, but maybe an adult. At the Stvaratri ' 
festival water brought from a tank in which an image has been deposited is 


applied to the head of the novitiate, which is thereupon shaved. 


The. Guru or spiritual guide whispecs to the disciple the satred text. ` 
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(mantra). In honour of the event all the goshains in the neighbourhood 
assemble together, and give their new member their blessing; and a sweet- 
meat called laddu, made very large, is distributed among them. The novi- 
tiate is now regarded as a goshain, but he does not become a perfect ane 
until the viraja homz has been performed, at which a goshain famous 
for religion and learning gives him the original mantra of Siva. The 
ceremony generally occupies three days at Benares. On the first day, the 
goshain is again shaved, leaving a tuft on the head (chundi, sikha). For 
that day he is considered a Brahmin and is obliged to beg at a few houses. 
On the second day he is held to be a Brabmachari and wears coloured 
garments and also the sacred cord (janeu). On the third day the janeu is 
taken from him and the head-lock cut off. The mantra of Siva is made 
known to him and also the Rudri Gayatri (not the usual one daily pro- 
nounced by Brahmins). He is now a full goshain or vanaprasta, is remov- 
ed from other persons and abandons the secular world. Henceforth he is 
bound to observe all the tenets of the goshains. ‘The complete goshains 
who have performed the ceremony of the viraja homa are celibates. It is 
customary therefore for men not to perform it until they are 40 or $0 years 
of age, as it involves the abandonment of their wives and families. 

At the same page Crooke says that 

goshains are both ascetics and family men. The former are generally 
known as kutichar, ashandhari or mathdhari and the latter grihast. 

At'page 471 he has stated that 

among the trading goshains the mahant of Mirzapur who belongs to the 
Giri section was for a long time notorious among the merchants of northern 
India. Such goshains nave practically abandoned all claim to living a reli- 
gious life and exercise no priestly functions. 

There is no evidence on the record of this case to show that any of 
these ceremonies were performed or that Onkar Bharthi had reached the 
years of discretion when he could understand the significance of the mul 
mantras and of the fact that he was irrevocably renouncing the world. 
Reference has been made to the fact that he was buried but this circum- 
stance alone is not sufficient to show that Onkar Bharthi had become a 
sanyasi or a Nihang. Janki Nath, a witness on behalf of the defendant 
Jagarnath Gir, stated: 

Onkar was married to Mst. Murat. The Mahant who is not married is 
called Nihang mahant. Onkar was married to Murat and so [ cannot say 

‘ whether he was grihast or Nihang. ‘The court knows it I am grihast. I 

cannot tell what is the difference between me and Onkar on the point of 
grihast. 

Every circumstance points in favour of Onkar being a gribast goshain 
and not a Nihang sanyasi. The necessary ceremonies had not been per- 
formed in his case; he was married and lived the life of a worldly man and 
was Asano of property. We, therefore, agree that Onkar Bharthi was 

2 grihast g 

The ane that the disputed property was the personal property 
not dedicated to any math and that Onkar Bharthi was not a Nihang 
sanyasi naturally obviates the necessity of finding whether there is any 
special custom in Shankerjot math about the devolution of the math 
property, because the ordinary Hindu Law would govern the inheritance. 
Paragraph 7 of the wajibularz of 1860 subscribed by Oudh Bharthi runs 


r 
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as follows:— z 
In this village I have been appointed as a lamberdar. After me my 
eldest son, if he be fit, should be appointed as lambardar. If he be, unfit 
° then any other son who may be fit shauld be appointed as lambardar. If 
my heirs be minors then some of my relations should be appointed as 
, sarbarahkar to look after and protect the property of my son. ‘ 
The above citation from the wajibularz also shows that the line -of 


succession is not governed by any special custom, that is, the devolution. ' 


from guru to chela as is alleged by Jagarnath Gir, but by the ordinary 
Hindu Law. 

It was also cqntended in the courts below that Onkar Bharthi had 
executed a will dated October 29, 1918 in favour of Mst. Murat making 
her the absolute owner of the property and that Mst. Murat in her turn 
had executed a will dated June 15, 1923 bequeathing the property to 
the defendant and by virtue of these two deeds the defendant is in rightful 
possession of Onkar Bharthi’s estate. The court below has held against 
the genuineness of these wills. A half-hearted argument was advanced 
before us in this connection but it is not necessary for us to say more 
than that we are in perfect agreement with the court below that the 
evidence produced by the defendant to prove the will of Onkar Bharthi, 
is entirely worthless and, so far as Mst. Murat’s will is concerned, 
Bhuleshar Lal the scribe, himself says that Mst. Murat died early on the 
morning of June 15, 1923 and the will was written out four days after 
her death. 

The next question that we have got to decide is whether Mst. Lakhraji, 
who is impleaded as defendant No. 2, is the mother of Onkar Bharthi. 
The learned Additional Subordinate Judge has recorded a finding that 
defendant No. 2 is Lakhraji, mother of Onkar Bharthi. It has been 
strenuously contended on behalf of the defendant-appellant that this 
finding is wrong. Although the judgment of the court below is not 
satisfactory on this point we have also come to the same conclusion 
independently and without deriving any assistance from the reasons given 
by the learned Subordinate Judge. 

[Their lordships discussed the evidence, oral and documentary, on 
this issue at length and concluded. ] 

Our finding, therefore, is that Mst. Lakhraji, defendant No. 2, the 
vendor of the plaintiff, is not an impostor, bur the mother of Onkar 
Bharthi. 

The next question that we have got to decide is whether Mst. Lakh- 
raji and, through her, her representative is entitled to succeed to the 
property in dispute after the death of Mst. Murat, as the mother of 
Onkar Bharthi who was the last male owner of the property. 


plaintiff’s case is that Mst. Lakhraji was the wedded wife of Oudh Bharthi. 


and Onkar Bharthi was her legitimate son. An issue was struck by the 
learned Additional Subordinate Judge on this point, but he has not 
recorded a finding on the same because he was of the opinion that even 
if Onkar Bharthi was the illegitimate son, Mst. Lakhraji was entitled to 
succeed. We regret that the learned Judge left this point undecided and 
if we disagreed with him on the question of law that we shall discuss 
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rC presently, we might have thought it desirable to remit an issue on the 

. V19, point upon the evidence already on the record. We shall consider the 
~—— question on the assumption that there was not a legal marriage as under- 
Jaanas ' stood, in the present times, between Mst. Lakhraji and Oudh Bharthi and 
Fa ‘that Onkar Bharthi was an illegitimate son according to the. present 
‘Suex Pama- acceptation of the term. It is not denied that Onkar Bharthi was the 
pox Sea gon of Mst., Lakhraji aid we have held before that the present Mst. 
Bajba,- J. .Lakhraji is that mother. What is, however, strenuously argued on behalf 

‘of the appellant is that the mother is‘not entitled to succeed to her illegi- 

timate son. It is said that this is the logical result under the Hindu law 

„as it stood before Manu and even, after it underwent? some changes in the 

~ times of Yajnavalkya and Vijnaneswara and was further modified by 
judges in the present times. The contention of the respondent, however, 
is that upon a correct appreciation of the original texts and after paying 

„due regard to the decided cases, there is no warrant for excluding the 

mother from inheriting her illegitimate son’s property. We shall first 

mention the line adopted by the appellant in his argument. Reference 

“was made at the very outset to Sarvadhikari’s Hindu Law of Inheritance 

(Tagore Law Lectures, 1880), page 281 where the learned author says: 

_ If we carefully read the extracts from Manu which we have given in 
another place we come to the irresistible conclusion that the line of 
succession after soms, father, brothers, the nearest of kin, the remote 
kinsmen, the preceptor or the pupil has entirely closed and there is no 
room for further admission. No, Father Manu cannot silence the. 
qualms of his conscience. For a long-time he talks of a great many 
other things to divert his attention from the disagreeable subject, but the 
shadow repeatedly crosses his path, and he can amo longer keep silence. 
He gives a start, stamps his foot upon the ground and the fiat goes forth: 

Of a son dying childless, the mother shall take the estate~and the 
mother also being dead the paternal grandmother shall take the heritage. 
As soon as his judgment is pronounced, the great sage turns aside his 
face, and thinking taat the painful duty was at last done, talks volubly 
of other matters and tries to forget that he has insulted the memory. of 
veteran legislators- by declaring women as heirs. 
It is, therefore, said that Manu could not have intended to allow a 
mother to succeed to the estate of her illegitimate child when it was only 
for the first time declared by him that she should be one of the heirs to her 
son. There can, however, be no doubt that by the time-of Yajnavalkya 
it was fully established that a mother was an heir and that a son was an 
heir both to his father and his mother and in. the Mitakshara also the 
mather is recognised as ar heir and comes even before the father. It is, 
however, contended that throughout the Mitakshara wherever*-a ton is 
mentioned it is a legitimate son who is intended and similarly wherever 
a father or mother is mentioned one connected by a recognised form of 
marriage is intended. Ccming to the decided cases it was held in the 
case of Sorsuti y. Mannu? and in Roshan Singh v. Balwant Singh* that an 
illegitimate son of the th-ee higher classes is not an heir to the father 
according to the Hindu Law and this view has also been taken by the 
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Madras High Court in the case of Mecnakshi.v. Muniandi Panikkán”. 
dt is said that in the case of V. Subramanic Ayyer v. Rathnavelu Chetty’, 
‘the learned judges of the Madras High Court have extended the principle 
laid down by- their Lordships of the Privy Council by holding that-the 
Sudra father of a son from his concuHine would, on the principle of 
reciprocity or justice, equity and good coascience, inherit the estate of her 
illegitimate son and Sadashiva Aiyer, J. was of the opinion that he might 
possibly inherit collaterally. Commenting on the case of Jogendra 
Bhupati Hurrochandra Mabapatra v. Ni. yanand Man Singh" the learned 
counsel for the appellant argues that athough when it was laid down 
that two illegitimate’ sons might succeed zo each other their Lordships’ did 
not intend to extend the scope of what they had laid down previously 
but simply intended to hold that they would succeed to each ‘other as 
brothers by survivorship on the grounc that they were members of a 
joint Hindu family, that is to say, on tae principle of the formation `of 
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a joint Hindu family and not as a matter of inheritance. Citing the. 


original text of Manu to the effect that te the next sapinda the inheritance 
belongs, it was said on behalf of the apoellant that it was laid down by 
their Lordships of the Privy Council in the case of Ram Chandra Marland 
Waikar v. Vinayek Venkatesh Kothekar® that sapindaship must be mutual 
and that the sapindas must be so related zo each other that they should be 
sapindas of each other, and it was conterded that an illegitimate son can- 
‘not be the sapinda of his mother, conversely the mother cannot be the 
sapinda of her illegitimate son and thtriore she cannot be an heir. It 
is argued that although the mother is mr specifically mentioned she is 
still treated as a sapinda, and it has been-made clear in the cases of Shome 
Shankar Rajendra Varere v. Rajeshar Swami Jangar? and Rathinasabapathi 
Odayar v. Gopala Odayar" that sapinda relationship depends on a lawful 
| marriage. Coming to the time of Yajnevalkya in Chapter II, Sec. 2, it is 
stated that both parents (pitrau) will sicceed to the estate of their son 
after certain prior heirs have been exhausted. ‘The Benares school has made 
it clear that between the two parents thr mother takes precedence. It is, 
‘however, pointed out that the word pitrau must mean parents who are 
legally married, ‘and in this connection reliance is placed ‘on the use of the 
same word in Chapter I, Sec. 3 of Yajna~alkya where it is stated that sons 
divide equally both the effects and debts after their two parents (pitrau), 
which ‘it is said must mean parents whc are legally married. When the 
texts of Yajnavalkya say that “of heirs dividing after the death of the father 
let the mother also take an equal share” and that “if he (father) makes the 
allotments equally, his wives to whom nc. separate property has been given 
by the husband or the father-in-law, must be rendered partakers of like 
portions” then it was meant that the lady should be legally married. It is 
then pointed out that the case of Mayane Bai v. Uttaram™ proceeded more 
on general principles of justice, equity ard good conscience rather than of 
Hindu Law and in the case of Myns Boyze v. Ootaram™ their Lordships of 
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the Privy Council implied that in the absence of a custom or usage having 
the force of law an illegitimate child cannot inherit the estate of his mutheg. 
Finally it is contended that although there is an exception which allows an 
illegitimate son of a Sudra father to succeed to the estate of his father and 
although on the principle of- reciprocity or justice, equity and good consci- 
ence the father-might succeed to his illegitimate son, there is no text which 
allows the illegitimate son to succeed to the estate of his mother, much less 
is there any text which allows a mother to succeed to the estate of her illegi- 
timate son. So far as judge-made law is concerned strength is sought from 


-the case of Jagannath Raghunath v. Narayan L. Shetbe wherein it was 


held that the Stridhan of a female devolves on her d&th-upon her husband 
in preference to the son born of her by adulterous intercourse. , 

On behalf of the respondent the line of argument adopted by his 
learned counsel is that there is no text which prevents an illegitimate son 
from succeeding to the estate of his mother in any caste, nor the mother to 
succeed to her illegitimate son and there is no justification for holding that 
the mother should be married according to the present conception’ of 
marriage. It is said that the old Hindu law-givers recognised eight forms 


` of marriages (some of which received the approbation of the law-givers and 


some did not but all were recognised as legal) and twelve kinds of sons, and 
therefore there was very little room for what is now known as an illegiti- 
mate son. It was also ordained that a man of a superior caste could marry a 
woman of an inferior caste and provision was made ‘for the sons from 
the wives of different castes in different proportions at the time of partition. 
It was, however, not open for a woman of a higher caste to marry a man of 
an inferior caste when probably she would become an outcaste. Mr. Shastri, 
however, at page 665 of his book stated that a woman living in adultery 
with a man of equal or superior caste did not become an outcaste. The 
only restriction therefore in marriage, apart from questions of consan- 
guinity, was that marriage between women of a superior caste and a man 


. of an inferior caste was not permissible. One of the recognised forms 


of marriage was the gandharb form of marriage which is described as 
the voluntary union of 2 maiden and her lover which springs from desire 
and has sexual intercourse for its purpose 
and this in modern times would be called mere concubinage. The son 
of such a marriage in the olden days would be a legitimate son and indeed 
would be the principal kind of son, namely, the aurasaz. ‘There were, as 
stated before, twelve kinds of sons, the first of whom was called the 
principal (aurasa): the remaining eleven were secondary.and ancient 
Hindu Law prescribed various devices for obtaining sons, even to the 
extent of a child be being begotten by another person, namely, by a sagotra 
(this was kshetraja son) or of a child being born to an unmarried damsel 
while she was in her father’s house (this was the kanina son). But it 
must be understood that in these cases the putative father must be of the 
same caste. Here again it would appear therefore that the only restric- 
tion was that the caste of the procreator must not be lower. It is, there- 
fore, difficult to imagine of an illegitimate child provided there was no 
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degeneration on the part of the woman ao far as the caste was concerned. 


ane recognition of twelve kinds of sons ir the ancient times is due to the 
act that great spiritual benefit was expected from the son. He isa 
putra, the deliverer of the soul of the faher from the torments of hell 
(put), and there was, therefore, an inordmate desire amongst the Hindus 
of old that a son should be born who would be capable of performing 
this act of deliverance. Manu gives full 2xpression to this longing when 
he says, 

By 2 son a man obtains victory over all people, by a son’s son he enjoys 
immortality ahd afterwards by the son of that grandson he reaches the 
solar abode. © 

Various kinds of marriages were reccgnised on principles of morality 
because it was considered sinful for a mar to have carnal connection with 
a female and not make a decent woman of her, by insisting thar under 
whatever circumstances the connection takes place a marriage must be 
deemed to have taken place. It is contended that if Onkar Bharthi -had 
been born in the days of yore he would have been considered legitimate 
or principal child (aurasa) of Oudh Bharthi and Mst. Lakhraji would be 
deemed to have been married according ta the gandharb form of marriage. 
The only exception that was made formerly was in the case of a son 
begotten on a female slave, that is a dasipurra, and there it was declared that 
a son begotten by a Sudra on a female slave may take a share by the 
father’s choice but the son begotten by a man of a regenerate class on a 
female slave was not held to be entitled to a share even by the father’s 
choice but only to maintenance if he was docile. All forms of marriages, 
excluding the brahma where the saptagadi is performed and the asur 
which in rituals is allied to the brahma with the exception that the bride- 
groom pays consideration for the bride. cre now obsolete. We of course 
leave here marriages permitted by custom out of cansideration. All kinds 
of sons except the aurasa (ordinarily understood as legitimate) and dattaka 
(ordinarily understood as adopted) are <lso obsolete and slavery too has 
been abolished. It, therefore, perhaps Hollows that an illegitimate child 
according to Hindu Law as at present urderstood, would be the offspring 
of concubinage and that is the reason why their Lordships of the Privy 
Council have said that an illegitimate chil¢ as distinguished from a dasiputra 
would not succeed to a father of a regenerate class but would only succeed 
to a Sudra father. The contention oi the respondent therefore is that 
there is no justification for extending the principle any further. It is 
said that the rule of English Law regard_ng illegitimate children does not 
apply to Hindus. He is not a filius sullius as regarded in English Law 
and this was held in the case of Ram KaE v. Jamna'* . The original text 
being that a mother succeeds to her son it would follow that the mother 
could not obviously mean married only according to the brahma or the 
asur form of marriage, and the submisiion of the respondent’s counsel 
is that when the original text is being interpreted the conditions prevailing 
in ancient times should be investigated and modern notions should not 
be engrafted’ unless justice, equity or good conscience so demand. We 
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Gm. — feel_inclined to agree with this argument, inasmuch as it is based on the 
i934 - scheme of the Mitakshara and when there is no express text forbidding an, 
——' illegitimate child from succeeding to the estate of his mother and vice 
Jaaa versa and when it finds support from modern. writers on Hindu Law of 
te great repute and by certain decided cases. Mr. Jogindra Chandra Ghosh 
Sux Dama- in his Principles of Hindu Law, Volume I, 3rd edition, page 69 quotes a> 
PUR SINGH text of vrihatparasara which is as follows:— 

Bajpel, J.: The son begotten by one of equal caste (the illegitimate son) is the 
offerer of pinda of his mother and is in every respect (a son to her), but 

he is nothing to the begetter, as he is born of lust. 

At page 369 he says: 

We have already seen that according to the rule of Vribatparasara 
illegitimate as well as legitimate children inherit the estate of a woman 
and if it is stridhan there is no reason to suppose that the ordinary rule of 
Hindu law will not apply. 

At page 765 he discusses the status of an illegitimate son and at the 
top of page 766 says: : 

However that may be, illegitimate sons. are heirs of their mothers 
according to the smritis and the English rule that illegitimate children 
have no rights whatsoever can have no application to Hindus... 
Considerations, of ‘public policy and nae ought to determine the 
question of inheritance in these cases irrespective of the old fictions and 
superstitions. I have shown at page 369 that the illegitimate sons offer 
sapindas to their mother and are thus related according to Jaw to her 
and to one another and have thus also rights of inheritance to the estate 
of the mother and also of one another . . . The law which makes 
every erting woman and her poor innocent children‘ outcastes and denies 
them all rights of inheritance even among themselves cannot be considered 
as consistent ‘with common humanity and natural justice’. 

Mr. Ghosh therefore would uphold the rights of illegitimate children 
to the estate of their mother on the original text as well as on grounds of 
natural justice and common humanity. Mayne, in his book on Hindu 
Law, 9th edition, page 808, when speaking of illegitimate sons says: 

It is also to be remembered that, as the English rule which prevents 
bastards tracing to their father has no existence in Hindu Law, so the 
fact of illegitimacy does not prevent bastard brothers claiming to each 
o ... still less is there any absence of heritable blood as between 
bastards and their mother. 

Trevelyan, ia his book on Hindu Law, 3rd edition, at page $00 says: 

Illegitimacy is not a bar to the succession of children to their mother’s - 
property, but in a competition between legitimate and illegitimate children 
the rights of the former prevail. 

Sir Hari Singh Gour in his Hindu Code, 3rd edition, page 1586, says 
as follows:— 

Neither unchastity, as distinct from prostitution nor illegitimacy dis- 
qualifies an heir to a stridhan; the reason for the one is the absence of any 
express disqualifying text, while the other is supported by express texts 
in its favour quoted under the next section . . It will be seen that under | 
the Mitakshara Law of inheritance: to males, only the unchaste widow 
is disqualified from inheriting to her husband, though under the Dayabhag 

i such disqualification is more'general. But, so far‘as.regards inheritance of ` 
e the stridhan this disquslification is generally absent whether the heir is 
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subjèct to the Mitakshara or the Dayabhag Law. 
Again at page 1587 he says: 
Abundant texts (Manu—IX, 35, 38) exist in the early smritis recognising 
e one’s natural offspring and there is ao authority against the existence 
of heritable blood between the woman and her offspring. 

Coming to the decided cases, the first case which was relied on by 
the respondent was the case of Mayna Bat v. Uttaran”. ‘This was a deci- 
sion by the High Court of Madras on the remand of the case by the Privy 
Council. Certain passages from the jucgment in this case support the 
plaintiff's contention. At page 201 the learned Judges say as follows:— 


Certainly these are many passages of the text-writers which recognize 
the relationship of the son, irregularl~ begotten, to his mother’s family. 
Yajnavalkya quoted in the Vivada Chintamani (p. 283): ‘A damsel’s 
child is one born of an unmarried wcnan, he is considered as the son of 

. his maternal grandsire’, This passage clearly recognizes the mother and 
her son irregularly begotten, as cogmate, and the Mitakshara quoting 
Manu (Chap. I, Sec. XI, Cl. 7) pomts out that, if the girl is married, the 
child, although not begotten by th= husband, becomes his son. ‘The 
authorities already referred to, as to tre son of concealed origin, also hear 
upon this point, and seem to show clearly that the Hindu Law, although 
for obvious reasons not recognizing as tne husband’s son one got by a man 
of uncqual class, nevertheless gives ro ground whatever for supposing, 
that the circumstance of birth from illicit commection severs the union 
between the mother and her son, so as not to admit of heritable blood 
between them.... All the passages to he found in the text-books have 
reference to the right of inheritance ex perte paterna. That from the. 
younger Macnaghren, quoted in the 2-ivy Council, is of that character, 
and it is wholly unnecessary to consaer whether his opinion is well or 
ill-founded. The doctrine of Mr. “ustice Strange in Sec. 363 of his 
Manual is fully borne out by a dictum in the case quoted (Ters Mnnnee 
Dassea v. Motee Buneanee, VIL Sadr, Dew. Ud. 273). It was a suit by 
the daughter, born in wedlock of a mother who afterwards lapsed into 
prostitution, to recover from the daughters born in prostitution the pro- 
perty of the mother. The Court heid the plaintiff’s title not made out, 
because the conduct of the mother had entirely severed her from her 
natural family, so that the plaintiff, the daughter born in wedlock, 
could not succeed to her. ‘There is also the dictum that the prostitute 
daughters are entitled to succeed, Sut the plaintiff's case failing this 
was not actually necessary to the derision. In Madras too it has never 
been doubted that the children of tke prostitute succeed to the property 
of their mother....... Our rezsoring, therefore, is that there is no 
authority against the existence af heritable blood between the woman 
and her illegitimate offspring. 

The next case that was cited by the respondent was the case of 


Maharani v. Thakur Prasad’, in which the learned Judicial Commissioners 


held: ' 

that p acquired by an unckaste widow from the brother of a 
man with whom she had lived for years as his concubine is ‘not her 
stridhan in the sense in which the expression is used in the Hindu Law 
and further that the property s acquired by the widow goes to her 
illegitimate child and not to the-members of her husband’s family upon 
™2 Mad HL C R 196 “14 O C 234 

21 


CL 
1934 
JAGARHATH 
Gm 
v 
Summ RAHA- 
DUA SINGH 


Bajpai, J. 


162 HIGH COURT - [1935 | 


whom the widow had no claims whatever after she began to live with 


r our. 

The third | d case cited by the respondent is the case of V. Subramanin 
deuce v. Rathnavelu Chetty 17 decided by the Full Bench of that Court én 
which the learned Judges held that: 

Where an illegitimate son who, if he had survived his putative father 
would have inherited his estate ether alone or along with others, dies 
leaving no issue, widow, or mother, his putative father is entitled to 
succeed as his heir. ` 

Although this case is a direct authority on the right of the putative 
father to succeed to the estate of his illegitimate son but there is a very 
full discussion in the judgment on the question of* illegitimate children 
generally and the view that has been approved of is that “of the cognation 
between the mother ana her offspring there exists no doubt whatever”. 
The last case that was cited on behalf of the respondent was the case of 
Kasturi v. Lote Major’®, in which the Judicial Commissioners of the Nagpur 
Court, after a review of the original texts and the decided cases, came to 
the conclusion that according to the Hindu Law an illegitimate daughter, 
even among the twice barn classes, inherits the property of her mother in 
preference to trespassers. It will thus be seen that, although the cases 
cited by the appellant do not negative the right of a Hindu mother to 
succeed to her illegitimate child, the cases cited by the respondent favour 
the proposition that there is heritable blood between the mother and her 
illegitimate offspring, and the Oudh case quoted above is a direct autho- 
rity for the contention that the illegitimate son succeeds to her mother, 
and we are of the opinion that on the principle of mutuality the mother 
should succeed to her illegitimate child. The original text is that the 
mother (not the wife of the father) succeeds to her son. 

In the absence of clear authority it has been held that the principles 
of justice, equity and good conscience can be applied in cases under the 
Hindu Law. In 2 Madras High Court Reports already quoted the 
learned Judges say at page 199: 

This seems to be the rule of equity and good conscience, which, by 
our Charter, we are bound to apply where no positive provision of law 


exists. 
In 14 Oudh Cases at page 237 the learned Judicial Commissioners 
gay: 
The present case being one to which no express provision of the Hindu 
Law can be made applicable the Court must decide according to the 
Rs les of justice, equity and good conscience. 
ba Kishan v. Raj Kuar’® the learned Judges say: 
We cannot find amongst the authorities and texts cited to us any 
‘sure principle to guide us in this case. Under these circumstances’ we 
must act on the principles of equity and good conscience,- 


There is abundant authority therefore in the decided cases for the 
contention that in the absence of clear text and authority we can decide 
a point by applying the principles of justice, equity and good conscience. 

ere may be some obscure texts which preclude an illegitimate son from 
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claiming rights of collateral succession ard this may also be justified by 

uity and good conscience, but an illeg-timate child, after the death or 
fis putative father, can look up to no one except his mother who brought 
hfm into the world, and an erring mother can rely only upon her child 
after the death of her paramour. The right of one to succeed to the 
property of another can, therefore, be b=sed on the principles of justice, 
equity and good conscience, and there is n= reason why the property should 
by escheat go to the Crown. 

For the reasons given above, I would uphold the decision of the court 
below and dismiss this appeal with costs. , 
` SULAIMAN, C, $.—I agree with my learned brother, and would like 
to add only a few words on the right of a mother to inherit her illegitimate 
son’s estate under the scheme of inheritanze as given in the Mitakshara. 

If for a moment we confine our utrention to the old law, without 
taking into account the subsequent rulings the position is perfectly clear. 
legitimacy in the sense in which it is now understood was not at all 
recognised under the ancient Hindu Law. It could only come in if thece 
was a legal impediment to marriage or the order of the castes was infringed 
by a woman of a higher caste marrying a man of 2 lower caste. So long 
as the man and the woman belonged to zhe same caste and there was no 
legal impediment to marriage, either on acount of blood relationship or on 
account of the woman being already mar-ied, any union between the two 
was recognised as a valid marriage. Ind-ed, besides eight different forms 
of marriage there were numerous other forms of marriage, rendered valid 
by custom, like karao, sagai etc. To these may now be added marriages 
recognised by statute. Four of these wzre approved forms of marriage 
and the remaining four disapproved forms. But all the same, even the 
latter were recognised as good marriages. They included the forcible 
capture of a woman as also the keeping o- a woman, raped while asleep or 
intoxicated (see Kishen Deiv. Sheopaen®™). Six out of the eight 
recognised forms of marriage are now obsolete, unless they are sanctioned 
by custom. The recognition of these various forms merely implied that 
the performance of marriage ceremonies was not absolutely essential, and 
that even in the absence of such ceremonies sexual union would amount 
to marriage provided there was no legal impediment on account of rela- 
tionship or caste. With the progress of time the need for such ceremonies 
was felt and marriages without such ce-emonies ceased to be recognised 
and so such forms became obsolete. 

- Coming to sons, there were no less than twelve varieties (in reality 
thirteen) of sons that were recognised. ‘The reason for the anxiety to 
recognize all sorts of sons was the spiritual efficacy which the existence of 
a son conferred on the father. i 
Because the son delivers his father from the hell called put, therefore, has 
he been called putra, deliverer from pct, by the Self Existent One Himself 
(Manu 9, 138). The hell consisted oF the cutting off of one’s: line; 
and inasmuch as the son restored the lire he was the deliverer from hell 
(Dayabhag). 
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The issue from any of the eight forms of marriage was the aurasa or 
legitimate son, being born of a legal wife. 

A woman of equal caste, espoused in lawful wedlock is a legal wife; and 
-a son begotten (by a husband) on her, is 2 true and legitimate son; andeis 
chief in rank. 
(Mitakshara, Chapter I, S. XI, Pl. 2). The other varieties of sons were 
not born from both husband and wife, and included the son of an 
appointed daughter, the son of two fathers, a son begotten by a sagotra 
(kinsman) or by any other (person not of lower caste) and the son of 
hidden origin, when secretly brought forth in the husband’s house, provided 
that the father, though his identity be not ascertained, must have belonged 
to the same caste. Pl. 7 of-this Section XI is of particular importance: 
A damsel’s child (kanina) is the offspring of an unmarried woman by a 
man of equal class (as restricted in the preceding instance): and he is the 
son of his maternal grandfather, provided he be unmarried and abide in her 
father’s house. But if she be married, the child becomes the son of her 
husband. 

It is not necessary to mention the remaining varieties. The rest were 
the adopted son, the son purchased, the self-given son, the son accepted 
while yet in the womb and received with the bride and a deserted son 
forsaken by his parents (Pl. 1). It is accordingly clear that if an 
unmarried girl had connection with a man of equal class and gave birth 
to a son, he was regarded as the son of the mother’s father. Although 
according to present notions he would be an illegitimate child, yet he was 
regarded in the Mitakshara as the son of his maternal grandfather and 
a fortiori the son of his own mother who gave birth to him. 

It would, therefore, seem that with these numerous varieties of 
marriages and still more numerous varieties of sons, there was no question 
of any illegitimacy unless there was a legal impediment to marriage on 
account of relationship or infringement of the rule of caste. Manu 
recognised that the first six sons were both heirs and kinsmen, while the 
last six were only kinsmen and not heirs (Mitakshara, Chapter I, S. XI, 
PL 30). PL 39 recognised the damsel’s son, the son of hidden origin, the 
son received with the bride and the son by a twice married woman as 
being of like class through their natural father. Pl. 40 laid down that 
issue procreated in’the direct order of castes were comprehended under 
legitimate issue. Pl. 41 went even further and recognised the son by a 
Sudra wife as legitimate, though he was entitled to only a tenth part of 
the estate. 

Section XII laid down the rights of a son by a female slave (dasi 
putra). born of a Sudra father. He was allowed a share by the father’s 
choice, and if the father be dead he would get a share Ly right. But it was 
made clear that the son begotten by a man of a regenerate class on a female 
slave did not obtain a share even by the father’s choice. 

Thus the main principle was thar the rule of caste should not be 
broken. It was only in the case of a female slave born of a man of a 
regenerate class that the child was not entitled to a share in the father’s 
estate. 


Chapter II, S. 3, Pl. 1 recognised the right of the two parents (pitarav) 
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to succeed to the property. The mother was even given preference. ' Thus, 
der the strict Hindu Law, as laid dowa in the Mitakshara, there could 
no manner of doubt whatsoever that zhe mother of a child born::of ‘a 
pérson of her own caste, even though both man and woman were regenerate} 
was entitled to succeed to her son’s estate. Indeed, m such a case the union 
was one of the recognised forms of marrige and the son was a legitimate 
son, and in fact came within the categcr7 of the aurasa sons, the chief 
in rank. i 
But the position has been considerably modified in view of the fact 
that many forms of marriage and varies of sons are obsolete, in the 
sense that, unless allowed by custom, they =re not recognised by law.: The 
question of legitimacy has therefore come into prominence and the issue 


born of an unrecognised connection canno= be regarded as a legitimate ‘son. 
at all. The son of a permanent concubine would therefore now be an- 


illegitimate son. ; 

Another change that has been brought about by modern conditions 
is the abolition of slavery. There can n> longer be any dasi putra in the 
strict sense of that word. - os 

Now coming to the case-law, their Lordships of the Privy Council 
have laid down in unmistakable terms tut illegitimate children. begotten 
by a regenerate man are not entitled to inherit the father’s estate but arc 
entitled to maintenance only. Chuoferya Run Murdun Syn'v. Sabub 
Purbulad Syn! and Roshan Singh v. 3alwant Singh™. It is therefore 
clear that there is now no legal tie and 2b relationship recognised by law 
between an illegitimate son and his fatke-. A Full Bench of the Madras 
High Court in Subramania Ayyar v. Rorhnavelu Chetty™ has ruled that 
where an illegitimate son who, if he had survived his putative father, would 
have inherited his estate either alone or xong with others, dies leaving nò 
issue, widow or mother, his putative fzther is entitled to succeed: as’ his 
heir. I ‘should like to reserve my opincm on this point which does not 
arise in the case before us. 

Their Lordships of the Privy Counzi have not ruled that there is- nò 
relationship between the illegitimate sor and his mother. In the case of 
the father when there is no legal mar_iage, there is no presumption of 


paternity. Accordingly there is an -mount of uncertainty as'to the . 


parentage. But the birth of the child trom the womb of her mother can 
be ascertained with certainty. It woulc, therefore, seem that even if the 
illegitimate child does not succeed to thc estate of his father it does not 
necessarily follow that he should not stcceed to the estate of his ‘iother. 
As a female slave no longer exists and ccncubinage cannot now, be’ recog- 
nised as marriage, their Lordships of the Priyy Council have held that ‘the 
son of a Sudra by a kept mistress of on- of the lower castes, in permanent 
or continuous concubinage, must now ccme in the category of a`son of a 
Sudra born of a female slave, within the provisions of Chapter 1, S. 12 
of the Mitakshara. Such a person is t-eated in all respects as- if he were 
born of a female slave; and his mother. a permanent concubine, is treated 
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as.such. In other words, a dasi (female slave), is now taken to include 
avarudha who is, strictly speaking, a mere concubine. Of course, wh 
the concubinage is not permanent or continuous there would be no analogy 


JacazraTH between a concubine and a female slave. Even in the case of a femd#e 


Y, 


slave it was necessary tkat she should live in the housé with the family. 


Surat Bana- The case of a permanent concubine, though living in a separate house, is 


DWR SINGH pot dissimilar. 


Sulaiman, 


Q J 


But as the only question before us is whether a mother can succeed to 
her. illegitimate child I should like to confine myself strictly to this onc 
point. I would answer the question in the affirmative for the following 
reasons:—— e 


(1) Chapter 11, S. 3, Pl. 1 of the Mitakshara is general in its terms 


~and gives the right of succession to parents. It does not confine the 


inheritance to the mother who has been lawfully married to the father. 
The regenerate father is now cut off under the Privy Council rulings, but 
the mother has not been so cut off. The only serious difficulty is that the 
word pitarau (two parents) used in the Section, is also used in the Chapter 
dealing with partition where a mother also gets a share. In that Chapter 
the mother must necessarily be a legally wedded wife and not a mere 
concubine or kept mistress. 

(2) There is no express text in the Mitakshara laying down that a 

mother should not succeed to her illegitimate child. Distinctions were 
drawn in Chapter 1, Ss. 11 and 12 between the son born of a Sudra wife 
and the son born of a female slave, so far as the inheritance to the father’s 
estate is concerned; but no such distinction is attempted to be drawn in 
Chapter 11, S. 3 where the parent’s right to succeed is mentioned. 
'. (3) Under the old Mitakshara law the mother would undoubted’y 
have succeeded to her son born in the circumstances in which we would 
now regard him as an illegitimate son. The son referred to in S. 3'would 
have included issue born out of any of the eight varieties of marriage. 

(4) Some forms of marriage, unless recognised by custom,’ have 
become obsolete. But the relationship of the legitimate child with his own 
mother who gave birth to him is not extinct. The law does not recognise 
any relationship between the regenerate father and his illegitimate son: 
but the same cannot be said as to the relationship between the mother 
and her illegitimate son. 

o- (5) Their Lordships of the Privy Council have not cxpressly ruled 
that the mother is also disqualified from inheriting the estate of her 
illegitimate son. 

(6). There are some Indian authorities in support of the converse 
right, of the illegitimate child to succeed to his mother’s estate, and there 
is no direct authority negativing the right of the mother to succeed to her 
illegitimate son. 

(7) And lastly, the succession of the mother to her illegitimate son 
jg not only in consonance with the scheme of inheritance under the 
Mitakshara law but is also in accordance with the principles of justice, 
equity and good conscience. The erring mother had after all given birth 
to the child and bred and brought him up. She was the only person on 
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whom the son, while a’ minor, was dependent, and she might well in return 
gxpect support from him im her old age, and therefore also succeed to his 
estate if she survives him. The English common law doctrine of. treating 
ad illegitimate son as filius nullius is not applicable to Hindus. . On the 
other hand, the inheritance of a mother to an illegitimate child is: not 
unknown in India. Where such a custom exists a Hindu mother and her 
illegitimate son would be heirs to each other. Although the point has no 
bearing on the question, it may not be altogether out of place to mention 
- that under the Sunni Law, although an illegitimate child and his father 
are not related in law and are therefore incompetent to inherit from. each 
other, the mother and her illegitimate offspring are competent to do-so. 

I would, therefore, hold that even if Oudh Bharti and Mst. Sukhraji, 
both being Gosbains, were not Sudras, or even if Sudras, she was not his 
permanent concubine, Onkar Bharti being her illegitimate child. by: Oudh 
Bharti, she is entitled to succeed to the estare of Onkar Bharti- -::.: 

By THE Court—The order of the Court is that the appeal tails and 
is dismissed with costs. 


enue: dismissed 
NAWAL KISHORE anp otrs (Decree-holders) - 
versus ene: 
| BUTTU MAL (Asction-purchaser) AND SUBHAN SINGH! 
(Jud gment-cebior)* a 


Civil Procedure Code, Or. 21, R. 86—Scope of—Failure of mie ie to 
deposit balence of purchase-money utibm tine—Wbhether court cen. extend 
time. -a 

Where the auction-purchaser does not pay into court the balance of the 

purchase-money within the period specified in Or. 21, R. 85, the court has 

no jurisdiction to extend time and is bound to order a re-sale of the pro- 

perty. The discretion of the court is confined to the forfeiture’ af thë 
deposit of 25 per cent. and not to the re-sale of the property. eee 

-  Basewsen Dube v. Anpurna Kunwor, [1926] A. L R. AIL 509 overruled: 
"First APPEAL from an order of Maunvi MUHAMMAD AKE NOMANI, 
Subordinate Judge of Agra. Ye 


M. L. Chaturvedi for the appellants. am Bae 

R. K. S. Tosbniwal for the respondent. sg 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a decres-holders’ appeal from an order con- 
firming the sale. The property-was sold at an auction on October 9, 1930, 
for Rs. 2325 and was purchased by the respondent, Buttu Mal. ‘The 
auction-purchaser deposited 25 per cent. as required by Order 21, Rule 84, 
immediately, but he did not deposit the balance of the purchase money. 
within fifteen days as required by Rule 85. Possibly the reason was that 
an application was filed on behalf of the judgmenr-debtor immediately to 
have the sale set aside. This application remained pending for a long 
time and was ultimately disposed of an November 18, 1932. Previous to 

*F. A. F. O. 147 of 1933 


CNIL 
1934 
JacarniTu 
T Gr’? 
v: 
Suki Pane- 
DUR -SINGH ' 


168 HIGH COURT [1935] 
Crm this date the auction-purchaser obtained the permission of the court on 
1954 July 18, 1931 to deposit the balance in court and he deposited the remaing 
ing three-fourths on July 27, 1931. 
Nawaz! The decree-holder however applied that the deposit had not been made 
ee in accordance with Rule 85 and that the property should be re-sold. The 
pore } Mar learned Subordinate Judge first allowed the application ex parte but later 
pene on the application of the auction-purchaser dismissed the decree-holder’s 
Cu Ba application and confirmed the sale. 
2 +, He relied on an observation made in Basawan Dube v. si a 
Kunwar. 

. It is contended before us that the Subordinate Jedge had no jurisdic- 
tion to extend the time and that when the default was made in depositing 
the balance of the amount as required by Rule 85, the court ought to have 
ordered the re-sale of the property, and that the only discretion i is a3 ‘regards 
the forfeiture of the deposit of 25 per cent. 

. Tbis:conténtion is obviously well-founded. Rule 85 requires that 
he fall dmiouac oi tie purchase money shall be paid by the purchaser into 
court before the court closes on the 15th day from the sale of the property. 
Rule 86 also requires that in default of payment within the period men- 
tioned in the last preceding Rule, the deposit may, if the court thinks fit 

3 after defra raying the expenditure, be forfeited to Government and the 
l 


1934 





property be re-sold. 
In Basawan Dube’s case no appeal lay to the High Court and there 
t.u was no ground for interference in revision. It might not therefore have 


nasa been necessary to decide the question whether the court below had erred 
© ` co in accepting the deposit beyond time, but the observation to that effect 
vir’ 7 Iwas certainly wrong and not warranted by the language of Order 21, 
t Rule 86. This case must be deemed to have been over-ruled by implica- 
tion`of'a Division Bench ruling of this Court in Lala Lachman Narain ~. 
Chatter Singh, Execution Second Appeal No. 1393 of 1928, decided on 
April 18, 1929, in which it was clearly held that the discretion was con- 
fined to the farteivise and not tothe resale oF the property. 

,. . We.accordingly allow this appeal and setting aside the sale of October 
§, 1930, direct that proceedings be taken for re-sale. The appellants will 
have: dhe costs: rom: the auc on purchaser, Buttu Mal, in both courts. 

The appellants are not entitled to refund of court-fees already paid. 
Abies) glowel 
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ISHWAR DAYAL (Defendant) 
Versus 
pa ANNA SAHEB anp OTHERS (Plhsintiffs)* 
Oct. 1 Court: fee Suit for sale on subsequent mortg dak P property 


1934 aay ee | 


i be’ sold subject to prior mortgage’—Court-fee payable 
eres 1. ' * Where in a suit for sale on the basis of a subsequent mortgage, the plain- 
ALLSOP, J. - tiffs ifically referred in their plaint to the prior mortgage and clai 


+. © the relief of sale of the mortgaged property (in enforcement of the subse- 
“Stamp Ref. in F. A. 508 of 1930 
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quent mortgage) subject tò the prior mortgage, and paid court-fee on the 
sum alleged to be due under the subsequent mortgage in suit, beld, that 

' the plaintiffs’ suit should be considered to be one for recovery af money 
e due under the subsequent mortgage coupled with a declaration that the 
prior mortgage was valid and binding on the defendants; and they were 
bound to pay an additional court-fee of Rs. 10 an the declaratory relief 
in respect of the prior mortgagc, but were not liable to pay ad valorem 

` court-fee on the amount due under the prior mortgage. 
Fist APPEAL from the decision of the First Additional Subordinate 

Judge of Benares. 

Mubemmad Ismail (Government Advocate) for the Crown. 
S. N. Gupta and Gadadhar Prasad for the opposite party. 


The judgment of the Court was delivered by 


NIAMATULLAH, J— This i is an office report which raises the question 
of court-fee payable on the plaint and on the memorandum of appeal 
filed in this Court by the defendant-appellant. We refrain from express- 
ing any opinion on the question of court-fee payable in appeal, as that 
matter will be disposed of by the taxing officer and, possibly, by the Taxing 
Judge. As regards the court-fee payable on the plaint, the matter has 
been judicially determined by the lower court and should be disposed of 
by this Bench. 

The suit, which has given rise to this appeal, was brought by the 
plaintiff-respondents for enforcement of a mortgage, dated July 5, 1924. 
The sum claimed under that mortgage was Rs. 2,06,091-10-3. In Para. 7 
of the plaint it was alleged that besides the mortgage in suit the plaintiffs 
had a prior charge under a mortgage-deed, dated June 24, 1923. The 
principal sum advanced thereunder is said to be Rs. 65,000. In the con- 
cluding paragraph of the plaint it is prayed that the mortgaged property be 
sold subject to the charge arising from ths prior mortgage of June 24, 
1923. The plaintiff paid court-fee on the sum of Rs. 2,06,091-10-3, 
alleged to be due under the puisne mortgage in suit. No separate court- 
fee was paid in respect of the prior mortgage. A question of court-fee 
arose in the lower court, and the learned Subordinate Judge decided that 
no separate court-fee was payable in respect of the prior mortgage. Even- 
tually the plaintiffs’ suit was decreed in terms of the relief claimed by them. 
The defendant appealed to this Court and impugned the entire decree. 
He also attacks the findings of the lower court in so far as that court held 
that the plaintiff was entitled to have the mortgaged property sold subject 
to the prior encumbrance under the mortgage-deed dated June 24, 1923, 
which the defendant had unsuccessfully characterised as invalid on certain 
grounds, which it is not necessary to mention in detail. 

According to the office report, the plaintiff should have paid court-fee 
ad valorem not only on the mortgage money under the deed in suit, but also 
in respect of the mortgage money due uncer the prior mortgage-deed of 
June 24, 1923.: The office report has been supported before us by the 
learned Government Advocate, who conteads that thé plaintiffs are, in 
effect, seeking a relief not only in respect of the subsequent mortgage, but 
also in respect of the prior mortgage, and should therefore pay separate 
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Cimz court-fees on the amounts due under both the mortgages. We do not 
think that this contention is correct. The plaintiffs would have run p 
great risk if they had sued on the subsequent mortgage without making 
IsHwan a mention of the existence of a prior encumbrance in their favour, to 
avoid a possible plea hereafter that the prior mortgage not having been 
Anxa Saux specifically mentioned in the plaint the sale under the puisne mortgage 
Nemer. Should be considered to have been made free from the encumbrance under 
zilab, J. the deed of June 24, 1923. The plaintiffs, therefore, were advised to 
specifically refer in their plaint to the prior mortgage and claim 
the .relief of sale of the mortgaged property subject to the prior 
mortgage, as in fact it is, assuming the prior ° mortgage is valid. 
In the plaint itself there is no allegation of anything which might indicate 
that the validity of the prior mortgage is at all in question, though we 
have no doubt that the object of the plaintiffs was to have the matter 
settled once for all and, therefore, they made a prominent mention of the 
prior mortgage in their plaint, so that, if the defendants did not impugn 
it, they would be barred in any subsequent proceeding from challenging 
the validity of the prior mortgage. Beyond alleging the existence of the 
prior mortgage and claiming the relief of sale of the mortgaged property 
ın enforcement of the subsequent mortgage subject to the prior encum- 
brance, the plaintiffs have not claimed any consequential relief. We think 
that the plaintiffs have claimed the mortgage money due under the puisne 
mortgage coupled with a declaration that the prior mortgage of June 24, 
1923 is valid and binding on the defendants. In this view, the plaintiffs 
were not bound to pay court-fee ad valorem on the amount due under the 
prior mortgage. Taking Para. 7 and the last paragraph of the plaint in which 
relief is claimed, we think that the plaintiffs’ suit should be considered to 
be one for recovery of money due under the subsequent mortgage and a 
declaration in respect of the prior mortgage. ‘They were, therefore, bound 
to pay an additional court-fee of Rs. 10 which they have not paid. ‘There 
js, therefore, a deficiency in court-fee to that extent, which should be paid 
within a month. 





Civ JALAUN DISTRICT CO-OPERATIVE BANK AT ORAI 
a | Versus 


ag OFFICIAL RECEIVER, JHANSI AND ANOTHEP* 

Nov. 15 Provincial Insolvency Act (V of 1920), Sec. 28 (4)—Scope of—Property of 

— insolvent not covered by Sec. 28—Sold by person having a right to sell it 
BENKET, J. —Whether Sec. 28(4) applies. 

Where the property of an insolvent which does not come under Sec. 
28, Provincial Insolvency Act, is sold by some person who has a right to sell 
it, the sale price or the property will go to that person and cannot be 
considered as being acquired by or devolving on the insolvent within the 
meaning of Sec. 28(4) of the Act. 

Where the zamindari share of an insolvent, which is exempted from 
liability to attachment and sale in execution of a decree under the 
provisions of the Bundelkhand Land Alienation Act and which does not 
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therefore become the property of the insolvent for the purposes of Sec. 28, Gwr 
Provincial Insolvency Act, is sold by a Co-operative Bank under the —— 
t provisiotis of the Co-operative Societies Act (II of 1912) to realise the a 
ə debt due to it from the insolvent, the sale price of the property will go Coopma- 
to the Bank and cannot be considered as being acquired by or ie Tyu BANK 
on the insolvent within the meaning af Sec. 28 (4) of the Provincial v. 


Intolvency Act. OFFICIAL 
RECEIVER 


First APPEAL from an order of R. L. Srivastava Esq., District Judge 
of Jhansi. 

N. C. Vaish for the appellant. 

The respondent was not represented. 


The following judgment was delivered by ' 


BENNET, J.—This is a first appeal from order brought by the eee Bennet, J. 
District Co-operative Bank at Orai. A person called Ram Dayal was 
adjudged an insolvent in the court of the District Judge of Jhansi.: The 
appellant bank was owed a debt by Ram Dayal and the bank obtained 
permission of the Board of Revenue to sell an eight pies zamindari share 
of the insolvent in a certain village called Paretha in Bundelkhand. The 
bank did not take permission from the insolvency court. Ram Dayal 
made 2n application to the insolvency coart alleging that such permission 
was necessary before the bank could sell his property. The court below 
has heid that the bank can sell properry but that as soon as the property 
is sold the price becomes the property of the insolvent under Sec. 28 (4) 
of the Provincial Insolvency Act, and that this price then vests in the 
receiver, and that the Co-operative Bank has no priority over other 
creditors and that the money would be distributed. among the other 
creditors. The bank argues in first appeal that under Sec. 28(5) of the 
Provinoial Insolvency Act the property of the insolvent for the purposes 
of that section shall not include any property which is exempted by any 
enactment from liability to attachment and sale in execution of a decree. 
Under the Bundelkhand Land Alienation Act the zamindari share of Ram 
Dayal is so exempted. Clearly therefore this share is not property within 
the meaning of Sec. 28 and therefore ander Sec. 28(2) the zamindari 
share did not’ pass to the receiver in insolvency and the section does not 
prevent the bank from taking steps in regard to it. Now Sub-sec. (4) 
states: . 

All property which is acquired by or devolves on the insolvent after the 
date of an order of adjudication and before his discharge shall forthwith 
vest in the court or receiver and the provisions af Sub-sec. (2) shall apply 
in respect thereof. 

I do not consider that on the sale >f the Anab property jt can 
be correctly stated that the price is acquired by the insolvent or devolves 
on him. It appears to me that as the bank has a legal right to sell the 
zamindari property under the Co-operative Societies Act (Act M of 
1912), the sale price of the property wll go to the bank and cannot be 
considered as being acquired by or devo ving on the insolvent. I ander- 
stand Sec. 28, Sub-sec. (4) of the Provincial Insolvency Act to refer to 
property which the insolvent acquires by his own efforts, such 
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as his wages or salary, or to property which devolves on him 
by rule of law, such as by inheritance. I do not think that the Sub-sec- 
tion is intended to apply to a case like the presént where property which 
does not come under the section is sold by some one who has a right to 
sell it. If the argument of the lower court were correct then the same 
argument might be applied to the case of a secured creditor who sells the 
property of the insolvent on a mortgage and it might be said that as soon 


_ as the property was converted into cash by an auction sale then the cash 


ought to go to the receiver. For these reasons I consider thar the order 
of the lower court is incorrect in directing that as soon as the property is 
sold its price becomes the property of the insolvent “nd that it will vest 
in the receiver and that the money will have to be deposited in the insol- 
vency court for distribution to the other creditors. 

I allow this appeal with costs in both courts. The appellant Co- 
operative Bank will be permitted to retain the proceeds of the sale to the 
extent of this debt and it need only deposit with the receiver any excess 
of the sale proceeds over the amount due to the Co-operative Bank including 
costs. 

Appeal allowed 


BEHARI LAL AND ANOTHER (Plaintiffs) 
versus 
HAR LAL SAH and orHers (Defendants) * 
Kumenn—Custom—Widow—When can succeed to a collateral of ber husband 
—Pasnne Lal's “Kumeun Local Customs’—Pora. 15 (c)—Inter pretation of. 
Where the plaintiff pleaded that in Kumaun a custom prevailed under 
which a widow succeeded to a collateral of her deceased husband even 
though she had sons, eld, that a-custom whereby a widow excludes her 
sons is a violation of the spirit and letter of Hindu Law, and very cogent 
evidence would O Go. Canvas the court of the existence of such 
a custom. 
Para. 15(c) of Panna Lal’s “Kumaun Local Customs” is concerned 
with widows who have no sons. 
Quasre:—Whether a childless widow in Kumaun, has a right of succes- 
sion to a collateral of her husband? 
Tula Rem Seb v. Shyam Lal Sab, I. L. R. 49 All. 848 referred to. 


First APPEAL from a decree of F. W. W. Baynes Esq., Subordinate 
Judge of Almora. 


S. N. Sen, P. L. Banerji and Hari Rem Jha for the appellants. 

K. N. Katjw and B. L. Deve for the respondents. 

The judgment of the Court was delivered by 

COLLISTER, J.—This is a defendants’ appeal. One Kundan Lal, a 
Vaish by caste, owned certain property in the Kumaun district. ‘He died 
in 1875, leaving a widow, Mst. Gomti Sahan, and also an adopted son, 
Gopal Sah, who died without issue. Mst. Gomti.Sahan remained in posses- 
sion of the property up till August 1921 when she died; but before h 
- *F. A. 196 o 1930 i 
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death, she made a trust in respect to the said property. Mohan Lal and 

bi Lal, defendants Nos. 1 and 2, and Mst. Chittra Sahan, defendant No. 

, sued for cancellation of the trust and they obtained a decree in 1925, 
dice when they have been in possession. The plaintiffs in this suit were 
Mst. Jainti and her two sons, a nephew, Daya Ram, and Mst. Shyam 
Sundari and her three sons. There iva, pedigree of the family in the 
judgment of the court below and it is not necessary to state it again here. 
The sons of the two widows and the nephew subsequently withdrew from 
the suit. The suit was therefore one by two widows of collaterals in 
equal degree with Kundan Lal and they claimed that under a family 
custom, when a collfteral dies, his widow represents him when succession 
opens to the estate of another collateral. 


The defence was, in the first place, that no such custom exists, and 
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in the second place, that if there were such a custom, it could apply only _ 


to the case of a sonless widow. 


The lower court, on the strength of Mr. Panna Lal’s book, “Kumaun 
Local Customs”, and on the strength of the oral evidence which has been 
given in the suit, finds that no such custom exists under which a widow 
having sons can succeed to a collateral cr her deceased husband. The 
learned Subordinate Judge finds that Mr. Panna Lal’s book is evidence of a 
custom that a widow has a right of succession in such a case, but he has 
dismissed the suit on the ground that Paragraph 15(c) of Mr. Panna Lal’s 
book in which the custom is stated is by implication confined to a widow 
without male issue, whereas in the present case there are sons both of Mst. 
Jainti and of Mst. Shyam Sundari. 


In the case of Tule Ram Sab v. Shyam Lal Saf’ a Bench.of this Court 
had occasion to consider—in connection with a reference which was made 
to it by the Local Government—how far Mr. Panna Lal’s book could be 
accepted as a definite authority on customary law in Kumaun, and. rhe 
Jearned Judges held in that case that it was a definite evidence of the 
customs prevailing in Kumaun and that the statement of any custom 
therein was sufficient to shift the onus of proof to the other side. There 
can be no doubt that Mr. Panna Lal’s book is admissible in evidence under 
Sec. 35 of the Evidence Act and that it is valuable evidence of the customs 
which it recites and in certain cases it may amount to such prima facie 
evidence as would suffice to throw the onus of proof on to the ‘party 
denying the alleged ‘custom; but, in our opinion, it does not avail in the 
present case to prove the custom which has been propounded by the plain- 
tiffs. Paragraph 15(c) of the book merely recites that 

A widow represents her deceased hrsband in inheriting to collaterals. 

In Para. 262 we find Mr. Panna Lal’s commentary on this custom 

and he there states: 


Instances have been found of a widow representing her husband in 
inheriting to collaterals. For instance, where there were three brothers 
and one of them had died and his widow had got mutation in his place. 
Later, when a distant kinsman died to whom these brothers were rever- 
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Cr sioners, the property was a i a was 
EREK given to the widow. 

The fact that the widow had obtained mutation of her name on tht 

Bribes Lax death of her husband clearly suggests that Mr. Panna Lal was referring to 

Ham Lat Sax Sonless widows. Paragraph 15(a) of Mr. Panna Lal’s book recites that 

“A widow inherits her deceased husband’s estate even in a joint family.” 

Callister, J. It is conceded before us—and it cannot be otherwise in view of Mr. Panna 

Lal’s commentary at Paragraph 260—that this refers to sonless widows; 

and we have no doubt whatsoever that Paragraph 15(c) is equally con- 

cerned with widows who have no sons, We agree with the view of the 

court below that a custom whereby a widow excludes her sons is a violation 

of the spirit and letter of Hindu Law, and very cogent and convincing 

evidence would be required to convince us of the existence of any such 

si extraordinary custom; but no such evidence is to be found on the record. 

~ On the contrary, seven ‘respectable witnesses have been examined by the 

defendants, all of them being of the Vaish community and residents of the 

Almora district and they are unanimous in stating that they have never 

heard of any such custom. Rai Bahadur Dharma Nand is a retired 

Deputy Collector and was Mr. Panna Lals right hand man when the 

latter was pursuing his enquiries. He is a gentleman of unassailable 

credibility and he states: 

I never had such a case in which a woman who had sons claimed the 

. ‘ight of inheritance in the brotherhood. In this way 2 woman who has 

got sons gets no right . . . This idea seems to be very extraordinary 
to me. 

On bekalf of the platntiffs we merely have the evidence of a son of 
one of the plaintiff-widows and he admits that he has no personal know- 
ledge of the custom which has been propounded by the plaintiffs. He 
says: 


4 


. I came to know from Mr. Panna Lal’s book that women have such sort of 


claim. 
The onus of proving the alleged custom was admittedly on the 
plaintiffs and, in our opinion, they have completely failed to discharge it. 
It is not necessary for us to consider how far it has been established 
that a childless widow in Kumaun has a right of succession to a collateral. 
of her husband and whether such custom applied to the Vaish community 
in general or to this family in particular. 


For the reasons which we have given we are of opinion that the 
finding of the court below is correct and we accordingly dismiss this 
appeal with costs. 

: Appeal disinissed 
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KALLAN KHAN AND ANOTHER 
versus 
EMPEROR” 
Cantonment Act (II of 1924), Sec. 247—Interpretation of—Penal Code, Sec. 
332—Offence under—When made out. = 
The entry which is contemplated in Sec. 247, Cantonment Act, which 
requires four hours’ written notice, is an entry without the consent of 
the occupier or the owner. Where the entry is with the implied consent 
of the occupier or owner, no question of a four hours’ written notice 
arises. If consent is refused or if refusal is anticipated, then it is 
incumbent’ on the cantonment autharity to give a four hours’ written 
notice of the intention to make the encry. 
CRIMINAL REVISION from an order of W. Y. MADELEY ESQ., Sessions 
Judge of Benares. 


S. K. Ghosh for the applicants. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Baypat, J.—Kallan Khan and Mohammad Hanif, two brothers, have 
been convicted by a magistrate under Sec. 332, I. P. C. Kallan Khan has 
been sentenced to two months’ rigorous imprisanment and to pay a fine 
of Rs. 25 and Mohammad Hanif to pay a fine of Rs. 25 only. Their 
conviction and sentence were confirmed in appeal by the learned Sessions 
Judge. 

The prosecution case, as borne out by the statement of Miss Vancell, 
a nurse, has been believed by the courts below. It is to the effect that 
during the prevalence of small-pox in the cantonment area at Benares, an 
order was passed by the Civil Surgeon and communicated to Miss Vancell 
that she should go and vaccinate ladies and children in the Cantonment 
Area. It is said that she, on April 2, 1934, went to the house of Kallan 
Khan and knocked at the front door. Oa not getting reply, she went to 
the door behind the house and knocked at it. Somebody asked from in- 
side the house as to who was knocking and then Miss Vancell’s identity 
was announced.. After this nobody either opened the door or objected to 
the entry of Miss Vancell who thought that, as about five minutes had 
elapsed, there was no objection to her getring inside the house. She opened 
the door which was not chained from inside and she “entered the house 
when it is said she was roughly handled by the two accused and her frock 
was torn. She received some hurt at the hands of the two accused. She 
remonstrated and said that she-had come to vaccinate and that the accused 


should behave politely; but they instead cf desisting inflicted some injuries - 


on her. 

This story has been believed by the courts below. The case for the 
defence, however, was that, Kallan was very amxious to get her family 
vaccinated and had been trying for the last month or so to obtain vaccina- 
tion and that a day or two before April 2. he had actually gone to the hos- 
pital and spoken to Miss Vancell about it when Miss Vancell behaved 
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rudely towards him. He on April 2 also. sent a letter to Dr. Bala Prasad 
through his brother, Hanif, which was, according to the accused, actuall 
delivered to Dr. Bala Prasad and in this letter Kallan Khan had said t 
he would not like to be vaccinated by Miss Vancell with whom he håd 
a slight unpleasantness and that he would get himself vaccinated by some 
other compounder. The sending of this letter on the date of the incident 
and the unpleasantness with Miss Vancell a day or two before have not 
been believed by the courts below. The position, therefore, 
is that Miss Vancell knocked at the front door and the door 
behind the house. It became known to the inmates of the 
house as to who was seeking admission. She waited for five minutes 
during which time admission was not refused. The door was not closed 
from inside and she entered. Under these circumstances the person seek- 
ing admittance should assume that he or she had the implied consent of 
the house owner to enter and if the person making the entrance happens 
to be a public servant who has entered the premises in order to discharge 
his or her public duties and if he or she is obstructed or assaulted, as Miss 
Vancell was assaulted in the present case, an offence under Section 332, 
I. P. C., is made out. l 

It is, however, argued by learned counsel for the applicant that 
under Sec. 247 of the Cantonments Act (Act No. 2 of 1924) four hours’ 
written notice of the intention to make an entry was necessary before Miss 
Vancell could enter the house. But it is clear that the entry Which is 
contemplated in Sec. 247 which requires four hours’ written notice is an 
entry without the consent of the occupier or the owner. In the present 
case the entry was with the implied consent of Kallan Khan and no ques- 
tion of a four hours’ written notice arises. If consent is refused or if refusal 
is anticipated, then it is incumbent on the cantonment authority to give 
a four hours’ written notice of the intention to make the entry. It is, 
therefore, clear that the person, who obstructed Miss Vancell, was guilty 
under Sec. 332, I. P. C. Reliance was placed by learned counsel for the 
applicant on the case of Emperor v. Babal; but the facts of that case are 
entirely different from the facts of the present case. There a vaccina- 
tor attempted against the wishes of the child’s father to vaccinate the child 
and the vaccinator was slightly assaulted by the relations of the child and it 
was held that it was no part of a vaccinator’s duty to insist on vaccinating a 
child in opposition to the wishes of its parent or guardian and the vaccina- 
tor rendered himself liable to charge of assaulting the child and those who 
used force in preventing this assault could not be said to be guilty of any 
offence. 

It was then argued that the sentence of fine on Kallan Khan is uncalled 
for and that Mohammad Hanif should not have been convicted and sen- 
tenced at all. It is said that it is impossible that Kallan Khan, who is an 
insurance agent, should have behaved in the manner in which he is said 
to have behaved according to Miss Vancell. It is submitted that even if 
the defence version about the sending of a letter to Dr. Bala Prasad and 
about the unpleasantness with Miss Vancell a day or two prior to the 
1£1906} 26 A..W. N. 98 
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accaence be disbelieved, it cannot be aaa that Kallan Khan would 
have in this unmannerly fashion without any provocation whatsoever 

Miss Vancell. ‘The suggestion is that it is almost certain that when 
Miss Vancell entered and Kallan did not like vaccination at her hands, 
Miss Vancell behaved in a provocative manner. ‘There might have been 
some force in this suggestion, if the defence had been made on those lines. 
At the same time it is just possible that Miss Vancell was not as roughly 
handled as she tries to make out. 

‘The accused, Kallan Khan, has served out the-whole of the sentence 
of imprisonment that was passed on him. No portion of the fine has been 
ordered to be paid to the nurse by way of compensation and I do not think 
that it was necessary to impose any fine in the circumstances of this case. 
Hanif is a boy of eleven and even according to the nurse, he does not 
seem to have taken any prominent part in the incident and whatever 
little he did might have been under the influence of his elder brother, 
Kallan Khan. I feel inclined to set aside his conviction. The result of 
what I have said before is'that I maintain the conwiction of Kallan Khan 
but remit the fine. In the case of Motammad Hanif I set aside his con- 
viction and sentence. The fine, if paid, will be refunded. 


FULL BENCH 


RAM NATH AND ANOTHER (Defendants) 
VOTSUS 
CHIRANJI LAL AND ANOTHER (Plaintiffs) * 

Hinds Law—Alenation—Manager—Borrow’s money secured by mortgage—To 
finance new business—Family of father and minor sons—W ben sons liable— 
Mortgage debi—One part valid and other part invalid—Debtor D 
ment—aA p pro priation. 

Where the father, as manager of a joint Hindu family of whieh his 
minor sons are members, contracts 2 loan secured by a mortgage of joint: 
family property, with a view to finance a new business, the sons are not 
liable for the payment of the loan, unless the transaction was for the 
benefit of the estate and the family or-was for legal necessity. 

Per SuLaman, C. J.—The mere Zact that the money borrowed by the’ 
Manager was required for the purposes of 2 new business would not by 
itself be any jistification for the alienation of family property.’ If in 


addition thereto, it could be shown that there was either a pressure or . 


necessity -to continue that business as it was the mainstay of the family, 


or that the particular transaction was at the time beneficial to the family 
and the family estate, the transaction would t= upheld. The “question: 


whether the transaction was for suca benefit or not is a question of fact 
depending on the circumstances of the case, and it is for the court to 
decide whether it was so beneficial and was such as an ordinary prudent 
manager would have entered into in the interest of the family. 

Jaget Narain v. Mathura Das, I. L. R. 50 AlL 969=[1928] 26 A.L.J. 


841 (F.B.) relied on; Benares Benk v. Hari Narsin, [1932] A. L. J. (r.c) 


` 714 explained. 
Where a manager of a joint: Hindu family borrows money by mort- 


- *S::A. 947 of 1932 - 
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ico. gaging joint-family property, and one part-of:the debt is binding on the 
4 +4, mortgaged property and the-other part of the -debt is due from thé 
_ mortgagor personally, and the. mortgagor ‘makes a part, payment towar 
the mortgage debt, and no appropriation is made either by the 
’ debtor or the creditor, and the creditor claims that the sum repaid should 
be applied proportionately to the distharge of the two parts of the debt, 
viz., secured and unsecured; beld, that applying the principle of Sec. 61, 
o- Contract Act, the payment can be applied as ‘prayed by the creditor. 
Í Quaere:—Whether where no appropriation is-made either by the creditor 
“or the debtor, the payment made by the debtor shopld be applied to the 
_ - discharge of ‘the-unsecured debé in preference to the secured debt. 


SECOND APPEAL from’a ‘decree-of Basu BHAGWAN Das, Additional 


Subordinate Judge of Muttra, ‘confirming `a decree of Basu Srr NATH, 


The following is the Referring Order:— 


‘THom and Kisco, JJ. This is a defendants’ appeal arising out of a suit for 
the recovery. of money. The suit was instituted upon the basis of a mortgage 
deed. - 


- The mortgage was erected on December 9, 1918 by one Jagdish Narain in 
favour of Bitthal Das. The sum in respect of which the mortgage was executed 
was Rs. 6,000. l 

The plaintiffs are leyatees of the mortgagee; the defendants are sons of the 
mortgagors. 
The defendants took the ney that the money was not borrowed for legal 
necessity. 
On January 29, 1927 Rs. 3,000 plus interest thereon had already been paid 
by the mortgagor before his death. 
_ It appears that at the time when the-mortgage was executed Jagdish Narain 


had a lace shop in Muttra and a cloth shop in Delhi. The lace shop in Muttra 


was an. ancestral business, The cloth shop in Delhi wasn business which was 
started by Jagdish Narain, as manager of a joint Hindu family of which the 
defendants dre members. -It was a family. business although it did not form part 
of the ancestral estate, - 

"The. court of first instance- decreed the suit. Whe! lower eppellacercoare as 
hemmed the deeree ai che court of Prit- instance. 

The learned Subordinate Judge in the course of his judgment refers to the 
case of Mahabir Prasad v. Amla Prasad Rai, 22 A. L. J. 295. Upon the authority 
af the decision in that case he held that so long.as the business for which the 
money had been borrowed was a family business.the debt-was binding aang 
whole family, notwithstanding the fact that the business did not form nares 


. the ancestral estate. The learned Subordinate- Judge - held therefore t 


defendants were liable to repay the whole outstanding amount-of a ue 
Rs.-3,000 plus interest upon that sum. 


i E ER Y SA ascii E E E cipro a eee 
Rs. 2,000, which was the sum which was borrowed to finance the Delhi ‘business, 
was-not binding upon the defendants because the Delhi business was not part of 
the ancestral ‘estate, and in ‘support of his argument he has referred to the Privy 
Council decision in the ‘case of the Benares Benk Lid. y. Hari Narain, [1932] A. 
L. J. 714. In the’course of their judgment their -Lordships of the Judicial Com- 
mittee say: “The only other question is as to the item of Rs.. 3,658 borrowed for 
thetheka business. It was urged on behalf -of the Bank that the business was 
ancestral and that the minors were liable for the.debt to the extent of their interest 
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in the joint family property.. On the other Fand it was contended. that the- 


business was the personal business of Jagdish Narain and the family had no interest 
ig it. Their’ Lordships have examined the evidence and they consider that busi- 
nes was started by Jagdish Narain and Kazhubir Narain as managers of the 
family. The business therefore cannot be szic to be ancestral so as to render the 
minor’s interest in the joint family property lable for the debt.” 


This decision would seem to conclude the matter in favour of the appellants. 
Learned counsel for the respondents his referred to the Full Bench case of Amraj 
Singh v. Shambbu Singh, [1932] A. L. J. 89`, in which the Privy Council deci- 
sion referred to above was considered. -In the opinions of the Judges in the Latter 
case there are certain obiter dicts which suppo-t the contention of counsel for the 
respondent that where ehe business, to finance which money has-been borrowed, 
is a family business and the loan is therefore for the benefit of the family, iea 
are liable for the repayment of the loan cantracted’ by the. father. . - E 





Learned counsel for the respondents has-maintained further that tke defen- l 


dants in any event are liable for thc repaymen~ of a proportion of the outstanding 
sum of Rs. 3,000. It isa matter of admission that Rs: 3,000 were repaid by the 
mortgagor before his death and Icarned coursel for the respondents has- argued 
that these Rs. 3,000 should be considered to be repayment partly of the debt 
‘incurred for the benefit of the ancestral property and partly of debt for financing 
the Delhi business. In support of this cantention he has referred to Section 61 
of the Contract Act which enjoins that where there’ are several debts’ and o one 
repayment by the debtor and no appropriatiom as between the various debts either 
by the debtor or the creditor and the debts are cf equal standing, then the repayment’ 
shall be applied in the discharge of each prpportionately. Upon the principle of 
this section learned counsel for the respondects has invited us to hold that the 
Rs. 3,000 repaid by the mortgagor before hs death should be. apportioned; 


Rs. 2,000 in respect of the Rs. 4,000 which were devoted to the ancestral property- 


and Rs. 1,000 in respect of the Rs. 2,000 which were borrowed to finance the 
Delhi business. If the contention. of the -expondents is sound it would follow 
that the respondents are entitled to recover Es. 2,000 from the appellants in the 
present suit. Learned counsel’ for the respondents however has not been able to 
refer us to any authority in support of his argument for the appropriation of the, 
sum repaid between the two different debts. His contention however does seem 
to be a reasonable one and to be consistent with equity. The debt was incurred by 
the father in his capacity as manager of tke ancestral property. The modttgaget 
would have obtained during his lifetime a personal decree against Jagdish ‘Narain: 
and could have put that decree into execution against the ancestral property. 
See the decision in-the case of Bir} Narain v. Mangal Prasad, I. L. R. 46 All..95; 


The two questions raised jn this appeal are not free from difficulty., ı The, 


questions are undoubtedly of general importance and it is somewhat strange, that 
the question of the apportionment of repayment as between a valid debt apd,.4 
debt which is not for valid legal necessity Das not already been the matter of 


judicial consideration: Upon'the whole matter we are of opinion that -the ques-, 


tions are of sufficient importance for conside~ation of a larger Benth. ` 

Let the record be laid petor ee Hon'bE 5 Chief nc for" Soiistif ution 
of a Full Bench. ` be 

` Rem Noma Prasad, Ambika Prasad Dube and Karibaiys, Tal for’ the’ 
Ea ; nee 

B. Malik for the re A om AE 


saie 25 3 


The following judgments, were delivered: — a PENTE 
SULAIMAN, C. -J.—A suit was brougkt on the basis of a mortgage deed 


C. J. 
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dated December 9, 1918 executed by the deceased father of the -defendants- 
appellants in favour of the deceased predecessor of the plaintiffs, whose 
executors the latter are. In the mortgage deed it was recited that mone} 


Rau Naru was required for the payment of a certain antecedent debt and for the 
Cumansr La, Purposes of two shops located at Muttra and Delhi respectively. On June 


Sulaiman, 
C. J. 


28, 1922 a sum of Rs. 3,000 was paid by the mortgagor to the mortgagee 
without specifying any part of the mortgage debt to which it was to be 
appropriated. It is now found that the shop in Muttra was a lace shop and 
was an ancestral business; but that the shop at Delhi was a cloth shop 
and was not ancestral, though it was a family business. There is no 
finding as to how long this shop had been in existence before the mortgage 
deed was executed, but there is a finding that it had been in existence for a 
number of years. The defence inter alia was that there was no legal 
necessity for the loan. Both the courts below have decreed the claim. 

The second appeal came up for hearing before a Division Bench of 
this Court, which has referred two questions to the Full Bench for consi- 
deration. 

These may be formulated as follows:— a 

(1) Whether where the business to finance which money has been 
borrowed is a family business and the loan is for the benefit of the family, 
the sons are liable for the repayment of the loan contracted by the 
father, and 

(2) Whether the payment of Rs. 3,000 should be considered to be 
re-payment partly of ths debt incurred for the benefit of the ancestral 
property and partly of the debt for advancing the Delhi business and 
appropriated accordingly. 

In earlier cases of this Court a wider meaning was attached to the 
expression “benefit to the estate”. For instance, in Tla Ram and others 
v. Tulshi Ram and Ram Daya and others', Sir Promoda Charan 
Banerji, an eminent Judge of this Court, in delivering the judgment, 
held, that the mortgage debt was binding because it was for the benefit 
of the estate and the family, although that could not be a case of pressing 
necessity. This view was followed in several cases. On the other hand, 
there were some later cases in which a narrower view was taken that the 
alienation should be only for the purpose of saving the estate from some 
threatened injury. ‘There was also some conflict of opinion as to the 


` extent to which the members of a joint Hindu family are bound by 


alienations made by the father as manager in connection with the require- 
ments of a business run by him. 

In the case of Jagat Narain v. Mathura Das? a Full Bench of this 
Court came to the conclusion that in order to sustain an alienation of joint 
family property made by the managing member of the family the tran- 
saction must be one which is for the benefit of the estate and such as a 
prudent owner would have carried out with the knowledge available to him 
at the time. Transactions jutifiable on the principle of “benefit to the estate” 
are not limited to those transactions which are of a “defensive character”. 
The previous cases were reviewed at some length and principal reliance was 
placed on the rule Jaid down by their Lordships of the Privy Council in 

"18 A L J. 699=L L. R. 42 AlL 559 "L L R. 50 All 969 at 973-4 
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the case of Henuman Prasad Panday v. Mst. Babooe Minraj Koonwearee® that 
- the power of- the Manager for an infanr heir to charge an estate not his 
$ own, is, under the Hindu law, a limited and qualified power. It can only 
© þe exercised rightly in a case of need, or for the benefit of the estate. But 
where, in the particular instance, the charge is one that a prudent owner 
would make, in order to benefit the estate, the bona fide lender is not 
affected by the precedent mismanagement of the estate. The actual 
pressure on the estate, the danger to be averted, ar fhe benefit tu be con- 
ferred upon it, in the particular instance, is the thing to be regarded. 

The authority of the case of Sebu Kaneka nde v. Bbup Singh 

was also relied upon and the following passage from page 443 was 
uoted :— 
lhe In all of the cases where it can be established that the estate itself thar is 
under administration demanded, or tbe family interests justified, the expen- 
diture, then those entitled to the estate are bound by the transaction. 

Another passage from p. 444 also may be quoted: _ 

Although the correct and general principle be that if the debt was nor 
for the benefit of an estate then the manager should have no power either 
of mortgage or sale of that estate in arder to meet such a debt, yet an 
exception has been made to cover the case of mortgage or sale by the 
father in consideration of an antecedent’ debt. 

It was held by the Full Bench that the benefit to the estate was 
something distinct and different from pressing necessity. 

After this pronouncement, in many cases of this Court it was held 
that even where pressure of legal necessity is not established, a transaction 
may be upheld on the ground that it wás for the benefit of the estate and 
the family which an ordinary prudent manager would enter into, e.g., 
Raj Kumar v. Mohan Lal and Mabesh Prasad y. Jagannath Choube.  - 

In the case of the Benares Bank Lid, v. Hari Narai’ their Lordships 
of the Privy Council then made it perfectly clear that money borrowed 
by the father as manager of a joint Hindu family for the purpose of a 
business which was not ancestral was not borrowed for legal necessity and 
a mortgage granted as ‘security for such a loan was not binding on the 
minor members of the joint family, as ic was invalid. In that case a 
business of taking contracts from P. W. D. (apparently a business of a 
sporadic character in which fresh risk would be incurred as each new 
contract was taken) had been started by two persans as managers of the 





family and it was not their ancestral business. As the business had been - 
started by two members as managers, it might possibly have been started. | 


with joint funds, but it is not quite clear whether the bank had suggested 
that even if the business had not been an ancestral business, it had- become 
joint family property by being blended with other joint properties, “One 
thing, however, is perfectly clear that on behalf of the bank it was not 
contended that the particular transaction had been for-the benefit of the 
joint family and the family estate and the claim does not seem to have 
been defended on any such ground. Their Lor s, applying the prin- 


ciple hid down_in Senyasi Charan Mandal v. Krisbnadban Banerji held 


"6 Moore's L A. 393 L LR. 39 AlL -437. 
-> [1931] A. L. J. 219 [1931] å L. J. 1066 
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that the-manager of a joint family has no power to impose upon a minor 
member of the family the risk and liability of a new business started by 
him and that a new business is not within the purview of the verses 7 


Raw Nave to 29 of Chapter 1 of the Mitakshara. In that case the bank had failed*to 


eee Lat, PL 


—— 


Saleimaen, 
Cc. J. 


ove that it had made reasonable and bona fide enquiries as to the 
ancestral character of the business which had led it to believe that the 
business was ancestral, even though’ in point of fact it had not been so. 
Accordingly the amounz raised by the managers for the purposes -of the 
new business was not considered to create a charge on the joint -family 
property. j 

This authoritative pronouncement of their Lardships of the Privy 
Council was the subject of interpretation by another Full Bench of this 
Court in Amraj Singh v. Shambbu Singh®. The majority of the Judges 
constituting the bench held that the pronouncement of their Lordships 
of the Privy Council firally settled the question that money | required for 
the purposes of a non-ancestral busin23s is not sufficient in itself to justify 


. alienation of family property and that the money for a new business 


“started even by the father as manager of the family involving, as it does, 


risk and liability on the minor members of the family, cannot justify an 
alienation. The majority, however, took the view that although the 
requirement of a new business was not in itself sufficient to justify aliena- 
tion, their Lordships’ ruling did not~ overrule the decision .of the Full 
Bench in Jagat Narain v. Mathura Das. It was accordingly held that 
where the transaction was not speculative but was in the best interests of. 
the family and for its benefit which an ordinary prudent manager would 
have made, it would be open to a court to hold that the transaction is 


. binding on the other members of the family though the loan was sectired 


by an alienation of the family property. It was pointed’ out in that case 
that in the Benares Bank case it had never been suggested on behalf of the 
bank that the business had been started for the benefit of the family’ or 
that it had been necessary for its support and maintenance or was neces- 
sary to save the family from starvation or ruin, and that accordingly 
their Lordships’ pronouncement did not necessarily imply that such con- 
giderations were altogether irrelevant. The question as to whether that 
particular transaction was necessary for the family or, was for the ‘benefit 
of the family or the family estate was a question of fact depending on 
evidence and could not be pressed in appeal, if ` it had not been raised at 
the trial. 

* "The view that the Full Bench ruling i in Jagat Narain and another v. 
Mathura, Das and others has not been ,overruled by their Lordships of 
‘the Privy. Council when delivering the judgment in.the Benares Bank cise 
is further strengthened by the circumstançe that although the case of 
Inspector Singh and another v.. Kbarak Singh and others! was- cited by 


- - counsel before their Lordships, as appears from the report on page 301 


in 49 Indian: Appeals, this Full Bench ruling which had partially overruled 
‘the view expressed in Inspector Singh’s case was not cited before their 


: i Lordships at all. It seems clear that if any question had arisen as to there 
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Bench ruling also would have been referred to. i 
\ It seems to me that the recent proncuncement of their Lordships of 
the Privy Council in the case of P: KX. P. S. Pichappa Chettiar v. Rau: N me 
Chokalingam Pillai also does not even incirectly overruled the Full Bench ouman Lax 
ruling. ‘Their Lordships have laid down -hat where a managing member 
of a joint family enters into a partnership with a stranger the other Salaiwes; 
members of the family do not ipso facto become partners in the business C Je 
so as to clothe them with all the rights znd obligarions of a partner; in 
such a'case the family as a unit does not become the partner but only such 
of its members as in®fact-enter into a contractual relation with the 
stranger. ~ 
It has always been settled law that money borrowed for the purposes 
of an ancestral family business is per se a good justification for alienation 
of family property. In such-a case the presumption is that the carrying 
on of the ancestral business is necessary and no further enquiry on the 
part of the creditor is required. As a resict of their Lordships’ pronounce--- 
ment, it is now finally settled that the nere fact that money has béen 
required for a business newly started by = manager or a father is not in 
itself sufficient to justify an alienation cf the family property. But it 
has never so far been held that the need cf a newly started business taints 
the transaction with illegality so ‘much that even if there be other 
circumstances they would be of no ‘avail O validating the transaction. It 
seems to me that the question whether 2 parti transaction, even 
though the money was required for the >urposes of a new business, was 
for legal necessity or for the benefit of the estate and the family is a 
somewhat distinct question. Where the new business is the separate pro- 
perty of individual members of a joint family, it is quite obvious that 
money required for its purposes can never be for the benefit of the family 
or of the family estate at all. In such an event an alienation of the 
family property would be wholly unjustited. On the other hand, if the 
business, though not ancestral, had previously become the joint family 
business, then there may be circumstances under which money required 
for such business may either be for legal recessity or for the benefit of the 
family and the family estate. 


The interest of the members of tke family in a business is property . 
just as the rights in any other kind of property. It has been laid down . 
by their Lordships of the Privy Council in many cases that separate 
property of a member of a family can by blending become joint family ``: 
property and that for such an effect to be produred it is not necessary.. ` 
that the consent of all the other membe-s of the family, some of whom E Sa 
may be minors and therefore incapable of giving consent, must be 
obtained as a condition precedent. See: Lal Bahadur v. Kanbaiya Lal**; 
Suraj Narain v. Ratan Lal'*; Radha Kart Lal v. Nazna Begum’; Rajani r 
Kants Pal v. Joga Moban Pal!®, 
In the case of Methsram Ramrakbional v. Rewa Chand Renrebbo 
971934] A. L. J. 895 DI L R 29 AlL 244 (P. C) foo 


CEL B 40'Al 159 P. C) "LL R 45 Cal 733 EG) 
L L R 50 CL -39 (P.C) >. 


.1934 


ad 


rae * 


CIVIL 
1934 
Ram NATH 
Y, 
CHmanyi LAL 
Suleiman, 
Co. J 


184 HIGH COURT _ [1935] 


mal! their Lordships of the Privy Gouncil remarked as follows:— 

The question whether 2 man who happening to be a member of i 
joint family carried on his business, whatever it was, personally for 
own personal benefit without detriment to the joint family fund, “or 
carried on such business as a. member of the joint family for the benefit 
of the joint family, is a question of fact to be determined on the 
evidence. 

This undoubtedly iplis that even an. a. apparently new business 
carried on by a member of a family may be a joint family property. 

In the case of Niamat Rai v. Din Dayal’® their Lordships of the Privy 
Council explained that a joint family business is 2 business carried on with 
joint family funds for the benefit of the joint family and the „properties 
of the joint family, both movable and immovable including the shares of 
minor members of the family, are liable for. the debts incurred in 
carrying on the business. But, in that case, as-the minor plaintiffs had 
apparently, succeeded to the business, it might be said that-so far as they 
were céncerned, it was an ancestral business, though a not so in 
the case of some of the other members. 

In the case of-a joint family ‘business where it is necessary for its 
proper conduct that money should be borrowed from time to time, it is 
within the authority of the karta to borrow money for the purposes of the 
family business, see Abdul Majid Khan v. Saraswati Bai". 

The cases in Bengal are generally under the Dayabhag law, which 
confers power on each co-parcener to transfer his share. In the Madras 
Presidency also the interest of the mortgagor is regarded as being validly’ 
transferred. In the Punjab, cases are governed mostly by the customary 
law. In the Bombay Presidency also, cases under the Mitakshara Jaw are 
rare. It is only in these Provinces that the question assumes ah acute 
form inasmuch as hundreds of cases are decided every month by the subor- 
dinate courts in which the question of the authority of the father as 
manager to raise money for a joint family business as distinct from an 
ancestral business and his separate business, is almost invariably raised. 

Although the allienation of joint family property merely for the 
purposes of a newly started business is not justifiable, there is really no pro- 
hibition against a manager of a joint family in respect of starting a new 
business. Indeed, it is the commonest thing in this Province to start such 
new businesses. It may be started with the joint family funds or with 


` separate funds and may possibly at the outset be the separate property of 


_ the manager, but if other kinds of properties can, by the conduct of the 
«z parties and by the blending of their income with the income from the joint 
properties, become joint property, there seems to be no good reason for 
holding that the interest of a particular member of a family in a 
business or a mill or a factory can never become joint property 
_-by being thrown into the common stock. A business started by a father 
might have been rum for decades and the members of the family may in 
fact be taking part in its conduct and the family may even be maintained 


_ solely with its income, and joint funds might have been ‘utilised for its pur- 
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poses from time to-time. In such an event it “may be impossible to hold 
that the business still remains the separate property of the manager who 
started it originally and can never form the subject of partition betweén 
him and the other members. Such a view-would amount to holding that a 
manager can appropriate joint funds and start a business of his own which 
he can keep separate and over which he can always possess full o 
power with the right to alienate or gift it to any one he likes, without his 
right being questioned by the other members of the family, and can also 
prevent it from being brought into the common stock at the time of a 
partition. It would become impossible for a manager to invest any surplus 
joint fund, that there may be, in stocks or shares in any concern, or’ the 





other members can take all the gross assets, without undertaking the. 


liabilities. If there were an absolute prokibition against the starting of a 
new business or newly taking shares in an existing business, the family may 
have to be tied down to the -ancestral business only, which may cease to be 
profitable, and therefore so long as there is some minor member of the 
family alive, it would be impossible to divert the activities of the family 
to any other ljne. As sons and grandson: are in being, there may almost 
always be some minor member of the entire family existing and-accordingly 
it may for many generations become impossible to start 2 new business. 
But as laid down by their Lordships or tae Privy Council, alienation for 
money required for such a new business i not justified merely because it 
is a business started by the manager. Tte want of authority really.is as 


regards the alienation of family property for the purposes of a new busi- - 


ness, and-not that there is any absolute prohibition against the starting 
of a new business. 

It is contended that the expression “for the sake of the -family” 
occurring in the Mitakshara is ajusdem generis with what precedes it, and 
must be confined to the case of “compelling necessity only”. Now the 
text of Brahaspati quoted in the Micakshara was not confined to the 
ans or manager only, but would apply to any co-parcener described 
as single individual”. Taking the text literally, it would authorise 
a a member to alienate property for the purposes behind the back 
of the manager. The learned counsel for the appellant concedes that the 
judicial interpretation put on the text in some cases has not been to follow 
the words literally and give to a junior member any such authority. The 
expression “for the sake of the family” Dccurring in this text has been 


judicially interpreted to have a wider mzaning than mere pressure of ` 


+ 


necessity. Taken literally it is more comprehensive than even “benefit: ~. 
to the estate”. The expression is wide im scope, and even if it has been: `” 
too widely interpreted, there are many ozher matters in the Hindu Law - 


wherein a Jong course of decisions have established propositions perhaps 
not in strict accordance with the Hinda texts if taken literally. ` For 
instance, a distinction has been drawr >etween 2 voluntary alienation 
by the father which may be impugned on the ground of want of soared) 
and an involuritary auction sale to a third party which can be impu 
only on the ground of the debt-being tainted with illegality or immo a 
or again, the non-liability of Hindu scons for the payment of their” 
father’s debts which are incurred after separation; as also alienation in 
24 74 
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lieu of an antecedent debt. Reliance is next placed on the commentary 
on this text by the author of the Mitakshara and it is urged that the illus- 
trations given therein are exhaustive, and therefore exclude the plea be 
benefit of Ae family as distinct from compelling necessity. But 1 ustra- 
tions are seldom intended to be exhaustive, (c.., Girdhar Lall Roy v. 
The Bengal Government? where the enumeration of Bandhus in the 
Mitakshara was held to be illustrative and not exhaustive). The state- 
ment of the law in Hanuman Prasad Panday was based on a liberal inter- 
pretation of the words “Autumbarthe” (for the sake of the family) and 
although that was a case of 2 manager of a minor, the law has always been 
understood to apply and has been invariably applied? to managers of joint 
families. 

That the words “for the sake of the family” have a wider meaning than 
mere compelling necssity would also appear from the following considera- 
tion. It is now well settled on the authority of the ruling of their Lord- 
ships of the Privy Council that money required by a manager for an 
ancestral business is justified and alicnation in lieu of it is binding on the 
other members. There is no text of the Mitakshara which specifically 
refers to the needs of an ancestral business. Accordingly its justification 
rests entirely on the same verses 27 to 29 of Chapter I. There can be 
numerous occasions where there may be no compelling necessity to raise 
money for an ancestral business. The-e may be plenty of funds in hand and 
yet the manager may borrow more money for the business, or it may be 
that he may feel it beneficial to enlarge the business though not unduly. 
In stich circumstances it may be most difficult to hold that there existed a 
compelling necessity which acted as a pressure and which was tantamount 
to legal necessity. Borrowing on such occasions can only be justified on 
‘the supposition that the transaction was for the benefit of the family inas- 
much as it was carried out in connection with the family business which 
‘a prudent owner would continue. To hold therefore that the words “for 
the sake of the family” have not a wider scope would be almost destroying 

‘very basis of the rulings under which money required for an ancestral 
_ business į is considered to be fully justified. 

The view that “benefit” is scmething different from “compelling 
necessity” finds some support from the remarks of their Lordships in 
P. K. P. S. Pichappa Chettiar v. Chokalingam Pilat.» While considering 
the argument that the defendants were liable to the extent to which the 
_ family benefited, their Lordships did not simply reject the contention, 
bug thought it fit to examine the ewidence and came to the conclusion 
that the evidence was very meagre and that there was no evidence as to 
“the extent of such benefit. 

3 Tt- seems to follow that the question whether the particular trans- 
“action “in | dispute was for legal necessity or was for the benefit of the 
estate and the joint family, is something more than the mere question 
whether the money borrowed was required for the purposes of a new 
business. The fact that it was required for a new business would not be 
agy justification. If in addition thereto, it could be shown that there 


.. ‘was either a pressure or necessity to continue that business, as it was 
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the mainstay of the family or that the’ particular transaction 
was at the time beneficial to the famdy and the family- estate, the 
teansaction would be supported but, o= course, on the latter ground. 
The question whether the transaction was for such benefit or not is a Raw Ni ee 
question of fact depending on the circumstances of the case, and it is for re Ea 
the court to decide whether it was so beneficial -and was such as an 
ordinary prudent manager would have entered into in the interest of the Dn 
family. l 
The second question is how the payment of Rs. 3,000 towards the 
mortgage debt is to be appropriated. “he contention on behalf of the 
defendants is that the whole of it should ¢o towards the discharge of that 
part of the debt which was binding.on -he mortgaged property and that 
no portion of it should be set off agairsc the other part for which the 
family property was not liable. On thr other hand, it is contended on 
behalf of the plaintiffs that if the whoe cf this sum is not to go towards 
the payment of the unsecured portion cf the debt, then there should at 
least be an apportionment. 
So far as the English law is concerned, it seems to be well settled that 
a creditor is entitled to make an approzriation even during a pending 
action—see the case of Seymour v. Piczctt™. It was held by.a Bench 
of this Court in Kunden Lal v. JagannafS™ that an appropriation of pay- 
ment must be made by the debtor az tne time of paying and by the 
creditor at the time of receiving the maney. If neither of them makes the 
appropriation the law appropriates the payment to the earliest debt. 
The ‘facts of that case were somewhac xifferent, and it was the debtor 
who was insisting that the payment shcild go towards the earliest debt. 
But this view has been expressly dissentecl from in the other High Courts, 
and the various cases are summarised in — judgment of the Calcutta High 
Court in Kunjamobanshaba Poddar v. Ksrunakanta Sen Chaudhuri. 


Reading Sections 59, 60 and 61 together it is clear that so far as the 
right of the debtor to make the appropriation under Section 59 is con- 
cerned, it can be exercised only when a debtor makes the payment with 
the express or implied intimation that the payment is to be applied to 
the discharge of a particular debt. It wculd follow that this intimation, 
express or implied, must be made at tke time when the payment is made. 
On the other hand, under Section 60 it is only when the debtor has 
omitted to intimate and there are no «ther circumstances indicating to 
which debt the payment is to be applied that the creditor may apply it at 
his discretion to any lawful debt. TI: discretion obviously is ‘to be 
exercised if the debtor has omitted to give an intimation and where there «- 
are no other circumstances, it seems tc me that the creditor need not `’ 
exercise this right at once, but he can at his discretion exercise 
it even later. There is nothing in the section, particularly as a 
past perfect tense “has omitted” has been used, to indicate. that the 
creditor loses this right if he does not exercise it at the very time when the 
payment is received. In many cases it may be impossible to make the 
appropriation there and then, for instance, when the payment is made xt 
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2 time when the amounts due under the various heads are not known 
and the account books are not~easily accessible. Now, when neither th 
debtor nor the creditor has made any appropriation, then under Sectigh 
61 it is a duty of the court to apply the payment in discharge of the dcbts 
in order of time, and if the debts are of equal standing, in discharge of 
each proportionately. 

It is contended on behalf of the defendants that Sec. 61 in terms cannot 
apply to this case because here there are not more than one debt, but there 
was one debt only. But although the loan was one, the purposes for which 
the amounts were taken were different. Even though the section may not in 
terms apply to the present case, there can be no dowbt that the principle 
underlying that section must apply. "This principle has been applied by their 
Lordships of the Privy Council to the appropriation by the Income-tax 
Commissioner of certain payments towards the interest which accrued on 


‘the amount due, although the principal and interest would strictly 


speaking constitute only one debt—vide Commissioner of Income-lax, 
Biber and Orissa v. Mabarajadhiraj of Darbhanga’. It is also clear from 
that case that the Income-tax Commissioner could not possibly have made 
the appropriation immediately the amount was paid. It was only when ` 
the accounts for the year were made up that credit was given for the sum 
and the interest due was reduced. 

_: In the present case, although on thé one hand this money appears to 
have been raised by a sale of a part of the mortgaged property, which was 
ancestral, there is nothing to show that the creditor was informed 
of the source at the time when the payment was made. Again 
one part of the debt was due from the mortgagor personally and another 
part was due from him in his representative capacity as manager of the 
family. Therefore, it might well have been argued that the creditor was 
entitled to appropriate the payment towards the discharge of the debt 
due personally from the! person who made the payment rather than the 
debt due from him in his representative capacity. Again one part of the 
debt was so to say an unsecured debt; whereas the other was a secured 
debt. The period of limitation for the unsecured debt would have 
expired in about two years time; whereas the period of limitation 
for the other debt would not have expired till after about eight 
years. The mortgagee did not in fact bring any suit for recovery 
of the unsecured debt befare the expiry of the prescribed period. This 
also might well have been made the basis of an argument that the creditor 
would ‘be justified in making the appropriation towards the unsecured 
debt in preference to the secured debt. 


But this position was not taken up in the courts below, and the 


Tearned advocate for the plaintiffs before the Division Bench confined his 


argument to the proportionate appropriation of Rs. 3,000 towards the 
two parts of the mortgage debt. It is, therefore, unnecessary to consider 
the larger question whether there would be any presumption as te the 

way in which the mortgagee should be deemed to have made the appro- 

priation in the eye of the law. On the principle underlying the provi- 
sions of Section 61 it seems that the court should in the absence of any 
8 760 LA. 146=[1933] A. L. J. 527 
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appropriation by either the debtor or the creditor, direct that the pay- 
ment should be applied in discharge of the debts in order of time if there 
such, and if they are all of the same dare, in discharge of each of such 
_ debts proportionately. 
| The learned counsel for the defendant-appellants has relied 
strongly on the case of Hxrro Nath Rai v Randhir Siagh*™®. But in that 
case no question of appropriation really arose, the main question being 
whether there should be a deduction on account of the fact that part of 
the rents of the estate had been received by the agent of the plaintiff. 
Apparently there was along with the mortgage another transaction of 
lease and the plaintiffs principal man of business had received on account 
of the arrears of rent a sum of Rs. 10,090. Their Lordships held that 
this sum should be deducted from the amount claimed by the mortgagee 
on account of the payment of the Government revenue and maintenance 
allowance to the widow in the account and that the balance could be 
recovered. I do not think that that case m any way helps the appellants. 

In my opinion, therefore, the sum oZ Rs. 3,000 which was paid by 
the mortgagor, should be split up into two portions of Rs. 2,000 which 
should be assumed to have gone to discharge a part of the secured debt, 
and a sum of Rs. 1,000 which should be deemed to have gone towards 
the discharge of the unsecured portion o= the debr. 

Tuom, J.—I concur. Had the decison in Jagat Narain v. Mathura 
Das*" stood alone, there could have been no question that the mortgage 
executed by the manager of the joint fam]y was binding upon the minor 
members of the family. It was contended, however, that this decision 
has been by implication overruled by the Privy Council in their decision 
in the case of the Benares Bank Lid. v. Har Narain. In that case, how- 
ever, the question of whether the money was borrowed for the benefit of 
the family does not appear to have been mised. The plea that the money was 
borrowed for the benefit of the family wa: not taken in the pleadings and 
no evidence was led upon the point. “he ‘matte-, therefore, was not 
considered by the Privy Council. 

The decision in Jagat Narain v.'Mackura Das followed the decision 
of the Privy Council in the case of Heruman Prasad Panday v. Mst. 
Babooe Munraj Koonwaree™, That deckion is clear authority for the 
proposition laid down in Jagat Narain v. Mathura Das. The decision in 
that case is by a Full Bench of this Court. In my judgment in the 
Benares Bank case the Pivy Council never intended to lay down the 
general proposition that a loan taken by the manager of a joint Hindu 
family for the purpose of starting a new business could never be binding 
upon the minor members of the family. There is ample authority, not 
only in the original texts but in the decisions of the Privy Council and 
cf this Court, for the proposition that where the starting-of a new busi- 
ness is a prudent step taken by the manager of the family for the benefit 
of the family a loan taken for this purpose or for the carrying on of the 
new business is a valid loan and is bindirg upon the minor members of 


Thom, J. 


the family. Indeed it would be most untortunate if the law were other- - 
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wise. In the present economic and social state of the development of 
this country it must often be absolutely necessary in the interests of the 
joint Hindu family and for the purpose of conserving the estate of that 
family sot only to discontinue an old ancestral business bae to embark npon 
a new business. and for that purpose to negotiate loans. 

I agree that the sum of Rs. 3,000 repaid should be in this case appro- 
priated proportionately to the discharge of the secured and the unsecured 
debt. The point raised in this branch of the case is not in terms covered 
by Section 61 of the Contract Act, but in my judgment the principle 
underlying that section should be applied. Learned counsel for the 
plaintiffs has not contended, as in my view he eould reasonably have 
contended, that the sum’ repaid by the borrower should be applied in the 
first instance to the discharge of the unsecured debt. He has contented 
himself with ‘the claim that the sum of Rs. 3,000 should be applied pro- 
portionately to the discharge of both the secured and unsecured debt. 
We therefore do not decide the general question as to whether where no 
appropriation is made either by the borrower or the lender, sums repaid 
should be applied in the first instance to the discharge of that part of a 
Lordships in Benares Bank v. Har Narain.” 

RACHHPAL SINGH, J.—I agree. My Lord the Chief Justice has consi- 
dered the principal question involved in this case in his elaborate and 
exhaustive judgment and J am in entire agreement with him in holding 
that the view taken in the Full Bench ruling in Jagat Narain and another 
vy. Mathra Das and others has not been overruled by the ruling of their 
Lordships in Benares Bank v. Har Narain. ** 

In Amraj Singh v. Shambhu Singh™ the question which has been 
reagitated before us had come up for consideration before a Full Bench. 
The majority view was that the Beneres Bank case had not overruled the 
Full Bench case reported in Indian Law Report 50 All. 969. 

In a recent ruling of their Lordships of the Privy Council, P. K. P. S. 
Pichappa Chettiar v. Chokalingam*®™, there are observations which support 
the view taken by the Full Bench in Jagat Narain v. Mathra Das. These 
observations go to show that where a creditor seeks to enforce his claim 
against minor members of a joint family in respect of money due from the 
manager of the family, the question as to whether or not the loan benefited 
the joint family will be the deciding factor in the case. 

A perusal of the ruling of their Lordships of the Privy Council in the 
Benares Bank case shows that there were three points on which their Lord- 
ships gave their decision. ‘These points were:— 

(1) It was contended that a new business, which had been started 
by two managers of the jomt family, was ancestral and, therefore, the minor 
members of the family were liable for the debt due. ‘There Lordships, after 
2 consideration of the evidence in that case, came to the conclusion that the 
business in that case was not ancestral. 

(2) Another point taken by the appellants in that case was that a 
business started by the father as manager, even if new must be regarded as 
ancestral. Their Lordships rejected this contention. 

"I LR. 50 AIL 969 = [1932] A. L J. 714 
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(3) Another point urged was that even if the business was not ances- 9 GIVE 
tral, the transaction was binding because the appellants had made reason- 1934 
ale and bona fide enquiries which led them to believe that the business = -— 
was ancestral, and that thére was necessi-y for raising the money for the Ram Narn 
purpose of the business. Their Lordships, on the evidence produced nese ie 
that case, came to the conclusion that the appellants had failed to prove 
that they had made reasonable enquiries as to the character of the business. 

These are the only three points decided by their Lordships of the 
Privy Council. I am clearly of opinion that the question, as to whether 
or not the transaction was for the benefit of the family, was never decided 
in the Benares Bank *case. As remarked by King, J. in Amraj Singh v. 
Shambhu Singh™, that in the Benares Bank case 

it was not even argued and presumably therefore it was not even arguable 
upon the facts that it was prudent t-ansaction, or for the benefit of the 
estate. : 

It appears to me that there is no jurtification for the contention that 
the Full Bench case reported in I. L. R. ż0 AIL 969 has been overruled by 
implication as a result of the decision cf their Lordships in the Benares 
Bank case. , 

In my-opinion, the real question actually decided by their Lordships 
in the Benares Bank case is that a Hincu father, acting as a manager of 
the joint family, cannot make an aliena~ion which might bind the minor 
members, when money is advanced to Lim for the purpose of starting a 
new business and which business is no2-ancestral. The ruling of their 
Lordships will have no application to a case where the father, acting as 
manager, borrows money by alienating family property, for the purpose 
of financing a business which is ancestra. property and which has been in 
existence as family business antecedent to the date on which the alienation 
is made. 

Before proceeding further I wish to point out that there is a clear dis- 
tinction between transactions made by a manager of a joint Hindu family 
which does not carry on any trading business and the transactions entered 
into by the manager of joint Hindu famiy carrying on an ancestral trading 
business. Where a manager of a joint Hirciu family, which does not carry on 
any trade, takes a loan or makes an alfnation, the creditor has to prove 
that the transaction was either for familr necessity or for the benefit of the 
family. But, on the other hand, wher. a joint family is carrying on an 
ancestral business as traders, then the creditor has only to prove that the 
money was lent or alienation made fo- the purpose of carrying on the 
ancestral business. It is not necessary ~or him to prove further that the 
transaction was made for the benefit o= the family. 

One of the earliest cases on the point is Ramlal Thakursidas v. Lakbsms- 
chand and another™®. It was held ther: that ancestral trade descends like 
other Hindu property upon the members of an undivided family. It was 
further held that 


in carrying on such 2 trade infant members of the family will be bound by 
the acts of the manager which are cecessarily mcident to and flowing out 
of the carrying on of that trade cnd that the manager can pledge the 
171932] A. L. J. 895 at 908 "1 Bom. H. C. R. (Appendix) 51 i 
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Civ. "= property and credit of the family for the ordinary purpose of that trade, 
ee and third persons dealing bone fide with such manager are not bound to 


iad investigate the status of the family, minor members being bound by pe 
Ram Nate necessary acts of the manager. ° 
CHEARN T This proposition of law has been quoted by Sir D. Mulla in his Hindu 


—— Law, 7th edition, page 282. He has, however, in his book substituted 
Rechbpel the words ‘mortgage or sell’ for the word ‘pledge’ used in the above cited 
ies eee ruling. I find myself in agreement with the following observations made 

in 1 Bom. H. C. R. (Appéndix) p. 51:— i 

The general benefit of the undivided family is considered by Hindu Law 
to be paramount to any individual interest and the recognition of a trade, 
“as inheritable property, renders it necessary for the general benefit of the 
family that the protection, which the Hindu Law generally extends to the 
interest of a minor, should be so far trenched upon as to bind him by acts 
of the family manager necessary for the carrying on and consequent pre- 
servation of that family property; but that infringement is not to be 
carried beyond the actual necessity of the case. 

The next case to which I wish to refer is Raghunathji Tarachand v. 
The Bank of Bombay”. Chandavarkar, J. in his judgment expressed the 
following opinion:— ` 

The 'rule of Hindu Law that debts contracted by a managing member 
of a joint family are binding on the other members only when they are 
for a famıly purpose is subject to at least one important exception. Where 
a family carries on a business or profession and maintains itself by means 
of it, the member who manages it for the family has an implied authority 
to contract debts for its purposes, and the creditor is not bound to enquire 
into the purpose of the debt in order to bind the whole family thereby, 
because that power is necessary for the very existence of the family. 

The law on the subject is discussed with much learning in this ruling 
by Chandavarkar, J. The reason for vesting the manager of a joint family 
ancestral trading firm is stated by him to be this. 

Under the Hindu Law a joint family which carries on a trade handed 
down from its ancestors becomes a trading family; trade being one of its 
Kulachar it attracts to itself all the necessary incidents of trade. 

The learned Judge cites several texts of Hindu Law in support of his 
view. At one place in his judgment the learned Judge observes:— 

The reason of this must be that it is merchants alone who know best 
what the rules of their profession, adopted in the interest of trade, are. 
The implication is that such rules must be followed in the interest of 
trade. Nowhere is it stated that these rules do not apply to a joint 
family carrying on 2 trade as its Kulachara or family business merely 
because it occupies also the status of a joint family. 

In Malaiperumal Chettiar v. Arunachalla Chettiar’! Sadasiva Aiyar, 
J. held that the ordinary presumption in the case of a trading caste or family 
‘is that the entire family credit and all the joint family properties are 
embarked in the business even as regards the minor members. It appears 
to me that when a joint family carries on an ancestral business it gives out 
to the world that the manager of the family has the power to carry on 
the business on its behalf. If this were not so, then it will be difficult for 
the manager to carry on the trade as other people would not have dealings 
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with it. In my .opinion, it is not open to minors in such a family to say Cri. 
tht the transactions made by the mamager in the ordinary course 1954 
of business are not binding on them. ‘The reason is that the business is 
carried on on the credit of the family property. The family ar oad is Ram re 
augmented by the profits earned in the business and it would fore cinu EAS 
bé unjust to hold that members who were being maintained by the profits  —- 
made out of the business should -not be Hable for the debts incurred for ae 
the carrying on of that very business. 
I wish to emphasise, even at the risk of repitition, that there is a 
difference between trdhsactions to which a manager of a joint Hindu 
family which has no ancestral trading business is a party and transactions 
made by the manager of a joint Hindu family which is doing ancest#al 
trade business. The reason is obvious. When a creditor lends money to 
or accepts an alienation made by a member of a joint Hindu family, he is 
aware or ought to be aware that the manager is dealing with the property 
owned by several co-parceners. He is supposed to know that under the 
Hindu Law, the karta of the family can borrow money or make alienations 
only where there is a family necessity or where money is required for the 
benefit of the estate. If he lends money to the karta of the family with- 
out satisfying himself whether there is a necessity for the loan, he does so 
at his own risk. If it is found that the loan taken by the karta of the 
joint family was not for the benefit of the joint family or for family neces- 
sity; then he must lose. But different considerations will prevail when the 
manager of an ancestral joint family business, acting as manager of the 
business, enters into a transaction with a third party. Here the income 
of the trade is the only source which mainrains the joint family. When the 
joint family carries on an ancestral business it gives out to the world that 
it will carry on business exactly on the samme terms as any other firm. In 
the. words of Chandavarkar, J. (I. L. R- 34 Bom): 
The implication is that such rules must be followed in the interest 
of trade and nowhere ‘is it stated that these rules do not apply to a joint 
family carrying’ on a trade as its Kulachara or family business merely 
because it occupies also the status of a joint family. 
. The-manager, ip the case of a joint ancestral trading business, has an 
implied authority to contract debts for its purposes, and the creditor is 
not bound to enquire into the purpose or the debt in order to bind the 
whole family. It will be impossible for a joint family doing ancestral 
trading business to carry on the business: if its manager is not to have 
authority to contract debts for the purpose of the business the reason being 
that that power is necessary for the very existence of the family. In such 
a case all that a creditor has to prove is that the family was doing ancestral 
trading business and that the money was required for the purpose of that 
business. 


There may be cases in which an ancestral joint family business, which 
at one time was yielding a handsome incame which maintained the entire 
family in comfort, might have to be run at a loss. It may be necessary 
for the’ manager to take a loan for establishing the business, but the effort 
may prove to be futile. In such a case it will be wrong to hold that the 
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other members of the joint family would not be bound by the loan taken 
by the manager. If the business had become profitable once again, all the 
members of the family would have been benefited by it. It would not 
be right to hold that as the attempt to improve it had failed so the other 
members of the joint family were not liable for the loan contracted by the 
manager. A recent ruling of their Lordships of the Privy Council report- 
ed in Nismat Rai v. Din Dayal™ may be referred to in this connectioa. 
Their Lordships held that in an ancestral joint family business which is 
carried on for the benefit of the joint family, the entire property of the joint 
family is liable for the debts incurred by the manager in carrying on the 
business. It was further held that where a joint family business had 
resulted in a loss, it was for the manager to decide whether it would be 
better to raise more money to put into the business, or to close it down, 
and a lender or purchaser was not bound to enquire into or prove the 
reasonableness or soundness of the manager’s decision and action. Another 
case on the point is Remekrishna Muraji v. Raten Chand end another™. 


. A very recent case on the point is reported in Abdul Majid Khan v. 


Saraswati Bar’. 

On a consideration of all the cases cited above, it will appear that a 
manager of an ancestral joint family trading business has full authority to 
take loans and make alienations to raise money for the purpose of that 
business. Such a transaction will be binding on the entire joint family 
including the minor members. The creditor is not bound to enquire into 
the finances of the business so long as the business forms the purpose of 
the debt. All that is necessary for him to see is that the money is really 
required for the proper purpose of the business and there is no element of 
speculation or gambling in the transaction. 

In the case before us, it appears that the joint family carried on two 
businesses. One at Muttra and the other at Delhi. It has been found that 
the Muttra business was ancestral. If the creditor can establish that morey 
was advanced to the manager for the benefit of the ancestral joint. family 
business at Muttra, then, in my opinion, the mortgage made by the manager 
will certainly bind the minor members of the joint family. I would go 
further and hold that the transaction will be binding without the’ proof 
of ‘benefit to the estate’ provided that the creditor can prove that the loan 
was taken by the manager of the joint family business for the proper 
purpose of financing the ancestral joint family business. To a case of 
this description the ruling of their Lordships of the Privy Council will 
have no application. 


As regards the business at Delhi the lower appellate court has not 
given any finding whether this business was ancestral. All that we know 
is that this business was not inherited by the joint family as an ancestral 
business. It appears that it was started by the father of the minors some 
years before the date on which the mortgage in question was created by 
him and a part of the loan taken was transferred by the mortgagor to 
the accounts of this Delhi business. If this business was new business 
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started by the manager of the joint family, then the A in Beneres Gro 
Bark would apply and a loan taken for fmancing a new business will not a 
bind the minor members of the joint family. Before the Bench hearing 
this appeal can decide the question as to whether or no the loan taken for Rau Narn 
the purpose of this Delhi business is binding on the minors, it will be cumanyı La 
necessary to determine whether this was a new business started by the — 
| manager or whether it was an ancestral business. The decision of this ca 
question will depend on the evidence which the parties might have ~ > 
| produced or may be permitted to be produced in the case. It 
was argued before use on the authority of the Benares Bank case, 
that every business started by a manager of a joint Hindu family which 
does not descend by inheritance as ancestral business, should be deemed 
to be a new business which can never be ancestral, I find myself unable 
to agree with this contention. The learned counsel for the appellant 
relied on the following observations made by their Lordships of the Privy 
Council in the Beneres Bank case which arz to be found at page 714: 
It was urged on behalf of the Bank that this business was ancestral and 
that the minors were liable for the debt to the extent of their interest in 
the joint family property. On the other hand, iz was contended that the 
business was the l business of Jagannath and the family had no 
interest in it. ir Lordships have examined the evidence, and they 
consider that the business was started by Jagannath and Raghunath as 
managers of the family. ‘The business therefore cannot be said to be 
ancestral so as to render the minors’ interest in zhe joint family property 
liable for the debts. 
It was on the strength of these observations that it was contended 
that this was a rule of universal application to the effect that a new busi- 
ness started by a manager of a joint Hindu family can never become 
ancestral property of the joint family. As I have already stated I find 
myself unable to agree with this contention. The above observations of 
their Lordships only mean this that there can be no presumption that a 
business started by a manager of the joint Hindu family becomes ancestral 
property. This proposition of law is well settled. There can be no pre- 
sumption that a business started by a manager or a co-parcener is to be 
treated as ancestral property. This is a point which is to be decided on 
the facts of each case. It is very necessary to bear in mind that the case 
of Benares Bank was one in which the jant family had not been carrying 
on any ancestral trading business. On the other had, it was a case, in my 
opinion, of a joint family in which there was no ancestral business. It is 
er important to note that in the Berares Ban’ case there was no plea 
taken by the Bank that new business had become ancestral because it had, 
been acquired with the aid of the joint family furcds. In my opinion the 
Benares Bank case is an authority for one proposition only and that is that 
a loan taken by a manager of a joint Hindu family for the purpose of 
starting a new business will not bind the other members of the joint family. 
There may be cases in which the manager of a joint Hirdu family starts-a 
new business with the aid of joint family funds, Then there may be 
cases in which a co-parcener starting a business may blend it with the joint 


family property. In both these cases the business will be treated as ancestral 
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1934 ~ As'I have already remarked there bad been no plea in the Benares Bafk 
Rau Norn Cos that the new business started by the managers had been financed by 
». the joint family income or had been treated by the co-parcener as a joint 


Crmmanyt LaL family ' business. ‘Therefore, their Lordships were not considering this 
Rechbpei @SPect of the case. It appears tome that the law on this point is well 
Sigh, J? Settled.’ ‘Accumulations of income of ancestral property, property pur- 

chased or acquired out af the income or with the assistance of ancestral 
property, the proceeds of sale of ancestral property, and property pur- 
ù chased out of such’ proceeds are ancestral property. ° Mulla’s Hindu Law, 
page 246; 7th edition. T 
‘In’ the case before us, if it be found that the Delhi business was 
started by the manager out of the income of the ancestral family business 
at' Muttra then the Delhi business, according to Hindu Law, would be 
considered to be ancestral family business of the joint family. - A loan 
_ taken for the purpose of financing the Delhi branch would be binding on 
, thé minors if the creditor is able to establish that the loan was taken for 
the ptirpose of the business. It‘is not correct to say that every new busi- 
ness. started hy the manager of a joint Hindu-family carrying on an ancestral 
- trading business is a new’ business which can never be ancestral. There are in 
this country-any number of trading families who have an ancestral business 
which has branches at various places. Take. the following example:—A 
joint familyia cafrying on -an ancéstral trading’ business. at Allahabad. Its 
members decide to open a branch at Nainital, because they’ consider that 
H-A branch is opehed at Nainital, it will yield good profits.. Stocks for the 
Nainital branch are purchased out of the assets held by the joint family 
business at Allahabad, Can it be said that the business started at Nainital 
is,.ot;ancestral family business? J think not. ` The real test for deciding 
whether a business is 2 new business wholly unconnected with the joint 
family ancestral business, ar is an extension of that business is to determine 
the source which supplied the money. with: which. the new business was 
started. If the assets or income of the joint family ancestral funds are 
utilized for opening a new branch, then the new’branch will form part of 
the old business. On the other hand; if the business is started by a manager 
without any, aid from the ancestral family assets, then it will be a new 
business, In ‘that new business the other members will have no right nor 
will any liability attach to them in respect of it. But merely because a 
business has heen extended it cannot be inferred that the extension was a 
new business started by the manager separately. In the Benares Bank 
gase their Lordships have referred to one of their previous rulings, 
Sanyasi Charan Mandal v. Krishna Dhar Banerji and others“, In that 
gage their Lordships held that the karta-of a joint family cannot impose op 
a minor member of it the risk and liability of a new business started by him- 
self and the other adult members. In that case it was found that the money 
had been borrowed ‘exclusively for the purpose of the orphanage business. 
'Fheir Lordships further found that this new business was neither ancestral 

npr an extension of the ancestral business. These observations clearly g 
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to show that the decision in the case would have been different if their crn 
Lordships had found that the money had been borrowed for the purpose o 
oÁ ancestral business or for the purpose of an extension of the ancestral  ___ 
business. ‘They add further that there can be an extension of the ancestral Ram Narn 
business. I am, therefore, of opinion that the Beneres Bank case would Bia ie 
not be applicable to a case in which money had been borrowed or aliena- 
tion made by the manager of an ancestral joint family business for the re 
proper purpose of financing that ancestral joint family business. The ~"*” / 
question as to whether in a particular case a business newly started or old 
is an ancestral family business will depend on the evirlence produced in each 
case. I have discussed this aspect of the case at some length though for the 
purpose of answering the reference made to the Full Bench it was ‘not 
altogether necessary to do so. My reason is that I wish to make it clear 
that the Benares Bank case will have no application to the case before us, 
in case it is found that the alienation was made by the manager for the 
purpose of the ancestral business carried on by the joint family. On the 
other hand, if the business for which the-money was borrowed is a new and 
non-ancestral business started by the father, then the sons are not liable 
_ for the payment of the loan contracted by the father unless it be establish- 
ed that the transaction was for the benefit of the family and the estate or 
was for legal necessity. 

As regards second point about appropriation I agree with the view 
taken by the learned Chief Justice. 

For the reasons given above I agree with my Lord the Chief Justice 
that the two questions referred to the Full Bench should be answered as 
proposed by him. 

By THE Court—Our answers to the questions referred to us are as 
follows:— 

(1) Where the business to finance which money has been borrowed 
is a new business, the sons are not liable for the payment of the loan 
contracted by the father for this business, unless the transaction was for 
the benefit of the family and to the benefit of the estate or it was supported 
by legal necessity. 

(2) The payment of Rs.3,000 should be considered to be a repay- 
ment partly of the debt incurred for the benefit of the ancestral property 
and partly for advancing the Delhi business and appropriated accord- 
ingly. 

[Ep.—In view of the answers of the Full Bench, the Division Bench 
which heard the case remitted the following issue to the court below by . 
its order dated January 9, 1935:—Was the Delhi cloth business for which 
part of the loan was’ negotiated a business started and conducted for the 
benefit of the joint family? ] 
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RAM SARUP (Plaintiff) 
versus 
KUNJI LAL and orrs (Defendants) * 
Morfgage—One of several mortgagees—W betbrr can gct a decree for bis share of 
mortgage debi. 

One of several mortgagees cannot maintain a separate suit for recovery of 
his share of the mort debt even though he may abandon his security. 
Sunitabale Debi v. Dbara Sundari, 46 I. A. 272 applied; Kandhiya Lal ~v. 
Chender, L L. R. 7 AlL 313 and Ghsfur Khan v. Kalandert, 1. L. R. 33 
All. 327 at 331 reed on; Radhs Nath Chakraber® v. Nagendra Nath, 53 
C. L. J. 586 distinguished. 

roe APPEAL from a decree of S. S. ore Esq., Subordinate 
Judge of Agra. 

G. Agarwala and Kartar Narain Agarwala for the appellant. 

N. P. Asthana and B. N. Sabai for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiff’s appeal arising out of a suit 
for recovery of money on a hypothecation bond dated August 15, 1927. 
The bond was a mortgage deed in favour of no less than six mortgagees. 
The plaintiff, who is one af the mortgagees, brought a suit and originally 
did not even implead his co-mortgagees, abandoned his security and 
wanted to obtain a decree for what he considered to be his share of the 
mortgage debt. On some objection being taken as to the indivisibility 
of the mortgage transaction, he impleaded the other mortgagees without 
in any way amending his relief. The suit was brought within six years of 
the registered document tut that period is now well over. Both the 
courts below have dismissed the claim, holding that the plaintiff is not 
entitled to split up the single mortgage transaction. 

In appeal it is argued before us that it is open to the plaintiff to 
recover his share of the debt particularly when the other co-mortgagees 
did not come forward to oppose his claim. 

It seems to us that the case has to be looked at, not only from the 
point of view of the plaintiff-appellants, but also from the standpoint of 
the defendant-mortgagors. They entered into one single transaction with 
a group of people to whom monies were due previously and with whom 
they contracted that the amount would be payable in one lump sum to 
them jointly and they jointly would have the right to recover the amount 


d 


‘and would get the mortgzged property sold. If each one of them be 


allowed to bring a suit separately for his share of the mortgage debt, the 
result would be that the mortgagor would be compelled to resist six 
separate suits and would be put to considerable inconvenience and harass- 
ment and such a view would encourage multiplicity of suits involving waste 
of time of the courts as well. 

As regards a suit brought by one of several mortgagees to recover his 
share of the mortgage debt, the point is well settled in view~of the pro- 
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nouncement of their Lordships of the Privy Council in the case of Sunita- 
bala Debi v. Dhara Sundari Debi Chowdsrani'. The only proper course 
isfor the co-mortgagee to implead the orcher mortgagees as defendants 
and sue for a decree for the entire amoun= on the sale of the entire mort- 
gaged property. He cannot get a decree for his share of the mortgage 
debt or a sale of a part of the mortgaged >roperty. It seems to us that the 
same principle applies even where one of tke mortgagees chooses to abandon 
the security. His abandonment would nor bind the other co-mortgagees 
who are jointly interested in the whole amount, nor does it seem fair that 
one mortgagee should steal a march over the other co-mortgagees to 
recover his share of the mortgage debt, eizher by attaching the mortgaged 
property later on or by attaching other property of the mortgagor and 
leave his co-mortgagees in the lurch. Sec 45 of the Indian Contract Act 
clearly lays down that when a person aas made a promise to two or 
more persons jointly, then, unless a contrary intention appears from the 
contract, the right to claim performance rests, as between him and them, 
with them during their joint lives. 

It was laid down by a Full Bench of mis Court in the case of Kandhiya 
Lal v. Chander? that when upon the deatk of the obligee of a money bond, 
the right to realise the money has devclved in specific shares upon his 
heirs, each of such heirs cannot maintain = separate suit for recovery of his 
share of the money due on the bond. I= was held that the court should 
permit an action to be brought by tke heirs when the party or parties 
suing are in a position to sue for the whole debt, otherwise to permit one 
heir to realise his share would be to alte- -he nature of the contract and to 
| subject the debtor to inconveniences and hardships. It was pointed out by 
another learned judge in that case thar courts are bound to see that the 
debtors are not unduly harassed by representatives of a deceased creditor. 

In the case of Ghafur Khan v. Kaiandari Begam’, another Full Bench 
case of this Court, it was held that one cebt creates one single and indivi- 
sible liability which gives rise to one single cause of action and that one 
of the heirs of the obligee of a money >ond cannot sue for his share in 
the money due under the bond. 

The learned advocate for the appelant relies on a single-judge deci- 
sion of the Calcutta High Court in Radas Nath Chakrabarti vw. Nagendra 
Nath Chakrabarti. But in that case tne other co-mortgagees, who had 
been impleaded as co-defendants, had not put forward apparently any 
claim within the period of twelve years and the suit brought by one 
mortgagee was with reference to the whole of the mortgaged property. 
The learned Judge, therefore, pointed oat that there was no question of 
the splitting up of the security in that case. The decision proceeded on 
the assumption that it was clear from the conduct of the co-mortgagees 
that they had no intention `of claitning their share of the mortgage money. 
Those considerations do not apply to this case. We are accordingly of the 
opinion that the views taken by the courts below that the suit is defective 
and cannot be entertained are perfectly correct. The appeal is accordingly 
dismissed with costs. Appeal dismissed 
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BHARAT LAL (Defendant) j 
versus $ 
JIWAN SINGH (Phsintif)* 

Civil Procedure Code, Sec. 24(4) and Honorary Munsifs Act (Local Act II of 
1896), Sec. 8—Case transferred from Court of Small Causes to Court of Hono- 
rary Munsifs—W betber decision of Honorary Munsifs appealable. 

The Proviso to Sub-section 2 of Sec. 8 of the Honorary Munsifs Act (Local 
Act II of 1896) specifically provides that where 2 District Judge transfers a 
suit pending in 2 court of Small Causes to the coust of Honorary Munsifs, 
Sec. 24(4), Civil Procedure Code, does not apply. Accordingly the court 
of the Honorary Munsifs cannot for the purposes of such suit, be deemed 
to be a Court of Small Causes, and the decision of the Honorary Munsifs is 


appealable. 
Mst. Nazir Bibi v. Daya Shankar, 4 O. L. J. 71 and Megi Mal v. Hha Lal, 


A. I. R. 1924 All. 761 relied on. 
Crvi Revision from an order of S. B. CHANDRAMANI Esq., Addi- 
tional Sessions and Subordinate Judge of Benares. 


B. Malik and Gadadhar Prasqd for the applicant. 
K. N. Malsviya for the opposite party. 


The following judgment was delivered by 


Bajpai, J.—This-is an application by the defendant under Sec. 115, 
C. P. C. The facts are that the plaintif brought a suit upon the basis of 
a ptomissory note for the recovery of a sum of Rs. 82-8-0. The suit 
was filed in the court of the Small Cause Court Judge, Benares, on January 
2, 1932. A note was made on the order-sheet as follows:— 

Transferred to the Honorary Munsifs’ court under the order of the Dis- 
trict Judge of Benares dated 24-6-31. 

The Honorary Munsifs’ court dismissed the plaintiffs suit. The 
plaintiff went in appeal and the Additional Sessions and Subordinate Judge 
of Benares decreed the plaintift’s suit. 

In revision it is argued before me that no appeal lay to the learned 
Subordinate Judge. ‘The argument is that the case must be deemed to be 
transferred from the court of the Small Cause Court Judge to the court 
of the Honorary Munsifs under Sec. 24, C. P. C. and under Clause (4) 
the Honorary Munsifs, trying the suit so transferred, should, for the 
purposes of the suit, be deemed to be a Court of Small Causes. It is, 
however, contended by learned counsel for the opposite party that Clause 
(4) of Sec. 24, C. P. C., does not apply where the District Judge trans- 
fers the suit pending in a court of Small Causes to the court of Honorary 
Munsifs as is clear from the Honorary Munsifs Act (Local Act 2 of 1896). 
It is specifically provided therein that the last para. of Sec. 25 of the old 
Code of Civil Procedure (corresponding to Sec. 24 of the present Code) 
shall not be applicable to cases so transferred from courts of Small 
Causes. It is clear that the case was transferred from the court of Small 
Causes under some general order passed by the District Judge on June 24, 
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1931 long before the institution of the present suit and the transfer must 
be deemed, therefore, to be a transfer under Sec. 8 of the Honorary 
Munsifs Act. In the case of a transfer by the District Judge of a case 


CL 


1934 





pending i in the court of Small Causes to the court of Honorary Munsifs, aes Lat 
there is a clear provision that Clause (4) of Sec. 24 will not apply. This Jean $ nda 


is the view taken by the learned Judicml Commissioner of Oudh, Mr 


| Lindsay, in Nazir Bibi v. Daya Shankar’. Boys, J. also took the same 


view in Megi Mal v. Hira Lab. 

I am, therefore, of the opinion that an appeal lay to the Subordinate 
Judge against the decision of the Honora-v Munsifs and there is no force 
in the first contentién advanced by learned counsel for the applicant. 
The other pleas taken in revision cannot be entertained because they deal 
with pure questions of fact. I dismiss tkis application with costs. 

Application dismissed 
420. L J. 71 "A. L R 1924 AIL 761 
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MOHAMMAD YUNIS (Cpposite party) 
Versus 


TILAK CHAND And oTEERs (AppPlicants)* 


Limitation Act, Sec. 14(2)—For the samc relief” —Mcaning of —Coms promise 
decree in mortgage suit—On default ia payment decree-bolder applies for 
execution—Execution court allows applizetion—High Court dismisses appli- 
cation on the ground that final decree was necessar;—Decree-holder applies 
for final decree more than_three years after default—Whether entitled to 
exclude time during which application for execution was pending. 

In a mortgage suit the parties entcred into 2 compromise. The com- 
promise provided for payment of the amount claimed in instalments and 
in case of default in payment of two consecutive instalments the entire 
amount became payable in a lump sum. It was further provided that the 
plaintiff will be entitled to get the mortgaged property sold by auction. 
The compromise ended by praying th:t a decree under Or. 34, R. 4 may 
be passed with the above-mentioned conditions This compromise was 
embodied in a decree. On default in payment af two consecutive instal- 
ments the plaintiff applied for execution of the decree. The defen- 
dant objected that the compromise decree, being a preliminary decree for 
sale, was not capable of execution, and the plaintiff could not apply for 
execution without having 1 final decree prepared. The execution court 
overruled the objection but on appeal zhe High Court gave effect to the 
objection of the defendant and dismmssed the application for execution. 
Thereupon the plaintiff applied for preparation of a final decree under Or. 
34, R. 5, C. P. C., and this applicaton was made more than three years 
after the date of the ‘default’ but the plaintiff sought to bring the 
application within limitation by excluding the time during which the 
application for execution was pending. Held, that Sec. 14(2), Limita- 
tion Act, had no application to the case as the application for execution 
was not “for the same relief” withm the meaning of that clause as was the 
present application for preparation of a final decree; and in the absence of 
any provision in the Limitation Act that warrants the exclusion of this 
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time, the present application for the preparation of a final decree was 
barred by limitation. 
Maqbul Abmed v. Pateshri Pertab Singh, [1929] A. L. J. 976 relied qp- 


Moun. Yunn General principles relating to the Law of Limitation discussed. 
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First APPEAL from a decree of Basu Pyare LaL Gova, Subordinate 
Judge of Muzaffarnagar. i 

K. C. Mital (with him A. M. Kbwsja) for the appellant. 

R..N. Gurtu (with him K. N. Katju) for the respondents. 

The judgment of the Court was delivered by 

IQBar AHMAD, J.—This is a defendant’s appealeagainst a final decree 
in a mortgage suit passed by the court below under Order 34, Rule 5, 
C. P. C. and the sole question for consideration in the case is whether or 
not the application for the preparation of the final decree presented by the 
plaintiff-respondents in the court below was barred by limitation. The 
court below overruled the plea of limitation raised by the defendant and 
held that “under the peculiar circumstances of this case” the application 
was within time. 

The court below was right in observing that the circumstances that 
led to the application for the preparation of the final decree filed by the 
plaintiffs were “peculiar”, but this fact, in our judgment, was no justifica- 
tion for adding to or supplementing the provisions of the Indian Limitation 
Act as regards the computation of the period of limitation prescribed for 
such an application by that Act, as the court below has done. ‘The facts 
are undisputed and are as follows: 


On September 5, 1916, a decree for sale in terms of a compromise 
entered into by the parties was passed in favour of the plaintiffs against 
the defendant. The compromise that was embodied in the decree provided 
that the defendant 


will pay the entire amount claimed snd the costs of the suit, with an 
instalmentary payment of Rs. 1,000 a year with interest at the rate of 6 
annas per cent per mensem. In case a default is made in respect of two 
consecutive instalments, the entire decretal amount will be paid in a lump 
sum with interest at the rate of 8 annas per cent per mensem. The 
plaintiffs will be entitled to get the entire property sought to be sold by 
auction noted in the petition of plaint, sold by auction . ..The first 
instalment will stand payable on July 21, 1917, and in the same way 
each instalment will fall due on July 31 of every year until the entire 
decretal amount is paid. Hence it is prayed that decree under Order 34, 
Rule 4 may be passed with the above mentioned instalmentary payment 

and conditions. a 
Some of the instalments were duly paid by the defendant, but default 
was made in the payment of the instalments that fell due on July 31, 1924 
and July 31, 1925, and thus, in accordance with the terms of the com- 
promise decree, the entire remaining decretal amount became payable in a 
lump sum on July 31, 1925. The plaintiff-decree-holders then filed an 
application for execution of the decree on July 6, 1927. The defendant- 
appellant objected to the application for execution, inter alia, on the ground 
that the compromise decree, being a preliminary decree for sale, was not 
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capable of execution, and thar the plaintiff-decree-holders could not apply Gm 
for execution without having a final decree prepared. On March 22,1928 14.) 
the execution court overruled the objection preferred by the appellant but, — 
on appeal, this Court, on July 25, 1929, gave effect to the objection of the Moro. YUNG 
defendant-appellant and dismissed the <pplication for execution. This ie cea 
Court held that the decree passed in terms of the compromise was a decree — 
under Order 34, Rule 4, C. P. C. and Pre I. 
the decree-holders, therefore, were obliged to apply for a final decree before 
they can proceed to execution and they were debarred from making an 
application for sale in an execution covrt. 
Then on September 5, 1929, the plantiff-respondents filed an appli- 
cation for preparation of a final decree under Order 34, Rule 5, C. P. C. 
In this application it was admitted that the right to apply for the prepara- - 
tion of final decree accrued to the plaintifs on July 31, 1925, by which 
date default had been made by che defendant in the payment of two con- 
secutive instalnients. It would be noted that the application for the 
preparation of the final decree was filed more than three years after July 
31, 1925, but the plaintiffs sought to bring the said application within 
limitation by alleging that they were entitled, in computing the period 
of limitation, to exclude the time during which the application for execu- 
tion was pending in the court below and im this Court, viz., from July 6, 
1927 upto July 25, 1929. 
The defendant-appellant resisted the application on the ground that 
it was time-barred. He maintained that the plaintifft-respondents were not 
entitled to the deduction of any time in computing the period of 
limitation. 
The court below held that there were two consecutive defaults on July 
31, 1925 and that the time for filing ar application for preparation of a 
final decree expired on July 31, 1928. It further held that, though the 
plaintiff-respondent had filed the application for execution in good faith, 
they were not entitled to the benefit of the provisions of Sec. 14(2) of 
tbe Limitation Act as the application for execution was not “for the same 
relief”, within the meaning of that section, for which the present applica- 
tion for the preparation of the final decee was filed. In this connection 
the court below relied on the decision of this Court in Magbnl Abmad v.~ 
Pateshri Partab Narain Singh’ in which in similar circumstances it was 
held that 
The relief claimed in the execution of the decree was for the realization 
of the decretal amount by the sale of zhe property mentioned therein, and 
the application for the preparation of the final decree is not for execution 
but for the preparation of the final decree which would be the last decree 
capable of execution. The two reliefs being different, Sec. 14, Clause (2) 
is not applicable. 
It however was of the opinion that the decision in Nrityamoni Dassi 
v. Lakban Chandra Sen? was an authorcv for the proposition that 
where the plaintiff could not have sued for some relief which had been 
decreed to him by mistake, his rigkt of action should be considered as 
suspended and that time during which this right was suspended should be 
171929] A. L. J. 976 "L LR. 43 Cal 660 
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CIIL deducted. - 
ci It, therefore, held that the time from March 22, 1928, when the 
court below had allowed the application for execution filed by the plaip- 
Monn. Yuns tiffs, to July 25, 1929, when this Court dismissed the application for exe- 
Taar cuan CUHÒD, should be deducted - - 
ee as the applicants’ rights for applying for preparation of final decree were 
Iqbal . under suspension l 
ANE during that period. In this view of rhe matter the court below granted 
the application filed by the plaintiffs and passed a-final decree. 
In our judgment the plaintiffs were not entitled to the exclusion of 
any period in the computation of zhe period of limitation, and the 
application for preparation of final decree filed by them was barred 
by limitation. The Indian Limitation Act is a self-contained and 
exhaustive code on the law of limitation. The time from which the 
period for instituting a suit, preferring an appeal or making an application 
begins to run is laid down by the lst. 2nd and 3rd divisions respectively 
of the First Schedule to that Act. The period of limitation for all 
sorts of conceivable suits and- applications has been prescribed by that 
Schedule and, in order to make the Schedule exhaustive, the legislature 
has prescribed periods of limitation by Articles 120 and 181 of that 
Schedule for such suits and applications for which no period of limitation 
is provided elsewhere in that Schedul2. But the Third Column of the 
Schedule that provides tke “Time fram which period begins to run” is 
subject to the provisions of Secs. 4 to 24 of the Act and, in computing the 
period of limitation, a plaintiff or an applicant is entitled to exclude such 
time as is provided for ky any one cf those sections, provided the case 
comes within the purview of a particular section. Like the Schedule the 
provisions of the Limitation Act as regards the exclusion of time are 
exhaustive, and it is not permissible to supplement or add to those provi- 
sions. If a suit or an application does not fall within any one of the’ 
sections that prescribed about the exclusion of certain period in the 
computation of the period of limitatior, the time must be computed from 
the date prescribed by the Third Column of the Third, Schedule, and no 
principle outside the Limiration Act can be appealed to as a justification 
for the exclusion of any time. ‘There is no sanction in law to invoke in 
aid principles of equity to enlarge the period of limitation by excluding 
some time in computing the period of limitation, for which no authority is 
to be found within the four corners cf the Limitation Act. When the 
. law is clear it is the duty of the court to give effect to it irrespective of 
the fact that the result leads to some injustice to one party or the other. 
When a rule has been laid down by the legislature it has to be followed, 
and it is not open to the court to enquire into the reasons for that rule, 
and to attempt to supplement those -ules on equitable grounds. In 
particular, there is no room for the introduction of equitable principles 
in the administration of the law of limitation. In every case in which 
a defendant successfully invokes a rule of limitation in bar of a plaintiff’s 
claim who has, apart from the law of limitation, a right to get relief against 
the defendant with respect to the subject-matter of the suit, the decision 
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must be unjust in the sense that the defendant has, because of the bar of Cmu 
limitation, succeeded in withholding from the plamtuff what in common 1934 
henesty is due to him. In other words, the law of limitation does in many — 
cases lead to injustice to the defeated party. But such injustice, or sup- Monn. YUND 
‘posed injustice, cannot be made the ground for enlarging or restricting ae CHA 
the scope of a statute passed by a competent legislature. It is to be — 
remembered that public policy requires that there should be speedy deci- Freie 
sions of disputes and adjustments of conflicting claims and that stale claims, 
should, as far as possible, be discouraged. It is also of cardinal importance 

for the progress of a civilized society on healthy lines that title should not 

be left in doubt and “the unsettling of apparently settled facts should not 

be the order of the day. The aims and objects of the law of limitation 

are to set at rest doubts about title as early as possible and, in the administra- 

tion of such law, equitable considerations cannot be allowed to come into 

play. Provisions for the exclusion of time in the computation of the period 

of limitation for a particular suit or application must be sought within the 

four corners of the Act and not outside it. It is to be noted that the provi- 

sions of Sec. 3 of the Act that every suit instituted, appeal preferred and 
application made after the period of limitation prescribed therefor by the 

First Schedule shall be dismissed, are mandatory and so are the provisions of 

Sec. 9 of the Act which lays down that where once time has begun to run no 
subsequent disability or inability to sue sops it. It follows that, if there 1s 

no provision in the Limitation Act that allows the exclusion of any time 

in the computation of the period of limitation, the time must be 
computed from the date prescribed by the Third Column of the First 
Schedule to the Act. The view that we take is in consonance with the 
decision of their Lordships of the Privy Council in Soni Rem v. Kanbatya ` 
Lal and the decision of this Court in Rem Charan Sabu v. Goga alias > 
Mats Prasad‘. To the same effect are the decisions in Sarat Kamins Dasi 

y. Nagendra Nath-Pal, Mullapudi Satyanarayana Brahman v. Manganti 
Seethayya® and Hari Singh v. Mubammad Said’. ` 


In the case before us the court below has excluded the time between 
March 22, 1928, when the objection of the defendant to the application | 
for execution was-disallowed by the execution court and July 25, 1929, 
when this Court reversed the decision of the execution court and dismi 
the application for execution. There is no provision in the Indian Limi- 
tation Act that warrants the exclusion of this time. Clause 2 of Sec. 14 
of the Act had, as held by the court below, no application to the case as 
the application for execution was not “for the same relief” within the 
meaning of that clause as was the present application for the preparation 
of a final decree. It may be that the words “the eame relief” should be 
given a liberal and not a narrow interpretation, but in view of the Divi- 
sion Bench ruling of this Court reported as Magbwl Abmad ~v. Patesbri 
Partab Narain Singh®, we must hold that the court below was right in 
holding that the case did not come within the purview of Section 14(2).- 


Y T. R. 35 All. 227 at 237 t25 A. L. J. 425 
"29 Q W. N. 973 - *f LR. 50 Mad, 417 
TL I. R. 8 Lah. 54 _ [1929] A L. J. 976 
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But the court below excluded the time mentioned above on the ground 
that. the plaintiffs had no right to apply for the preparation of a final 
decree between the date on which the execution.court allowed the appliga- 
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Mon. YUN tion for execution and the date on which this Court dismissed the applica- 
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tion for execution, We consider that the court below was ‘wrong in 
assuming that the plaintiffs had not the right to file an application for a 


final decree“ during the period mentioned above. ‘The decree passed in 


their favour was in terms a decree under Order 34, Rule 4, C. P. C. 
‘They were, therefore, entitled under the law to ask for the preparation of 
a final decree and the erroneous order of the execution court dated March 
22, 1928, could not be a bar to the preparation of a final decree on an 
application being made for the purpose. We hold, therefore, that time 
began to run against the plaintiffs from the date of the default in the 
payment of two consecutive instalments, viz., from July 31, 1925, and 
the application for the preparation of final decree filed by the plaintiffs 


. was barred by limitation. 


But it is contended by Mr. Gurtu, the learned counsel for the res- 
pondents, that the view taken by the court below is justified by various 
decisions of their Lordships of the Privy Council, and we now proceed to 
notice those decisions. The first case relied upon is the decision in Ranee 
Sutno Moyee v. Shooshee Mokhee Burmonia®. In that case Putnee talook 
of Putneedars was sold for realization of arrears of rent due to the zamin- 
dar under Bengal Regulation 8 of 1819 and was purchased by a third 
person, and out of the sale price the rent due to the zamindar was satisfied. 
Thereafter the sale was, on a suit being filed by the Putneedars against the 


'zamindar and the auction-purchaser, st aside on the ground of various 


irregularities in the proceedings relating to the sale; and it was ordered 
that possession of the talook be restored to the Putneedass, and that the 
zamindar should return the purchase money with interest to the auction- 
purchaser. After returning the purchase money, the zamindar brought 
a suit for recovery of the rent to him. The High Court decided that the 


suit, not having been brought within three years from the time the rent 
“first became due, was barred by Sec. 32 of Act No. X of 1859. The 


decision of the High Court was reversed by their Lordships of the Privy 
Council. Their Lordships held that 
upon the setting aside of this sale, and’ the restoration of the parties to 
possession, they took back the estate, subject to the obligation to pay the 
rent; and that the particular arrears of rent claimed in this action must 
be taken to have become due in the year in which that restoration to 
possession took place. 
This case, in our judgment, is clearly distinguishable. On the sale 
of the talook. the claim of the zamindar for arrears of rent was satisfied, 
and, when the sale was set aside and the zamindar had to refund the 
money realized by him, a new cause of action did, as held by their Lord- 
ships, arise for the recovery of the amount that ‘the zamindar had to 
refund. ‘That this is so is apparent from the fact that their Lordships 
dissented from the view of the High Court that the zamindar could have 
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sued for the arrears pending the procecdings. to set aside the-sale and - Cyn. 
observed that until the sale had been set aside, the zamindar was in the. j53, 
position of a person whose claim had been satisfied and that her suit, if 
instituted, might have been successfully met by a plea to that effect. Tn Mou. baile 
the case before us the amount due to the-pleintiffe for which they prayed for Trax. Ciar 
a final decree was not, on the application for execution being allowed by = 
the execution court, paid to them, and, therefore, their. claim for the og 3 
outstanding amount remained unsatisfied all through. In the case before 
their Lordships there was no question 2boaz the execution of any time in 
computing the period of limitation after tae period had began to run. 

The second case cited on behalf of the respondents is the decision in 
Bassu Kuer v. Dhum Singh. The qusstton for consideration in that case 
was whether a debt, which at one time was due fram the defendant to the 
plaintiff and which had never been paid, had been extinguished by lapse. 
of time. It appears that the defendant executed a sale-deed of certain: 
property belonging to him in favour of the plaintiff in consideration of 
the debt due to the plaintiff. But very soon afterwards the plaintiff 
found, or alleged, that the deed was not m accordance with certain condi- 
tions for which he had stipulated, and, declining to complete the purchase, 
demanded the amount that was due to him. The defendant insisted that 
the deed was in accordance with the cont-act between the parties and filed 
a suit for specific performance of the contract, praying that the deed might 
be registered. .The suit of the defendant was decreed by the Subordinate 
Judge but dismissed by the High Court. The plaintiff then filed a suit 
for recovery of the debt due to him. ‘The suit was filed more than three 
years after the debt had originally became due but within three years from 
the date of the decision of the High Cour. The phintiff claimed that the 
amount for which the defendant had given credit to him in the sale-deed 
ought to be refunded to him. The defendant resisted the suit on the 
ground that it was time-barred. Their Lordships overruled the conten- 
tion of the defendant and observed that the decree of the High Court in 
the suit for specific performance of contract “brought about a new state 
of things, and imposed a new obligation on” the defendant. They then 
observed that in view of Section 65 of the Contract Act the defendant 
was bound to restore the advantage that he had received when the contract 
of sale was declared to be void by the High Court. The advantage 
received by the defendant under thar contract was the retention of the 
debt due by him to the plaintiff and, accordingly, the cause of action for 
the recovery of that debt arose on the date of the decision of the [igh 
Court. Their Lordships also made reference to Article 97 of the Limita- 
tion Act (Act No. XV of 1877) that provided for an action for money 
paid upon an existing consideration whch afterwards fails. Their Lord- 
ships held that the consideration for tae retention of the debt by the 
defendant failed on the date of the decree by the High Court and the 
suit, having been brought within three-yects from that date, was within time. 
In the case before us there is no question about an agreement having been 
discovered to be void or a contract hay-rg become void or of the failure 
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of any consideration, and, therefore, the case is clearly distinguishable. 
Reliance is however placed on behalf of the respondents on the following 
observations contained in the judgment of their Lordships:— J 
It would be an inconvenient state of the law if it were found necessary 
for a man to institute a perfectly vain litigation under peril of losing his 
property if he docs not. And it would be a lamentable state of the hw 
if it were found that a debtor, who for years has been insisting that his 
creditor shall take payment in a particular mode, can, when it is decided 
that he cannot enforce that mode, turn round and say that the lapse of 
dime? Hag celieved hin froci'payiae ae all. | 

It is pointed out by the learned counsel that after the application for 
execution filed by the plaintiffs was allowed by the execution court it was 
useless for them to apply for the preparation of a final decree and it is 
accordingly contended that the time from that date till the High Court 
reversed the decision of the execution court should be excluded in the com- 
putation of the period of limitation. The obvious answer to this conten- 
tion is that the observations of their Lordships quoted above must Be read 
with reference to the facts of the case before their Lordships and can have 
no application to cases in which the facts are essentially different. It is 
needless to observe that the attempt to apply judicial decisions by analogy 
to cases, the facts of which are different, results in confusion and must be 
deprecated. 

Similarly the decision in Nrifyemoni Dassi v. Lakhan Chandra Sen 
is distinguishable. In that case the property in dispute belonged in equal 
shares to three persons. One of the co-sharers filed a suit for his 1]3rd 
share and impleaded the remaining two co-sharers as defendants to the suit. 
The suit was contested by one of the defendants. The other defendant 
was pro forma and supported the plaintiff’s claim and prayed that his 1|3rd 
share should also be decreed to him. ‘The Trial Judge decided the plaintiff’s 
claim and declared that the pro forma defendant was also entitled to a 
decree for 1|3rd share in the property. But, on appeal by the defendant 
who contested the suit, the portion of the decree which gave relief to the 
pro forma defendant who had claimed his share in the property was set 
aside on the ground, among others, that as the suit was one for ejectment 
and not a partition suit, relief could not be given as between two co- 
defendants. The pro forma defendant then commenced an action for 
declaration of his title to his share in the property and for possession. The 
suit was contested by the defendant on the ground that it was barred by 
- limitation. The Trial Judge gave effect to the plea of limitation and 
dismissed the suit. But on appeal a Bench of. the Calcutta High Court 
decreed the suit. The Bench doubted the applicability of Sec. 14 cf the 
Limitation Act, but held that as the decree of the Trial Judge in the former 
suit, so long as it was not reversed on appeal, was capable of execution, the 
plaintiff (the pro forma defendant in the former suit) could not institute 
a fresh suit for the reliefs that he sought in the later suit and, accordingly, 
he was entitled to deduct the period that intervened between the decree of 
the Trial Judge and the reversal of that decree by the appellate court. On 
appeal by the defendant their lordships of the Judicial Committee “con- 
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curred generally” with the reasons given by the appellate court for over- 
ruling the plea of limitation and observed that limitation 
a would equally without doubt remain in suspense whilst the plaintiffs were 
bona fide litigating for their rights in a Court of Justice. 

It is true that no reference to Section 14(1) of the Limitation Act was 
made by their Lordships in the course of their judgment, but the observa- 
tions quoted above do indicate that their Lordships intended to hold that 
the plaintiff was entitled to the benefit of the provisions of Sec. 14(1) of 
the Limitation Act. Sec. 14, however, as observed above, has no applica- 
tion to the case before us. 

For the reason? given above we allow this apeal, set aside the final 
decree passed by the Subordinate Judge and dismiss the application for prepa- 
ration of final decree filed by the plaintiffs with costs here and below. - 

° Appeal allowed 


NAWAL KISHORE (Plaintiff) 


VETSUS 
: AZIM UDDIN (Defendant)* 
Civil Procedure Code, Or. 17, R. 3—Scope of—Plaintiff fails to produce evidenc 
on adjourned date—Suit dismissed—Whether dismissal deemed to be on the 
merits. l 
On the date to which the hearing of. a suit filed in the Small Cause 
Court was adjourned for the recording of the plaintiff’s evidence, the 
plaintiffs pleader appeared and made an application for further adjourn- 
ment which was disallowed, and the phintiff’s pleader having stated that 
he had no further instructions the court dismissed the suit. Held, that the 
plaintiff’s suit must be deemed to hav= been dismissed on the merits under 
Or. 17, R. 3, and the only remedy available to the plaintiff was to apply 
in revision to the High Court and not to the caurt below for restoration. 
There is nothing in Or. 17, R. 3 to show that a suit can be decided on 
the merits only if the evidence or a substantial portion of the evidence of 
the party failing to appear has been recorded. Man Moban Das v. Krishna 
Kent, [1933] A. L. J. 4 relied on. 


Crvit Revision from an order of S. Z. RAHMAN Esq., Judge, Small 
Cause Court of Khurja. 


G. S. Pathak for the applicant. 

M. A. Aziz for the opposite party. 

The following judgment was delivered by 

Baypat, J.—The plaintiff brought a suit on the basis of a bond in the 
court of the Judge, Small Causes, at Khurja, on July 4, 1933. The court 
fixed August 25, 1933 for the hearing af the case. The parties appeared 
on that date; the defendant filed his written statement and the court was 
of the opinion that on the pleas taken by the defendant, the case needed a 
close inquiry and therefore the case was adjourned for September 13, 1933. 
It appears that on the 4th or Sth of September 1933, the plaintiff applied 
that the date might be changed and the court on September 5, 1933 
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ordered that the case should come up for hearing on October 9, 1933. 
It is clear that the date af hearing was changed from September 13 to 
October 9, 1933 at the instance of the plaintiff and time was granted to 
him to produce his evidence on the altered date. The court could not 
take up the case on October 9, 1933 on account of contested cases and it 
adjourned the case for the succeeding date. On that date the plaintiff was 
not present but his counsel applied for-adjournment on the ground of the 
plaintiff’s illness and on the additional ground that one of the witnesses for 
the plaintiff had to attend the 13th day ceremony of a relation fixed for 
October 10, and therefore could not be present. The court could not see 
its way to adjourn the case and observed as follows:— 

Yesterday when the case was postponed for today, it was not said that 
the plaintiff was iH. It was said for a witness that he was to attend some 
ceremony and I undertook to release him today at 10-30 a.m. after record- 
ing his evidence. As such the case was called up in the morning at 10-15 
a.m. but for sometime the plaintiff did not turn up with his vakil 
I do not believe in sach tactics and regard the application as false. It is 
rejected. 

The court then took up the case and after recording the statement of 
plaintiff’s counsel which was to the effect that he had no instructions in 
the case beyond moving the application for adjournment, dismisséd the 
plaintiff's suit allowing fall costs to the defendant. 

The two pleas taken by the defendant were that the bond was not a 
genuine bond and that the entire proceedings on behalf of the plaintiff 
from the filing of the plaint were taken by one Phool Chand and not by 
the nominal plaintiff. The court took down the signature of Phool Chand 
on a paper and then, as I said before, the court proceeded to write judg- 
ment in the case dismissing the plaintiff’s suit. 

In revision it is contended before me that “the suit should not have 
been dismissed and that there were sufficient grounds for the applicant’s 
don-appearance on October 10, 1933.” Before I proceed to discuss the 
two pleas taken by the defendant it is necessary to find out the circumstances 
under which the plaintif s suit was dismissed, and to decide whether it was 
danwed “on the merte oria delle. Ie i contended by learned counsel 
for the applicant that the suit was dismissed on the merits, whereas learned 
counsel for the defendant says that the suit was dismissed in default and 
the proper remedy for the plaintiff was to apply for restoration. The plain- 
tiff was present on August 25, 1933, the date fixed for the first final hear- 
ing in the case, and the provisions of Or. 9 by themselves would not apply; 
those provisions by themselves do not apply to a case in which the plaintiff 
or defendant has already appeared but has failed to appear at an adjourned 
hearing of the case. For such a case the procedure is laid down in Or. 17 
which deals with adjournments. This was the view taken by the Cal- 
cutta High Court in the case of Enatulla Basunia v. Jiban Mohan Roy 
and I am in agreement with this view. I have now got to see whether 
any rule of Or. 17 applies to the facts of the present case. Order 17, 
Rule 1 provides that the court may grant time to the parties or to any 

1L L R. 41 Cal 956 
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of them, if sufficient cause is shown, =nd it also provides that the court 
may from time to time adjourn the herring of the suit. It follows from 
thes that Or. 17, Rule 1 applies both to-adjournments made at the instance 
of a party and to adjournments by the court of its own motion. In Or. 
17, Rule 2 certain additions have beea made by this Court. -The main 
provision is to the effect that 

if on any day to which the hearing- of the suit is adjourned, the parties or 

any of them fail to appear, the court may proceed to dispose of the suit 

in one of the modes directed in thet behalf by Or. 9 or make such other 

order as it thinks fir. l 

The explanation added by this Coart is that 

No party shall be deemed to have fared to appear, if he is either present or is 

represented in court by an agent o- pleader, though engaged only for the 

purpose of making an application. 

In the present case, the plaintiff cannot be deemed to have failed to 
appear because he was: represented in court by a pleader, though engaged 
only for the purpose of making the <pplication for the adjournment of 
the case. The dismissal cannot therefcce be said to be under Or. 17, R. 2. 
The question is if Or. 17, Rule 3 aposlies. That rule with its additions 
made by this Court says that l 

Where any party to 2 suit to wham- time has been granted, fails, without 
reasonable excuse, to produce his evidence. ... the court may, whether 
such party is present or not, proceed to decide the suit on the merits. 

“This rule givs an option to the coart to decide the suit on the merits. 
In the present case time was undoubted-y granted to the plaintiff to produce 
his evidence on October 9, 1933 and it is reasonable to say that the 
adjourned date of October 10, 1933 snould also be considered as the date 
for which time was granted to the plantft ta produce his evidence. The 
plaintiff failed to produce his evidence and the court was entitled to decide 
the suit on the merits. No evidenc= having been produced by the 
plaintiff, the court had no option but to dismiss the suit, if it wanted to 
decide it on the merits. In this rule there is no provision that a suit can be 
decided on the merits only if the evidence or a substantial portion of the 
evidence of the party failing to appear has been recorded such as- there 
is by virtue of the addition made by =his Court in Rule 2. One indica- 
tion of the fact that the suit was not cismissed in default appears from the 
fact that the court does not say in so any words that it was dismissed in 
default and this is usual in the majorty of cases when a court dismisses a 


suit in default; another indication is in the fact that full costs were allowed ~ 
to the defendant, though as a matter of practice, ordinarily, where a suit” 


is dismissed in default, only half cost= are allowed to the opposite party. 
A third indication might be found in the fact that the court says that a 
very serious allegation was contained ia the defendant’s application (18C) 
dated October 10, 1933. If the dism-ssal of the suit be not deemed to be 
on the merits, it is difficult to refer it to any other provision in the Civil 
Procedure Code. The view that I have taken is in accord with the view 
taken by this Court in Man Moban Das v. Krishna Kant Malaviya’, - 


*[1933) AOL j. 4. 
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_ I have: therefore, come to Ae conclusion that i plaintiff’s suit was 
dismissed by thé Small Cause Court Judge on the merits and the only remedy 
available to the plaintiff was to apply in revision to this Court-and nob tp 
the court below for restoration, J have now got ta see whether there are 
any merits in this revision. ` Ît»is clear that although the suit must be 
deemed to have been dismissed’ on the merits, yet the evidence.on behalf of 
the plaintiff was not tendered in the court below -and the reason 


' of such failure was the refusal’ by that court to adjourn the hearing 


of the case on. October .10,. 1933. As. stated before, the - phintift’s 
counsel urged- that the plantit Was “mot present. on account of 
illness and his ‘witness- was mot present on account of urgent 
‘business. Although the application was not supported by an affidavit, yet 
an indication of the fact thatthe witness would not be able to attend on- 


- the next day was given to the court on October 9, 1933 and the court might 


well have seen its way to adjourn the case.» „I am all the more inclined to 
take this view on the question of adjotirrment because of the serious allega- 
tions that were-made by the defendant. Jf they are correct, then the 
plaintiff has been guilty, not only of producing a false document, but the 
entire proceedings in this case fram start to finish have been taken not by 
the nominal plaintiff but by somebody else, namely, Phool Chand. F think 
these allegations ought to be enquired into by the court below. The result 
is that I allow this application, set aside the decree of the. court below and 


` serid’ back the case to, thé Small Cause Court Judge with directions to re- 


Beame?, J. 


_ we +). L=- RUP SINGH NAYAL (Defendent) | 


, Judge of Kamaun. 


-admit the suit to its original: number and dispose it according ‘to-law after 


giving an SEPAR EN to the pene to produce their evidence. 
e en owi 
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MRS.. ARJUN SEN (Plaintiff) * 


š Osth—Defendant agrees to abide by oath of plaintif —W ben Retin cen resile 


- —Osths Act (X of 1873), Sec. 9. 
= , Where the defendant agrees to abide by the statement on-oath of the 
i paag it is open ‘to the'defendant to resile from the agreement before the 
" statement on oath has been taken. No conditions are attached to the desire 
to resile and it is not necessary that the court should be satisfied that the 

` party had good reasons for resiling. 

Tumman Singh v. Sheodarshan, [1930] A. L. J. 397, Bibembber v. 
Sri Tbhskurjt, [1931] A. L. J. 393 and Chend Rekha v. Janke Prasad, 

[1932] A. L. J. 481 relied on. 


Civic REVISION from an order of J. R. W.. BENNETT ESQ., District 
_K. D. Maleviya for the applicant. 
. G. S. Pathak for the opposite party. 
The following judgment was delivered by 
BENNET, J.—This is a civil revision by 4 defendant against a decree of 
*Civ. Rev. 171 of 1934 
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; a- 
the lower appellate court The facts found are that on July 6, 1932 there 
was an application by a mukhtar of the defendant stating that if the plain- 
tiff took an oath by Buddha that she had advanced Rs. 100 to the defendant 
theh the suit should be decreed in favour of the plaintiff, and if the plaintiff 
did not take this oath then the defendant would take an oath by God that 
the defendant did not take any money -rom the plaintiff, and the suit 
should be dismiss¢d. Neither parties wrre present on this date. ‘The 
plaintiff's counsel stated that his client agreed and July 21, 1932 was fixed 
for the oath or oaths to be-taken. On Jcly 9, the defendant appeared in 
person and made a written application to -he court stating that he did not 
desire the proceeding eby oath as the pluintiff. was a Buddhist and the 
defendant would be outcasted if he agreed to the proceeding. The court 
did not agree to that application. On Jaly 21 there was a report by a 
peon to the court that the defendant dic not go to the temple but the 
plaintiff went to the temple. The reporr did not state that the plaintiff 
took the oath. The plaintiff made a statement that she did take oath. 
The lower court-did not accept this allegation and. directed that the suit 
should proceed in the ordinary way and tl: suit was tried by the court and 
dismissed. The plaintiff brought an appeal. The lower appellate court 
has held that the case should be decided ~y the oath of the plaintiff and 
that no good ground had been shown by the defendant for resiling and that 
the defendant is bound by his offer. The lower appellate court therefore 
has remanded the case for disposal by the procedure which was the 
‘subject of the agreement of July 6, 1932. The defendant has filed this 
revision and alleges that the defendant was entitled to resile and that the 


court has acted without jurisdiction in crdering that the case should be. 


disposed of on oath. One of the chief qrestions is whethér the defendant 
is entitled to rešile. For the respondent-phintiff reliance was placed on two 
rulings, Mithu Lal v. Sri Lal’ and Indar Prasad v. Jagmoban Das’. In 
neither of these cases was there any quescion of resiling. In Salik Rem v. 
Wali Abmad' a learned single judge of this Court held that a party could 
resile for -satisfactory reasons. On the cther hand in Tumman Singh v. 
Sheodarshan Singh* a Bench of this Court held that a party could resile 
although the court had found that the -eason for resiling given by him 
was untrue. The resiling of course mast be before the statement on 
oath has been taken. In Bishambbar v. Sri Thakurji Maharaj Radha 
Kishunjé*, reference was made to this ruling on p. 395 and it was followed. 
Similarly in Chend Rekha v. Janki Prasac’, it was held by a Bench of this 
Court that a party could resile at any time before a proper statement had 
been made by the reference. These rulmgs show that no conditions are 
attached to the desire to resile and it is net necessary that the court should 
be satisfied that the party had good reasons for resiling. Under these 
circumstances I consider that the courts below were incorrect in holding 


that the defendant did not have a right to resile when he applied to do 


so on July 9, 1932. That being the case, the resiling has terminated in 
the agreement to refer to oath and the erder of the lower court that the 


171924] A. L R. AIL 126 "26 A. L. J. 7 (Pc) 
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Owu trial court should determine the case in this manner is an order which 
purports to give jurisdiction to a court which the court cannot have. 

rr For these reasons I allow this application in revision and I remand ghe 
meade appeal to the lower court for disposal according to Jaw. The costs 


v hitherto incurred in this Court and in the lower courts will abide the 


Mrs Anson result. 


1934 


iad The court-fee may be refunded under Sec. 13 of the Court Fees Act. 
REE | Application allowed 
Cirie ABDUL AHAD ` 
> 19347 8 versus 


a BRIJ NARAIN RAI* 
Nov. | 5 Transfer of Property Act, Sec. 43—Mortgage—Mortgagor subsequently acquires 


Hai i. possession of property included in the mortgage—Rights of mortgagee—Civil 
RACHHPAL Procedure Code, Sec. 47—Morl! gage decree—Execution of—Powers of execu- 
SmcH, J. . tion conrt. 
a A mortgagor is estopped from pleading that he was not entitled to 
ee mortgage the property which he mortgaged. He is also estopped from 


defeating the claim of the mortgagee if any property which he had mort- 
gaged and which he did not actually own at the time of the mortgige has 
subsequently come into his possession. 
_ A court executing a mortgage decree cannot go behind it. All that it 
has to see is that the property against which the mortgagee decree-bolder 
desires to proceed is specified in the mortgage decree and is in possession 
of the mortgagor or his representatives. If that be so, then the mortgagee 
is entitled to proceed against that property and the court executing the 
decree will not enter into the complicated question as regards the nature 
of the title of the mortgagor. : 
' | EXECUTION First APPEAL from a decree of Basu Surva Haraxy Lat, 
Subordinate Judge of Ballia. / 
Ambika Prasad for the appellant. 
M. L. Agarwala for the respondent. 


` The judgment of the Court was delivered by 


Rechhpel  - “RACHHPAL SINGH, J.—This is a judgiment-debtor’s appeal in an execu- 
Sisth, J. tion case. In order to understand the case it is necessary to keep in mind the 
following facts. Karam Ata and Abdul Samad were brothers. Abdul 
Ahad, the mortgagor, is the son of Abdul Samad. Ahsanullah and Mst. 

Razia Bibi are the two children of Karam Ata. 
~ Shaikh Abdul Ahad executed three mortgage-deeds in favour of the 
respondents. ‘They were executed in 1906, 1914 and 1922 respectively, On 
foot of these three mortgage-deeds, three separate suits were instituted and 
_ + 4. Mortgage decrees were obtained by the respondents against Abdul Ahad. 
oe “Those decrees have been made final. The respondents-decree-holders have 
i applied for execution of their decrees against the appellant. The objection 
taken by the appellant in the court of the learned Subordinate Judge was 
that the decree-holders were not entitled to proceed against the entire shares 


*E. F. A. 25 of 1933 
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mentioned in the application for execution, but only against portions thereof. Crm 
In order to understand this plea it will be necessary to relate some other gs 
facts which are as follows. 

On April 27, 1927 Mst. Razia Bibi and her daughter instituted a suit Asoo. 4 usp 
against Shaikh Abdul Ahad claiming a Sa.-4p. share in the estate which puy Naram 
was at one time owned by Karam Ata and his brother, Abdul Samad. It was Rar 
alleged on behalf of Shaikh Abdul Ahad in that case that in 1886 there was Rachbbel 
a compromise under which he became the owner of the entire 16-anna share. Stag, J. 
On the other hand, the two ladies who sued him contended that Abdul 
Samad and, after him, Abdul Ahad were trustees in respect of the Sa.4p. 
share which they clairhed in the estate. In that suit the mortgagee- was 
also made a party. The learned Subordinate Judge, who decided the case, 
decreed the claim of the two ladies. Against that decree there was an 
appeal to the High Court. This Court. discharged the decree of the 
learned Subordinate Judge and in lieu thereof passed a decree under which 
it was ordered that the ladies-named above would get possession over 
§a.p. share if they paid into court a sum of Rs. 56,000 within a period ~ 
of six months from the date of the decree of this Court. It appears, how-. 
ever, that the two ladies were unable to pay this amount. After that ~. 
Shaikh Abdul Ahad and the two ladies entered into a compromise under 
which instead of Sa.—4p. share the two ladies got much less. The result was _ 
that the judgment-debtor got more than 10a.-8p. share. 22 

the respondents-mortgagees applied for the execution of her 
decrees, the plea taken by the mortgagor-appellant was that the mortgagees 
could proceed only against that share which, according to the finding of the . 
Subordinate Judge in the suit referred to above, was owned by him. His 
plea was that the additional share which he possessed had become his in 
pursuance of the agreement which he had arrived at with the above-men- 
tioned two ladies after the decree of the High Court and therefore the 
mortgagee could not proceed against that share. The learned Subordinate 
Judge in whose court the application for execution was made repelled the 
contention and held that the mortgagor was estopped from taking any 
such plea and that the property which he had mortgaged was liable to be 
sold whether it was owned by the mortgagor at the time when he created 
the mortgage or whether it came to his possession subsequently. Against 
that decree the present appeal has been preferred. 

The only question for our consideration is whether the decision of the - 
learned Subordinate Judge on the point mentioned above is correct. 
We have heard the learned counsel appearing for the appellant and 
after hearing him we are satisfied that there are no grounds for disturbing 
the order passed by the learned Subordinate Judge. 

It is 2 well-known proposition of law that the mortgagor is estopped 
from pleading that he was not entitled to mortgage the property which-he- | - ~, 
mortgaged. He is also estopped from defeating the claim of the mort- ° 
gagee if any property which he had mortgaged and which he did not 

y own at the time of the mortgage has subsequently come into his 
possession. ‘This is the principle which is enacted by Sec. 43 of the Transfer 
of Property Act. The question has been discussed in Wiltsie on Mortgage 
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Foreclosure, 3rd edition, at pp. 637, 691 and 692 and the whole case-law 
on the subject (English and American) has beem discussed at length. It is 
stated at p. 637 as follows:— 2 
A party who mortgages his property with covenants of title is estopped 
.£rom pleading in defence to a foreclosure, that at the time of the execution 
of the mortgage he had no title to, nor interest in, the mortgaged premises, 
or any part thereof; neither can he set up as a defence a defect in his title. 

At p. 692 we find the following observations which are based on the 

cases cited therein:— 

Thus where a mortgagor im his mortgage warrants the title to lands 
which he really does not possess, and subsequently acquires title thereto, the 
title subsequently acquired will inure to the ee of the mortgagee, the 
same as if the entire title had been originally possessed by the mortgagor, and 
will estop such mortgagor, and all persons claiming undec him, from 
subsequently asserting any, title against the mortgagee and those claiming 
under him. ‘The reason for this sems to be that the mortgagor wil not 
be permitted to attack a title, the validity of which be has convenanted to 
mantan. 

-We might be permitted to make one more quotation from this book 

which is to be found on p. 693 and which is as follows:— 

' The reason is that the estate thus affirmed tn be in the party at the 
time of the conveyance must necessarily have influenced the grantee in 
making the purchase. And hence, the mortgagor and those in privity 

. with him, in good faith and fair dealing should be for ever thereafter 
precluded from gainsaying it. 

-We are in agreement with the view expressed above. The mortgagor, 
when he executed the three mortgage-deeds, believed that he was fully com- 
petent to execute them. Years after a claim was brought for a part of the 
estate. If the decree of the High Court had set aside the decrees which the 
mortgagee had obtained against the mortgagor, then the position would 
have been different, but the High Court never set aside the decrees which 
the mortgagee had obtained against the mortgagor. The litigation as 


- regards a shgre’in the entire 16-annas was between the mortgagor and his 


relations. The mortgagees certainly were also parties to the suit and if any 
decree had been made against them they would have been bound by it. 
For instance, if 16-anna share had been mortgaged to them and under that 


- decree of the High Court it had been decided that the mortgagor was the 


owner of only a 10-anna share, then certainly the mortgagees would have 
lost their 6 annas which had been mortgaged to them. ‘The result of the 
High Court decree in the case before us in no way affected the three 
mortgages set up by the mortgagees. The two ladies were unable to pay 
the amount which they had been directed to pay under the decree of the 
High Court and any agreement which the mortgagor may have made 
with them would not in the least affect the rights of the mortgagees who 
were no parties to it. 

' In the case before us there is another point which is against 
the judgment-debtor. It is this. The mortgagees have obtained decrees 
on foot of the three mortgages against the mortgagor. The mortgagor 
in the three suits instituted against him never took the plea that he was 
not entitled to mortgage the entire property which he had mortgaged. 


> 
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Those decrees were made final. The court executing the decree cannot Crm 
go behind them. All that it has to see 5 that the property against which Bu 
the mortgagee-decree-holder desires to proceed is im possession of the mort- ___ 
gagor or his representatives. If that Ee so, then the mortgagee is entitled Amour Aman 
to proceed against that property and a court executing a decree will not Bary NAMAN 
in execution department enter into the complicated question as regards Ra 
the nature of the title of the mortgagor. For instance, a court executing Rachh pal 

a mortgage decree is not entitled to decice whether the property which the Siags, J. 
mortgagor got after the execution of the mortgage deeds can be sold in 

execution of a mortgage decree. It wil look into the mortgage decree 

and if it finds that the property sought to be sold is specified therein, then 

its plain duty will be to execute the decree leaving the parties to have their 

rights determined separately hy institution of a separate suit. ‘Jn these 
circumstances we are of opinion that the decision of the court below is 

correct and we accordingly dismiss the appeal with Costs. | 


Appeal dismissed 





AFZAL HUSAIN (Plaintif) i abled 

. versis 1934 

CHHEDI LAL anp orH=rs (Defendants) * : To 

Mobemmedan Lew—Waqf—Usufructuery mortgage of waqf property by mui- 

walli—Previous sanction not obtained—Mortgage for necessity—Whetber Benwa, J. 
sanction can be given retrospectively. 

Under the Mohammedan Law a usufrugtuary mortgage of waqf proper- 
ties made by a mutwalli, who is a shia. without the previous-sanction of the 
court is not void if made for a justitying necessity and may be retrospec- 
tively confirmed by the court. 

Where therefore a court finds that a usufructuary mortgage of waqt 
properties made by a mutwalli was beneficial to the dedicated property 
and was one which should have becn sanctioned by the District Judge 
(who takes the place of the Qazi) if an application had been made to him 
previous to the execution of the mo-tgage, the usufructuary mortgage is 

valid in law. 

Nimai Chand Addya v. Golam Hassein, I. L. R. 37 Cal. 179 relied on; 
Shailendranath Palit v. Hade Kara Mane, I. L. R. 59 Cal. 586, Amrut Lal 
Kalidas v. Shaik Hussein, I. L. R. 11 Bom. 492, Shew Darshan Singh v. 
Depniy Commissioner of Partabgark, A. I. R. [1923] p.c. 44, Hemid- 
uddin Ali Sbab v. Conrt of Werds, Nanpara, 18 In. Cas. 319 discussed. 

Texts of Mohammedan Law quoted. 


First APPEAL from a decree of BeBu MAnHESHWAR Prasan, Subor- 


dinate Judge of Allahabad. 


S. Hyder Mehdi and S. Zafar Mebci for the appellant. 
M. N. Keul (with him K. N. Kafiu) for the respondents. 


The judgment of the Court was delivered by 
BENNET, J.—This is a first appeal brought by one Chaudhri Saiyid Besnet, J. 
Afzal Husain, the sole plaintiff, and cortinued after his death by his son, 
*F. A. 495 az 1929 
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Chaudhri Saiyid Iqbal Husain, who was defendant No. 2. The 
contesting respondent, defendant No. 1, is Chhedi Lal’ The plaint 
sets out that the plaintiff, Afzal Husain, was the owner in possession 
of the property in the list attached to the plaint and that on 
January 18, 1919 he executed a ‘waqf alal aulad’, that is, waqf for his 


Laz descendants, dividing the property into two portions. One village, 


Samorai, mahal Rustam Ali, and certain houses and groves were dedicated 


. for teligious and charitable purposes. The plaint does not mention further 


in regard to the other waqf property; but the deed of waqf printed on 
page 57 shows that the tewenty-six remaining villages were created a waqf 
for the benefit of the family of the plaintiff and Me was made the first 
mutwalli with defendant No. 2 to succeed him. When the family should be- 
come extinct, there was a gift over for the religious and charitable purposes. 
The waqf property is referred to in the plaint as List A. Paragraph 2 of the 
plaint sets out that at the time of the execution of the ‘waqfnama’ one of 
the villages dedicated, mauza Ajora Buzurg, mahal Afzal Husain, was hypo- 
thecated in lieu of Rs. 5,000 to one Sheo Pal Brahman under a mortgage deed 
dated April 15, 1916. Paragraph 3 states that in order to pay off the 
aforesaid amount and other amounts which were due by the plaintiff, the 
plaintiff desired to mortgage with possession villages given below to Chhedi 
Lal and that a mortgage deed was executed in the shape of a deed called a 
‘supurdnama’ on March 20, 1924. It is to be noted that although the 
language of the plaint is rather loose, only the twenty-six villages dedicated 
to the family use formed the subject of the ‘supurdnama’ which is printed 
on page 97. Paragraph 4 of the plaint sets out the following items and 
we understand the paragraph-to indicate that the defendant No. 1 was 
to pay off these items:— 


Amount due to Sheo Pal under a 


Rs. a. p. 
mortgage deed a i l 5,000 0 0 
‘Zari-peshgi’ on account of lease of Bisheshar Prasad 3,780 0 0 
‘Zari-peshgi’ on account of lease of Saiyid Tanzim 
Husain 2,500 0 0 
‘Zari-peshgi’ on account of lease of Patwari Din 1,800 0 0 
~. Decree for profits held by Mohammad Hamid Ullah and 
-. . Mohi Uddin E a : | 500 0 0 
Decree for profits held by Munshi Abdul Subhan 1,132 3 6 
Decree in respect of pay of Ali Sher Khan 500 9 0 


Paragraph 5 states that the defendant No. 1 did not pay any of these 
items, that the plaintiff continued in possession and his servants made collec- 
tions and deposited the amount at the place of the defendant and the defen- 
dant set the amount to meet expenses. Paragraph 6 sets out that in Septem- 
ber 1925 an account was made between the parties, according to which a sum 
of Rs. 8,844-1-6 was found due to the defendant No. 1 and that the plain- 
tiff, to pay off this sum and other amounts, executed a document in favour 
of defendant No. 1 for Rs. 20,000 under which the consideration was 
the Rs. 8,844-1-6 already mentioned as due to defendant No. 1, another sum 
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of Rs. 827 also due to defendant No. 1, Rs. 2,132-3-6 due to other persons 
which was not paid, and a sum of Rs. 8,196-11-0 which the document 
stated was recetved’in cash. In regard to this cash payment, it was 
pleaded that only Rs. 4,524-13-0 was received and received by instalments 
at later dates. It was, therefore, claimed that Rs. 5,804-11-0 were not 
received out of Rs. 20,000 consideration. The document in question 
which is a simple money bond is dated December 14, 1925 and is printed at 
page 121. Paragraph 7 states: 

The plaintiff had assigned the amount in order to save the property from 
being sold by auction and when that amount was not paid off, the plaintiff 
took objection so the application far removal of ‘lambardar’ which was 
made on behalf of defendant No. 1 on February 4, 1926, or thereabout. 
Ultimately on June 25, 1926 defendant No. 1 was declared to be entitled 
to make collections with certain conditions; but as he did not comply with 
those conditions, the plaintiff began to make collections. 

This is a somewhat cryptic paragraph but apparently it states that 
the ‘supurdnama’ was executed in order to save the property from 
being sold by auction and that a dispute took place in regard 
to possession. Paragraph 8 sets out that the defendant No. 4, a 
daughter of the plaintiff, brought a sum for cancellation of the ‘supurd- 
nama’ which was decreed by the learned Subordinate Judge on Septem- 
ber 14, 1927. We may note that that decree was upheld by this Court 
and that an appeal is pending before their Lordships of the Privy Council. 
Paragraph 10 sets out that the ‘supurdmama’ is invalid and null and void 
and as defendant No. 1 did not pay any amount thereunder, he is not 
entitled to remain in possession. Paragraph 11 sets out that defendant 
No. 1 alleged himself to be entitled to possession also of the property in 
list B. Paragraph 12 states: 

defendant No. 1 has obtained a separate bond in lieu of the money which 
was due to him. Under these circumstances, he has no right to remain 

` in possession in lieu of any amount due to him when he has already obtained 
a separate bond in lieu thereof. 

The relief asked for -was:— 

l (a) It may be dechred that the document dated March 20, 1924 
is utterly invalid and null and void, and that the phintiff is in lawful 
possession of the property given in list (B) as a ‘mutwalli’. 


Ci 
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(b) The plaintiff may be put into possession of the property „entered ' 


in List (C) by dispossession of defendant No. 1. : 
Now it will be noted that no allegations are made in the plaint as to 
why the ‘supurdnama’ is invalid and null and void. These defects in the 
plaint are remedied by arguments of counsel for the appellant so far as it 
is possible. It is to be further noted that the plaint is defective in not 
explaining anything in regard to List (c) for which the plaintiff asks for 
ion. It is, however, the case of the appellant that in the fourteen 
villages of List (C) mutation was effected for the defendant No. 1 on the 
‘supurdnama’ and for that reason the suit for those fourteen villages is for 
possession. In the twelve villages in List (B) mutation was not effected 
and the name of the plaintiff remains. List (B) of twelve villages and 
List (C) of fourteen villages makes up the twenty-six villages mentioned 


CNL ` 
1934 


m 


AFZAL 
Hus 


v. 
Crmerprt LAL 





Dennet, J. 


220 HIGH COURT [1935] 
@ 
in the ‘supurdnama’. 

The written statement of defendant No. 1 was to the effect that the 
deed of waqf was fictitious and invalid and executed merely to avoid pay- 
ment of debts due to creditors and to practise fraud upon present and 
future creditors and was aot intended as a valid waqf, that the plaintiff 
had borrowed the amounts set out in Paragraph 4 of the plaint and bad 
represented to defendant No. 1 that the plaintiff wanted to go on a pilgrim- 
age to Karbala Maula and that the son of the plaintiff was inexperienced 

therefore he requested the contesting defendant to manage his property and 

so far as possible to try to pay off his debts 
and accordingly the ‘supurdnama’ of March 20, 1924 was executed. Para- 
graph 24 sets out that mutation was effected for defendant No. 1 in 
fourteen villages and that the plaintiff made collections through his ser- 
vants and appropriated the entire profits for himself, that when an account 
was made up in 1932, the sum of Rs. 8,844-1-6 was found due 
to the contesting defendant by the plaintiff and the plaintiff 
and his son admitted this as correct and affixed their signatures 
on the simple money bond for Rs. 20,000 on December 14, 1925, and 
that disputes continued between the parties and on December 18, 1928 
the plaintiff out of dishonest motive exeeuted a lease for five years of a 
part of the property in favour of one Tanzim Husain. In Paragraph 28 
it is alleged that more than 20,000 are still due to contesting defendant. 
In Paragraph 30 it is alleged that the suit by the daughter of the plaintifl 
was in collusion with the plaintiff. It was further urged in Paragraph 31 
that the plaintiff was bound by the documents executed by him and in 
Paragraph 32 an estoppel is pleaded. 


Several issues were fremed, of which the following are important for 
the decision of the appeal. (1) Is the plaintiff estopped from impeaching 
the validity of the deed of March 20, 1924, executed by himself in favour 
of Chhedi Lal, defendant No. 1? (3) If an estoppel does not bar a plea of 
the invalidity of the deed of March 20, 1924, was the plaintiff competent 
validly to execute the said deed in spite of the previous deed of January 
18, 1919? (5) What money, if any, is due to Chhedi Lal, defendant 
No. 1, under the deeds of March 20, 1924 and December 14, 1925? Is 
the plaintiff entitled to obtain possession of the disputed property with- 
out first paying the dues əf Chhedi Lal? (6) Is Chhedi Lal, defendant 
No. 1, estopped from disputing the validity of the deed of January 18, 
1919? If not, is the said deed fictitious? (7) Does Sec. 53 of the 
Transfer of Property Act vitiate the deed of January_18, 1919? 

The learned Subordinate Judge has held on issue No. 1 that the 
plaintiff is estopped from impeaching the validity of the ‘supurdnama’. 
On issue No. 3 he found -hat the phintiff was competent to execute the 
‘supurdnama’. On issue No. 5 he found that the plaintiff was not entitled 
to obtain possession of the property covered by the ‘supurdnama’ without 
first paying defendant No. 1. On issue No. 6 he found that Chhedi Lal 
was not estopped from disputing the validity of the waqf and that the 
deed of waqf was fictitious. On issue No. 7 he found that the waqf- 
nama was void under Sec. 53 of the Transfer of Property Act, as being made 
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to defeat the mortgagees and subsequenc creditors. The suit was there- 
fore dismissed by the lower court. 

e The plaintiff has appealed against taese findings. After the decision 
of the lower court, there was a decision of a bench of this Court in the 
appeal against the decree in favour of the daughter of the phintiff. ‘That 
decree was upheld by a bench of this Court and defendant No. 1 has 
taken the matter in appeal to their Lerdships af the Privy Council. 
Accordingly the defendant No. 1 mad» a preliminary objection to this 
appeal being heard and contended thar tne hearing should be stayed under 
Sec. 10 of the Civil Procedure Code unti the decision of their Lordships of 
the Privy Council. That application was opposed by the appellant 
and a bench of this Court held that the appeal should be decided 
without being stayed under Sec. 10. Accordingly the appeal has been 
heard by us. We first of all consider tae question of the validity of the 
deed of waqf.as it comes first in point of time. The lower court considered 
the validity of the deed of waqf on pages 35 to 37 and found that 

to all intents and purposes, the alleg: ‘waqf’ was a sham and that Afzal 
Husain was the real owner of the property covered by the alleged ‘waqf’ 
at the time when the ‘supurdnama’ was executed and that the plaintiff 

did not divest himself of the proprietary interes. ` 
One of the criticism levelled agains: the waqfnama is that it is stated 
that the endowed property was free from all sorts of liens, debts and liabi- 
lities. This was not correct as at the trme there were three mortgages on 
the waqf property. One of these due to Sheo Pal is set out in the plaint. 
There were also mortgages due to Almad Husain and Partab Singh. The 
plaintiff made various arrangements fo- the payment of these mortgage 
debts. On January 8, 1919 there was s sale deed, printed on page 53, by 
Afzal Husain to Mahabir Singh. In it Łe provided for the payment of the 
mortgage of Ahmad Husain and also of a promissory note due to Ahmad 
Husain and also for a mortgage of Febru:ry 22, 1918 in favour of Chaudhri 
Sarju Singh, which is a reference to the document in favour of Partab 
Singh. We do not think that the mere statement in the deed of waqf that 
the property was free from all sorts af cebts and lens, although it may be 
incorrect, indicates that there was any fraudulent intent. We do not think 
that the execution of the deed of wakf cculd affect the rights of the previous 
mortgagees or that it was intended to affect their rights. We do not think 
that the mere fact that the mutwalli sutsequently made a number of leases 
for five years which he was authorized to do under the waqfnama would 
indicate any fraudulent intent. The defendant No. 1 in taking his supurd- 
nama took it from the plaintiff under the description of mutwalli and the 
defendant No. 1 was well aware of the «xistence af 'the deed of waqfnama. 
Defendant No. 1 accepted that document and did not challenge it in-any 
way and in a suit which was brought m 1926 by defendant No. 1 along 
with the plaintiff, the plaintiff was described as mutwalli (see page 157). 
It was only when disputes arose in regard to property and when a daughter 
of the plaintiff filed her suit in 1927 th:t the defendant No. 1 changed his 
mind in regard to the wagfnama and put forward a case that it was a 
fictitious document. We do not agree with the lower court and we consi- 
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der that it has not been shown that the waqfnama was a fictitious or fraudu- 
lent document and we consider that it complied with the provisions of the 
Musalman Waqf Validating Act (Act VI of 1913) and that it is valid. 
A further objection was taken in regard to accumulation of income, It 
was provided in Paragraph 4 of the waqfnama that after paying off Govern- 
ment dues and maintenance allowance and village expenses, the rest of the 
income should be employed in purchasing other property. In a table 
attached at the end of the waqfnama, it was stated that 20 per cent would 
be available for this purpose. This estimate was extremely optimistic as 
no amount has actually been available in any year for such purpose. We 
do not think that the provisions would invalidate the waqfnama; nor do 
we think that the waqfnama is invalid under the provisions of Sec. 53 of 
the Transfer of Property Act. It is true that there were three mortgages 
in existence at the time of the execution of the waqfnama. There is, how- 
ever, nothing to show that the waqfnama was intended to be a fraudulent 
transfer which would affect the interest of the mortgagees. In our opinion 
the interest of the mortgagees could not have been affected by this subse- 
quent transaction; nor is it shown that any of the creditors at that time 
or the subsequent creditors would have been defrauded by the waqfnama. 
Learned counsel for the appellant pointed out that it was necessary for the 
respondent to show that fraudulent intention existed on January 18, 1919 
at the time of the execution of the waqfnama. We are of opinion that no 
such fraudulent intention has been shown. We, therefore, hold that the 


waqfnama was valid document. 


We now come to the question of the validity or otherwise of the 
supurdnama of March 20, 1924. As already observed the plaint does not 
give any ground on which the plaintiff asks that this document should be 
declared invalid and null and void. The plaint sets out subsequent tran- 
sactions and alleges that defendant 1 did not make the payments which he 
undertook to make under this document. The mere failure of defendant 
No. 1 to carry out the document would not be a reason for the document 
to be declared null and void. In Paragraph 12 of the plaint it was set out 
that defendant 1 obtained a separate bond, that is, the simple money bond 
of December 14, 1925, and had no right to remain in possession. It is 
suggested that this obtaining a separate bond in some way made the supurd- 
nama null and void. We consider that the plaint was defective in not 
expressing the grounds on which the relief was based. When we come to 
the grounds of appeal we find the allegations in the eighth ground: 

Because the deed of supurdnama being not within the competence of the 
mutwalli the court below should hzve in any case passed a decree for 


possession subject to the payment of any sum if found due to the respon- 
dent, 
and in ground No. 5: 
Because the court below has erred in holding that the deed of December 
14, 1925 was an auxiliary deed, on the other hand it wiped off the debt duc 
to the respondent under the deed of March 20, 1924. 


’ These two grounds give the basis on which the appeal has been argued 


‘in regard to the validity of the supurdnama. The questions therefore are: 
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(1) Whether the mutwalli was competent to execute the supurd- 
nama, and 
» (2) Whether the supurdnama was terminated by ais simple money 
bond of March 20, 1924? 


We will deal with the second question first as i is a very small matter. 
The supurdnama of March 20, 1924 provides for derendant 1 taking posses- 
sion of twenty-six villages and making certain payments to previous debtors 
of the mutwalli and managing the property and making payments of 
Rs. 1,600 every six months to the mutwalli and his son and making 
advances for the marriage of the daughters of the mutwalli (Paragraph 
10). ‘These payments were to come partly from the income of the pro- 
perty, and in Paragraph 3 there is a provision fof the rate of interest of 
0-8-6 per month for advances made by defendant 1 from his own pocket, 
the rate being changed to 0-9-0 after five years. ‘This interest was not 
to be compound. In Paragraph 12 it was provided: 

If without the payment of the amounts due to the aforesaid persons, 
we, the executants, desire to take back the wakf villages from the supurdgi 
of the said amin, we shall pay to the supurddar whatever amounts he 
might have paid up to that time to the persons mentioned above, or any 
amount which be might have paid on our account and in respect whereof 
he might possess a receipt together with interest at the rate mentioned 
above. In such a case the supurddar shall reconvey the wakf property and 
shall render an account of the incams and expenses. 

In Paragraph 13 it was provided: | 

When the entire amount of tbe amounts dus under the mortgage zar- 
peshgi lease money, the amounts of: the ruqqas payable on demand, the 
amounts of the decrees, and also the amounts which the supurddar might 
have paid from his own pocket together with interest etc. thereon, have 
been fully paid off from the profits and income of the wakf property the 
supurddar will relinquish all the wakr villages. 

It was therefore within the comperence of the parties to terminate 
the possession of defendant 1 in accordance with either of those paragraphs. 
It cannot be argued with any hope of success that the bond of December 
14, 1925 purported to terminate the possession in any such manner. 
There is no reference in that bond to the termination of possession at all. 
The bond merely sets out that accounts had been taken for the years 1331 
and 1332F and a sum of money was found due and further advances were 
due and that the entire amount of Rs. 20,000 would be repaid in eight 
years with interest at 0-8-6 per month till five years and 0-9-0 after 
five years and with Compound interest at vearly rests. Learned counsel for 
appellant contends that this document provides the defendant 1 with a 
personal remedy and that he could sue on this document for the amount 
in question. That may be so but the document does not purport 
to terminate the interest created by the supurdnama. “t is merely a colla- 
teral security in favour of defendant 1 and does not interfere with the 
rights under the supurdnama which had existed at the time by which 
defendant 1 was entitled to retain possession of the property until his 
debts and advances were paid. We therefore find that the bond of 
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December 14, 1925 in no way affected the rights of defendant 1 under 
the supurdnama. Learned counsel argued that if we held that the supurd- 
nama was invalid and that defendant 1 was entitled to retain possession 
until he was paid then this document would amount to a payment. We 
do not consider that the execution of a collateral security does amount to 
2 payment and in the hypothetical case assumed by counsel his argument 


_ does not apply. We now turn to the main issue of this appeal, that is, 


whether the mutwalli was competent to execute the supurdnama. 

Learned counsel for the respondent based his case on the competence 
of the mutwalli on certain text books of Mohammedan Law and certain 
rulings. In Tyabji’s Priaciples of Mohammedan Jaw, second edition, 
page 55, it is laid down in regard to Shias, Paragraph 464 (2) :— 

According to Shia law the beneficiaries under 2 wakf may validly make 
a lease of the wakf property or otherwise transfer or alienate it for the 
period during which they are entitled to the benefit of the wakf, but so 
that such lease or transfer or alienation does not prejudice the rights of 
any succeeding beneficiaries. 

The plaintiff was admittedly a Shia. For the P the conten- 
tion is that under the Shis law a mutwalli is entitled to transfer the usu- 
fruct of the property although he is not entitled to transfer the owner- 
ship of the property by sale or by mortgage which might end in a decree 
for sale. Considerable argument was made in regard to the supurdnama 
in question and in support of the case for respondent it is argued that the 
supurdnama is something different from a usufructuary mortgage, that it 
was a kind of agreement by which defendant 1 was to manage the property 
during the absence of the plaintiff. We consider that the document can- 
not be regarded as a contract of management. The provisions in the 
document are that possession is to be taken from Rabi 1331F by defen- 
dant 1 and that he is to pay certain sums of money and to retain possession 
until those sums of money are paid back to him. We consider that these 
conditions make the document a usufructuary mortgage within the defini- 
tion of the Transfer of Property Act. The question therefore is whether 
a mutwalli who is a Shia may execute a usufructuary mortgage, and 
whether in such a case the transaction will be valid during the lifetime of 
the executants. It is to be noted that although the plaintiff is now dead 
his son defendant 2, who is appellant, was his successor as mutwalli accord- 
ing to the deed of wakf, and this son was also an executant of the supurd- 
nama insquestion. The sepurdnama begins: “We, Chaudhri Saiyid Afzal 
Husain, mutwalli of the waqf, and Chaudhri Saiyid Iqbal Husain, subse- 
quent mutwalli” execute tke document. The distinctién which was drawn 
in Tyabji’s Mohammedan Law between a transfer for the period during which 
the mutwalli was entitled to the benefit of the wakf and a transfer or 
alienation which would prejudice the rights of succeeding beneficiaries has 
not been so carefully drawa in other text books. We find in Ameer Ali’s 
Mohammedan Law, Vol. I, third edition of 1904, p. 370, a statement: 

The mutwalli is not entitled under any circumstances to create any 
encumbrance by way of mortgage upon the wakf property without the 
sanction of the Qazi, aor can the beneficiaries hypothecate wakf property. 
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The distinction is not drawn between a transfer of the income and 
a R of the property. In Mulla’s Principles of Mohammedan Law, 

edition of 1933, on p. 151 it is stated that a mutwalli has no power 

out the permission of the Court to mortgage, sell or exchange wakf 
Sas or any part thereof, unless he is expressly empowered by the 
deed of wakf to do so. Mulla goes on -o state that it has been held in 
Calcutta, in Nimai Chend Addya w. Golam Hossein! that a mortgage of 
wakf property, though made without the previous sanction of the Court, 
may be retrospectively confirmed by th- Court and that the mortgage 
without the previous leave of the Cour is not void ab initio. In this 
ruling there was a fulleconsideration of the texts of Mohammedan Law in 
original. The case arose where there was a wakf and certain costs of 
partition were incurred and the Colector fixed a date for sale of the 
estate for these costs. The mutwalli mace a mortgage of a portion of the 
wakf estate and of his own property to mise money to avert the impend- 
ing sale. The mortgage therefore wes created under grave necessity of 
an urgent nature. Sanction was not given for the mortgage. On pages 
191 and 192 the Court drew a distincticn between those cases where the 
income alone is pledged and those casee where there was a sale of the 
property by the mutwalli. The Court Feld on p. 189: . 

It is but rational to hold that the approval of the Cadi was deemed 
requisite, primarily with a view to mzke sure that the loan was necessary, 
and in this view approval, antecedent or subsequent, ought to be equally 
effectual. ‘Tested in the light of these principles, it is clear that in the 
case before us the mortgage ought to >e treated zs a valid charge upon the 
wagf properties. 

On page 191 it was stated: 

It is sufficient for us to observe shat judicial pronouncements of ce 
highest authority are to be found in the reports in support of the view 
that not the corpus but the income alone can be pledged under such cir- 
cumstances. 

In Sheilendranath Palit v. Hade Kcra Mane, which was also a case 
which referred to Shias, there was a furtier consideration of this question, 
and it was held that a mutwalli differs from a shibait or 2 mahant and 
has no power without the permission of -he court to mortgage, sell or ex- 
change waqf property unless he is expressy authorised by the deed of waqf 
to do so. Reference was made with approval to Nimai Chand Addya v. 


Golem Hossein where it was held that a mortgage made by a mutwalli with- ` 


out the previous sanction of the court is not void if made for a justifying 
necessity and may be retrospectively corfirmed by the court. In Amru 
Lal Kalidas v. Sheik Hussein? it was held in regard to a mortgage of wakf 
property that the plaintiff acquired no right under his mortgage which 
would extend beyond the lifetime of hi. mortgagors. This also supports 
the case for the respondent. 

For the appellant reference was made to Askari Husain v. Chunni Lal*, 
where it was held that the District Judse takes the place of the Qazi to 
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sanction transfers of wakf property. Reference was also made to Shew 
Darshan Singh v. The Deputy Commissioner of Partabgarb.© In the 
ruling we find on page 47: ° 
Their Lordships are of opinion that, for an advance of money, other- 
wise than to satisfy the legitimate needs and purposes of the wakf, nọ 
part of the property held in wakf is chargeable either by the settlor or by 
the Court. 


Under this dictum the question would arise whether the purpose was 
one which was for the legitimate needs of the wakf. Learned counsel 
also relied on Hamiduddin Alt Shah v. Court of Wards, Nanpara®, a ruling 
of the Court of the Judicial: Commissioner in Oudb. That ruling dealt 
with the case of a simple mortgage and not of a usufructuary mortgage, 
and it was held that such a mortgage would be invalid without previous 


‘sanction. On a review of all these rulings we are of the opinion that the 


distinction drawn in Í. L. R. 37 Cal. 179 at 192 is a distinction which we 


should follow and that in the presen- case the validity of the mortgage 


depends on whether we consider that the usufructuary mortgage was one 
which should have been sanctioned by the District Judge if an applica- 
tion had been made to him previous to the execution of ‘this supurdnama. 
Now the plaint sets forth the circums-ances under which the supurdnama 
was executed.” The plaint admits that it was executed in order to pay off 
the amount due to Sheopal under the mortgage deed which he held over 
the property which was waqf. ‘That mortgage deed was a simple mortgage 
and it was open to Sheopal to ‘bring a suit for sale of the property 
if he was not paid. In Paragraph 4 of the plaint three zarpeshgi 
leases are set out, all of parts of the mortgaged property, whi 
the mutwalli desired should be paid off. That paragraph also mentions 
three decrees for profits which were held by co-sharers against the mut- 
walli. It is clear that the encumbrances were on the mortgaged property 
and were encumbrances which it was in the interest of that property to 
liquidate. The transaction therefore was clearly one intended to preserve 
the wagf property. Under these circumstances we have no doubt that a 
District Judge would have acted correctly in giving sanction for the supurd- 
nama. Another point to be noted is that compound interest on the mort- 
gage deed of Sheopal was accumulating. By the usufructuary mortgage 
in question the accumulation of interest under the simple mortgage and 
the decrees was prevented and the transaction would therefore have been 
beneficial to the dedicated property. We consider therefore that the 
transaction was one which should have received sanction. 

For the appellant the argument is advanced that the respondent. No. 
1 did not actually pay off any of these previous charges. We consider 
however that the question we have ta examine is what was the state of 
affairs at the time when sanction would have been the subject of an 
application. The subsequent conduct of the parties would not have been 
known then to the District Judge and therefore could not have influenced 
him. Further we are of opinion from the evidence on the record that 
the failure of defendant 1 to pay the previous debts in this document is a 
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failure which arises from-the action of the plaintiff himself. In the phint 
the plaintiff himself admits that he continued in possession of the pro- 
pety and prevented defendant 1 from obtaining possession or making 
collections, This state of affairs is shown by the accounts for 1331 and 
1332F, which formed the subject of the bond of December 14, 1925. 
There was a rendering of accounts by defendant 1 to the plaintiff as he 
was bound to do under the supurdnama, and it was admitted by the plain- 
tiff and his son that no less than Rs. 8,444-1-6 were due to defendant 1 
for the first two years of his tenure under the supurdnama. Under these 
circumstances it could not be expected that the supurdnama bound the 
defendant to supply futther large sums from his own pocket for the purpose 
of paying off the previous debts. For the next two years we have accounts 
printed on page 495 and 496 for 1333 F which show that an amount was 
due to defendant 1 for that year of Rs. 4,877-2-0 and on p. 497 for the 
year 1334 F. which show that an amount was due to defendant 1 for that 
year of Rs. 4,317-2-3. These accounts were proved by defendant’s witness 
Bhagwandas, the general agent, on p. 26, where he states: 

The papers exhibited 60 are the extract. I prepared from my master’s 
siahas of 1333, 1334 and 1335F. The extract is correct. I have on me 
the original siahas from which I prepared the extract. 

We are satisfied therefore that the sururdnama has-not been shown to 
be invalid. 

We now proceed to deal with the question of estoppel of the plaintiff. 
The lower court has held that the plaintiff wag estopped from denying the 
validity of the supurdnama. That estoppel is claimed under the 
general law of estoppel in Sec. 115 of the Evidence Act which provides 
that when one person has by his declaration, act, or omission intention- 
ally caused or permitted another person to believe a thing to be true 
and to act upon such belief, neither he nor his representative shall 
_ be allowed in any suit or proceeding between himself and such person or 
_ his representative to deny the truth of thaz thing. In the supurdnama the 
recital states that the plaintiff is matwalli of the waqf and that his son is 
the subsequent mutwalli and that they execute the supurdnama transferring 
possession to defendant 1 of the villages in question. That document 
amounts to a representation that the plaintiff as mutwalli was competent 
to make that transfer. The document was acted upon and possession was 
transferred and sums of money were received by the plaintiff under this 
document. The receipt of the sums of money was admitted. It was not 
for a number of years afterwards that the plaintiff brought the present 
suit on May 11, 1928. For that period the plaintiff acquiesced in the 
supurdnama. He has now come forward and the argument advanced on 
his behalf is that he was not competent as mutwalli to execute the supurd- 
nama. Clearly the case comes within the language of Sec. 115 of the Evid- 
ence Act. The argument of learned counsel for appellant was that because 
the plaintiff was under the Mohammedan Law not competent to execute 
this supurdnama therefore the provisions of Sec. 115 of the Evidence Act 
would not apply to him. In our view this proposition of law is incorrect 
as it is enunciated and also because we consider that the plaintiff can validly 
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execute the supurdnama umder the provisions of the Mohammedan law 
provided sanction is given, and we consider that the sanction can be retros- 
pectively given by this Court. ° 
In the seventh ground of appeal it is urged that the court below was 
bound to find what money was due to Chhedi Lal, defendant 1, at the date 
of the decree. This was a reference to issue No. 5. We have referred to 
the bond of December 14, 192$ under which there was an admission that 
for the first two years Rs. 8,444-1-6 was due on the accounts and a further 
sum was taken making Rs. 20,000 in all. The plaintiff in Paragraph 6 of 
his plaint alleged that his admission in that bond as regards the payment 
of Rs. 8,196-11-0 in cash should not be accepted against him and~that 
actually only Rs. 4,524-13-0 was received by him out of that amount 
and also that the sum of Rs. 1,132-6-6 was not paid to other persons. 
We have already referred to the accounts for 1333 and 1334 F. which 
shows that other large sums were due to defendant 1. ‘The claim in the 
written statement is that not less than Rs. 20,000 was due to defendant 1. 
We do not think that there is any necessity to ascertain the exact sum which 
is due to defendant 1 as, in our opinion, the plaintiff has failed to 
show that he has any right to possession in the manner in which 
he asks, that is, by a declaration that the supurdnama is null and 
void. The plaintiff has not sued for possession of the property on payment 
of whatever sum is due to defendant 1. If and when the plaintiff brings 
a suit for that purpose, in our opinion it will then be proper for the court 
to go into that question and ascertain the exact sum which is due, but the 
present suit is merely one for a declaration of nullity and, in our opinion, 
that question does not arise. 
For these reasons we dismiss this first appeal with costs. 
Appeal dismissed 
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Criminal Procedure Code, Sec. 195—Offence under Sec. 193, I. P. C—Committed 
in fons under Sec. 164, Cr. P. C—Wheiber Sec. 195, Cr. P. C. appli- 
cable. 

The recording of a statement under Sec. 164, Criminal Procedure Code, 
before a Magistrate is “a proceeding in a Court” within the meañing of Sec. 
195, Cr. P. C. Accordingly no court has power to take cognizance of an 
efrenice under See. 193, I. P. C. when it is alleged to have been committed 
in a proceeding under Sec. 164, Cr. P. C., in the court of a Magistrate, 
without a complaint in writing of such court or some other court to 
which it is subordinate. 

Kenheiyo Lal v. Bhagwan Das, J. L. R. 48 AlL 60 at 65 and Bilas Singh 
y. Emperor, 23 A. L. J. 845 relied on. 


CRIMINAL REFERENCE made by the Sessions Judge of Meerut. 
The applicants were not represented. 
*Cr. Ref. 370 of 1934 
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K., Masud Hasan for the opposite parties 
M. Waliullah (Assistant Government Advocate) for the Crown. 


e The Court delivered the following judgment:— 


In this case complaints were filed urder Section 193, I. P. C. against 
the applicants in respect of previous statements made by them under Sec. 
164, Criminal Procedure Code, before a magistrate. ‘The. Magistrate had 
not himself filed any complaint. The accused took objection that the 
Court had no power to take cognizance ot the offence without such a com- 
plaint, but his objection was rejected summarily an the ground that Sec. 
195, Cr. P. C. has ng application. The learned Sessions Judge is of the 
opinion that the prosecution of the appl cants is barred by the provisions 
of Sec. 195, Criminal Procedure Code. as no direct case on this point was 
cited befare the learned single judge, the case has been referred to a Division 
Bench. 

Section 195 (1) (b) provides that 10 Court shall take cognizance of 
any offence punishable under Sec. 193. I. P. C. when such offence is 
alleged to have been committed in, or in relation to, any proceeding in any 
Court, except on the complaint in writirg of such Court or of some other 
Court to which such Court is subordinate. Then Sub-section (2) pro- 
vides that the term “Court” includes a Civil, Revenue or Criminal Court, 
but doés not include a Kegistrar ar 5ub-Regiscrar under the Indian 
Registration Act, 1877. 

The main question therefore is whetazr the recording of the statement 
under Sec. 164, Cr. P. C. before the Magstrate was a proceeding in a Court 
within the meaning of the section. 

Now the word “Court” has not been defined in the Code, nor in 
the General Clauses Act. There is a Cefinition m Sec. 3 of the Indian 
Evidence Act where Court includes all judges and magistrates, and all per- 
sons, except arbitrators, legally authorised to take evidence. But this 
definition cannot directly apply to the word “Court” used in the Code of 
Criminal Procedure though it may be some guide. Sec. 6 of the Code lays 
down that magistrates constitute one or the classes of criminal courts. 
Even a Bench Magistrate, who is invested with first class powers, has the 
ordinary powers of a magistrate of the frrst class as enumerated in Schedule 
IM, which include power to record statements under Sec. 164. 

It is significant that Sec. 195(1) (E) refers to “any proceeding”, and 
is not confined to a judicial proceeding. It is, therefore, not necessary for 
its application that the Court should be engaged i in a judicial proceeding. 
It is also clear from Sub-section (2) tha the term “Court” in this section 
is used in a very wide sense. The word “includes” indicates that there 
may be courts other than Civil, Revenae or Criminal Courts. That the 
use of the word “includes” is deliberate is obvious from the circumstance 
that the legislature has by amendment substituted this word for the old 
word “means” which was much narrowcr in scope. Again, from the fact 
that it was thought necessary to exclude a Registrar or Sub-Registrar from 
the scope of the term “Court ’, and a special exception has been made, it 
follows that the legislature considered that, but for such an exception, a 
Registrar or Sub-Registrar would be included in the term “Court”. 
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CADITNAL In the cases of Kenbaiya Lal v. Bhagwan Dast and Bilas Singh v. 

Emperor’ it was held that the term “Court” has a wider meaning. 
Now a magistrate under Sec. 164, Criminal Procedure Code does got 
Har Naran act mechanically merely as a ministerial officer. He can record a statement 
Hossa Or confession made to him in the course of an investigation as well as before 
Swan the commencement of an enquiry or trial. The statements are to be re- 
corded in the manner prescribed for recording evidence. The Magistrate 
cy. has not only to warn the person making a confession, but is prohibited 
Bejba, J. from recording such confession unless, upon questioning the person making 
it, he has reason to believe that it was made voluntarily. He has also to 
make a memorandum that he believes that the confession was voluntarily 
made. The Magistrate is, therefore, to exercise his judgment -and has to be 

satisfied that the confession is voluntary. 

In these circumstances it is very difficult to hold that a Magistrate 
recording statements under Sec. 164, Cr. P. C. és not a Court within 
the meaning of Sec. 195, Cr. P. C. 

It is not necessary to decide in this case whether the proceeding before 
him i is a judicial proceeding, for Sec. 193 applies both to a judicial and to 

“any other case” 

We are, edoa of opinion that the Special Magistrate who ha 
convicted the accused had no authority to take cognizance of the offence 
punishable under Section 193, I. P. C. when it was alleged to have been 
committed in the proceeding under Sec. 164 in the Court of a Magistrate 
without a complaint in writing of such Court or some other Court to 
which it was subordinate, 

We accordingly set aside hbis andes dated February 22, 1934. 


l Order set aside 
IL L R. 48 All 60 at 45 *23 A L J. 5 
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Gri: PHOOL KUNWAR ( . (Judgment-debtor) | 


nie = RIKHI RAM 1 (Decree-bolder) * 
Nov. 16 Hindu Lew—Widow in possession of ber deceased busbend’s property—Rents 





R payable to widow—W betber liable to pay busband’s debts. 
ULLAH, J. The decree-holder applied for execution of his decree by attachment of 
Autsop, J. rents due from the tenants holding land left by the deceased judgment- 


debtor. His widows objected to the attachment of the rents on the 
ground that they accrued after the death of their husband and were 
therefore their personal property and not part of the assets left by the 
deceased. Held, that the rents which have accrued due and are payable 
to the widows must be considered to be part of their deceased husband’s 
estate and therefore liable to pay his debts. ‘The widows are in possession 
of the property. beloaging to their husband as his legal representatives. 
The fact that they have widow’s estate under the Hindu Law does not make 
them any the less legal representatives of their husband. It may be that in 
the eye of the Hindu Law their position as representatives of the estate of 
their deceased: husband is pecuhar, but so long as they are alive they alone 
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represent the estate of their deceased husband, and the income accruing from 
the property in their possession as legal representatives of their deceased hus- 
band is income accruing from his estate and therefore an integral part 

* thereof. a 
Reni Kanno Dai v. B. J. Lacy, L. —. R. 19 All. 235 distinguished and 
dissented from. 
EXECUTION First APPEAL from a decree or MauLvyI MUHAMMAD 
AxB NoMANI, Subordinate Judge of Agra. 


N. P. Asthena and B. N. Sahai far tae appellant. 
S. K. Der and Din Dayal for the respondent. 


The judgment of*the Court was del-vered by 


NIAMATULLAH, J.—This appeal arises from an application for execu- 
tion made by the respondent Pandit Rexhi Ram who obtained a simple 
money decree against Shah Jwala Prasad ance deceased. ‘The decree-holder 
applied for execution of his decree by a-tachment. of rents due from the 
tenants holding land left by the judgment-debtor. The katter’s widows, 
Mst. Phool Kunwar and Mst. Khem Kunwar, objected to the attachment 
of the rents, infer alia, on the ground thet they accrued after the death of 
Shah Jwala Prasad and were therefore their personal property and not part 
of the assets left by the deceased. "Ther objection was dismissed by the 
lower court. ‘They have come up in appeal to this Court. 

It is clear that the decree against tae deceased judgment-debtor can 
be executed against the assets left by him. The question is whether the 
‘rents accruing due since his death and payable by the tenants holding 
immovable property once belonging to him can t= considered to be part 
of his estate. The widows are in possesaon of the property belonging to 
their late husband as his legal representitives. The fact that they have 
widow’s estate under the Hindu Jaw does not make them any the less 
legal representatives of their husband. It may be that in the eye of 
Hindu hw their position as representatives of the estate of their deceased 
husband is peculiar, but it cannot be gainsaid that so long as they 
are alive, they alone represent the estate of their deceased husband. It is 
equally undeniable that the income accruing from the property in their 
Possession as legal representatives of their deceased husband is income 
accruing from his estate and therefore an integral part thereof. They do 
not claim his property advcrsely to him cr his estate but as representing it. 
Anything received by them should be de-med to have been received by his 
estate. This being so, any rents which aave accrued due and are payable 
to the widows must be considered to be part of his estate and therefore 
liable to pay his debts. 

The learned advocate for the appellants has strongly. relied on the 
case of Reni Kenno Dai v. B. J. Lacy’. The facts of that case are quite 
different from those of the case before u ‘The judgment-creditor in that 
case had applied for attachment of ments due in respect of- the property 
of the deceased judgment-debtor in possession of His widow. The learned 
Judges composing the Division Bench -vhich decided the case held that 
the attachment could not be sustained in view ef 2 compromise which 

L Le R 19 All. 255 


Niamat- 
allab, J. 


Zoe F y HIGH COURT [1935] 


~A 


the parties had entered into previously. The effect of that compromise 
was that the decree-holder was not entitled to take out execution against 
movable property of the widow and. was to obtain satisfaction of she 
decree by proceeding against the immovable property. The view there 
taken was that having regard to the terms of the compromise it was not 
open to the decree-holder to proceed against the rents receivable by the 
widow which, in the circumstances of that case, were considered to be the 
property of the widow and that the only manner in which the decree- 
holder could obtain satisfaction was by attachment of the immovable 
property. So far the decision does not involve any proposition of law 
which can be questioned. The learned Judges however proceeded to 
observe as follows:— 

There can be no ite. as we conceive the law to be in this country, that 
this lady, as the widow of a separated and sonless Hindu, became in virtue 
of her widow’s estate, entitled upon the death of her husband to the rents 
which might accrue from the immovable property. Those rents, if already 
received by her and put into her pocket, could not be treated in law as 
assets of her husband. They were her assets in virtue of her widow's 
estate. It can make no difference if the rents which accrued due after 
her husband’s death had not been actually put into her pocket. She was 
entitled to them, not as representative of ber late husband, but in right of 
her widows estate. 

The italics are ours. With greaz respect, we are unable to accept 
the view that the rents and profits receivable by her constituted property 
in her own right and are part of her personal estate. She was entitled’ 
to the possession of her husband’s estate only because she happened to be 
his legal representative. But for that circumstance she had no right 
either to the estate left by her husband or its income. The fallacy of the 
argument underlying the observations quoted above is that the existence 
of a widow’s estate is recognised as against the estate of her husband. The 
nature and extent of a widow’s estate may be material where the question 
arises between her and the reversioners, but there can be no widow’s estate 
where the question is whether the property once belonging to her husband 
is part of his estate or is part of the widow’s estate, which itself implies an 
estate carved out of the husband’s estate. It continues to be the husband’s 
estate while it is in the possession of the widow who represents it. If the 
observation quoted above bad embodied the decision of-their Lordships for 
the purposes of that case, we would have referted the question to 4 larger 
Bench. As in our opinion it is clearly an obiter dictum which was not 
part of the actual decision of the case. we feel, with all respect, that we 
are at liberty to differ from it. 

-In the case before us, it is not disputed that the appellants are in pos- 
session of the property of which the rents are in question, as the heirs 
and legal representatives of their deceased husband against whom the 
decree sought to be executed had been passed. This being so, the rents 
attached at the instance of the decree-holder are, in our opinion, part of 
the estate of the deceased. The objection of the appellant was rightly 
overruled by the lower court. This appeal is also dismissed with costs. 
Appeal dismissed 
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° RAM PRASAD (Applicant) 
PETSI 
TRILOK NATH (minae) (Opposite party)* 
Civil Procedure Code, Sec. 109(c)—When apòcal may be certified under. 
In a mortgage suit the defendant pleided payment of a certain sum which 
he said was entered in the plaintiff’s account books relating to money- 
lending. ‘The plaintiff denied the exstence of the account books. The 
defendant failed on this issue both m te trial court and in the High Court. 
Subsequently theedefendant discoverec that some account books had been 
filed by the plaintiff in some other litigation, but that they had been 
returned by the court to the plaintiff. Therenpon the defendant made 
an application for review of judgmert, which was rejected by the High 
Court. Held, that the issue raised was not such as could be certified as 
being a fit one for appeal under Ser. 109. (c), C. P. C. i 
Grounds on which an appeal may be certified under Sec. 109 (c), C. P. C. 
stated. 
Radhakrishna Ayyar v. SwamınatLs Ayysr, +4 Mad.°293 and Bansrsı 
' Parshad v. Kasbi Krishna, 1. L. R. 23 AlL 227 relied on. 


ORDER on the application of Ram Prasad, appellant. 


Gopi Nath Kunzru and Shah Jem Alam for the applicant. — 

K. N. Katju for the opposite party. 

The judgment of the Court was delivered by 

KENDALL, A. C. J.—This is an apptcation for leave to appeal to His 
Majesty in Council from an order passed by a Bench of this Court rejecting 
an application for a review of Judgment It is admitted by Mr. Kunzru, 
who appears in support of the present application, that if it can be allowed 
at all, it must be under Clause (c) of Sec. 109 of the Civil Procedure Code 
and not Clause (a) or (b) of that sectba, that is to say, we should have 
to certify that it is a fit case for appeal tc His Majesty ir Council. 

The circumstances in which the aplication for review was made are 
these. The applicant was the defendant in a mortgage suit, and the issue 
on which he had failed both in the trial court and on appeal in the High 
-Court was in regard to a payment af Rs. 9,000 said zo have been made 
to the plaintiff, and said by the defzncznt to have been entered in the 
plaintiff’s account books relating to money-lending. During the pro- 
ceedings the defendant summoned th- azcount books of the plaintiff, but 
the plaintiff died during the progress af the suit, and his son, who was 
brought on the record as his representative, denied the existence of the 
account books. Subsequently the defendant discovered that some account 


books had been filed by the original rlaintiff in some other litigation and» 


had been in the possession of a receiver, bat that they had been subsequently 
returned by the court to the plaintiff’s son. His contention in making his 
application for review was, not that tLose account books contained any 
definite entry which would show the pzyment of Rs. 9,000, but that the 
mere fact that the account books existed showed that the plaintiff or the 
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plaintiff's son had been intentionally keeping them back, and this would 
have enabled the defendant to ask the court to make a presumption that 
there was evidence in the account books which would have been against he 


Rau Passo plaintiffs interest. l 


Y 


Trox NATH 


Kendali, 
A.C. J 


It will be seen, therefore, that the defendant was unable to plead before 
this Court that he had discovered new and important matter, and this was 
one of the grounds on which the application for review was dismissed. We 
have, however, now to consider whether the issue raised is one that we 
could certify as being a fit one for appeal to His Majesty in Council. It 
must be conceded that such an issue would have to be one of general import- 
ance. The criterion has been laid down by Lord Hbbhouse in the case of 
Banarsi Parshad v. Kashi Krishna’ when he remarked that Clause (c) of 
Sec. 109 of the Code of Civil Procedure ; 

is clearly intended to meet special cases; such, for example, as those in 
which the point in dispute is not measurable by money, though it may be 
of great public or private importance. To certify that a case is of that 
kind, though it is left entirely in the discretion of the court, is a judicial 
process which could not be performed without special exercise of that 
discretion, evinced by the fitting certificate. 

Jn a later case, Radhakrishna Ayyar v. Sweminatha Ayyar™ their Lord- 
ships of the Privy Council remarked that the certificates given under Clause 
(c) of Sec. 109 are of great consequence, that they seriously affect the 
rights of litigant parties; and that they ought to be given in such a form 
that it is impossible to mistake their meaning upon their face, and in that 
case special leave to appeal was given on the ground that an important ques- 
tion of law affecting the whole community was raised, which had not 
hitherto been the subject of judicial interpretation. It was further 
remarked: 

There are questions, as for example, those relating to religious rights and 
ceremonies, to caste and family rights, or such matters as the reduction of 
the capital of companies as well as questions of wide public importance in 
which the subject-matter in dispute cannot be reduced into actual terms 
of money. Sub-sec. (c) of Sec. 109 of the Civil Procedure Code contem- 
plates that such a state of thing exists, and Rule 3 of Order XLV regulates 
the procedure. 

Such being the grounds on which their Lordships have held that an 
appeal may be certified under Clause (c) of Sec. 109, we are clearly of 
opinion that the circumstances of the present case do not justify us in 
giving such a certificate. The application is, therefore, dismissed with 
costs, 

Application dismissed 
L L R 23 AlL 227 'L L R. 44 Mad. 293 
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š SRI KRISHNA DUTT DUBE (Raja) (Plointiff) CL 
versus ey 
AHMADI BIBI AnD oTHEns (Defendents)* nis 
Bengal Regulation II of 1825, Sec. 4—InterSretsation of—Gradual accretion—Land Sep. 28 
identifiable—Proprietorship. 
On a true interpretation of the first part of Sec. 4, Bengal Regulation , kee o] 
LI of 1825, if the land, which has egracually accreted to the estate of one re J. 
of the riparian proprietors, can be identified zs the land belonging to 
another such proprietor, the latter shall be deemed to continue to be the 
owner thereof in spite of gradual accretion. 
Damron v. Secretary of State for India, L L. R. 6 Pat. 481 and 
Felix Lopex v. Muddum Mobsn, B ML I. A. 467 followed; Secretary of 
State v. Foucar and Co., A. I. R. [1924] P. C. 18 distinguished. 
Frast APPEAL from a decree of Basu Marmura Prasap, First 
Additional Subordinate Judge of Jaunpur. 
P. L. Banerji, Gopalji Mehrotra and Kalim Jafri for the appellant. 
K. N. Katju and K. Verma for the respondents. 


The judgment of the Court-was delivered by 


NIAMATULLAH, J.—This is a plaintiff's appeal arising out of a Niewat- 
suit for recovery of possession and mesne profirs in respect of 78-78 "eb, J. 
acres of land, alleged to form part of the plaintiff’s mahal in village 
Birampur Kham in the District of Jaunpur. The defendant No.1 is a 
‘mutawalli’ of a certain ‘wagqf’ to which villages Gaura and Bhelpur belong. 
The other defendants, fifty-five in cumber, are tenants in cultivatory 
possession of the land in dispute. The suit was dismissed by the lower 
court, and the plaintiff appeals. 

The plaintiff’s village, Birampur Kham, lies on the northern bank of 
the river Gomti. The defendants’ villages, Gaura and Bhelpur. lie on the 
south with a westerly direction. The pla:ntiff’s case, as set out in his plaint, 
is as follows:— : 

The land in dispute lay on the north of the mver Gomti before 1894, 
and was an integral part of village Birampur Kham. The river was flooded in 
the year 1894, and since that year graduclly shifted to the north, throwing 
up land on the south adjoining the defendants’ villages, Gaura and Bhelpur. 
This was in course of a number of years, the river slowly receding to the 
north, throwing up land on the south, with the result that the land in 
dispute, which was situated before 1894 on the north of the river, 
was thrown up on the south adjacent to villages Gaura and Bhelpur. 
It is clearly stated in the plaint that the river changed its course 
slowly and gradually. The plaint does not show how long this 
process of gradual accession on one side and loss on the other 
continued; but from other evidence m the case, which will be here- 
after mentioned, it appears that it must have continued till, at least, 
1906. The plaint goes on to assert that the land in dispute was not 
culturable, being covered with sand and certain plants of spontaneous 
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growth for a considerable length of time, and the ants parts of whose 
holdings were submerged and were thrown up on the south, surrendered 
those parts and discontinued paying rent to the plaintiff. According, to 
the plaintiff, the defendants took possession of the lands in dispute in 1921, 


. when a suit relating to the entire estate of the plaintiff was pending, and 


the plaintiff could not, owing to his preoccupations, institute a suit for 
possession earlier than he did. The suit was instituted on July 2, 1928. On > 
. these allegations the plaintiff claimed possession of the entire land which 
is indicated in a map prepared by the commissioner, which also shows the 
present bed of the river and its course in 1894. 

Separate written statements were filed by defemdant No. 1 and other 
defendants; but their defences are more or less identical. It was pleaded that 
the river Gomti had from ancient times been the boundary between the vill- 
age Birampur on one side and villages Gaura and Bhelpur on the other, and 
that according to an immemorial custom the southern half of the bed of the 
river appertained to the defendants’ villages and the northern half to the 
plaintiff's. According to the aforesaid custom, all land lying to the south of 
the deep stream belongs to villages Gaura and Bhelpur and that' on the 


. north of it to the plaintiff s village Birampur. Whenever any land is added 


_ by the river changing its course—whether the change is gradual or sudden— 


the deep stream continues to be the boundary between the plaintiff’s 


-village and the defendants’ villages. The defendants also pleaded that 


the land in dispute had gradually accreted to their villages between the 
years 1885 and 1910 and that the plaintiff had never been in possession 
of any part of that land after 1910, since when the defendants had been 
cultivating the same. On these allec iwoni -the defendants put forward 
two distinct pleas: (1) They claimed the land in dispute to be theirs, as 
it had been acquired by them by gradual accretion within the meaning of 
Regulation 11 of 1825; and (2) apar: from the aforesaid regulation, the 
defendants allege to have become entitled to the land by virtue of the 
custom above referred to, under which all land to the south of the Gomti 
and adjacent to villages Gaura and Bhelpur belonged to the proprietor of 
these villages. The defendants also pleaded limitation and adverse posses- 
sion. A plea of misjoinder was also put forward, but it was overruled 
by the lower court and has not been reiterated -in this Court. 

Three main questions emerge from these pleadings:—(1) Whether 
the land in suit was so added to the defendants’ villages by gradual accretion 
as to become their property under Regulation 11 of 1825? ` 

(2) Whether the custom, under which all land lying to the south of 
the river Gomti and adjacent to villages Gaura and Bhelpur belongs to 
the proprietor of those villages, has been established? and 

(3) Whether the plaintiff’s claim is barred by limitation and 
adverse possession of the defendants? 

The learned Subordinate Judge found on evidence that the and in 
dispute accreted to villages Gaura and Bhelpur slowly and gradually, but 
that in so far as it can be identified as land once lying to the north of the 
Gomti and being an integral part of village Birampur, the defendants 
are not entitled to it under Regulation 11 of 1825. On the question of 


r 
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custom the learned Subordinate Judge found in fayour of the defendants, 
basing his decision on oral and documentary evidence. On the question 
of limitation the learned judge held that land lying north-east of a dotted 
Jin8 appearing in the plan prepared by the commissioner should be consi- 
dered to have been in the plaintiff’s possession within limitation and as to 
that land the defendants cannot be considered to have acquired any title by 
adverse possession. As regards that part of the land in dispute which is 
shown in the commissioner’s map on the south-west of the dotted line, 
the finding of the learned Subordinate Judge is that the land has 


been capable of actual possession for a considerable. length of time— - 


at least twenty years before the institution of the suit—and that the defen- 
dants have been in actual possession thereof openly and adversely. Accord- 
ingly the plaintiff's claim with regard.to such land has been held to be 
barred by limitation and adverse possession of the defendants. 

In appeal the above three questions have been argued and the find- 
ings of the learned Subordinate Judge have been traversed. 


The finding of the learned Subordinate Judge chat the land in dispute ~ 
was thrown up on the south of the Gomti gradually and in course of anum- (> - .” 


ber of years cannot be seriously challenged. In deed, it is admitted in 


v. 
AHMADI BDI 


the plaint itself that this was so. An attempt was made by the plaintiff 


in course of evidence to resile from the position deliberately taken up in 


eas TE 


the plaint, and most of the plaintiffs witnesses stated that there was an < ~ 


sudden change in the course of the river in or about 1894 and the land in 
dispute was shifted to the south of the deep stream. ‘The learned Sub- 
ordinate Judge did not believe the plaintiff's witnesses on this point. The 
learned advocate for the plaintiff did not contend before us that the 
accretion in question was anything but gradual, as stated in the plaint. 
It is enough for us to quote the finding of the learned Subordinate Judge 
on this part of the case, as it has not been seriously challenged before us. 
It is as follows:— — -.!° y i T ee 
Plaintiff says that. this action of the river was abrupt and sudden, 

while the defendants say that it was slow and gradual. Let us see which 

party is correct. Plaintiff’s allegations made in Para. 4 of the plaint are 

very material on this point. He says that the river began to erode its 
northern’ bank in the floods of 1894, then she began to assume gradually 


+ 


a northern trend and in different years she left land towards south (which - 


is in suit) with the result that she is now flowing in her present channel. 
Again in Paragraph No. 5 of the plaint (it) is alleged that the change in 
the river course was followed by a corresponding formation of portions 
of -land jn suit. Further on; bemg questioned by the court on July 31, 
1929, the date of the settlement of issues, B. Bankey Lal, plaintiff’s 
pleader, stated that after the floods of 1894, the river began to erode 
land gradually and the land of plaintiff's mahal began to appear towards 
south with the advance of the river towards north by the process of 
encroachment. In view of the above clear admissions of fact made by 
the plaintiff there does not remain any doubt that the change in the 
course of the river was slow and gradual but not sudden and abrupt. 
Plaintiff had produced a number of witnesses to swear that the change 
was sudden but I am not going to' believe them on the face of the above 
clear admissions. Some of these witnesses also say that the process was 
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a slow and gradual one. Dalsingar Lal (P. Y. No. 2) -says that the river 
taken its present course after gradual erosion. Ajodhya Prasad (P. W. 
No. 1) says that the Ist and 2nd changes in the river in years 1894 and 
1915- had been abrupt but subsequent to that she made only gradual 
changes. Under these circumstances it is not necessary to discuss defen- 
dants’ evidence when plaintifi’s own evidence establishes Bradna erosion 
and slow formation of new land. : 


But the question arises whether, apart from custom, the dadine 
' can be considered to have acquired a right to the land in dispute, which 


has been slowly and gradually added to his village by the action of the 
river. i canst oan be pecan uestion depends upon Section 4, Bengal 


Regulation I of 1825, whi 


provides that:— œ 

When land may be gained by gradual accession, whether from the recess 
of a river or of the sea, it shall be considered an increment to the tenure 
of thé person to whose land of estate it is thus annexed, whether such ° 
land or ‘estate be held immediately from Government by a zamindar or 


‘other superior land-holder, or as a subordinate tenure by any description 


of under-tenant whatever . 
The above rule shall not be considered applicable: to cases in which a river, 
by a sudden change of its course, may break through and intersect an 


` estate, without any gradual encroachment, or may by the violence of 
| stream separate a considerable piece of lind from one estate,’ and join it 


to another estate, without destroying the identity and preventing the 
recognition of the land so removed. 


- These rules are subject to Sec. 2, under which daa ae custom in 


derogation of the general rule enacted in Sec. 4is to prev S 
Sec. 4 creates an impression that in cases 0 dual accretion the p 
tor, to whose land alluvial land is added, es the owner of such nd, 


provided the accretion has been gradual. ‘There. is no -reference in that 
part of the rule to the condition that the land should be unidentifiable. 
The absence of this condition is prominently-mentioned in the latter part 
of the rule which deals with cases of sudden change by which large areas 
are separated from one estate and added to another.: THe interpretation 
_ which has been placed by their Lordships of the Privy Council on the 
.. first part of Sec. 4, however, shows - ‘that, if.the land, which has gradually 
accreted to the estate of one of the riparian proprietors, „car be identified 

i „| ,* as the land belonging to another such proprietor, thé litter shall be -deemed 
. °°. 4 $o continue to: be the owner thereof im spite of gradual gécretion. In a 
recent case; Meheraja of Dusnraon v. Secretary of -State for India in 
Council it was found as a fact that the process of alluvian, by which the 
Jand then in suit was formed adjacent to the defendant’ a land was “slow, 
gradual and imperceptible”. 


Their Lordships nevertheless held that the ad continued 6 belong 


to the former proprietor as they could be recognised by careful measure- 
ment. -Their Lordships reviewed earlier cases aap the well known 
case of- Felix Lopez v. Muddun Mobus'. E A certain. observa- 


tions occurring in those cases one of which is as fo 


Ows: — 

We are of opinion that the word ‘gained’ in Sece 4 of Regulation XI of 
1825 does not extend to cases of land washed away and afterwards re- 
‘formed upon the old site which can be clearly recognised . . In such a 
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case we thik the.‘land formed by accretion’ on the old recognised site Crm 
remains the property of the owner of the original site. The principle is 
e that where the accretion.can be clearly recognised as having been re- 
formed on that which formerly belonged to a known proprietor, it shall sar Kanuwa 
remain the property of: the original owner. Durr 
An argument to the contrary addressed to their Lordships in which it v. 
was contended that the old proprietor lost his proprietary right in conse- ___ 
quence of gradual accretion to the proprietor to whose land it accre Niema- 
was not accepted. As against this our attention has been drawn to a "T 
later case—reported in Secretary of State v. Foucsr and Co.’—in which 
their Lordships are reported to have held that 
~ The principle, that gradual accretion enures to the land which attracts 
it, is one that has been recognised fran very early times. The rule is of 
general convenience and security and is necessary for the mutual adjust- 
ment, and protection of property. The general principle of accretion | 
applies éven where the former boundzries of the land on the “waterfront 
are known or capable of ascertaimmen-. 
The case went up, in appeal from Eurma where Renin 11 a. 
1825 is not in force. At the same time it must be admitted that ‘their - 
Lordships based their decision on general principles and English - cases 
which are also partly the basis of decision in Mabaraja of Dumraon ~. 
Secretary of State for India in Council* following as it does Felix Lopez 
v. Muddun Moburs® and other similar cass. For the purposes of-the case 
before us which is governed by Regulaticn 11 of 1825 we think that the 
interpretation placed by their Lordships on Sec. 4 of that Regulation in the 
Dumraon case must be accepted. 
A possible mode of reconciling the apparently conflicting observations 
made by their Lordships of the Privy Council in the two cases above 
referred to may be found in the fact that the Rangoon case was between 
the Crown and subject. In 13 Moore’s Indian Appeals p. 467 their Lord- 
ships observed that . . 
It wouldcertainly seem that someth:ng more than mere reference to the 
acquisition of land by increment by aluvion, or by what other ternf may = -.. 
~ be usedj-wtuld be.fequired in order to enable the owner of one property’ to 
ee ee In tmith,;-whéns “... 
«words are looked at, mot merely of that clause, but. `of- the ~ TE 
whole Regulation, it is quite obvious taat what the then Legislative autho- > - 
rity was dealing with, was the gain which an individual proprietor might 
take in this way from, that which was part of the public territory, the 
` public domain not usable in the ordnary sense, that is to ‘say, the sea 
belonging .to the State; a public River belonging to the State; this was a 
' gift. to an individual whose estate fay upon the River or lay upon the Sea, 
a gift to him of that which, by accretion, became valuable and usable out 
of that which was in a state of nature neither valuable nor usable. 
Where the bed of- the river belongs to the Crown and the [arid on 
the one side of it-also belongs to the Crawn, as in the Rangopn case, any 
accretion to the land of the proprietor on the other side is at the expense 
of the State and the.consideration mentioned in the above observation may 
not hold good in such a case. 
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Cavit _ In view of ee snare we EA that thé „learned Subsgiinate 

Judge rightly held that che disputed land having, been’ identified to: have ` 

', been part of Birampur the defendant cannot?elaim it only. peau iphas_ 
ka Kamora . gradually. accreted to their villages Gaura and. Bhelpur. A a 


< The most important~point in the case is whether the defendants kavel 
e e the cust te by them. [Their Lordships:then: 
reviewed the evidence cn the. custom pleaded.. bythe: defendis cad 
eae _ proceeded. ] - 

. To sum up the evidence fat aad against _ the -cubtorn. set’ tip vate 
defendants, we find that it was recognised by the*Settlement’ authorities’ 

in 1880 and that recognition was based on the evidence of a number of’ 

` witnesses; that the custom was not recognised in 1894-by~ the- Assistant 
Collector who however ected merely on the absence of. any; &ijtry? a3 to 
custom in the wajibularz;. that there is a mass of oral “evidettce+ adduced 

by the plaintiff consisting-of the statements of witnesses who depose . to 

_ having heard the custom: from. their deceased ancestors; that as against | 
this class of evidence the cral evidence adduced by the.plaintiff is unreliable; 

» «yt , ‘and lastly the ‘conduct or the plaintiff gives rise to. the inférerice that hé` 
-, 3 always acquiesced in the loss of land recognising thé tiver as the.constant 

~*~ boundary between his vilage and those of the defendants: \ In*Rajendra | 
Narain Dhanj Deo v. Ganga Nanda -Singh® their Lordships “held that an 
immemorial custom within the meaning of Sec. 2 of Bengal Regulation XI of 

1825 was established on tke evidence of witnesses who spoke from their per- 

+ sonal knowledge of what happened during twenty years and from hearsay as 

-$ regards remote past. In the case before us we have oral evidence of that des- . 

A . cription which is very materially corroborated by documentary evidence and 
73 N “pertain circumstances to which we have referred. The--Jearned _Subordi- 
- nate Judge recorded a definité finding on the strength. of>the evidence 
mentioned. above that the custom set up by the defendants exists. Having 
carefully considered- the entire evidénce and the arguments addressed to 

E us on behalf of: the plaintiff-appellant we do not find = ground for | 
-az , interfering with the* well“considered’ finding of tlie. learned Judge of the 
- ‘3 court below. Accordingly, we affirm it-and hold that the defendants have 
. established the custom-under which the deep stream ofthe river Gomti ` 

is the boundary between the village pee and the village Gaura and ° 

Bhelpur. _ 

. The only other question that remains to bd contidezed” % one ase 

- limitation and adverse possession. “The learned Subordinate Judge, held’ 

_ that Article 144 of the Indian Limitation Act is applicable and that the 
burden lies in the first instance on the defendants~to-: establish their 

adverse possession.. The- learned advocate for the: défendant-respondents 

has challenged the correctness of this view and has referred us to two 

recent detisions of this Court. The case of Kunji y. Niaz Husain™ was 
decided-by- è Division Bench in which it has been held that where the 
plaintiff sues for recovery of possession on the allegation that he was dis- 
possessed or that his possession discontinued Sometime before the institution 

of the suit, the proper article to apply is 142. The same view has been 
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taken by i fallench in Bindbyechal bond v, Rem Gharib Chand. It is 
pointed out that’ in the present’ case there is a, definite- allegation in the 


plant that the plaintif “Was dispossessed in. 1921. Accordingly, ‘it jis. 
i the burden lies ‘on thè plaintiff to show that he was in possession . 
e the land in dispute within twelve years: before the institution of the- 


suit. -It seems to us that for the purposes of the present case it is immaterial 
whether: Ar.. MEOE 144 be applied. The learned Subordinate Judge has 
divided the land in dispute ‘inta-two portiors. That lying to the north of a 


: dotted line shown i in the commissioner’s map has been held to be unaffected 


by-the defen danis* a erse possession, as, according to the finding of the 
ien “judge, it- to be under water for sometime every year. As 
regards the rest of the land which lies on the south of the dotted line, the 
finding if that ithas been in exclusive possession of the defendants for more 
than.twëney ‘years. If these findings ‘be- accepted, the conclusion will be 
the same whether we apply Art. 142 or Art. 144. . During the period of 
submergence the plaintiff—assuming he’ had the title vested in him— 
should be deemed to be in constructive possession of the land under 
water. This state of constructive possession should, on that hypothesis, 
hold good för sometime every year, so that the plaintiff should be deemed 
to have, been<in possession every year before the institution of the suit. 


This view 'is in accord with the Secretary of State for India v. Krishna- 


moni Gupta’ and Rem Narain Misir v. Deoki Misir®, which appears to 
be on all fours with the present case on this point. As regards the other 
land, it was argued on behalf of the plaintiff that it was not fit for 


cultivation for a long time and that it has been cultivated for less than | 


' twelve years before the institution of the suit. The learned Subordi-.--” ..- 
nate’ Judge has, however, found that practically the whole of the unculti-.-.~’- 
vated portion of the Gad was overgrown with ‘babul’ and ‘madar’ trees -~ ~ 


and Sarpat (reed) and that the defendants have been apportioning stich a 


benefit as the ‘babul’ trees and other produce’ were capable of yielding. 


We are in agreement with the learned Judge in holding that the defen- 


- dants’ possession” “of this, part of the land was adequate as-regards conti- 


nuity and’extént. “We have already referred to the evidence which- 


- shows that no attempt was ever made on behalf of:the plaintiff to take 


. possession of this land and that as any strip of land emerged from water it 
Was taken possession of by some or the other of the defendants. In this 


‘view the plaintiff cannot be considered to have been in possession with- 


“in Ao E ‘and the defendants must be-considered to have had adverse 
` possession of the whole of this part of the landin dispute. 


The, result is that this appeal fails, and is dismissed with costs. 


We place on record our appreciatian of the care and thoroughness 
which characterised the judgment of Mr. Mathura Prasad, the learned 
Subordinate Judge who tried this case, which must have presented many 
difficulties in’ earlier’ eS and involved difficult questions of law and 
fact.’ 

ee > Appeal dismissed 
01934] A. L. J. 973 "L L R. 29 Cal 518. P.C) 
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PRIVY COUNCIL 
PRATAPSING MCHOLALBHAI AND ANOTHER (Plaintiffs) 


Versus 
KESHAVLAL HARILAL SETALWAD AND ANOTHER (Defendants) * 
Contract—Contract of gnarantee—Contract between creditor end principal debtor — 
basis of surety bond—Surety’s Hability—Contract Act, Secs. 128 and 133. 
. A surety guaranteed a mortgage transaction under which a mortgigee 
was to advance a sim of Rs. 1,25,000 on security of four properties. 
The mortgage transaction as ultimately carried through between . the 
mortgagor-and the mortgagee was an advance of Rs. 1,00,000 on security - 
, of three properties. Held, that the surety was not liable in respect of 
these properties which was not what he contracted to guarantees $$. 
Blest v. Brown, [,1362] 4 De G. P. & J. 367 at 376. Smith v. Wood, 
[1929] 1 Ch. 14 referred to. 


APPEAL from a decision of the High Court of Judicature at Bombay: 


M. A. Jinnah for the appellants. 
W. H- Upjobn, K. C. and J. M. Parikb for the respondents. 


The following judgment was delivered by . 


Lord ATKIN—This is an appeal from a judgment of the High Court 
at Bombay reversing the judgment of the Subordinate Judge at Ahmedabad 
who had- given judgment for the plaintiffs. The suit was brought on a 
surety bond given by the defendants guaranteeing a loan on mortgage, 
which the plaintiffs had “ent to one Desai Krishnalal Narsinhlal whose 
wife was a sister of the respondents. The defence was that the sureties 
had been released by the subsequent dealings between the creditors and the 


vv 


| principal debtor. It appears that before the mortgage in question was 


executed the principal debtor, a pleader in Ahmedabad, had given mort- 
gages over four different parts of his immovable property to’ various 
creditors to secure loans which were then outstanding. - The transaction. - 


with the- ‘creditors, who appear to be administrators of a charitable fund, 


was in the nature of a corsolidation mortgage whereby Krishnalal was to |; 
borrow Rs. 1,25,000, which was to be applied in redeeming the four pro- 
perties, the lenders to have a mortgage over the four properties. — 
The mortgage deed, wkich is in Gujrati, is dated October 17, 
1921. It is headed “Deed of mortgage with possession for Rs. 1,25,000 
in respect of the property situate in North Dascroi.” After stating, the ` 
parties it proceeds: I (the mortgagor) give this in writing as follows:— 
To wit: have taken (borrowed) Rs. 1,25,000 in words one ‘lac and = 
twenty-five thousand ia full, in cash, of the Bombay currency, on personal 
security. Interest on heie in to. decre due at ‘che cate of ‘nine per 
cent. per annum—in al Rs. 11,250 in words eleven thousand two hundred 
and fifty rupees are to accrue due (thereon) for interest every year. I am 
to pay every year the said interest including (interest for) an intercalary 
month. In security for thé moneys of this deed and the interest-thereon 
(I mortgage the following property:—) Houses and Bungalow and land 
belonging to me by right of exclusive ownership and mang! in my -posses- 
*P. C. A. 30 of 1933 
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~ sion, which are situate within the sm (limits) of the City of adta 
and Madalpar or Chhadavad and Vadzj in Taluka and Sub-district North 
Dascroi, District Ahmedabad. The -particulars thereof are as under. 


° The document then proceeds to set cut four properties: — PRATAPSING 
No. 1. Mortgaged to Jayantilal Motilal Co. for Rs. 30,000. ` Sa a 
No. 2. Mortgaged to Jayantilal Motilal Co. for Rs. 25,000. KESHAYLAL 
No. 3. Mortgaged to B. Maganbkai for Rs. 30,000. Ringe 
No. 4. Mortgaged to Sheth Jiwanlal Chunilal for Rs. 16,500. —— 
It then continues: Lord Atkin 

As to the property thus described . . . I have by this writing given 


“the same to you gn mortgage with possession for the moneys of this deed 
and the interest thereon and have made over that same into your possession. 

After providing that the income after meeting expenses for repairs, 
etc., is to be applied to keeping down the interest and as to any balance, to | 
. be credited to principal it sets out terms as to insurance and repairs: 

You have advanced the moneys of this deed to me.for the period of a 
year.: I am to pay the said moneys aad the interest immediately after the 
expiry, of the said period whenever you make a demand for the same. 

© Then, after again setting out the particulars or the existing mortgages 
over the four properties, the deed conc udes:— 

On the security of the aforesaid property Rs. 1,01,500 and the-interest . 
thereon’ are payable by me to the abcve mentioned persons. ‘Therefore in 
order to enable you to pay off the said cebt the amount of this deed (namely) 
Rs. 1,25,000 has been kept by me s Amamt (in deposit) with you. There- 
fore I am to get the said debt paid to them by you, to get-the full satis- 
faction entered on the mortgage bores relating to the said property and“ 
to obtain celeases (reconveyances) according to law in of the said 
mortgage bonds and to hand over the same to-you. ‘Likewise I am to 
deliver to you the documents delivered by me to them as well as the 
documents that may be with me. Amd as to the surplus amount that 
may remain over, you are to hand o~er the same in cash to me. In this 
way Rs. 1,25,000 are to be made up and taken in full. And as regards 
the mortgage encumbrances that ther are at present on the said property; 
on the same being discharged with tke moneys taken from you, the whole 
of the property mentioned in ths deed will be deemed to be as in first 
mortgage for your amount. I have not in any manner given this property 
to any other person except as stated above, by a writing, nor is the same 
subject to any claim or share on the part of any one nor is the same sub- 
ject to a charge for moneys due. 

The surety bond was dated on Qctcber 24, 1921, the parties being the 
mortgagees to the deed above described and the two sureties. The material 
part is as follows:— 

Desai Krishnalal Narsinhlal residing near Sevka’s Wadi in Khadia, 

‘Ahmedabad borrowed from you Rs. 1,25,000 in words Rupees one lakh 

twenty five thousand in full in cash of Bombay currency at interest 
at the rate of Rupees nine per cent. per annum. Im security of the said 
amount he has passed a deed of mortgage with possession of his property. 
That being so, should the said Desai Krishnalal Narsinhlal fail to pay the 
whole of the amount mentioned in the said deed with interest or should the 
same be not recovered from his property, then zs to whatever amount may 
be found claimable by you with mtecest under the said deed we, our guar- 


5 at 





` 244 PRY couNcHL , o [1935] 


same., Should we fail to do so, you may recover the same from the person 
and property of ourselves and our guardians, heirs and assignees in such way 
PRATAPSING as you like. e 
MOĦOLALBHAI The deed of mortgage there mentioned had, in fact, been shown to 
Kemnay the sureties before they executed the bond. T 
HANAL _ The exact legal effect of the document of October 17 immediately 
SsraLwaD after execution is perhaps not very clear. It purports to be a deed of 
Lord Atki, MOftgage with possession, but at the time some of the properties at any 
rate were in the possession of the then mortgagees. The new mortgagees 
are to open an account of Rs. 1,25,000 in favour of the debtor. Interest 
is to run on this amount from the date of the Sccount being opened. 
The debtor undertakes to operáte on the account to redeem the four 
: properties by paying thé mortgage moneys mentioned, with, of course, 
+ °“ interest and expenses. As each property is redeemed the appellants become 
E mortgagees with possession of it in respect of the whole advance of Rs. 
1,25,000 and interest. Meantime the appellants have a mortgage over 
the whole properties (ie., until redemption of each, a second mortgage) 
for the whole sum and the interest. On November 29, 1921, the debtor 
redeemed properties No. 1 and No. 2 for Rs. 60,000, which were duly debited 
_  . to his account. On March 7, 1922, he redeemed property No. 3 for Rs. 
34,000, which was also debited to his account. As to the fourth property, it 
was never redeemed, and the agreement of October 17 in respect of it was, 
never carried out. The respondents sought to put in evidence a document 
. dated May 14, 1922, which, as they alleged, varied the mortgage deed. It was 
objected to as a document requiring registration under Sec. 17 (b)- of the 
Registration Act, and therefore inadmissible under Sec. 49 of the same Act. 
The, Trial Judge rejected it on this ground. Mr. Justice Nanavati, how- 
ever, admitted it on the ground that it was not within Sec. 17 (b), and, 
. secondly, that it was in any ‘case being used for a collateral purpose. The 
document is in the following words:— 
To Messrs. Harilal Jethabhai arid Sha Chunilal Bhagubhai managing 
representatives of the firm of Sheth Anandji Kalyanji, both residing at 
Ahmedabad. ‘Written by Desai Krishnalal Narsinhlal residing at Sevka’s 
Wadi in Khadia, Ahmedabad. To wit:—On 17-10-1921 I passed in your 
favour a deed of mortgage with possession for Rs. 1,25,000 in words one 
lac and twenty-five thousand and got it registered on the same day. In 
: para. 4 of the aforesaid document there has been mentioned a piece of 
. [and admeasuring I acre and 3 Gunthas out of 4 acres and 22 Gunthas, 
bearing Old survey No. 578 and Revision Survey No. 562 in the outskirts 
of Mouze Wadaj, a village in Taluka North Daskroi; and the said land 
was purchased in the name of Thakor Shambhuprasad Chimanlal on my 
behalf and with my moneys. Having borrowed Rs. 16,500 in words 
sixteen thousand and five hundred, I have given the same to Sheth Jivanlal 
Chunilal in mortgage with possession. The said land is still in the posses- 
sion of the said Jivanlal; and now it has been settled that I should 
sell the said land to the mortgagee Sheth Jivanlal Chunilal for the 
mortgage amount and the amount of interest thereon. That being so, I 
am not to take from you and you are not to pay me such amount as would 
be covered by the said land. That is to say, I have received under the said 
deed of mortgage with possession Rs. 94,125 in words ninety-four thousand 


Cr dians, heirs and assignees jointly and severally are to pay the whole of the 
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one hundred and twenty-five which I got paid by you to different mort- Crm 
gagees and as to Rs. 5,875 in words Rupees five thousand eight hundred — 
and seventy-five being the balance which I was to take under the deed es 
of mortgage with possession of the said date, I have this day got the pyyrananec 
same paid by you in cash in Bombay currency to Mr. Kunjlal Tolaram. 'Monorarnua 
Thus I have received Rs. 1,00,000 in words Rupees one lakh under the v. 
deed of mortgage of the aforesaid dare against the properties mentioned K&SHAYLAL 
in paras. 1, 2 and 3 and excepting the land in the outskirts of Wadaj 
mentioned in para. 4 out of the properties mentioned in the whole docu- —_ 
ment of the aforesaid date. And the deed of mortgage with possession of Lord Atkiz 
the aforesaid date is to be considerer! as the deed of mortgage with posses- 
sion of properties mentioned in paras. 1, 2 and 3 for that much amount with 
interest accruing due thereon. Ahmedabad. The 14th May, 1922. My 
own handwriting. 

It is signed by Krishnalal. The document was stamped as a receipt, 

but it is more than 2 receipt and appears in terms to be a written agreement 

to vary the terms of the mortgage of October 17, 1921. The last sentence 

of the document seems to make this evident. Mr. Justice Nanavati, con- 

sidering that the document of October 17, 1921, was only an agreement to 

give a mortgage, and did not itself create any charge over land, saw no 

reason why such an agreement should not be varied by an unregistered 

agreement. In this view it would appear. that the earlier document itself 

need not have been registered. But, in their Lordships’ opinion the earlier 

document created a charge upon immovables, while the later document 

released the charge upon the property Na. 4. It came, therefore, directly 

within the terms of Sec. 17 (b), required registration and was not admissible 

in evidence. If this be so, it would nor be open to the respondents to give 

secondary evidence of the agreement contained in the document of 

May 14 by producing the entry in the plaintiffs’ journal, which was admitted 

by Mr. Justice Nanavati, or by tendering any other evidence. This would 

be in violation of Sec. 91 of the Indian Evidence Act. Nor, in their 

Lordships’ opinion, if the document be inadmissible as between the parties, 

can it be said to be used in the present suit for a collateral purpose. It is 

sought to be used for the express and direct purpose or showing that property 

No. 4 was in fact released under the varied mortgage constituted by the | 

document in question. The decisions as to collateral use of unregis- 

tered documents are, therefore, irrelevant, and are not under consideration 

in this judgment. It follows from what has been said that the Trial 

Judge was right in rejecting the evidence proffered by the defendants that 

the mortgage of October 17 had been varied by the agreement of May 14. 

But the defendants say that the matter does not rest there. Though 

they failed to prove the specific agreement to vary the original contract, 

they did succeed in showing, according zo this contention, that the original 

contract was not in fact performed. As to this the facts are not really in dis- 

pute. What happened as to the property No. 4 was that Krishnalal sold it 

to the then mortgagee for a sum which is not stated. That this was done 

with the assent of the plaintiffs is clear. Krishnalal, of course, put it out of 

his power to redeem the mortgage No. 4: no part of the advance of 

Rs. 1,25,000-could be used for the purpose of redemption: and the plaintiffs 

recognised the position and appreciated that they had no further claim on 
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Qva the property. As one of the plaintiffs said in evidence, “We had no right 
Ts; to the security of vaday land [No. 4] thereafter, as we were not to pay 
__.._ thereafter.” To redeem the first three properties the plaintiffs had 
PraraPana advanced Rs. 94,000. 
res To redeem the fourth property. would have required Rs. 16,500 with 
Kisnavcan such interest as might be due. Any balance from the Rs. 1,25,000 would 
Haast have been paid to Krishnalal. In fact, the plaintiffs appear to have 
SETALWAD advanced no more than Rs. 1,00,000, paying to Krishnalal a sum of 
Lod Atha Rs. 5,875, which, with Rs. 125 costs and the Rs. 94,000, made up the 
round sum mentioned. And for this sum only with interest is his claim 
against the sureties based. It appears, therefore, that whereas the guaran- 
teed transaction was an advance of Rs. 1,25,000 on security of four proper- 
ties, the transaction carried out was an advance of Rs. 1,00,000 on security 
of three properties. 
In their Lordships’ opinion the sureties cannot be held liable in respect 
of this performance, which was not what they contracted to guarantee. 
It appears to their Lordships that the law on the discharge of sureties 
has been somewhat obscured by the emphasis laid in the cases on an agree- 
ment between the parties to vary the térms of the original agreement. 
The principle is that the surety, like any other contracting party, cannot 
be held bound to something for which he has not contracted. If the 
original parties have expressly agreed to vary the terms of the original 
contract no further question arises. The original contract has gone, 
and unless the surety has assented to the new terms, there is nothing 
to which he can be bound, for the final obligation of the principal debtor 
will be something different from the obligation which the surety 
guaranteed. Presumably he is discharged forthwith on the contract 
being altered without his consent, for the parties have made it 
impossible for the guaranteed performance to take place. In the vast 
majority of cases a different performance of the original contract is due 
to an express variation ot the terms between the parties; and it is natural 
that the reported cases should mainly deal with this situation. But it is 
important that the underlying principle should not be obscured. A good 
illustration of the essential rule is afforded by the case of Blest v. Brown. 
In that case the surety bad guaranteed the payments by a baker to the flour 
merchant for flour to be delivered to the baker for the purpose of 
baking bread that he supplied for army requirements. ‘The flour was to 
be of specified quality. The merchant delivered flour which was not of 
the contract description, The surety commenced-a suit in Chancery to 
have it declared that the surety bond was void in equity by reason of 
misrepresentations and “by reason of the conduct of the parties.” After 
dealing with the case based upon misrepresentation, the Lord Chancellor, 
Lord Westbury, proceeded as follows:— 
It must always be recollected in what manner a surety is bound. 
You bind him to the letter of his engagement. Beyond the proper interpre- 
tation of that engagement you have no hold upon him. He receives no 
benefit and no consideration. He is bound, therefore, merely according to 
the proper meaning and effect of the written engagement that he has 
* [1862] 4 De G. F. & J. 367 at 376 
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entered into. If that written engagement is altered in a single line, no 
matter whether it be altered for his benefit, no matter whether the altera- 
tion be innocently made, he has a righ to say “The contract is no longer 
that for which I engaged to be surety; vou have put an end to the contract 
that I guaranteed, and my obligation, therefore, is at an end? Now, I 
construe this engagement to be an engagement to be answerable for flour 
supplied in conformity with the requist:ons of this contract. Then I ask 
de facto was any flour supplied to Milla- in conformity with the requisitions 
of the contract. The answer of the d=fendants themselves is an admission 
that none such was supplied. ‘The conclusion is plain, therefore, that no 
legal obligation’so far as the surety is concerned arises upon what has 
been done under shis contract so consed, as I hold it ought to be con- 
strued, and as involving the representction that I bave stated. 
A similar application of the princiole may be found in Smitb v. 
Wood, There a number of persons as co-suretiss had deposited their 
title deeds with the creditor to secure a debt of the principal debtor. The 
creditor allowed one of them to create a >-ior charge in favour of a third 
person. It was held that though the creditor had not released his charge, 
yet he had permitted a prior charge to be =-eated which interfered with the 
rights of the other co-sureties to have tke securities marshalled: and that 
performance being altered. in this way they were all discharged. It is 
unnecessary to consider whether the cas might not have been treated as one 
where a security was sacrificed, in which case the sureties might only have 
been discharged to the extent of the valte of the security lost. Its value 
for the present purpose is that without any agreement between the creditor 
and the surety to vary the contract, the fact that the creditor stood by and 
ee something to be done which made the original performance 
impossible nd the other sureties whose consent had not been obtained. 
In their Lordships’ opinion, therefore, the sureties are being sued in respect of 
an obligation which they did not contract to make good, and are entitled 
to succeed, 

It is, perbaps, desirable to add that the application of this principle 
must always depend upon a correct anal~sis of the contract in fact made. 
Guarantees frequently relate to obligatiors without special reference to any 
specific contract between the creditor ard the principal debtor. In such 
a case the doctrine referred to would have a very limited operation. 
In the present case, as in many others, zhe contract between the creditor 
and the principal debtor was the basis of the surety bond. It was shown 
to the sureties before the bond was execcted and is referred to in the body 
of the document. 

Having arrived at this conclusion, it becomes unnecessary to consider 
- the effect of Sec. 133 of the Indian Cortract Act. Whether that much- 
discussed section relates only to continuing guarantees or is intended to 
affect a guarantee of one obligation, and if so what it means, it is unneces- 
sary to determine. In any view of the s ction it cannot, in their Lordships’ 
opinion, operate to alter the primary law of the cantract of guarantee that 
the promisee must show performance before he can hold the promisor to 
his promise. It could hardly be contended that in India, if a surety 
guaranteed repayment of an advance to ve made to the principal debtor on 

* [1929] 1 Ch 14 
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Gym a specific contract that tke advance was to be applied towards the purchase 
1934 Of real estate, the creditor could, whether he and the debtor rescinded the 
— specific contract or not, recover from the surety on the advance of a sum 
PRATAPSING made to finance speculations in shares. And while by Sec. 128 the 
ca es liability of the surety is coextensive with that of the principal debtor, it 
Kamayan only extends to this liability on the contract guaranteed and not on some- 
a thing different. l 

D For the above reasons, which appear to be in substance the foundation 
Lord Atkin of the judgment of Baker, J. in the High Court, their Lordships are of 
opinion that this appeal should be dismissed, and they will humbly advise 

His Majesty accordingly. ‘The appellants must fay the -costs of this 


appeal, 
Appeal dismissed 
Hy. S. L. Polak and Co.—Solicitors for the appellants. 
T. L. Wilson and Co.—Solicitors for the respondents. 


Crvi NARAIN DAS AND ANOTHER (Plaintiffs) 
ae VETSUS 
eos KASHI PRASAD (Defendant) * 
Oct. 31 Provincial Small Canses Courts Act (IX of 1887), Schedule II, Art. 35(i#)— 
Tn Plaint alleges that defendant reaped crop of plaintiff without eny right by 
Mý deceit—W bether Small Cause Court competent to entertain snit. 

Where the plaint in a suic for compensation filed in a small cause court 
alleged that the defendant reaped the crop of the plaintiff without any 
right by deceit, beld, thar the facts alleged amounted to an offence defined 
by Sec. 378, I. P. C., and under Art. 35 (#), Schedule II, Provincial Small 
Causes Courts Act, the small cause court did not have jurisdiction to try 
the suit. ` 

Bendhu Pendey v. Gauri Dat Pandey, [1930] A. L. J. 1247 and Bhen 
Dstt v. Moti Lal, [1932] A. L. J. 506 distinguished, 


-Cvr Revision from a decree of K. N. Josten Esq., Small Cause Court 
Judge of Jhansi. 
K. N. Laghate for the applicants. 
P. M..L. Verme for tne opposite party. 
The following judgment was delivered by 
Bennsi, J. BENNET, J.—This is an application in civil revision against an order 
of a small cause court returning a plaint to the plaintiff for presentation to 
the proper court. The lower court held that the plaint should be heard 
on the regular side. The plaint set out that the defendant “without right 
and without consent by deceit unlawfully reaped the crop” of the plaintiff. 
The lower court is not correct in saying that the word “forcibly” was 
used, but that does not appear to affect the matter. The lower court 
held that these allegations would constitute an offence under Chapter 17 
of the Indian Penal Code and therefore the suit was excluded from small 
cause court jurisdiction by Article 35(#) of the Small Cause Courts Act. 
Learned counsel argued on the strength of two rulings, Bandhu Pandey v. 
*Ciy. Rev. 151 of 1934 | 


1934 
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Geuri Dat Pandey! and Bhan Datt v: Moti Laf, that the words in the 
plaint would not constitute an offence under Chapter 17, I. P. C. and 
that the small cause court had jurisdiction. The first of those cases, 
decided by a bench of which I was 2 member, related to taking the fruit 
of dak trees. ‘These trees are jungle trees and a person taking the fruit 
from these trees would not necessarily know that the trees belonged to 
some one. The second ruling relates to the cutting of a nim tree. Again 
we have a tree which is self-sown. In the present case the allegation is in 
regard to crops. Now crops are not naturally sown and any one seeing 
the crop must be well aware that same human being must have cultivated 
that crop. The allegatfon therefore thar a crop was taken without any right 
by deceit implies that the person taking the crop knew that the crop belonged 
to some one else. Learned counsel argued that in the definition of “theft” 
in Sec. 378, I. P. C. the word “dishonestly” is used and he argues that his 
client had not used the word “‘dishonestly” in the plaint. ‘Dishonestly” 
is defined in Sec. 24, I. P. C. as doing anything with the intention of 
causing wrongful gain to one person or wrongful loss to another, and 
in Sec. 23 “wrongful” again is defined as gain by unlawful means of 
property to which the person gaining is not legally entitled, and “wrong- 
ful loss” is similarly defined. The allegation of the plaint is that the crop 
belonged to the plaintiff and that the defendant by deceit reaped it. Those 
allegations involve that the defendant intended to gain unlawfully by 
taking possession of the crop and to cause loss unlawfully to the plaintiff 
by doing so. Therefore in accordance with the definitions in Secs. 23 and 
24 of the Penal Code the defendant intended to act dishonestly. It appears 
to me therefore that the decision of the lower court was correct and that the 
facts alleged did amount to an offence defined by Sec. 378, I. P. C., ie., 
theft, an offence which comes under Chapter 17. The small cause court 
therefore did not have jurisdiction to trv this suit. Learned counsel also 
objected to the order of the lower court that the casts hitherto incurred py 
the defendant should be paid by the plaintiff. He argued that the entire 


amount of the pleader’s fee should not appear in the decree. The fee 


amounted to Rs, 20-12-0. I do not think this amount was excessive. 
The application in revision is therefore dismissed with costs. 
Application dismissed 
*[1930] A. L. J. 1247 7[1932] A. L. J. 306 


RADHEY LAL (]udgment-debtor) 
VeTsus 
JANKI DEVI and oTHeERs (Decree-bolders)* 
Civil Procedure Code, Or. 21, R. 84—Purchaser bidding under misapprebension— 
Whether sale to be enforced. 

Two buildings were put up for sale in execution of a decree and the 
respondent bid a sum of Rs. 1,800 Ior one of the buildings, which was 

a shop, and deposited 25 per cent of the price. Two days later, before the 

sale had been sanctioned by she court, she made an application that she 

had bid for this building under the misapprehension that she was bidding for 


*Civ. Rev. 170 of 1933 
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the other building which was a residential house, and that the value of the 
building which had been put up to sale when she was bidding was 
much less than Rs. 1,800. The court allowed her application that 
the sale should not be enforced and directed that 25 per cent of the pur- 
chase money which she had deposited should be restored to her. Held, 
that in these circumstances it was open to the court to pass the order which 
it did pass before the sale had been sanctioned by him. 


Civ REVISION from an order of Panprr RamesH BaL Dasr, 


` Munsif, Ghaziabad. 


Allsop, J. 


N. C. Vaish for the applicant. 
B. Mukerji and Nanak Chand for the opposite Parties. 


The judgment of the Court was delivered by 


ALLSOP, J.—This is an application for the revision of an order passed 
by the learned Munsif of Ghaziabad. It appears that one Kedarnath 
obtained a decree against the applicant, Radhe Lal, and in execution of 
that decree two buildings were to be put up to sale. At a sale held on March 
7, 1933 Mst. Janki bid a sum of Rs. 1,800 for one of these buildings, which 
was a shop, and deposited 25 per cent of the price. Her’s was the final bid. 
Two days later, before the sale had been sanctioned by the court, she made 
an application that she had bid for this building under the misapprehension 
that she was bidding for the other building which was a residential house, 
and that the value of the building which had been put up to sale when she 
was bidding was much less than Rs. 1,800. The learned Munsif allowed 
her application that the sale should not be enforced and directed that the 25 
per cent of the purchase money which she had deposited should be restored > 
to her. The present applicant did not appeal against this order, but the 
decree-holder did so. ‘The applicant attempted to make what he called a 
cross-objection upon the same grounds as the grounds mentioned in the 
appeal, but that cross-objection was rejected. Ultimately the decree-holder 
withdrew his appeal which was consequently dismissed. The applicant 
now comes to this Court in revision and asks that Mst. Janki should not 
be allowed to withdraw the deposit that she had made and that if there 
is any loss due to a resale she should make it good. 

We see no reason to disbelieve the statement made by Mst. Janki that 
she bid for the property under a misapprehension and that she was not 
intending to buy the building which was put up for sale. The learned 
Munsif also believed her. In these circumstances it was open to him to 
pass the order which he did pass before the sale had been sanctioned by 
him, and we do not consider that he was guilty of any material irregularity 
in the exercise of his jurisdiction. In these circumstances we do not feel 
that there is any sufficient ground for interference in revision. We, 
therefore, reject the application, but as learned counsel for the opposite 
party did not appear when the case was called, we make no order about 
costs. . 
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GURAN DITTA (Defendant?) 


VETSHS 
T. R. DITTA (Now FRANK TRAMSCN) since DECEASED (Plaintif) * 


Hindu Lew—Pertition suit—Plaintif applies for inclusion of bis shere of a Bank 


deposit in the final decree—In an earsie- suit plaintiff bad obtained a-decree Y 


in respect of Bank deposit but this suir for partial partition was ultimately 
dismissed —W betber court empowered `o direct inclusion—Civil Procedure 
Code, Sec. 144—Inferest—To be eward.d in restitution. 

A member of a joint Hindu famiy instituted a suit against the other 
members of the joint family for recovery of his share of 2 Bank deposit 
and obtained a decree. Pending an appeal he instituted a suit for partition 
against the same parties for the rem:ining joint family property. In the 
latter suit a preliminary decree for p-rtition was passed by the trial court. 
Subsequently the appeal against the decree in the first suit was heard 
and suit dismissed on the ground tha a suit for a partial partition was 
mot maintainable. Thereupon in the proceedings for the preparation of a 
final decree in the second suit th= plaintiff applied for inclusion of his 
share in the Bank deposit which he had claimed in the first suit and 
excluded in the second suit. Held, that it was permissible for the court 
to direct inclusion in the partition >roceedings of the plaintiff’s share of 
the Bank deposit. 

The plaintiff had also by executior -ealised his share of the Bank deposit 
from one of the defendants. On am application for restitution under Sec. 
144, C. P. C., beld, that the plairt=f was liable to refund the same with 
interest thereon inasmuch as interest was a part of the normal relief given 
in restitution. 

Rodger v. Comptoir D’Escom pte d- Paris, L. R. 3 P. C. 465 referred fo. 

APPEAL from a decision of the Court of the Judicial Commissioner of 
the North-West Frontier Province. Aoi 


W. H. Upjohn, K.C. and K. V. L Narasimbam for the appellant. 
L. DeGruyther, K.C. and J. M. Pa-fké for the respondent. 


The following judgment was deiivered by 


Lorn ATxIN—These are two appecls from orders of the Court of the 
Judicial Commissioner, North-West Frertier Province, made in what may 
be hoped to be the final stages of a prccracted litigation in the course of a 
family dispute. T. R. Ditta, now deceased and represented by the respon- 
dents, was the son of one Teku Ram, bz a wife who predeceased him. His 
two brothets, Guran Ditta and Hari Chand, are the sons by another 
wife, Mst. Gujri, who survived him and was a party to the litigation. 
Teku Ram, amongst other property, was entitled to a deposit of Rs. 
1,00,000 in the Alliance Bank of Simla, in the names of his wife, Mst. 
Gujri, and himself or either or the survivor. After his death the widow 
instructed the bank to pay to the appellant, Guran Ditta, which they did 
on May 14, 1921, the amount with interest, amounting to Rs, 1,05,000. 

*P, C. A. 16 and 17 of 1933 
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In August 1921, T. R. Ditta commenced a suit against the two brothers 
and Mst. Gujri, claiming that the Rs. 1,00,000 was part of the estate of 
Teku Ram, and claiming his share, one-third, as part of the joint property. 


Gurie Drrra The widow set up an absolute gift to her, which was negatived by both 


v. 
T. R. Drrra 


Lord Atkin 


the Courts in India, and a money decree was made against the 
widow and Guran Ditta jointly and severally for payment of the sum 
with interest, this amounting to Rs. 37,368. This amount was levied 
fram Guran Ditta personally by attachment of a deposit of his with the 
Treasury, and was paid on January 10, 1925. Guran Ditta appealed to 
the Privy Council and the appeal was heard on March 1, 1928. Mean- 
time T. R. Ditta had, on November 10, 1926, inst®uted another suit for 
the partition of the rest of the joint family properties consisting -of 
immoveables and the proceeds of Rs. 20,000 War Bonds. He, of course, 
excluded the lac of rupees which had been the subject-of the first suit, 
in respect of which he had:a decree. But, subject to this, it is quite 
clear that the suit was one for final partition of the whole of the joint 
family property. On December 22, 1927, the District Judge made a 
decree in favour of the plaintiff for “possession by partition” of the 
immoveable property. On April 24, 1928, the Judicial Committee gave 
judgment on the first appeal. They affirmed the finding that there had 
been no gift of the lac of rupees to his wite, but held that it was contrary 
to practice unless in very exceptional cases to grant partial partition, and 
they set aside the money decree. They had been told that T. R. Ditta 
had commenced a suit for final partition of the whole property; and they 
thought that all further questions should be determined in the final 
partition. Unfortunately, a legal advisers of the parties in this country 
had not been informed when the case was argued on March 1, 1928, that 
the District Judge had made a decree in the partition suit on December 
22, 1927; and it is obvious that their Lordships were in fact unaware of 
this decree when they gave judgment. On the other hand, if they had 
known that it had been given, there is’ no reason to suppose that the 
decision would have been different. They would have known that the 
first decision would be of the nature of a preliminary decree, and that it 
would always be open to the parties before a final decree upon proper 
procedure to bring in further property for partition. At any rate, in 
fact, as between the parties it was finally adjudged that T. R. Ditta was 
not entitled to his decree for Rs. 37,368. Thereupon Guran Ditta 
applied in the first action for restitution of the amount which he had 
paid on the money decree now set aside, and on December 23, 1929, the 
District Judge made an order accordingly. He did not direct payment 
to Guru Ditta, but ordered that the sum of Rs. 37,368 be paid into 
Court with interest at 5 per cent. from the date when jt was paid in 
execution proceedings. ‘The dispute in the first appeal is as to the order 
for payment of interest., On appeal to the Judicial Commissioner he 
set aside so much of the order as directed payment of interest, being of 
opinion that as T. R. Ditta was really entitled to the money and was 
only being called to restore it owing to the wrong information which 
gave rise to their Lordships’ alteration of the. decree, interest should not 
be awarded. Their Lordships cannot accept this reasoning. The duty 
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of the Court when awarding restitutian under Sec. 144 of the Code is 
imperative. It shall płace the applican= in the position in which he 
would have been if the order had not Keen made: and for this purpose 
the Court is armed with powers (the “may” is empowering, not discre- 
tionary) as to mesne profits, interest acd so forth. As long ago as 1871 
the Judicial Committee in Rod ger v. Con-ptoir D’Escom pte de Paris! made 
it clear that interest was part of the normal relief given in restitution: and 
this decision seems rightly to have grounded the practice in India in such 
cases. In the present case it is now res udicata between the parties that 
T. R. Ditta was not entitled to the sum in question until he got it as his 
share under a general partition: and a decree giving it to him was in fact 
set aside. ‘There seems to be no reason for supposing that the decision of 
the Judicial Committee would have been in any way different if they had 
been informed that the Judge had madz ~is decree in the partition action. 
The decision was based upon the well-cstablished objection to a partial 
partition. Guran Ditta, therefore, having had to pay money which on 
final adjudication was held not to be due, was entitled to have restitution 
made, and restitution ordinarily involves interest. Their Lordships there- 
fore think that on appeal No. 16 the judgment or the Judicial Commis- 
sioners should be set aside and the judgment of the District Judge 
restored. . 


The second appeal is based upon the contention that the decree made 
by the District Judge on December 22, 1927, was a final decree, and 
that it cannot now be altered by exercismg any af the powers of amend- 
ment given by the Code of Civil Procedure. It is unnecessary to refer 
to the various proceedings by which eventaally it was decided that it was the 
duty of the District Judge to include the Es. 1,05,000 as part of the property 
to be partitioned. From what has been sad before, it seems clear that so far 


as the decision of the Judicial Commissicners given on July 22, 1930, was . 


based on the assumption that their Lordships in April, 1928, then knew 
of the so-called final decree, and held it to be preliminary only, the deci- 
sion was based on a misapprehension, zor their Lordships did not then 
know of the decree, and therefore canrot have construed it. Neverthe- 
less, the reasoning of the learned Judicial Commissioners in explaining the 
actual decree appears to their Lordships to be carrect. The decree was, 
in fact, preliminary, and left partition to be effected finally by the subse- 
quent order of the Court. ‘The decree as it stood could not have been 
made effective without a further order. Their Lordships find themselves 
in complete accord with the remarks oI :he learned Judicial Commissioners 
as to the importance of the Courts in tne Province strictly following the 
procedure laid down by the Code o= Civil Procedure in such matters. 
Fortunately any difficulty is remedied in the present case. Their Lord- 
ships have no doubt that justice required and civil procedure permitted the 
partition proceedings to include the Rs. 1,05,00D in question: and the 
appeal on this matter should be dismiss-d. 

They are therefore of opinion that appeal No. 16 of 1933 should be 
allowed, that the judgment of the Judicial Commissioners dated March 
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© Cra 24, 1930, should be set aside with costs, and the order of the District Judge 
1934 dated December 23, 1929, should be restored. The appeal No. 17 of 
— 1933 should be dismissed. Their Lordships will humbly advise His Majesty 
Guma» Drrta accordingly. As the appellant has had to come to this Board to recover his 
- E interest, though he has failed in the second appeal, their Lordships are of 


—— opinion that there should be no costs to either party of these appeals. 


rae ae Nebra & Co.—Solicitors for the appellant. 
T. L. Wilson & Co.—Solicitors for the respondent. 


Crm. | FATIMA BIBI (Plaintiff) . ee 
| 1934 à versus 
2 SHAFIULLAH KHAN anp orners (Defendants)* 


Och 2° Civil Procedure Code, Or. 20, R. 12—A pplication to ascertain mesne profits prior 
Banner, J. to suit—Court-fee noi payable before profits are ascertained. 
Auisop, J. Where on an application under Or. 20, R. 12 for an enquiry as to mesne 


profits due to the plaintiff before suit the court below orders the plaintiff 
to pay court-fee on the amount of mesne profits shown by him as due to 
him for the period in question; beld, that the court-fee was not due for 
payment until the amount of mesne profits had been ascertained under Or. 
20, R. 12, and the order of the court below must be set aside. 

Sheodbin Singh v. Norangi Lal, 129 In. Cas. 662 relied on. 


Civ Revision from an order of Basu Ram CHARAN VERMA, 
Munsif of Mohammadabad Gobna, District Azamgarh. 


N. U. A. Siddiqui and Ishaq Ahmad for the applicant. 
K. Masud Hasan for the opposite parties. 
‘The judgment of the Court was delivered by 
Beet, J. © BENNET, J.—This is an application in revision by a plaintiff. The 
circumstances are that the plaintiff sued for possession and for mesne 
profits before the suit, estimating the mesne profits for the purpose of 
Or. 7, Rule 2 as Rs. 50. A court-fee was paid on that amount. ‘The suit 
was decreed by this Court for possession and for the mesne profits claimed 
without specifying any amount. The applicant has made an application 
under Or. 20, Rule 12, alleging that the amount of mesne profits due is 
~ Rs. 4,899-7-0. The lower court states that the decree of this Court could 
only mean an ascertainment of the mesne profits in the suit itself under 
Or. 20, Rule 12 and not im execution. No objection was taken by the 
parties to that view, but the lower court proceeded to hold that the plaintiff 
must pay court-fee on Rs. 4,899-7-0 before the inquiry to ascertain the 
mesne profits prior to the suit could be held. No authority is shown for 
the proposition as to why court-fee should be paid before the mesne profits 
-{ 7 o are ascertained and the plaintiff contends that it should not be paid before 
“24:4 his mesne profits have been ascertained. Learned counsel fof the respon- 
lie’ dent was not able to show any order of the Civil Procedure Code which 
g ._ would require that the court-fee should be paid on the mesne profits before 
-_ ~ ' ascertainment on the application under Order 20, Rule 12. A contrary 
sgt’ Le *Civ. Rev. 566 of 1933 
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has 


view has been taken in 129 Indian Cases, page 662, where a learned single 
Judge of the Patna High Court held in somewhat similar circumstances 
that the court-feè was not due for payment until the amount of mesne 
profits had been ascertained under Order 20, Rule 12. We consider that 
this view is correct. We accordingly allow this revision with costs, set 
aside the order of the lower court of November 15, 1933 and direct that 
court-fee need not be paid until the court of first instance has ascertained 
the amount of mesne profits due to plaintiff before suit. 


- 


ABDUL WAHID KHAN AND ANOTHER (Defendants) 
versus 


SHER MOHAMMAD KHAN (Plaintif)* 


Linutation Act, Art. 83—Sale deed—Breach of agreement by vendee—Vendor 
demnified—Suit—Limitation—Vendor and Purcbaser—Money left with 
vendee for payment to a mortgagee—Not paid—Vendor damnified—Sut— 
When maintanable. 


Where the plaintiff-vendor has actually been damnified in consequence 
of a breach of agreement by the vendee to a sale deed, the suit comes under 
Art. 83, Limitation Act. Umar Singh v. Kash: Prashad, [1933] A. L. J. 
787 followed. 


A sale deed contained a covenant that the vendee would pay a portion 
of the sale price to a mortgagee of other property. The vendee did not pay 
and the mortgagee obtained an order under Or. 34, R. 6, C. P. C., and 
realised the sum due to him from the vendar. Thereupon the vendor 
brought a suit to recover the sum paid by him, and the vendee pleaded that 
he had not paid because the vendor did not carry out his part of the sale 
deed where it was provided that actual possession of certain plots should 
be given to the vendee. Held, that the existence of other remedies by way 
of 2 suit for ejectment or a suit for damages did not preclude the defendant- 
vendee from pleading the breach of contract by the plaintiff-vendor as a 
defence; and in the absence of proot that the damage which the defendant- 
vendee had sustained was smaller sum than the amount which the plaintiff- 
vendor had to pay, the suit should be dismissed. 


Crvi REVISION from an order of Basu SHn1 GoPAL SINGH, Small 
Cause Court Judge of Muzaffarnagar. 

Panna Lal for the applicants. 

A. P. Pandey for the opposite party. 

The following judgment was delivered by 

BENNET, J.—This is a civil revision by defendants against a decree of 
small cause court. ‘The plaintiff executed a sale deed of certain zamindari 


property in favour of the defendants on August 3, 1926. That sale. deed 
contained a covenant that the defendants would pay Rs. 250 of the sale 


|a 


1934 





Nov. 28 





Bennet, J. 


Benati, J. 


price to a mortgagee of other property. The defendants did not pay and .- ~ 


the mortgagee among other remedies obtained an order under Order. 34, 
Rule 6 and realised Rs. 192-13-6 from the plaintiff on June 1, 1933. The 


suit was brought on September 20, 1933. The defendants pleaded that oa 
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Cva they had not paid because the plaintiff did not carry out his part.of the 

. 1934 Sale deed where it was provided that actual possession of certain plots should 

"be given to the defendants. The court bélow finds that there was mutation 

am for the defendants in the khewat but that the name of the plaintiff 

= remained in the khatauni for 1337 F. and that, the plaintiff continued in 

Smax Momm, actual cultivation. The lower court considered that the defendants had 

Kuan 2 remedy against the plaintiff by a suit for ejectment or a suit for damages. 

Beuzet, J, For this reason the lower court held that the failure to give possession was 

no defence. ‘The defence also raised a point of limitation which was held 

against the defendants by the lower court. In revision the question of 

limitation was urged and learned counsel argued that Article 116 of the 

Limitation Act would apply and as the sale deed was a registered document 

the period of limitation would be six years from the date of the sale deed 

as the covenant required that payment should be made by defendants. 

On that view the suit would be time-barred, as it was more than six years 

after sale deed. The ruling on which the defendants rely in Reghnbar Rai 

y. Chuna! deals with a case where the plaintiffs had not actually paid any 

sum which the defendants should have paid and therefore the plaintiffs 

could not claim to come under Article 83 because they had not yet been 

damnified. The ruling, therefore, is, in my opinion, no authority for the 

question whether Art. 83 does or does not apply in a case like the present 

where the plaintiff has been actually damnified. In Kedarnath v. Har 

Govind?, Sarju Misra v. Ghulam Husain? and Umkar Singh v. Kashi Prasad* 

it has been held that in a case like the present where the plaintiff has actually 

been damnified in consequence of a breach of agreement by the vendee 

to a sale deed, the suit will come under Art. 83 of the Limitation Act. 
Following those rulings I hald that the present suit was in time. 


I now turn to the question of whether the failure of the plaintiff to 
give possession can be pleaded as a defence to the present claim. It is 
true that the defendants may have had other remedies by way of a suit 
for ejectment or a suit for damages, but the existence of other remedies 
does not in my opinion, preclude the defendants from pleading the breach 
of contract by the plaintiff as a defence. The suit of the plaintiff is 
founded on the breach of a condition in the sale deed. The defendants 
have shown to the satisfaction of the lower court that the plaintiff him- 
self also broke the conditions of that sale deed. Under these circum- 
stances it appears to me that the defendants are entitled to put forward this 
ground as an adequate defence. The lower court has found that the 
plaintiff continued in actual cultivation, that even seven years after the 
sale deed the plaintiff still remained in possession of the plots which he 
was bound to hand over to the defendants in accordance with the terms 
of the sale deed. Learned counsel for the plaintiff-respondent- has made 
some suggestion that because the sale deed refers in general terms to sir 

etc. therefore some plots may be sir, bur no such point was shown by 
_ the plaintiff to the lower court either by way of pleading or evidence. _ 
It appears to me that the failure of the plaintiff to give the plots in question 
11 L R 34 AIL 429 124 A L J. 550 l 
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to the defendants is a sufficient answer to the claim of the plinti. Gm 
The amount which the plaintiff has paid is not much, being only 1934 
Rs.’ 192-13-6. The onus lay on the- plaintiff to show that the — 
damage which the defendants sustainel from failure to deliver posses- AMUL WAuw 
sion was a smaller sum than that amocnt and the plaintiff did not show nl 
that this was so. Under the circumstarces I consider that the suit of the Sr Mom. 
plaintiff should be dismissed and I dismiss it with costs throughout. EHAN 
Suit dismissed Besset, J. 


SLA RAM AND OTHERS CAMAT 
VetsHe 1934 
“-EMPEROR* —. 


Criminal Procedure Code, Secs. 342 (1) ard 263(g)—Summary trial under Sec. Ott. 26 
379, I. P. C—Whether Sec. 342(1) aEplicable—Failure to comply with Secs. gor ansave 
342(1) and 263(g), Cr. P. C—When cured under Sec. 537, Cr. P. C. - eae. 

Where in a summary trial under $- c. 379, L P. C., the note made by the Ganaa Natu, 
magistrate under the heading “the pza of the accused and his examination J. 
(if any)”, which is required by Sec- 263 (g), Cr. P. C., was “the accused 
plead not guilty”, and there were nc further particulars of any statement 
that the accused might have made, Ald, that the omission of the magistrate 
to question the accused generally on heras al cer the prosecution evidence 
had been closed as required by Sec. =42(1), Cr. P. C., which is applicable 
to a summary trial; and the omissDn to record the particulars of the 
examination of the accused as required by Sec. 263 (g), Cr. P. C, were 
irregularities which can be cured under Sec. 537, Cr. P. C., unless non- 
compliance with the provisions af Sec. 342 (1) or Sec. 263 (g) has in 
fact occasioned 2 failure of jusūce 

Sec. 342, Criminal Procedure Coce, is applicable to summons cases as 
well as to warrant cases. Khecho Mal v. Emperor, A. I. R. [1926] AH. 

358 followed. 


CRIMINAL REFERENCE made by Maury MUHAMMAD ZIAUL 
Hasan, Sessions Judge of Bulandshahr 

S. N. Seth for the applicants. 

B. S. Darbari and Prabhat Kumer for the opposite party. 

M. Waliullah (Assistant Government Advocate) for the Crown. 


The Court delivered the following judgment:— 


This is a reference by the Sessions Judge of Bulandshahr against an  Salatmen, . 
order of a Magistrate convicting the accused under Sec. 379, I. P. C. and © J N 
sentencing them to a fine of Rs. 50 each. So far as this case is concerned i a 
the note made by the Magistrate under the heading “plea of accused and 
his examination, if any”, was “Accused all plead not guilty”. There were 
na further particulars of any statement zhat the accused might have made. 
The learned Sessions Judge has therefore inferred that the accused were not 
at all questioned generally as is required by Sec. 342, Cr. P. C. The 
learned ` Sessions Judge came to the corclusion that non-compliance with 
Sec. .342, Cr. P; C. which was applicable to the summary ttial, was a fatal l 
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Thee has ae some differetice of opinion as to whether the latter pro- 


7 “vision of Sev.342 (1) applied to summons cases just ag it applied to war- 
~ rant cases:: With the exception of: the Madras and Rangoon High Covfrts 


it appears that ‘all the other High Courts, namely, of Calcutta, Bombay, 
Lahore and Patna as well as Allahabad ‘have been of the opinion that Sec. 
342 applies to summons cases just as well as to warrant cases. The con- 
tention that the words “Before he is called on for his defence” occurring 


Cee aik, j.in Sec, 342 do not occur in Secs. 242, 243, 244 and 245 of Chapter XX 


does not appear to have much force because the exact words have not been 
repeated even in Sec. 289 though the words used therein are somewhat 
similar. No doubt there is provision in Chapter XX for questioning and 
examining the accused but that does not imply that Sec. 342 is wholly 
inapplicable. ‘The last-mentioned section occurs in Chapter XXIV which 
has the heading “general provisions as ta enquiries and trials”. ‘There is 
therefore no reason to presume that the provisions in this chapter are © 
inapplicable to summons cases. Sec. 364 provides that when an accused 
is examined the whole of his examination including every question put to 
him and every answer given by him shall be recorded in full. But Sub- 
sction 4 of that section lays down that nothing in this section shall be 
deemed to apply to the examinaticn of an accused person under Sec. 263. 
which applies to a summary trial. It is therefore obvious that 
even in the case of a summary trial, and much more so in a summons case, 
the examination of an accused is necessary although the recording of the 
whole of such examination is dispensed with in the case of summary trials. 

It may well be that there is much to be said in support of either view 
but the preponderance of opinion has been in favour of the view that 
Sec. 342 applies both to summons and warrant cases. In the case of 
Kacho Mal v. Emperor’ Daniels, J. held that Sec. 342 has always been held 
to be applicable to summons cases as well as to warrant cases, and the 
learned Judge applied the provisions of that section to the summons case 
out of which the reference before him had arisen. ‘There are several other 
cases in which the same opinion has been expressed but they ‘may be 
distinguished on the ground that they refer to warrant cases. See Bechu 
Chaube v. K.-E*, Murat Singh v. Em peror*®, Emperor v. Jbabber Mal’. 

As it is only fair to an accused person that he should be questioned 
generally on the case for the purpose of enabling him to explain any cir- 
cumstances appearing in the prosecution evidence against him, it is reason- 
able to hold that Sec. 342 applies to all cases. 

~ Section 244 merely requires that the Magistrate should hear an accused 
and take all such evidence as he produces in his defence; and so hearing the 
accused may not be exactly questioning him generally on the case in order to 
enable him to explain any circumstances appearing against him. In this 
view of the matter we are of opinion that the view expressed in this Coprt 
should not be departed from when it is supported by the opinions expressed 
in so many other High Courts. We accordingly hold that the provisions 
of Sec. 342 apply to summons cases as well. 
= The position as regards summary trials is, in our -opinion, simpler. 
1 [1926] A. L R. ALL 358 *[1923] A L R. ALL 81 
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Sec. 342 ie not itself require that the answers: given ' by thé d to aes 


questions put to him should be reduced to writing. But. for warrant ‘and ad 
summons cases Sec. 364 requires that the-whole of the examination of an ~. 


accused person should be so recorded, in the form of questions and answers. 


As already pointed out this recdrding of the statement is expressly dispensed — 


with in the case of summary trials. It would, therefore, follow that the 
mere fact that the statement of the accused has not been recorded by the 
Magistrate in a summary trial would not show either that the accused 
was never questioned at all or that the omission to record his statement 
is fatal. 

The procedure prescribed for summons cases applies under Sec. 262 
to summary trials as well. 

Section 263 which applies to summary trials requires that the Magis- 

trate shall enter certain particulars including the plea of the accused and 
his examination (if any). It therefore follows that it is the duty of 
the magistrate to record not only the plea of the accused but also his 
examination, if any. ‘The words “If any” do not imply that it is optional 
to the Magistrate to examine the accused or not, but merely ai that 
where the accused has made a statement, particulars of his examination 
should be noted. But that is not the same thing as recording his examina- 
tion in full. 

In this particular case, we cannot in the first place be absolutely cer- 
tain that the accused were never questioned at all, particularly as we find 
that in the connected case which was decided on the same date an abstract 
of their statements was actually recorded, but the fact remains that parti- 
culars of the examination, if any had taken place, were not recorded by 
the Magistrate but only the plea of not guilty was noted. But such a 
defect is at the most'a mere irregularity which can be cured under Sec, 
537, Cr. P. C. unless the defect has in fact occasioned a failure of justice. 

It has been held in the cases decided by this Court quoted above, that 
the defect of non-compliance with the provisions of Sec. 342 is a mere 
irregularity which is not fatal to the trial unless the accused has been 
prejudiced. 

In the case before us the question was whether the accused had cut 
down certain trees belonging to the complainant who was the zamindar. 
After the complainant’s evidence had been closed the accused, after 
pleading that they were not guilty, produced evidence to show that the 
trees had not been cut down by the accused but were actually cut down 
by the zamindar himself. This evidence has not been believed. Thére 


was no suggestion in the cross-examination of the witnesses for the prose- 


Salatman, 


C. J. 
Genge Nat, J. 


cution nor in the’ defence evidence that the trees belonged to the accused _ 


themselves or even to any other party. The learned Magistrate expressly 


noted in his judgment that it was not contested on behalf of the accused 
that the trees belonged to the zamindar. We are therefore unable to agree 
with the learned Sessions Judge that there was a possibility of the accused 
denying the ownership of the trees if they had been specifically questioned 
about the matter. We must, therefore, hold that the accused have in no 
way been prejudiced by either the omission to question them generally on 
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-Gm the case after prosecution evidence had been closed. or by the omission 
1934 to record the particulars cf their examination. f 

= 4 The learned Sessions Judge is clearly wrong in thinking that a 

aa A sentence of fine only was illegal. We, however, agree with him that the 

Furmon sentence of fine of Rs. 50 on each of the four accused for the offence of 

cutting down two babul trees worth Rs. 10 is rather severe. We accor- 

cy, ingly accept this reference in part and upholding the convictions of all the 

* Genga Nath, J. accused reduce the fines imposed upon them to Rs. 15 each; in default of 

payment of the fines they will undergo two weeks’ rigorous imprisonment 

each. Out of the total amount so realised Rs. 10 will be paid to the com- 

plainant as compensation. E 


_ 


alles HARDEO RAM (Defendant) 

1934 Po Versus 
=, FIRM GIRDHAE LAL KANHAIYA LAL (Plaintiff) * 
Partnership Act, Secs. 69 and 5—Jomt Hindu family—Firm owned by—Registre- 


Brewer, J. tion of firm not necessa~y. 
Under Sec. $ of the Partnership Act of 1932, where the members of a 


Hindu undivided famly carry on T family business as such, they are not 
„partners in such business. Accordingly the provisions of Sec. 69 of the Act 
‘as to the effect of nor-registration of a firm do not apply to such business. 
Crvi Revision from an order of Basu Ram CHARAN VERMA, Munsit 
of Mohammadabad Gohnas, Small Cause Court. 


A. P. Pandey for the applicant. 
- "The. opposite party was not represented. 
The following judgment was delivered by 

Bexssi, J. | BENNET, J.—This is a civil revision by a defendant against a small 
cause court decree. The suit was on account books for a debt. The claim 
was for Rs. 100 principal and Rs. 36 interest up to the date of suit at 2 p. © 
per mensem. The first pcint taken is that Sec. 69 of the Indian Partner- 
ship Act applied to the plaintiff firm and the suit was not maintainable. 
This section makes it necessary for a firm to be registered before it can sue. 
Sec. 5 of the Act states that the relation of partnership arises from a con- 
tract and not from status and in particular the members of a Hindu undivid- 
` ed family carrying on a family business as such are not partners in such busi- 
ness. The plaintiffs are father and son forming a joint Hindu family and 
therefore they do not come under Sec. 69 of: the Indian Partnership Act. 
Learned counsel desired to take a further point not in his memorandum of 
: _: revision to the effect that Order 30, Rule 1(2) the plaint on behalf of the 
-. > firm could not be verified sy one member only. This particular plaint has 
been signed and verified by the father alone. But as the father and son form 
a joint Hindu family a Hindu father as manager can act on behalf of the 
family by signing and verifying a plaint. The next point which was 
taken was in regard to whether the decree was in accordance with the 

judgment. ‘The judgment states: i l 
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Decreed with proportionate costs for Rs. 100 usual pendente lite and Cru 
future interest. : FEJA 
o In regard to interest the third issue was: “Was any interest stipulated?” as 
and the finding was “plaintiff has given up interest.” ‘Therefore the Haroso Rax 
claim was reduced from Rs, 136 to Rs 100. Proportionate costs should ot Ia 
have been awarded, but the costs entered in the decree are Rs. 21. That Perea 
is shown to be the total costs incurred in the suit for the plaint, the Besset, J. 
vakalatnama, the fee for vakil and notice Accordingly I allow the revision 
on this part and direct that instead of Es. 21 the decree shall be corrected 
to grant only 100136 share of this Rs, 21. Some further argument was 
made in regard to pendente lite interest, but that point was not taken in the 
grounds of revision. 
The revision therefore is allowed in part with costs proportionate to 
success and failure to the parties. 





MANGAL SEN AND ANOTHER (Plaintiffs) l © Cmi 
versus 1934 
MATHURA PRASAD and DTHERS (Defendants) * Se 
Civil Procedure Code, Or. 21, Rules 92 and 93—Anction-sale—No warranty of Nov. 5 
titl—Judgment-debtor found to beve no saleable interesb—Remedy of 
anction-purchaser. ee C T. 
Since there is no warranty of title in a court sale, a suit by the auction- Ganaa NATI, 
purchaser for refund of purchase money on the ground that the judgment- J. 
debtor had no saleable interest is nct maintainable, and the only remedy 
open to the auction-purchaser is to apply as provided in Or. 21, Civil 
Procedure Code. 
Where however a decree, in execution of which the sale takes place, is 
itself found to be invalid, or where £ is found that the sale officer had no 
authority to sell the property, the remedy of a separate suit is not barred. 
Obiter:—-Where a sale takes place in execuzion af a decree and it is 
found that some facts have been concealed or there is fraud or misrepresenta- 
tion, other than fraud or irregularity in publishing or conducting the sale, 
there may perhaps be some remedy ky way of damages against the person 
responsible for the fraud or misrepr=sentation. 
Duties of a court executing a deccee pointed out. 
Case law reviewed. 
SECOND APPEAL from a decree of B. D. Kanxon Esq., Additional 
Subordinate Judge of Moradabad. 
Chendra Bhan Agarwala for the =ppellants. 
N. P. Asthana and Shabd Saran for the respondents. 
The judgment of the Court was delivered by 
” SULAIMAN, C. J.—This is a plaintiffs’ appeal arising out of a suit for Sslatmex, 
refund of the amount deposited by the plaintiffs in court as auction- 
purchasers of certain properties against the contesting defendants who had 
attached and taken the surplus of the decretal amount which remained to 
the credit of the judgment-debtors. 
It appears that a suit had been filec by Digambar and others against 
l *S. A. 1198 cf 1933 
34 l 
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the judgment-debtor and the decree-holder on July 3, 1924 for declaration 
that the property did not belong to the judgment-debtor and was not 
liable to be sold, and for recovery of possession. While that suit ‘was 
pending, the decree-holder put up the property for sale, and it was sold 
on September 4, 1924 and purchased by the present plaintiffs. Before 
the period of thirty days expired and the sale could be confirmed, the 
auction-purchasers applied to the court praying that the payment of 
sale proceeds may be held over till the decision of the civil suit. They 
however made no application under Order 21, Rule 91 for the setting 
aside of the sale on the ground that the judgment-debtors had no saleable 
interest in the property at all. Their application Was allowed by the trial 
court but on the decree of the trial court being reversed in appeal the 
money was taken away by the decree-holder, judgment-debtor and con- 
testing defendant. The auction-purchasers were made parties to the civil 
suit and the suit was first decreed by the trial court, then it was dismissed 


‘by the lower appellate court, and was ultimately decreed by the High 


~ Court. 


The auction-purchasers first made an attempt to recover the amount 
taken by the decree-holders and applied under Secs. 144, 47 and 151, 
C. P. C. for refund of the amount on the ground that the judgment-debtors 
had no saleable interest. The matter came up to the High Court and their 
application was ultimately dismissed. ‘The judgment is reported as Sahu 
Deputy Shankar vw. Mangal Sen’. We shall refer to it again later. 

Having failed against the decree-holders, the auction-purchasers 
have now brought the present suit against the attaching creditor of the 
original judgment-debtors. The courts below have dismissed the suit on 
the ground that it is not maintainable. 


As regards the broader question whether the auction-purchaser can 
maintain a separate suit for refund of the purchase-money on the ground 
that the judgment-debtor had no saleable interest at all, there is a slight 
conflict of opinion in the various High Courts. But in this Court the 
rule is now firmly established that a suit is barred altogether. 


In Nannu Lal v. Bhagwan Das’, it was clearly laid down that under 
the present Code of Civil Procedure an auction-purchaser, who has been 
deprived by means of a suit against the judgment-debtor of the property 
purchased by him, cannot obtain a refund of the purchase-money with- 
out getting the auction-sale set aside. The Bench quoted the observation 
of their Lordships of the Privy Council in Dorab Aly Khan v. Abdool 
Azeez®, that 

Now it is, of course, perfectly clear that when the property has been 
sold under a regular execution and the purchaser is afterwards evicted under 
a title paramount to that of the judgment-debtor, he has no remedy against 
either the sheriff or the judgment-creditor. 

We may quote the next sentence of their Lordships as well: 

This, however, is because the sheriff is authorised by the writ to seize the 
property of the execution-debtor which lies with his territorial jurisdiction 
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and to pass the debtor’s title to it without warrentying that title to be good. 

The learned Judge also laid emphasis on the provision in Rule 92 
thas no suit shall lie to set aside the sale. 

This case was followed by another Division Bench in Ram Sarup v. 
Dalpat Rait, where the changes introduced in the new Code of Civil 
Procedure as compared with the older Codes were discussed. It was 
pointed at page 69 that i 

in an auction-sale, however, which takes place against the will of the 
judgment-debtor, there can possibly be no warranty of title on behalf of 
the judgment-debtor. Nor does the decree-holder, through the sale- 
officer, give any guarantee; he merely puts up for sale the rights and 
interest which the judgment-debtor might possess in the property. 
Auction-purchaser, who purchases the property, therefore, takes the risk, 
and if it turns out that the judgment-debtor really has no interest in the 
property sought to be sold, it is tne misfortune of the auction-purchaser. 
Unless there be a special remedy provided for compensation, I fail to 
discover any rule of equity, which wauld entitle him to get back his money. 

Many difficulties that would arise if the contrary view were upheld 
were pointed out in that case; and it was further pointed out that if there 
were any rule of equity entitling an auction-purchaser to recover the 
amount, the same rule might very well apply to a case where a smaller 
interest is owned by the judgment-debtor. , 

The Full Bench in Bindesbri Prasad Tiwari v. Badal Singh” distin- 
guished the ruling in Ram Serup v. Dalpat Rai, and held that where the 
sale takes place under an invalid decree, there is a clear equity in favour 
of the purchaser entitling him to recover the amount. ‘The learned Judges 
pointed out that it is a well established principle that the auction-purchaser 
is not bound to look beyond the decree. If a decree is in existence, he is 
entitled to assume that it is a valid decree. 

- In the case of Sahu Deputy Shankar v. Mangal Sen®, referred to above, 
which arose out of the application made for the refund of the purchase- 
money by the auction-purchasers against the decree-holder, a Bench of 
this Court discussed the rulings of the various High Courts and pointed 
out that the view expressed by this Court in the case of Mannu Lal v. 
Bhagwen Das’, followed in Ram Sarufi v. Dalpat Rai, was followed by 
the Bombay High Court in Balvant Raghunath v. Bala? and by the Lahore 
High Court in Habib Uddin v. Hatim Mirza’, and by the Madras High 
Court in Parvathi Ammal v. Govindasami Pillai'®, and also by the Calcutta 
High Court in Rishikesh Laba v. Manik Mobella". They noted that two 
out of the three Judges in the Oudh Case of Bahadur Singh v. Ram Phal”? 
have taken a contrary view. ‘The learned Judges pointed out that the 
majority of the Oudh Bench had proceeded on the assumption that there 
was a warranty by the decree-holder that the property belonged to the 
judgment-debtor, and thought it unnecessary to discuss this proposition, 
as it has been well established in this court that 
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as regards sales under a decree of a court there is no warranty of title either 
by the decree-holder or by the court. 
The learned Judges relied on the case of Shanto Chandar Mukerjj v. 
Nain Sukh", and distinguished the Full Bench case of Bindeshri Prasad v. 
Badal Singh“, and considered the latter ruling not to be applicable because 
the decree under which the property had been sold in this case was never 
set aside. As the question was reviewed by the Bench and the opinion 
expressed on the strength of the previous authorities there seems to be 
hardly any necessity to reconsider the point again. 
But we may however point out that the Calcutta Bench in Rishikesh 
Laba’s case, after a consideration of numerous authorities, came to the 
conclusion that the only remedy open to the plaintiffs was to apply as 
provided in the Code for an order setting aside the sale and a consequential 
order for a refund of the purchase-money. They, no doubt, pointed out 
that where ‘there was a misrepresentation or fraud, there might perhaps 
be some other remedy. In the case of Habib Uddin the learned Chief 
Justice of the Lahore High Court considered the changes introduced in the 
new Code of Civil Procedure as compared with the Code of 1882 and 
came to the conclusion that the assumption made in some of the cases 
that there was 
an applied warranty of some saleable interest when the right, title and 
interest of a judgment-debtor is put up for sale, 

was not warranted by any provision of the Code and emphasised that 
that there is no warranty of title in respect of a court sale can no longer 
be disputed, and it is also clear that apart from statute, there is no principle 
of law which would allow an auction-purchaser to maintain a suit for the 
recovery of the purchase-money eyen when it is found that the judgment- 
debtor had no saleable interest at all in the property sold. The statute 
however allows the purchaser to recover his purchase-money provided 
that he can show that the judgment-debtor had no saleable interest and 
the court sets aside the sale on that ground. The right of the purchaser 
being the creation of the statute, the remedy to enforce that right must be 
confined to that prescribed by the statute. 

The Bench agreed with the view previously expressed by this Court 
as well as the Calcutta and Lahore High Courts and distinguished the 
Bombay case. 

On the other hand, a majority of the judges in Oudh Full Bench 
case already quoted expressed a different opinion and dissented from the 
Allahabad view. It is rather curious that although the Allahabad view was 
based to a large extent on the principles of Order 21, Rule 92(3) there 
seems to be no reference whatsoever to this sub-rule in the judgment of 
either of the two learned Judges. The majority apparently did not consider 
the point of view that this sub-rule bars a subsequent suit, because perhaps 
it was not pressed at the bar. The third learned Judge who agreed with 
the Allahabad view, referred to this rule briefly, but not quite in the way 
in which it had been emphasised here. 

This case seems to have been followed by a Full Bench of the Lahore 
High Court in Meber Chand v. Milkhi Ram” overruling their own 
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previous case. In referrihg to the Full Bench of our Court, Bindeshri 
Prasad Tiwari v. Badal Singh'®, the learned Judge, who delivered the 
judgment in the case, remarked that he’ was unable to see any material 
difference between the case of a purchaser in a money decree who is deprived 
of the property for want of judgment-debtor’s title in it and the case of 
a purchaser in a mortgage decree, who is deprived of the property because 
the mortgagor had no right to mortgage it; and the grounds of objection 
to sale in both cases appeared to the learned Judge to be analogous. He, 
therefore, thought that the distinction between the two cases pointed out 
by the learned Judges who decided the Full Bench case of this Court 
appeared to him to be*without any material difference so far, as the right 
of purchaser to refund is concerned. With great respect we would point 
out that the ratio decidendi of the Full Bench case has been entirely over- 
looked. The Full Bench proceeded on the ground that the decree itself 
had been set aside and was invalid, and not that the sale had passed no 
title although the decree was valid. The distinction in our opinion is 
quite obvious. Where the decree is not set aside there is no equity in 
favour of an auction-purchaser if no warranty of title has been given. 
But where the. decree itself is set aside then there is no equity in the 
decree-holder retaining the amount which he has received by the auction. 
The learned Judge of the Lahore Full Bench also emphasised that in some 
Calcutta cases there was a reservation made that where an auction-purchaser 
at a Court sale had suffered loss through the fraud of the execution creditor 
or the breach of any duty which the execution creditor owes to the 
auction-purchaser, he is entitled to receive compensation for the loss which 
thereby he has sustained. But we may point out that a suit for comperisa- 
tion on account of fraud or misrepresentatiom or breach of warranty is 
one thing and a suit for a refund of the consideration on the ground that 
no sale has taken place is quite another. ‘The Full Bench of the Lahore 
High Court conceded that there was “considerable difference of opinion 
on the‘point involved,” and considered that 

although the court does not guarantee any title . there is an implied 

warranty of some title by the decree-holder the existence and extent 

of which, however; has not been determined or guaranteed by the court. 


It is on the supposition that there is no guarantee of title and yet 
there is some implied warranty of title that the decision proceeded. 


It seems to us that if there is no warranty of title given to the auction- 
purchaser then there can be no equity in favour of ne auction-purchaser 
to claim a refund of his purchase money when it is found that no title 
exists. And even if it be assumed that there was a guarantee that the 
judgment-debtor had some, even though a millionth part, of the interest 


cate 


sold, the suit for damages for breach of warranty could not justify a - 


decree for the return of the entire amount; but damages would have to 

be assessed at a value commensurate with the small extent of the share 

which was guaranteed and which did not exist. On principles of equity 

it is difficult to support the proposition that a suit for refund lies when the 

interest of the judgment-debtor in the share sold is zero, but no suit lies 
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wo the extent of that share is some fraction, even though negligibly 
sm P 
The real question is not of equity and justice when admittedly there 
is no warranty of title. The question is whether in view of the provisions 
of the new Code of Civil Procedure a civil suit for refund of this amount 
is at all allowed. 

Now Order 21 provides several grounds on which a sale of immov- 
able property which has taken place can be set aside. It may be set aside 
under Rule 89 when the whole amount is deposited in cash within the 
time allowed. It may be set aside under Rule 90 on the ground of material 
irregularity or fraud in publishing or conducting ¢t; and it may be set 
aside under Rule 91 on the ground that the judgment-debtor had no 
saleable interest in the property sold. Then Rule 92 provides that where 
no application is made under Rules 89, 90 or 91, or where such application 
is made and disallowed, the court shall confirm the sale. Sub-rule (3) 
further provides that no suit to set aside an order made under this rule 
shall be brought by any person against whom such order is made. The 
effect of this sub-rule which has not been fully appreciated in some of 
the cases, is that a civil suit to set aside an order made under this rule is 
prohibited. Now an order under Rule 92 may be made either where the 
auction-purchaser does not apply to have the sale set aside on the ground 
that the judgment-debtor had no saleable interest or where he so applies 
but fails to prove that the judgment-debor had no such saleable interest. 
In either case the confirmation of the sale prevents him from maintaining a 
suit to set aside an order under this rule. Once the sale is confirmed it 
must be presumed that there is no defect in the sale either under Rule 89, 
Rule 90 or Rule 91, and it follows logically that it must be presumed 
conclusively that there is no defect of want of saleability of the interest 
of the judgment-debtor. 

The cases which have been inclined to take the contrary view proceed 
on the ground of great hardship on the auction-purchaser. But where 
there is no warranty of title there can be no question of hardship at all. 
The auction-purchaser purchases property with open eyes, knowing full 
well that there is no guarantee of title. He cannot therefore complain if it 
turns out that the title which he thought he was purchasing did not in 
fact exist. Nor do we see any equity or justice in his favour as against 
the decree-holder. It might well be that if this auction-purchaser had 
not made the higher bid somebody else would have taken the property 
with the risk that it entailed. Where, of course, some facts have been 
concealed or there is fraud or misrepresentation, other than fraud or 
irregularity in publishing or conducting the sale, there may perhaps be 
some remedy by way of damages against the person responsible for the 
fraud or misrepresentation. But that is an entirely different question 
which cannot be confused with the question of the non-saleability of the 
interest of the judgment-debtor. 

It seems to us that Order 21, Rule 93 provides a speedy remedy for 
a refund of the purchase money in the only case in which an application 


` for setting aside a sale on the ground of non-saleability of the interest is 


made within time and the court is empowered under that rule to direct any 
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person to whom the money has been paid to refund the amount. Such 
an order therefore can be passed against the decree-holder, against the 
judgment-debtor and any other person who might have taken away any 
part of the money deposited by the auction-purchaser. But a separate 
suit is not allowed, presumably because it was considered that an auction 
sale being an involuntary sale, there could not possibly be a warranty of 
title given by the judgment-debtor; nor could a suit lie against the decree- 
holder for failure of consideration because the decree-holder himself was 
not the transferor. It seems to us that there is some inconsistency in 
holding that the court in selling the property does not guarantee any title 
and at the same time saying that there is an implied warranty of title that 
some interest exists on behalf of the decree-holder. A sale takes place 
under the authority of the court and without warranty of title. In such 
circumstances, neither in equity nor under the statutory provisions of 
the Code, a suit is maintainable. 

The question of hardship, as already pointed out, is not of any great 
weight because, apart from the fact that there is no warranty of title and 
the purchase is made with eyes open, the auction-purchaser has generally 
plenty of time, as soon as the proclamation is issued, to make enquiries 
about the title and then he has a further period of thirty days to satisfy 
himself as to the title of the judgment-debtor. Very often it is on account 
of the risk which he runs that bids are not offered upto the full market 
value of the property if title were guaranteed. Lf in spite of this he is 
either unable to discover the defect in title or fails to apply under Rule 91, 
it is his misfortune that he took the risk in bidding for the sale. 

, We have already mentioned that the auctian-purchaser in the previ- 

ous proceeding failed to obtain an order for refund in his favour as against 
the decree-holders. He, however, succeeded in getting an order for refund 
against the judgment-debtor personally. It is therefore unnecessary for 
us to consider how far the judgment-debtor himself can be made to refund 
the amount taken by him when he has no saleable interest at all either 
under Sec. 47 or Sec. 144 or Sec. 151, C. P. C. The present respondents 
were not parties to the original litigation and they took away the money 
as attaching creditors of the property of the judgment-debtors. 

In the case of Anend Krishna v. Kishan Devi!" it was held that 
where a decree-holder had himself purchased property at auction and then 
found that half of.the property had -gone out of his possession and applied 
for execution of his decree for half of the decretal amount, he was not 
entitled to ask the judgment-debtor ro refund one half of the price which 
the decree-holder had chosen to pay. In that case it had been found that 
the judgment-debtor was entitled to only half of the property which was 
purchased by the decree-holder in full satisfaction of his decree and yet 
the court did not grant the decree-holder any remedy against the judg- 
ment-debtor for compensation on account of the loss apparently suffered 
by the decree-holder. On the other hand, in the recent case of Dube 
Amba Lal v. Rem Gopal Madho Prasad'® another Division Bench of this 
Court had ta consider the question of a refund of the purchase money, 
where it was discovered later on that the share of the judgment-debtor 
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was less than that which was purported to be sold. ‘The application had 
been made under Secs. 144 and 151, C. P. C. The Bench held that Sec. 
144 had no application because the decree of the trial court had not been 
reversed or modified, but they came to the conclusion that under Sec. 151 
the court had authority to order the rival decree-holders who had taken 
a share of the amount deposited by the auction-purchaser, who happened 
to be the executing decree-holder himself, to refund a proportionate 
amount taken out by them. The Bench considered that there was clear 
authority of this Court that in the case of a purchaser, other than the 
decree-holder, the only remedy of the purchaser for return of the pur- 
chase-money was that provided for by Order 21 as there was no warranty 
of title at court sales. It was remarked: 
Though it is true that there is no warranty of title at court sales and . 
that what is sold is merely the right and interest of the judgment-debtor 
and that it is no doubt too late in the day to question the rule. 


But the learned Judges considered that where it is found that the 
judgment-debtor had no saleable interest in the property sold there was 
no equitable principle to justify the retention by the decree-holder of 
the price paid by the auction-purchaser in the event of the property 
purchased by him being lost to him. The question before the Bench was 
not whether a separate suit is or is not maintainable. The only question 
which arose in that case was whether the court which had itself ordered 
a rateable distribution of the purchase money among“the rival decree- 
holders could re-adjust the amount on discovering that the whole of the 
property purchased by one of the decree-holders would not pass to him. 
We are therefore not called upon to consider any such case. But we 
may with respect point out that the observation goes to some extent | 
against the previous rulings of this Court. It would be putting a decree- 
holder, who is himself responsible for attaching the judgment-debtor’s 
property and putting it up for sale, in a better position than an innocent 
auction-purchaser who was not responsible for the putting up of the pro- 
perty to sale. An auction-purchaser would be prevented from maintain- 
ing a suit, whereas a decree-holder. who either through his negligence or 
deliberate omission attached or put up the property, would be able to recover 
the amount from others when it is later on found that the property 
was not saleable. It seems to us that there is some conflict between this 
case and the case of Anand Krishna quoted by us above; but as it is not 
necessary for us in the present case to express any opinion on the question 
whether there is any remedy either under Sec. 47 or Sec. 151, C. P. C., we 
would not commit ourselves at this stage. When a question arises 
directly in another case and it is found that there is real conflict between the 
two cases, the only proper course would be to refer the point to a Full 
Bench and not dissent from either of these rulings. 

It has been strongly contended by the learned advocate for the 
appellant that although there may be no remedy by separate suit in a case 
where a sale has to be set aside, a civil suit is not barred where the sale 
is itself void and does not require to be set aside. It may be conceded at 
once that where a decree, in execution of which the sale took place, is 
itself found to be invalid, or where it is found that the sale officer had no 
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authority to sell the property, the remedy of a separate suit would not be 
barred. The confirmation -of the sale would itself be wholly invalid and 
not’ binding upon the auction-purchaser who was entitled to assume that 
the decree was valid and that the sale officer had authority to sell the 
property. - Again, cases of fraud and nisrepresentation stand on quite a 
different footing. But it is contended that where a suit is pending in 
_ respect of a property and the auction-sarchaser, without notice of such 

suit, purchases it, the sale should be considered to be provisional and 
subject to the result of such litigation and if therefore it is finally decided 
against the judgment-debtor that he has no interest, the auction-purchaser 
should be allowed a r@fund of the ammount. Now it may be conceded 
that there is some distinction between him and an auction-purchaser 
who is sued subsequently by another claimant and loses the property. In 
the latter case he has an opportunity to defend the title of net judgment- 
debtor whose interest he purchased. On the other hand, in a case 
where the auction-purchaser purchases a property at a time when the pro- 
perty is the subject-matter of litigation between a third >arty and the judg- 
ment-debtor and the claim is decreed without his knowledge, he is bound by 
the decree although he personally has not had an opportunity to defend the 
title of the judgment-debtor. He runs the risk of fraud or collusion on 
the part of the judgment-debtor after his interest has been sold at auction. 
But in the present case it is not necesex-y to consider the position of a 
bona-fide auction-purchaser who, withoat notice and without knowledge 
of another litigation, purchased the property and then found himself 
bound by the result of such litigation without having had an opportunity 
to contest the claim. It may be that in some instances a case of fraud 
and misrepresentation may be made our when a suit for damages might 
lie. , 

But in the present case the position was thar the present appellants 
became aware of the pendency of the litigation at least some time before 
the expiry of thirty days from the auction sale and before its confirma- 
tion. They actually moved the court nor to pay the sale proceeds to any 
one and upto that time they had full opportunity of applying for the 
setting aside of the sale on the ground tkat the judgment-debtors had no 
saleable interest. But they took no suck steps. On tke other hand, they 
got themselves impleaded as a party to the suit and defended the claim 
nner the claimant. It was only after the then plaintiff succeeded in 

High Court that the auction-purchzsers thought of getting back the 
money which they had paid. Up to that stage they were doing their best 
to retain the property in their own posession. The appellants therefore 
cannot claim to be the persons who had no opportunity of defending the 
title of the judgment-debtors. As they purchased the property without 
any warranty of title, however unfortunate their position may be, they 
have no remedy to claim a refund because a refund can be claimed on 
the ground of breach of warranty only and on no other ground. It can- 
not be said that the money which they paid was taken away by people as 
money had and received on behalf of the auction-purchasers. The auction- 
purchasers paid the price of the doubtful interest which they had purchas- 
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ed at some risk. The surplus amount of the money deposited in court ~ 
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was lying to the credit of the judgment-debtors; it was attached by the 
creditors of these judgment-debtors who were the defendants-respondents in 
that case and it was taken away by them. We are unable to hold on’ the 
authorities that the plaintiffs have a cause of action as against the attaching 
creditors which entitles them to bring a separate suit and to claim a refund 
of part of the amount paid by them on the ground that the judgment- 
debtors had no title, when in fact no warranty of title was given. We, there- 
fore, think that the view taken by the courts below is correct; the appeal is 
accordingly dismissed with costs. 

We think that it would be appropriate for the execution court to 
see that in drawing up the proclamation of sale, the particulars mentioned 
therein. include-reference to any litigation that may at the time be pend- 
ing as regards the property sought to be sold so that the auction-pur rs 
may not be deceived or taken unawares. For such a purpose the decree- 
bolder might well be asked to point out whether any such litigation is 
pending or not. 

Appeal dismissed 
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RAM NARAIN CHAUDHRY, SINCE DECEASED (NOW REPRESENTED 
BY JAGDIP NARAIN CHAUDHRY anp orrs) (Plaintiffs) 
VETSHS 
PAN KUER and orHers (Defendants) * 

Hindu Lew—Miteksbara—Rennion—Persors with whom valid—Partition—Deed 
—Condition—'If any of the parties dies sonless then bis property shall devolve 
upon the otber who bad a so—Interpretation of. 

A reunion under the Hindu Law of Mitakshara school can only take 
place between persons who had been parties to the orginal partition. 

One of the conditions in a partition deed provided that if any of the 
three persons dies sonless then his property shall devolve upon the other 
who had a son. Held, that the condition could only bind the original 
parties to the partition and not their heirs. 

Basant Kumar Singh v. Jogendra Nath Singha, [1905] I. L. R. 33 Cal. 
371 at 374 approved. 


APPEAL from a decision of the High Court of Judicature at Patna. 


L. DeGruyther, K. C. and W. Wallach for the appellants. 
A. M. Dunne, K. C. and S. Hyam for the respondents. 


The following judgment was delivered by 


Lorp THANKERTON—These are consolidated appeals from four 
decrees of the High Court of Judicature at Patna, dated January 30, 1929, 
which reversed two decrees of the Subordinate Judge of Patna, dated 
February 26, 1927. 

The original appellant, Ram Narain Chaudry, was plaintiff in the two 
suits in which these decrees were made and which were instituted by him 
in 1924, but he has recently died and the present appellants are his personal 
representatives. The main question, which is common to both suits, is 
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whether the original appellant was entitEd to succeed to the whole estate Crm 
of Ram Kishore Chaudry, who died on August 27, 1917, or otherwise jj) 
to ene-half thereaf. 


The following pedigree shows the relationship of the parties concerned:— eas 


` Gayanandan i Pan Kom 
- | Lord 
Dubri Bidhi Chand ; | Fateh ý 
. (died March, 1895) ` Lila Chand 
; oooi 
| Murat Govind 
ii Lal Narain Lachman Narain Prasad 
(died 1 1-9-1909)- (died April, (Deft. No.2 (Deft. No. 3 
Mst. Pan Kuer 1912) in suit No. in suit No. 
lin both suits) - 26) 26) 


ST 


Shankar Mst. Ramkala Mst. Rad- Mst. Janki Ram Kishore “a a 
(died July Kuer (Deft. hesyam Kuer Kuer (Deft. (died August 
1900) No.2 in mit (died without No. 3 in 27, Cei ia No. 
No. 27) issue) suit No. 27) 4 in suit 
No. 26) 


Kunj Bihari Ram Narain 
(Deft. No. 5 in suit No. 26 (Plaintiff) 
and Deft. No. 9 in suit 
ài 27) 


Two sons Two sons 


Gayanandan Chaudry, who was the common ancestor of Ram Narain, 
the original appellant, and Ram Kishore, had six sons, of whom the four 
appearing in the pedigree in 1887 formed a joint Hinda family. Of the 
remaining two, who do not so appear, one had separated from the family 
before that date and the other had died without issue. In 1887 a partition 
took place between Dubhri and Bidhi on the one hand and Lila and Fateh 
on the other hand. 


Bidhi died in March, 1895, predeceased by his brother Dubhri. 
Family disputes resulted in a partition, the family property being parti- 
tioned under an award dated July 14, 1896, in half shares as 
Shankar on the one hand and Lal Narain and Lachmann on the other hand. 
The joint family at that time consisted of Shankar and his two sons, 
Kunj Bihari and the original appellant, and Lal Narain and Lachmann, 
along with the latter’s son, Kishore, if then in existence. In the view that 
their Lordships take, it is unnecessary to decide whether Kishore was then 
in existence. ‘The appellants found on an ekrarnama or agreement between 
Shankar, Lal Narain and Lachmann, made in July, 1896, the genuineness 
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and effect of which is in dispute and which will be referred to later. 

In 1908 there was a partition between Lal Narain and Lachmann, and 
Lal Narain died in September, 1909, leaving his widow, Mst. Pan Kuer, 
respondent No. 1 in these appeals, and three daughters, but no son. Lach- 
mann obtained possession of Lal Narain’s estate to the exclusion of the 
widow and daughters, although- he subsequently made some provision for 
the widow. Lachmann died in April, 1912, and his estate ‘devolved on his 
only son, Ram Kishore. As already stated, the last-named died in August, 
1917, and the present dispute arose as to the succession to his estate. It is 
sufficient to state that the three main contestants were Ram Narain, the 
original appellant, who claimed the entirety by surviforship under an alleged 


- reunion between him and Kishore in June, 1917, or, alternatively, a moie 


under the agreement of 1896; respondent No. 1, who claims under the will 
of Ram Kishore; and the heirs on intestacy of Ram Kishore, Murat Narain 
and Govind Prasad, the sons of Lila Chand and Fateh Chand, respectively. 
The genuineness of Ram Kishore’s will is no longer challenged, and the only 
question now is whether its operation is excluded by an alleged reunion 
between Ram Narain and Ram Kishore, or, otherwise, by the provisions of 
the agreement of 1896. 

As presented to their Lordships, the appellants’ claim was based on two 
alternative grounds, viz., (1) that, in virtue of a reunion between Ram 
Narain and Ram Kishore, which took place a short time before his death, 
their estates had become joint, and that, on Ram Kishore’s death without 
male issue, Ram Narain became entitled to the whole joint estate by sur- 
vivance, or, alternatively, (2) that he was entitled, under the provisions of 
the agreement of 1896, to one-half of the estate, his brother being entitled 
to the other half. 

On the first point their Lordships agree with the decision of the High 
Court that, even assuming the reunion of 1917 to have been established in 
fact, it was inoperative in law, as Ram Narain and Ram Kishore were not 
within the class of relationship to which reunion is limited under the 
Mitakshara Law, which rules the present case. 

The passage in the Mitakshara, Chapter I, Sec. 9, Paragraphs 2 and 3, 
is thus translated by Colebrooke:— : 

2. Effects which have been divided and which are again mixed together 
are tecmed reunited. He to whom such appertain is a reunited parcener. 

3. That cannot take place with any person indifferently, but only with 
a father, a brother or a paternal uncle, as Brihaspati declares, ‘He who 
being once separated dwells again through affection with his father, brother 
or paternal uncle is termed reunited.’ . 

In Basanta Kumar Singha v. Jogendra Nath Singha’ the learned Judges 
note two slight inaccuracies in the translation of Paragraph 3, viz.: that 
there is no word in the original Sanskrit corresponding to the word “only,” 
and that the concluding words “is termed reunited” should -be literally 
rendered as “is termed reunited with him.” The question in that case, as 
in the present case, was whether the express mention of the father, brother 
and paternal uncle was restrictive or merely illustrative. It was held that it 
was restrictive. In the present case the learned Judges of the High Court 
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followed that decision, and their Lordships agree with their decision and the 
reasoning on which it is based. In thei- Lordships’ opinion the text of’ the 
Mivakshara is clear and unambiguou: and excludes recourse to other 
authorities, and they would only add tkat, in their opinion, Para. 2 makes 
clear that the parties to the reunion mwt have been parties to the original 
partition, and that, when Para, 3 states “that cannot take place with any 
person indifferently,” it is intended to place a further restriction within 
a still. narrower limit than that ela by Para. 2. In this view it is 
difficult to see how the persons expresslr named can be merely illustrative, 
or, indeed, what class they can illustrate. 

It follows that tke alleged reunion of 1917 could not be valid in 
law, in respect that Ram Narain and Ram Kishore were not within the 
relationship named in Para. 3, and it 5 unnecessary to consider whether 
Ram Kishore was alive and a party to tue partition of 1896, which would 
have been relevant to the limitation impcsed by Para. 2. 

The appellants’ alternative case rases, primarily, a question of con- 
struction of the agreement of 1896; if this question be decided adversely 
to the appellants, it will be unnecessar~ to consider any other questions, 
such as the genuineness of the agreement. 

The material passage in the agreement is as follows:— 


It has been finally settled by all of us three men that if any of us, 


God forbid, may become childless, then his properties movable and immov- . 


able or nami and benami shall devo-ve upon him whose heir will remain 
alive and any other third person shall have no right or claim to the said 
properties. If the person devoid of Hir may have a daughter and if with a 
view to deprive others of their rigkt he may give the properties to -his 
daughter by executing any deed in rer favour or if he may destroy the 
properties in any other way then it saall be regarded as illegal in the court 
in the face of this ekrarmama. Should our heirs and representatives in 
any way act in contravention of thr terms of this ekrarnama, it shall be 
regarded as wrong and false in the ccurt. It shall be incumbent on our 
heirs and representatives to stick to -he terms of this ekrarnama. 

It is,common ground that the word “childless” means “‘sonless,” and 
the appellants maintain that on the deat of Ram Kishore, who was sonless, 
his estate devolved in terms of the abo-e provision, on Ram Narain and 
his brother Kunj Bihari, both of whom had sons then living. 

In their Lordships’ opinion, however, it is clear that the benefit of the 
devolution under that provision is confined to “us three men,” that is, to 
the three parties to the agreement, who were Shankar, Lal Narain and 
Lachmann. It is a condition that the party taking the benefit of the 
provision should have a living heir, but no right to take is conferred on 
such heir, In that view Ram Narain could claim no right under the 
agreement, and the appellants’ alternati~e claim also fails. 

Their Lordships will accordingly humbly advise His Majesty that the 
appeals should be dismissed with costs znd that the decrees of the High 
Court of January 30, 1929, should be affrmed. 
| Appeal dismissed 
W. W. Box and Co.—Solicitors for the appellants. 

Barrow, Rogers end Nevill—Solicitars for the respondents. 
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MOOL CHAND (Creditor) ° 
VETSHS 
DIP CHAND (Insolvent) * 
Provincial AS Act (V of 1920), Sec. 41—Formal order of discharge not 
drawn up—Effect of. 

On the application of an insolvent the Court passed an order that 
“the property mentioned by the insolvent will be sold and after the proceeds 
have been disteibuted the order of unconditional discharge will be written.” 
Subsequently on the p-operty being sold the Cougt passed an order stating 
that “the property has been sold. Let proceeds be distributed at once.” 
Nine years after the sale a creditor applied for revival of insolvency pro- 
ceedings on the ground that no formal order of discharge was drawn up 
after the sale. Held, that the intention was to pass an unconditional order 
of discharge suspended for a specified time and the insolvency proceedings 
terminated when the property was sold, and therefore the insolvency pro- 
ceedings could not now be revived. 


First APPEAL from an order of L. V. AnpacH Esq., District Judge 
of Jhansi, 

N. C. Vatsh for the appellant. 

A. Senyal for the respondent. 


The following judgment was delivered by 


BENNET, J.—This is a first appeal from order brought by a creditor 
against an order of the learned District Judge of Jhansi under the follow- 
ing circunostances:— 

The opposite party, Dip Chand, was adjudged an insolvent on July 
14, 1915 under Act II of 1907. He made an application for dischar 
in 1922 and notice was issued to the creditors who were represented and Be 
court held a proceeding for discharge. ‘The provisions in regard to dis- 
charge in Sec. 44 of Act II of 1907 are identical with the present provi- 
sions in Secs. 41 and 42 of Act V of 1920 with the exception that under 
the present Act a period is specified during which the application should be 
made. ‘That question does not arise. The insolvent gave evidence that 
Rs. 150 had been paid by the sale of his house and that the debts were the 
debts of his father and that he also owned a ruined site of a house to the 
extent of a two anna share worth some Rs. 50 or Rs. 60 which he placed 
at the disposal of the creditors. The court then passed an order on 
October 6, 1922 to the following effect:— 

It is useless to carry on this insolvency longer and it does not appear that 
insolvent is to blame. His offer to pay in instalments has been refused Dy 
the chief creditor and so a composition is not possible. The property men- 
tioned by insolvent will be sold and after the proceeds have been distributed 
the order of unconditional discharge will be written. If insolvent can 
arrange to sell this property in co-operation with the creditors it will be 
so much the better. 

The question is what construction is to be placed on this order. Under 
Sec. 44 of the former Act and Sec. 41 of the present Act the court could 
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pass an order on the application eithe- granting or refusing an absolute Crm 
order of discharge or passing an orde- and suspending its operation for 734 
a certain time or passing a conditional order of discharge. The intention 
clearly was an unconditional order of discharge. Learned ‘counsel Moot. Ca ere 
iar ive ig apnea rar capri wae ime oes ten Fae Da Clie 
been passed, as the Judge stated, at some later date. I consider that the 
order of October 6, 1922 is an ordez >i absolute discharge which is sus- Bewnst, J. 
pended for a specific time, that is, untd the property has been sold. The 
property was actually sold by the cou-t amin in 1924 and there is an order 
of February 6, 1924 stating: 
Tie property has been-soldl Let praceeds be distributed at once. 

In my opinion there was a clerical crror of the office in not drawing up 
a formal order of discharge on or afe- February 6, 1924, but I consider 
that the Judge by his order of October é, 1922 had passed the order of 
absolute discharge suspended for a ce-tiin period. His object in suspend- - 
ing the order clearly was to retain jurisdiction to deal with the insolvency 
case until the remaining property had been sold and the proceeds had been 
distributed. Under these circumstances ic is clear that the court below 
was correct in refusing to appoint a receiver or allow attachment of pro- 
perty now at a date nine years after the final discharge. The present 
aria sets out that the insolvent h:s subsequently acquired one-fourth 

in a ruined house and some sha-e. >ne-fourth or one-half in another 
house and yard and that the insolvent ic a partner in a shop of Dukhi Ram 
Lalgopal. The creditor now desires artachment and sale of these assets. 
I consider that the insolvency proceedirg terminated in 1924 with an un- 
conditional discharge and therefore the insolvency proceeding cannot now 
be revived. ‘The first appeal from order is therefore dismissed with costs. 

Appeal dismissed 


1934 


os TETS MAHADEO anv ot=irrs (Plaintiffs) a Cr 
VETTES Tos 
l RAMESHAR DAYAL (Defendant) * 

Trensfer of Property Act (IV of 1882) Ser. 58—Promissory note—Contem- 
poreneous lease—Rent under lease tv be set off against interest under pro- Barens J. 
missory note—W hetber the two trasscctions amount fo a ssufructuary 
mortgage. 

The defendant executed 2 promismry note in favour of the plaintiff and 
contemporancously the defendant also executed a lease of land for a period 
- of three years under which the defendant covenanted that the plaintiff 
would be entitled to set off the ren= against the mterest due to bim under the 
promissory note. On a suit for the recovery of the principal sum due on 
the promissory note, beld, that the lease was not for the purpose of securing 
the payment of principal money oEtained under the promissory note but 
was only an arrangement for the pzyment of interest, and the two trans- 
actions did not amount to a usuf-u-tusry mortgage, and the plaintiff was 
therefore entitled to the principal dhe an the promissory note. ` 
Chotey Lal v. Mobanisn, [1930] A. L. J. 332 relied on. 
*Civ. Rev. B7 of 1934 
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Crvi REVISION from an oe of J. N. Dixsurr Esq., Judge, Small 
Cause Court, Allahabad. 

S. B. Johari for the applicants. 

Ambika Prasad Dube for the opposite party. 

The following judgment was delivered by 

Bajpai, J.—Plaintiffs’ suit for the recovery of a sum of Rs. 200 due 
on a promissory note executed on April 26, 1929 has been dismissed by the 
Small Cause Court Judge of Allahabad. The plaintiffs’ allegation was that 


-. the defendant had executed a promissory note in their favour for Rs. 300, 


3 that the interest on the promissory note had been rêgularly paid by reason 


of a contemporaneous transaction having been carried into effect and that 
Rs. 100 towards principal had been paid and therefore the sum due to the 
plaintiffs was Rs. 300. It is necessary to mention this contemporaneous ' 
transaction. It was a lease by the defendant of certain muafi plots of three 
bighas for a period of three years. The rent reserved was Rs. 24 per 
bigha per year or Rs. 72 for the entite land leased. The interest on the 
bond was at the rate of Rs. 2 per cent per mensem and thus the interest also 
comes to Rs. 72 a year. The defendant coveranted that the plaintiffs 
would remain in possession of the three bighas and would not be bound 
to pay any rent to the defendant but would be entitled to set it off towards 
the amount of interest that was payable by the defendant to the plaintiffs. 
The lease was for a period of three years. It appears that Rs. 100 was 
paid by the defendant to the plaintiffs and the latter gave up peace 
over one bigha. 

The contention of the defendant was tbat the two transactions, 
namely, the promissory note and the lease have got to be considered ~ 
together and that considering them together, they amount to a usufruc- 
tuary mortgage and therefore the plaintiffs were not entitled to recover 
the principal amount as long as they were left in peaceful possession of 
the plots. Let it be noted that it was nobody’s case that the plots: leased 
were occupancy holdings or of such a nature that their transfer was in 
contravention of the provisions of the Tenancy Act. ‘The court below 


- has accepted this contention and has come to the conclusion that as the 
_ plaintiffs have admitted that they are in possession of the twa bighas of 


fields, their suit for recovery of money was not maintainable. In revision 
by the plaintiffs, it is argued that even though the two transactions may, 
when combined, resemble a usufructuary mortgage but they do not 
amount to a usufructuary mortgage as contemplated by the Transfer of 
Property Act and therefore there was nothing to prevent the plaintiffs 
from bringing a suit for the recovery of the money due under the 
promissory note. Reliance was placed by learned counsel for the appli- 
cant on the case of Chofey Lal v. Mobnenian', The facts of that case 
were very similar to the facts of the present case and in that case Niamat- 
ullah, J. held that 

the two transactions did not amount to a usufructuary mortgage and, 

r the plaintiff was entitled to the principal due on the foot of 

note. 


1[1930] A. L. J. 332 
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The ratio decidendi was that unless there was a transfer of an interest 
in the specific immovable property for the purpose of securing payment 
of money advanced, there can be no.usufructuary mortgage. There, as 


Co 


1934 


—<———s 


well as in the present case, the lease was not for the purpose of securing Manapzo 
the payment of principal money advanced but was only an arrangement v. 


for the payment of interest. I can see, therefore, no bar to the plaintiffs 
instituting the present suit for the recovery of the sum of Rs. 200. 

. The result, therefore, is that I allow this application, set aside, the 

decree of the court below and decree the plaintiffs’ suit with costs in both 

courts. 


? 


j CHRANJ LAL (Defendant) 
VETINS 
ds IRPHAN ALI (Plainéiff)* ` 
Civil Procedure Code, Or. 23, R. 1(6)—Lower court permits withdrewal of suit— 
Revision—When High Court will interfere.. 

Where the lower court acting under the provisions of Or. 23, R. 1(6), 
C.-P. C., grants permission to the plaintiff to withdraw the suit with liberty 
to bring a fresh suit, and it appears that the lower court applied its mind 
to the matter before it, the High Court in revision will not enquire into 
the sufficiency of the ground. 

Jbunku Lal v. Bisbesber Das, I. L. R. 40 All. 612 and Jumma v. Prem 
Sabai, [1934] A. L. J. 450 followed. 


Crv Revision from an order of S. S. Baypar Esq., Subordinate 
Judge of Agra. i 

M. L. Chaturvedi for the applicant. ý 

K. L. Misra for the opposite party. 

The judgment of the Court was delivered by 
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$ l Application allowed 
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Bajpai, J. 
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Oct. 26 


BENNET, 
ALLSOP, 


J. 
J. 


`. BENNET, J.—This is an application in civil revision by a defendant Besnc?, J, 


against an order of the lower appellate court. The plaintiff brought a 
. suit for recovery of possession of a house against two persons and the 


. 


'Munsif dismissed the suit. The plaintiff brought an appeal and the “5 esx 


: question, arose whether a certain person, Mohan Lal, should have been 
joined as a party to the suit. The plaintiff stated that he desired to make 
Mohan Lal’ party and that for that purpose he desired permission to 
withdraw the ‘suit and to bring a fresh suit under Order 23, Rule 1, and 
the appellate court granted the permission. The first argument of learned 
counsel was that the lower court should have only allowed such per- 
mission on account of some formal defect. Under the rule in question 
there are-two Sub-rules (s) and (b), one for a formal defect and the 
other for any other sufficient grounds. A court may act under either 
of these sub-rules. The court below has acted on what the court con- 
sidered to be “other sufficient ground”. We do not consider that it is 
necessary for us to enquire into the sufficiency of the ground. Al that 
we have to do is to see that the lower court applied its mind to the ques- 
*Civ. Rev. 528 of 1933 T 
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Crm tion before it. - The lower court has written about a page on she subject 
~, and therefore it is apparent’that it did apply its mind. Learned counsel 
for the applicant relied on certain rulings in the-latest of which, Jumma 
Cemanst LAL y, Prem Sahat’, a learned Judge of this Court laid down the criterion 
epuan- Au that this Court’ in revision. under-Sec. 115, C. P. C. ¿should see whether 
the court below has or has not applied its mind: to: the matter before it, 
Beanet, J ie. whether the plaintiff should be granted’ permission to withdraw his 
miit under Order 23, Rule 1; In: am Tal v. Bisheshar Das? a bench 
of ‘this Court held that even if the Court- below had exercised a wrong 
-< -discretion in granting leave to withdraw a suit the case would not come ' 
- + under Sec. 115, C. P. C. for revision by this CSurt. Following these 
rulings we hold that no case has been made out for revision and we dis- 
miss this application “ae costs. 


tee 


Application ‘dismissed = 
171934] A. L. J. 450 E R. 40 AIL 612 


MIZAJI LAL (Defendant) M 
T versus ; 3 
es LACHHMI NARAIN (Plaintif) * . 
Oct. 23. Civil Procedure Code; Sec. 11—Res judicata—Execution A 
— of judgment-debtor dismissed for defanlt—W bether dismissal} operates as res 


E 


d judicata. : 
Where an objection of a demne dhi in execution proceedings is 
dismissed for default, the order dismissing the objection does not operate | 
as res judicata against the judgment-debtor so ‘as to prevent him fròm 
making the same objection again. 
Lakshmibai Anant v. ae Bhiksji, A. I. R. 1929 Bom. 217 and Raghu- 
kul Tilak v. Pitem Singh, F. A. 534 of 1926, oe on Bon pai 8; 1930 
relied on. 
Civ REVISION from an order of MAULVI Mewes TAQI Kuan, 
Subordinate Judge of Farrukhabad. 3 


Mek 


M. L. Chaturvedi for the applicant. "= ' 
The opposite party was not represented. 
The following judgment was delivered by 
Bennet, J. BENNET, J.—This is-an application in Civil Revision in which the 
only point pressed is that an objection of a judgment-debtor in execution 
proceedings which had been dismissed for default does not-operate as res 
judicata against the judgment-debtor to prevent him from making the 
same objection again. -The facts are that there was a Small Cause Court 
decree passed by the court of Lakhimpur which was transferred for 
execution to the Court of the Munsif of F Farrukhabad on.-the regular side. 
In: the Lakhimpur court on January 16, 1930 the judgment- debtor made 
an objection that he was prepared to fix a pump in the plaintiff’s house 
before the period fixed had expired and that the decree-holder refused to 
allow him to carry out this portion of the decree. The objection was 
dismissed” ey default. The same objection: was made by the judgment- 
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debtor on August 13, 1930 in the court of the Munsif at Farrukhabad. 
The courts have gone into the merits af this objection and have held that 
the objection is correct, but the lower appellate court has held that the 
objection is barred by the principle of res judicata. 


‘Learned counsel for the judgment-debtor-applicant relies on a ruling 


which is reported in Lakshmibai Ananı v. Ravji Bhikaji’. In that case it 
was held that ‘where an application is dismissed in default of the appear- 
ance of the applicant that order does rot operate as res judicata against a 
subsequent application to the same effect by the same applicant- This 
was also in execution proceedings. The case is very similar to the present 
case. There is also an unreported ruling of a Bench of this Court in F. A. 
534 of 1926, Raghukul Tilak v. Pitor Singh, decided on April 8, 1930. 
It was held that the rule of res judicata applies to subsequent proceedings 
in the same suitaonly when the point has been raised and decided. Follow- 
ing these rulings, as there has been no decision an the merits of the point, 
the rule of res judicata ‘does not apply and accordingly I allow this civil 
revision and allow the objection of the judgment-debtor and dismiss the 
application of the plaintiff for execution with costs in all courts. 


The stay order is discharged. 
Revision diwri 


; 1A. L R 192 Bom. 217 
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BABU RAM and oTEERS (Defendants) 
versis i 
INAM ULLAH (Plaintif) * 
Vendor and Purchaser—Súit to enforce vendor’s lien—Pe sonal decree also claimed— 
Decree silent as to relief for personal decree—Right of plaintiff to apply for 
personal decree—Res judicato—Limitation—Transfer of Property Act, Sec. 55 
—Civil Procedure Code, Sec. 11 and Cr. 34, R. 6—Limitation Act, Art. 116. 
On the failure of the vendee to py the portion of the sale consideration 
left with him for payment to a cred tor of the vendar, the latter brought a 
suit to enforce mot only the statuzary charge upon the property in the 
hands of the vendee but also claimed a persomal decree against the vendee. 
The Court granted. a decree for sak by enforcement of the charge. No 
issue was framed as to the right of <he ‘plaintiff to obtain a personal decree 
after the sale and- nothing appeared about it in the decree. On an 
application for a personal decree under Or. 34, R. 6 against the vendee, 
beid, (1) that the plaintiff was enricled to obtain a personal decree; (2) 
ce Explanation V to Sec. 11, Civil Procedure Code, did not bar the 
plaintiff’s claim; (3) that Art. 11¢, Limitation Act, applied to the facts 
of the case and the application was cat barred by time. Raghukul cee v. 
Pitem Singh, [1930] A. L. J. 1524 relied on. 
Case Law discussed. - 


First APPEAL from a decree ‘of P. C. AGARWAL ESQ., Subsriinas: 
Judge of Budaun. 


` Panna Lal for the apina l 
Harnanaan Prasad and P. M. L. Verma for the a 


_ “EL A. 561 of 1930 
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Crn. The judgment of the Court was delivered by 
1934 BAJPAI, J.—This is an appeal by the defendants against whom a 
Banu Ran personal decree under Or. 34, Rule 6, C. P. C. has been passed by the 
court below. 


Trane Ustad The facts which have given rise to this appeal are as - follows:—On 
Baibas, ‘J November 15, 1915 Ahmad Husain, Hamid Husain, Mst. Maqbul-un-nissa 
> and Anwar Husain sold some immovable property to Mool Chand, Babu 
Ram, Makhan Lal and Raghunath Das for a sum of Rs. 12,266. Out of this, 
a sum of Rs. 3,030 was left with the vendees for payment to one Moti Lal, a 
creditor of the vendors. The vendees did not pey the said amount to 
Moti Lal and the vendors thus obtained the right to recover the amount 
of unpaid’ purchase money from the vendees. This right was sold to Inam 

Ullah, the present plaintiff No. 1. 

On November 16, 1921 Inam Ullah together with the original 
vendors brought suit No. 220 of 1921 in the court of the Subordinate 
Judge of Budaun for recovery of a sum of Rs. 3,030 together with 
Rs. 2,727 as interest against Mool Chand, Babu Ram, Makhan Lal and 
Raghunath Das by sale of the property which had been sold to them and 
it was also prayed that if the property aforesaid be not sufficient for the 
amount claimed, then the plaintiffs may be allowed to recover the amount 
from the person and other property of the defendants. On March 20, 
1922 the suit was decreed and it was said that in default of payment, the 
property comprised in the sale deed or a sufficient part of it should be sold. 
No issue was struck on the question of the plaintiffs’ right to recover any 
portion of the decretal amount from the person and other property of the 
defendants, nor was there any discussion in the judgment on that point. 
The decree that was framed was on a printed form and the printed words 
‘if the sale proceeds be insufficient, the decree-holder will be entitled to 
obtain a personal decree’ were scored out. 

On October 16, 1922 a final decree for sale was prepared and in 
execution thereof the property was sold on November 28, 1923 for 
Rs. 1,550 and the sale, notwithstanding the defendants’ application to set 
it aside, ‘was confirmed on December 8, 1925 by the executing court. On 
December 12, 1925 Inam Ullah applied for the preparation of a personal 
decree under Or. 34, Rule 6, C. P. C., against the vendees. ‘The learned 
Subordinate Judge on March 6, 1926 dismissed the application of Inam 
Ullah for the preparation of a personal decree and on June 8, 1926 Inam 
Ullah filed first appeal No. 296 of 1926 in the High Court against the order 

. refusing to prepare a personal decree. Before this appeal could come up 
for hearing, the vendees appealed to the High Court against the order of 
the executing court dated December 8, 1925 confirming the sale in favour 
of Inam Ullah and on December 21, 1926 the High Court allowed the 
appeal of the vendees against the order refusing to set aside the sale and 
directed a fresh sale to be held. This second sale took place on October 20, 
1927 and the price that was fetched at the auction sale was Rs. 4,400. 

First appeal No. 296 of 1926 came up for hearing in this Court on 

- May 28, 1929 when a preliminary objection was taken on behalf of the 
defendants-respondents. The plaintiff, Inam Ullah, therefore took time 
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to apply for the amendment of his application dated December 12, 1925 
for the preparation of a decree under Or. 34, Rule 6 on the ground that 
as by reason of the fresh sale a larger amount was obtained, the amount 
for which the personal decree was to H passed should be decreased from 
Rs. 6,666-12-0 to Rs. 5,088-7-6. Babu Ram and others objected to the 
amendment being granted on the grourd that the original application for 
the preparation of a personal decree wa. based upon a sale that took place 
on November 28, 1923 and was confirmed on December 8, 1925 and as 
the said sale was set aside by the High Zourt on December 21, 1926, 
all proceedings ingdental thereto and consequent upon such sale including 
the application for preparation of a personal decree were ipso facto swept 
aside and Inam Ullah could not legal-y ask for amendment of an application 
that has become ineffectual and inoverative. 


Basu Raw 
v. 
Inam ULIAH 


Bajpel, J. 


It was said that Inam Ullah could not be allowed in law to convert- 


a cause of action that arose in 1925 into one that accrued in 1927 and 
“make his application of December 12, 1325 relate prospectively to an event 
that happened about two years later”. The defendants alleged that several 
questions required determination and they could be gone into only when 
a fresh application on the basis of the subsequent sale was made. This 
matter came up for hearing before this Court on October 24, 1929 and 
it was held that the defendants’ content:ons were valid and the amendment 
could not be granted. The learned Judges said that the “first sale having 
been set aside, subsequent proceedings under Or. 34, Rule 6 automatically 
fell through” and- the result was “thar the parties were relegated to the 
position which they occupied immedistely after the final decree was 
paged”. 

The plaintiffs application for amendment having been rejected, the 
plaintiff made an oral request for the withdrawal of his appeal and the 
learned Judges acceded to this request. The result was that first appeal 
No. 296 of 1926 was dismissed with costs on October 24, 1929. 

On August 11, 1930 Inam Ullah aplied for preparation of a personal 
decree under Or. 34, Rule 6 against 3abu Ram, Mst. Hira Kunwar, 
widow of Mool Chand, Makhan Lal amd Raghunath Das for the recovery 
of a sum of Rs. 5,404-8-0. Babu Ram and others objected on the ground 
that: the decree-holder was not entitled to a personal decree and that the 
application was barred by the rule of res judicata. ‘The court below 
repelled the objections of the defendan s and directed that a decree under 
Or. 34, Rule 6 be prepared against tke judgment-debtors, Babu - Ram, 
Makhan Lal, Raghunath Das and the asets of Mool Chand in the hands of 
Mst. Hira Kunwar. The defendants Fave appealed. They contend that 
the present application was barred by the principle of res judicata, that the 
appellants were not personally liable, and that the application was barred 
by time. 

The plea of res judicata, asserting that the plaintiff's right to obtain 
a personal decree has been negatived previously, is taken with reference to 
two proceedings. It is said that when the plaintiff brought suit No. 220 
of 1921, he definitely claimed a relief to the effect that if the property, 
the sale of which was claimed, be not sufficient for the amount of the suit, 


CIIL 


1934 


Crn 


d 
282 e HIGH COURT [1935] 


then the plaintiff may be allowed to recover the amount of the suit from 
the person and other property of the defendants and as this relief was not 
granted, the plaintiff is not entitled to obtain the same relief at a fater 


ee Rat stage of the suit. We are of the opin‘on that this contention is not sound. 
inau Uyay 0 Musabeb Zaman Khan v. Inayat-ullah' the learned Judges observed that 


Bajpai, J. 


although 
it is true that . a general form of plaint for a suit for sale under 
a mortgage, does include in its przyers for relief a prayer that if the pro- 
ceeds of the sale of the mortgaged property shall not be sufficient for 
payment in full of the amount to be ascertained, the defendant should pay 
to the plaintiff the amount of the deficiency e The more correct way 
of drawing up a decree in a suit for sale on a mortgage would be to 
confine the decree for sale, i.e, tne first decree to be passed to a decree 
under Sec. 88 against the mortgaged property, and that any subsequent 
relief to which, after that decree had been executed, , the plaintiff 
was entitled, should stand over fcr a decree under Sec. 90. 
They went on to say 
In our opinion Sec. 13 of the Code of Civil Procedure would not apply 
to an application under Sec. 90 for a decree. no matter whether the 
plaintiff had or had not claimed orginally in his suit subsequent relief, 
or whether, if claimed, such subsequent relief had been allowed or disallowed 
by the Court when making the decree under Sec. 88, the time for 
adjudicating on the claim for sutsequent eelief not arriving until the 
decree under Sec. 88 had been exhausted. 
In Uttam Ishlok Rai v. Phulman Ra? Banerji, J. held that 
in such a suit although the plaintfi may properly claim a personal decgee 
against the defendant, the court in making its decree under Sec. 88 should 
confine the decree to one for sale af the property 
and the learned Judge referred to Musabeb Zaman Khen’s case with 
approval. It is, however, contended by the appellants that form No. 128 
which was a general form of decree fo- sale in a mortgage suit under the 
Transfer of Property Act of 1882 is very different from form No. 4 in 
the First Schedule of the Civil Procedure Code; for whereas the previous 
form was confined strictly to a decree under Section 88 of the Transfer of 
Property Act and did not include any subsequent relief, the present form 
contemplates the inclusion of a statement to the effect that if the net 
proceeds of the sale are insufficient to pay the amount, the plaintiff shall 
be at liberty to apply for a personal decree for the amount of the balance; 
but this simply means that it is open to a court, while deciding the suit, 
to adjudicate upon the right of the p-aintiff and implies that if the court 
so chooses, it-may decide whether’ the plaintiff will or will not be at liberty 
at a later stage to apply for a personal decree. There can be even now no 
doubt that the appropriate time for such an adjudication is when the sale 
has been held and the net proceeds of the sale have been found to be 
insufficient. The amount for which the personal decree is to be given 
can under no circumstances be determined till after the sale has taken 
place and before this stage is reached, the court can at best determine the 
abstract right of the plaintiff to obtain a personal decree. Where, there- 
fore, as, in the present case, the court has not struck an issue on this 
*L LR. 14 AlL 513 ` "2A L J. 379 
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abstract right of the plaintiff and has not decided the same, it can not be 
said that when the sale has taken place, the plaintiff is precluded from 
obtdining a personal decree after the sale, if he is otherwise entitled. The 
form of the decree has now received a further madification and it runs as 
follows:— 

The plaintiff shall be at liberty (where such remedy is open to him 
under the terms of his mortgage and the law for the time being in force) 
to apply for a personal decree against the defendant for the amount of the 
balance. 


Reliance is placed by the learned counsel far the appellants on the 
case of Utiom Isblok R&i v. Ram Narain Ra? which was an appeal under 
the Letters Patent from the decision in 2 A. L. J. 379, wherein the learned 
Judges referred to the case in I. L. R. 14 All. 513, and said that they did 
not disagree with the view taken in that case but added that where a party 
entitled to a charge claims not merely a remedy against the property, the 
subject-matter of the charge, but also a personal remedy against the owner 
of that property, it was not premature to decide the question of liability 
on the hearing of the original suit and if this question has already been the 
subject of determination at the former trial, the rule in Musaheb Zaman 
Khan’s case was too broadly stated. It would, therefore, appear that the 
court can, if it so chooses, determine this questian at the hearing of the 
original suit but it is not bound to do so, and if it has refrained from deciding 
the question, although a claim was made :n the plaint, it cannot be said that 
a subsequent claim to that effect at a larer stage is barred by res judicata, 
Mr. Panna Lal has referred us to the cases of Jeuna Babu v. Parmeshwar 
Narain Mabthat, Mukbram Agarwala vw. S. Ebsan Abmad®, Ram Nath v. 
Nageshur Singh’, Iskar Das v. Maya Mal" and Maqbul Abmad v. Dinga 
Prasad®, wherein it has been held that if there is a composite decree, that is, 
a decree for sale, containing a declaration that if the net proceeds of the 
sale are insufficient to pay such amount, the plaintiff shall be at liberty 
to apply for a personal decree for the amount of the balance, there is an 
adjudication which is detrimental to the defendant and if the defendant 
does not appeal from it, he is under Section 97, C. P. C. precluded from 
disputing its correctness afterwards. Yet there are observations in some 
of these cases that the personal relief against the mortgagor can be asked 
generally only when proceeds of the sale prove insufficient and that a 
composite decree like this may be valid but it is usually improper. All 
these cases only go to show that where the right of the plaintiff to obtain 
a personal decree has been decided, the parties will be bound by such deci- 
sion. We have not been referred to a smgle case wherein it has been held 
that if there has been no decision on the point and if the plaintiff had 
claimed for such a relief in the plaint, the plaintiff would be barred from 
claiming it under Explanation $ of Section 11. Explanation 5 would not 
apply unless the relief claimed was such as it was obligatory on a court to 
grant and the cases, including cases of this Court, to which reference has 
already been. made, show that it is not abligatory for a court to grant the 
*, A L J. 171 7 tL L R. 47 Cal 370 (@P. C) 
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Crm relief in the nature of a personal remedy at the time of the original suit. 
1934 In Govindasamy Koundan v. Kandasamy Koundan® it was held 


— that the fact that the personal remedy is asked for in the plaint and ‘that 
Banu Ram nothing appears about it in the decree, is not enough to say that the 
E ak plamtiff is for ever after barred fram asking for it. 
= We might mention that in the written statement the defendants 
Bakel, l nowhere alleged that the plaintiff was not entitled to a personal decree. 

It is then said that the plaintiff did once on December 12, 1925 ask 
for a personal decree and the court on March 6, 1926’refused the 
plaintiff’s application. The plaintiff’s appeal against this decision having 
been dismissed on October 24, 1929 the plaintift is at all events now 
debarred from claiming a personal decree by his present application. ‘This 
is the second proceeding with reference to which the plea of res judicata 
is taken and strong reliance is placed on the case of Hook v. Administrator 
General of Bengat’® where their Lordships held that Section 11 of the 
Code of Civil Procedure is not exhaustive of the circumstances in which 
an issue is res judicata and it was observed that the binding force of an 
adjudication at one stage of the suit depends not necessarily upon Sec- 
tion 11 but upon general principles of law and that if it were not binding, 
there would be no end to litigation. In an administration suit it was 
held that a certain gift over was invalid as creating a perpetuity and in 
further proceedings in the suit the validity of the gift over was attempted 
to be re-agitated and their Lordships held that this could not be done. 
We have, in an earlier portion of our judgment, referred at some length 
to the circumstances under which the plaintiff withdrew his appeal and 
we are of the opinion that as a result ‘of the decision by the High Court, 
the plaintiffs right to obtain a personal decree has been expressly reserved 
and that the defendants cannot be permitted to say that the plaintiff should 
not now be allowed to claim a personal decree on the ground of res judicata, 
if under the law he is entitled to it. ‘The first sale after which the claim - 
was made for a personal decree was set aside by the High Court. The 
plaintiff had appealed against the decision of the learned Subordinate 
Judge, disallowing the plaintiffs application for a decree under Or. 34, 
Rule 6 and the defendants raised a preliminary objection that the appeal 
had then become infructuous and when the plaintiff wanted to amend his 
application, they strenuously resisted the same and this Court definitely 
said that by reason of subsequent events the parties had been relegated to 

_ ‘the position which they occupied immediately after the final decree was 
© passed. In our opinion the defendants cannot be permitted to take up now 
a contrary position on general principles of law and if anything has been 
decided between the parties by this Court it is that the plaintiff has 
‘obtained a fresh right to apply. 

We now proceed to decide the question whether the plaintiff can 
obtain a personal decree. Mr. Panna Lal contends that under Section 55, 
Clause (4), Sub-section (b) of the Transfer of Property Act the plaintiff 
‘has a charge upon the property sold to the defendants to the extent of the 
unpaid purchase money and he must confine himself to that property 
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alone; he cannot claim any relief against the person and other property of 
the defendants. He has, however, to meet the provisions of Section 100 
of the Transfer of Property Act which provides that 


Where immovable property of one person is by act of parties or operatia% 


of law made security for the payment of money to another, and the transad, 
tion does not amount to a mortgage, the latter person is said to have a 
charge on the property; and all the provisions hereinbefore contained 
which apply to a simple mortgage shell, so far as may be, apply to such 


charge, 

If a charge holder has all the right of a simple mortgagee, he can, when 
the net proceeds of thg sale have proved insufficient and if the balance is 
legally recoverable from the defendant, claim a personal decree for such 
amount. It is said that where a charge has been created by operation of 
law, the charge holder is not clothed with the rights of a simple mortgagee 
qua a nal remedy. Reliance is placed on the case of T'he Corporation 
of ta v. Kumar Arun Chandra Singh"; but the facts of that case 


CNIL 
pba 34 
Banu Ram 
= Y. 

os ULLAH 


Bajpai, J. 


were entirely different. Their Lordships held that Section 67A of the ‘ 


Transfer of Property Act did not apply where a charge has been created 
under Sec. 205 of the Calcutta Municipal Act. Reference was also 

. made to the judgment of Richards, J. in Uttam Isblok v. Phulman Rai; but 
. Banerji, J., the other member of the bench, was af a contrary opinion and 

we feel inclined to agree with his view for the reasons given a It is 
worthy of note that there was an appeal against this decision and although 
the decision of the Letters Patent bench proceeded on a different point, 
Stanley, C. J. observed that if it were necessary to determine the question 
of the right of a charge -holder to obtain a personal decree, would 
have difficulty in resisting the forcible reasoning to be found in judg- 
ment of Banerji, J. It is conceded that if the plaintiff had brought a suit 
in the first instance for the recovery of the unpaid purchase money from 
the defendants personally, there could have been no defence. In the sale 
deed in favour of the defendants there was an express stipulation that 
Rs. 3,030 was being left with the vendees for payment to one Mool Chand, 
a creditor of the vendors. In India agreements between two contracting 
parties are evidenced by the execution of a single document by one of the 
parties alone and yet if the contract has been agreed upon, the parties are 
bound by the rights conferred and the liabilities imposed by the document. 
The defendants, therefore, must be deeemed to have covenanted to pay 
the sum of Rs. 3,030 to the creditor and as they broke the contract, the 
Article applicable would be 116 of the Limitation Act, the document 


being a registered one, and the period of suit would be six years. Article ~ 


111 of the Limitation Act would not be applicable because that applies to 
a simple case where the vendee has not paid a portion of the purchase 


money to the vendor and not where he has broken a contract to pay the © 


same to a creditor of the vendor: There can be no doubt that the vendee 
made himself personally liable and the amount therefore is legally recover- 
able within the meaning of Or. 34, Rule 6 and the mere fact that a charge 
also has been created by operation of law does not disentitle the charge 
holder from pursuing the personal remedy. 
D38 Cel W. N. 917 n2 A. L. J. 379 
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Cav Mr. Harnandan Prasad on behalf of the respondent has referred us to 
1934 Raghukul Tilak v. Pitamber Singh. This case fully supports the res- 
— pondent both on the point of res judicata and on the question of ‘the 

Banu Ram plaintiffs right to obtain a personal decree. It was held that where title 

Inau Unan bas passed to the purchaser as the result of the purchase, the purchaser is 

— personally liable for the purchase money under Section 55 (5), Clause (b) 

Jaibel, J. of the Transfer of Property Act, irrespective of the personal liability 
created by the sale deed and that this personal liability is apart- from the 
liability imposed on the property purchased by him under Section 55 (4), 
Clause (b). The learned Judges said that where a charge is the result of a 
contract, there may also be a personal remedy to'be found. While dis- 
cussing the plea of res judicata, they observed as follows:— 7 j 

The question of res judicata arose in this way. The plaintiff when he 
brought his suit appended relief (b) to his plaint:— 

If the proceeds of the sale be insufficient to pay up the decretal amount 
due to the plaintiff at the time, he may be authorized to apply for a 
decree for the balance. 

Exception was taken on behalf of the defendants to the reliefs sought 
by the plaintiff. But nothing specifically was said about the particular 
relief which we have quoted above. No issue was framed . The 
learned judge who tried the case does not mention even the existence of 
this relief in his judgment. He contented himself with passing 2 decree 
under Or. 34, Rule 4 of the Civil Procedure Code. The decree that was 
framed followed the form No. 8, Series (d) appended to Schedule I and 
gave the plaintiff liberty to apply for a personal decree for the amount of 
the balance. 

On behalf of the appellants it has been contended that this decree having 
become final, the plaintiff’s right to apply under Or. 34, Rule 6 has been 
recognized once for all and the decree cannot be departed from. 

We are of opinion that Sec. 11 of the Civil Procedure Code does not 
in terms apply to this case. The present proceedings are only 2 part of the 
original proceedings and it cannot be said that the matter was decided 
either specifically or by implication in a previous suit. The rule of res 
judicata has been applied to subsequent proceedings when the points raised 
in the subsequent proceedings were raised in the earlier proceedings and 
were specifically decided. In the circumstances we do not think that we 
are in a position to apply the rule af res judicate and to hold that the 
plaintiffs right has been settled once for all and in his favour. 


The case before us is, if anything, stronger on facts and we also, as 
we said before, are not prepared to hold that the plaintiff’s right has been 
so settled once for all when the preliminary decree was passed against him. 
We are therefore of the opinion that the plaintiff is entitled to a personal 
decree and there is no bar either of res judicata or of any other principle of 
law to his obtaining such a decree. 

Finally it was contended that the plaintiff’s application for the prepa- 
ration of a personal decree was barred by time. There is no force in this 
contention. As stated before the Article applicable to the facts of the 
present case is Article 116 of the Limitation Act. The sale deed was 
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executed on November 15, | 1915 and the suit was brought within six years Crm 
of that date on November. 16, 1921 becali November 15, 1921 was a igs 


holiday. mae: 


For the reasons given above, we: have come to the conclusion that the are a 


decision, of the court below is correct and we dismiss this appeal with costs. Imam teats 
ee. . Appeal dismissed Bajpai, J. 


THAKUR PRASAD (Decree-holder) oe 
~ VETSH- 1934 
i KASTURI NARAIN SHUKLA (Judgment-debtor)* T 
Civil Procedure Code, Sec. 47—Agreement between decree-holder and judgment-  —- 
debtor limiting methods of executing decree—Whether to be recognised by Banner, J. 
Execution Cort, 
An agreement between the decreecholder and the judgment-debtor under 
which the decree-holder agrees mo” to take out execution against the 
person of the judgment-debtor and not to attach the money due to the 
judgment-debtor from a certain peson, is binding on the decree-holder 
and the execution court should recognise that agreement as binding on the 
decaree-holder and refuse execution contrary to the provisions of the 
agreement. 
Goberdhsn Das v. Dow Deyel, 1932 A. L. J. 365 distinguished. 
EXECUTION First APPEAL from < decree of Basu BHAaGwaAN Das 
BrHarGavA, Subordinate Judge of Goraxhpur. 


G. S. Pathak for the appellant. 
S. K. Mukerji for the respondent. 


The following judgment was delivered by 


BENNET, J.—This is a first appeal in execution by a decree-holder Bennet, J. 
in the following circumstances:— 

The decree-holder brought a suit ir the Calcutta High Court against 
the judgment-debtor and obtained a simple money decree and four minor 
decrees for different sets of costs. The decree-holder took out execution 
in Cawnpore of the main decree. During the course of those execution 
proceedings on July 20, 1928 the decr:e-holder gave a document to the 
judgment-debtor stating that the decree-holder would not take out execu- 
tion against the person of the judgmen=-debtor and he would not attach. 
the money due to the judgment-debtor from the B and N. W. Railway 
on account of loading and unloading contracts. The judgment-debtor 
applied to the court in Cawnpore to have this document certified as an 
adjustment of a decree. The court hed that it was not an adjustment 
of a decree because it did not state that any portion of the decree was 
satisfied but merely dealt with the remedies which a decree-holder might . 
enforce under his decree. On appeal Ly the judgment-debtor that view 
was upheld by a bench of this Court on February 4, 1932. Meanwhile 
the decree-holder applied in a court at Gorakhpur for execution of one 
of the decrees for costs by attachment of the money due from the 
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B and N. W. Railway for the loading and unloading contract. The 
judgment-debtor objected that the decree-holder was bound by his agree- 
ment in Cawnpore of July 20, 1928. The Gorakhpur court on February 
21, 1930 held that the agreement was binding on the decree-holder and 
dismissed the application for execution. The decree-holder made an 
appeal to the High Court. The High Court in the same order of February 
4, 1932 considered this appeal also and it held 
Coming to the Gorakhpur appeal we are of opinion that this appeal must 
also fail. The decree-holder did not raise the plea in the Gorakhpur 
court that the agreement was part of a larger agreement. Further he 
never sought to prove that such was the case. “That being so-the agree- 
ment dated July 20, 1928 was properly construed by the court below and 
it was rightly held to be binding on the decree-holder. 

That is, this court held that although the agreement was not an 
adjustment of the decree which should be certified under Order 21, Rule 
2, still the agreement was binding on the decree-holder and the execution 
court should recognise that agreement as binding on the decree-holder and 
refuse execution contrary to the provisions of the agreement. While the 
appeals were pending before the High Court on December 2, 1930 the 
decree-holder applied in Gorakhpur for execution of another of the decrees 
for costs by attachment of the same money with the B. N. W. Railway. 
The same objection was made of the agreement of July 20, 1928 and this 
was upheld by the Subordinate Judge by an order of February 2, 1931 
ordering the release of the money but staying execution pending the 
decision in appeals. On May 18, 1931 the decree-holder made an applica- 
tion to continue his application for execution of December 2, 1930. On 
January 23, 1933 the execution court passed the present order under 
appeal in which the court holds that the order of this Court dated February 
4, 1932 is binding on the decree-holder and that it cannot go beyond that 
order. 

Learned counsel contends that the order in appeal of this Court of 
February 4, 1932 is not binding as res judicata on the decree-holder 
because it was passed in an appeal from the execution of a different decree. 
Although the decree was different the decree was passed in the same suit. 
The difference consists merely in that the two decrees were for different 
sets of costs. I consider that there is no force in this argument. Even if 
rhe order of this Court were not binding as res judicata still, in my opinion, 
the order of this Court sets out the law to be applied and it is not open to 
me as a single judge to differ from the law as laid down by a bench of the 
Court. I may also add that there is no reason to differ. Learned counsel 
relied on a Full Bench ruling reported in Gobardhan Das v. Daw Dayal, 
which he claimed would show that an agreement which did not amount 
to an adjustment would not be binding on the parties for the purpose of 
execution. I do not think that there is anything laid down by this Full 
Bench to that effect. The question before the Full Bench was whether 
an order passed by an executing court substituting a compromise for the 
decree originally passed was an order which would give a fresh start for 
limitation as a subsequent order within the meaning of Sec. 48(1) (b). 
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It was held apparently that the order was not such a subsequent proceed- 
ing. That question appears to me to be an entirely different one from 
the question now before the court as to whether the present compromise 
is binding on the parties. ‘The compramise may be binding and yet the 
order passed to that effect may not give a fresh start for limitation. I 
may also- note that the compromise in the present case is quite different 
from the compromise in the Full Benca ruling because the present com- 
promise does not substitute anything fer the decree originally passed but 
merely deals with the limitation of the methods of executing that decree. 
It is further argued by learned counsel that the remedy of the judgment- 
debtor might be by a suit. I do no- consider that that is so because 
Sec. 47 lays down that between the pa-ties all questions arising in regard 
to the execution, discharge or satisfaction of the decree must be deter- 
mined by the execution court. The question as regards attachment of 
certain money and the issuing of a warrant of arrest are certainly questions 
dealing with the execution of a decree and therefore these questions must 
be determined by the execution court and not in a separate suit. 
For these reasons I consider that there is no force in the arguments 
for the appellant and I dismiss this appeal with costs. 
Appeal dismissed 


BAHAL SINGH (Jre¢gment-debtor) 
VeETSH. 
CHAMELI (Decee-bolder)* 

Civil Procedure Code, Or. 34, R. 5—Aptal from preliminary decree dismissed 
with costs—Applicetion for emendment of final decree already passed— 
Construction of. 

After the preliminary decree pass-d under Or. 34, R. 4 was confirmed 


on appeal, the decree-holder appliec that the final decree already passed - 


be amended by addition of the costs awarded by the appellate court and 

the court amended the decree as arayed; beld, that the decree-holder’s 

application asking for amendment ard the order of the court amounted, in 

substance, respectively to an applic-tion and an order for preparation of 

a fresh finial decree in terms of ths >reliminary decree on appeal. 
EXECUTION SECOND APPEAL from a decree of Basu TirLoxi NATH, 
District Judge of Meerut, confirming a decree of Basu Ray RAJESHWAR 
Samar, Subordinate Judge. 

B. Mukerji for the appellant. : 

P. L. Banerji (for whom H. P. Ser) for the respondent. . 

Thé Court delivered the following judgment:— 

This is a judgment-debtor’s appeal rom an order passed by the learned 
District Judge, Meerut, disallowing hs objection to an application for 
execution made by the respondent-decre-holder. ‘The only plea on which 
the application was resisted by the appellant was that it was barred by 
limitation. The learned District Judg» overruled the plea. Hence this 
appeal. 
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The respondent obtained a preliminary decree on foot of a mortgage 
on September 12, 1923. The appellant preferred an appeal to the Addi- 
tional Judge, Meerut, who dismissed it on January 7, 1924. A final decree 


SR R was prepared on November 4, 1924 on the basis of the decree passed by the 


CHAMELI 
Nissel- 
xilab, J. 

Allsop, J. 


court of appeal. The appellant preferred a second appeal to this Court, 
which was dismissed on July 7, 1926. After, the decree passed by the 
High Court in appeal from the preliminary decree an application was 
made by the respondent that the. final decree previously prepared be 
amended, as after the preparation thereof the High Court had upheld the 
preliminary decree and further costs had been incurred by the respondent 
and allowed to her by the decree of the High Court. The trial court 
allowed it and directed the amendment of the final decree as prayed. The 
final decree was amended so as to be in conformity with the -decree of the 
High Court as regards costs. It is not suggested that the co-called amend- ’ 
ment of the decree proceedings were taken behind the back of the appellant 
or that he had no opportunity of resisting the application for amend- 
ment. We must take it that those proceedings were taken between the 
parties and the order of the court, if otherwise valid and binding, is con- 
clustve between the parties. The order allowing the amendment was 
passed on January 14, 1929. 


The respondent applied on December 23, 1929 for execution of the 
final decree, computing the period of limitation from the order directing 
the amendment of the final decree. The judgment-debtor pleaded that 
the application for execution was barred by limitation, as it had been made 
more than three years after the date of the final decree as originally prepared, 
i.e, November 4, 1924. It is conceded that, unless the limitation is taken 
to run from the order of amendment of the final decree, the application is 
barred. The learned District Judge, wko overruled the plea of limitation, 
held that 

after a preliminary decree passed under Or. 34, R. 4 has been confirmed 
in appeal, the decree-holder again has a right to obtain a final decree in 
the terms of the preliminary decree on appeal. This is what really 
happened, though instead of saying that a final decree in the terms of the 
preliminary decree on appeal be prepared it was said that the final decree 
already passed be amended by additior of the costs awarded by the appellate 
court. 

The learned advocate for the appellant has strenuously contended 
that the final decree, dated November 4. 1924, had already become barred 
by limitation when the respondent applied for amendment thereof and 
when the court ordered its amendment, and that consequently the decree 
could not be revived by amendment. He has quoted a number of 
decided cases which, he claims, support his contention. It is not neces- 
sary for us to examine the authorities on which the learned advocate relies, 
because in our opinion the view taken by the lower court, if correct, pro- 
ceeds on a totally different ground, which is not affected by the conten- 
tion put forward before us. The learned District Judge construed the 
action of the Court ordering amendment of the final decree of November 
4, 1924 as one tantamount to passing a resh final decree, taking the High 
Court’s decree as the only subsisting preliminary decree in a mortgage 
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suit. It is clear to us that the final decree of November 4, 1924 could 
tiot have been “amended” under any rule of law. The application was 
not one under Secs. 151, 152 or Or. 47, C. P. C Nor can the so-called 
order of amendment be considered to be one under any of those provisions. 
To take the -order literally would imply that the Court passed an order 
which it had had no power to pass. If it is possible to construe the 
action of the court as‘legal, such construction should be adopted. In our 
opinion the learned District Judge has taken a correct view of the order 
amending the decree. It was, in substance, an order directing the prepara- 
ticn of a fresh final decree on the supposition that the final decree pre- 
viously prepared on foot of a preliminary decree passed by the trial court 
had become vacated by the subsequent preliminary decree passed by the 
High Court, in which the decrees of subordinate courts had merged. ‘The 
court should be deemed ta have proceeded on the view that the only sub- 
sisting preliminary decree was the decree of the High Court and that a fresh 
final decree based on that decree should be prepared. The mortgagee’s 
application asking for amendment and’ the order of the Court making use 
of the same word amount, in substance, respectively to an application 
and an order for preparation of a fresh final decree. The order which is 
infer parties is conclusive and the final decree prepared in pursuance of it 
is equally so. In this view, the only decree which was capable of execu- 
tion on the date on which the present application for execution was made 
was the decree prepared in January 1929, which was less than three years 
before the application for execution. The order appealed from is right in 
every respect. This appeal is accordingly dismissed with costs. 
Appeal dismissed 


GAEKWAR BARODA STATE RAILWAY (Defendant) 
VeTSHS 
MOHAMMAD HABIBULLAH and orHeRrs (Plaintiffs)* 
Limitation Act, Sec. 12(2)—Applicabiltty of—Application for leave to appeal to 
Privy Council. 

The wording of Sec. 12(2), Limitation Act, is quite sufficient to enable 
the applicant for leave to appeal to His Majesty in Council to exclude the 
whole of the time from the date when he applied for a copy of the decree 
until the date when the copy of the decree was ready. - 

`- Thibboy v. Chettyar, 26 A. L. J. 657 referred to. 
ORDER on application of The Gaekwar Baroda State Railway through 
the Manager and Engineer-in-chief of the said G. B. S. Railway, Baroda. 


P. L. Banerji and K. D. Malaviya for the applicant. 
M. L. Chaturvedi for the opposite party. 


The judgment of the Court was delivered by 


KENDALL, A. C. J.—This is an application far leave to appeal to His 
Majesty in Council, which has been opposed on the ground that it is 
barred by limitation. The decree against which the appeal has been made 
was dated December 22, 1933, and the present application is dated April 6, 

*P. C. A. 10 of 1934 
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A. C. J. 
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1934. The report of the office on it is that it is fifteen days beyond time. 
Mr. P. L. Banerji, for the appellant, relies on the provisions of Sub-section 
(2), Section 12 of the Limitation Act, and points to the fact that the _ 
period between January 22, 1934, when he applied for a copy of the 
decree, until April 20, 1934 when the copy of the decree was ready, should 
be excluded in computing the period of limitation. 

Under Sub-section (2) of Section 12 of the Limitation Act 

in computing the period of limitation prescribed for an appeal for leave 
to appeal and an application for a review of judgment, the day on which 
the judgment complained of was pronounced and the time requisite for 
obtaining a copy of the decree, sentence or ordet appealed from or sought © 
to be reviewed shall be excluded, 
and their Lordships of the Privy Council in the case of Tijibboy N. Surty 
v. T. S. Chettyar! have remarked: 

Sec. 12 makes no reference to the Code of Civil Procedure or to any 
other Act. It does not say why the time is to be excluded, but simply 
enacts it as a positive direction. 

The application is opposed on the ground that this period cannot be 
excluded because the time was not requisite for obtaining a copy of the 
decree. The reason given for this argument is that in this case a copy af 
the decree was not requisite, and that this is shown by the fact that the 
application for leave to appeal was filed an April 6, whereas the copy of 
the decree was not obtained until April 20. It is pointed out that in the 
Privy Council judgment to which we have referred their Lordships have 
remarked: 

If indeed it could be shown that in some particular class of cases there 
could be no object in obtaining the two documents, an argument might be 
offered that mo time could be requisite for obtaining something not 
requisite. 

As the dates given above show that the application for leave to appeal 
was filed before the copy was supplied, it is argued that the copy of the 
decree was not requisite, and that the time cannot be excluded. 

The paragraph in which the remarks relied on by the respondent 
occur sets forth an argument that might be used in a particular class of 
cases, and their Lordships proceed to demolish it so far at any rate as the 
particular case before*them is concerned. Mr. Chaturvedi, for the res- 
pondent, however, has tried to show that the present case is one in which 
the circumstances are peculiar and that as a matter of fact the copy of the 
decree was not requisite. The circumstances, as we have been shown from 
the record, are that on January 22, the appellant applied for a copy both 
of’ the decree and the judgment. The copy of the judgment was obtained 
on March 10, and as it happened, that provided sufficient material for the 
completion of the application for leave to appeal. When the applica- 
tion for both copies was made, however, the appellant was actually 
in need of the information which had to be provided by either the copy of 


- the decree or the copy of the judgment, and therefore it is impossible to 


say that on the date when the application for copies was made either of 
those copies was not requisite. It was only an accident, so to speak, that 
126 A. L. J. 657 at 661 
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the necessary information was supplied by the copy of the judgment and 
not by the copy of the decree. It has been ‘argued by Mr. Chaturvedi 
that as the information was actually supplied by the copy of the judgment, 
the copy of the decree cannot have been necessary. However true this 
may be of the period after March 10, when the copy of the judgment had 
been obtained, it has na application to the period: from January 22 to 
March 10. Even if this lesser period were to be excluded, the application 
would be within time. We are, however, of opinion that the wording of 
Sub-clause (2) of Section 12 is quite sufficient to enable the appellant to 
exclude the whole of the time from the date when the application was 
made until the date when the copy of the decree was ready. 

As this point might be taken in appeal, we direct that copies of both 
the judgment and the decree be filed. For the reasons given above we 
hold that the application is within time. The Valuation of the suit in the 
court below being above Rs. 10,000 and the valuation of the proposed 
appeal to His Majesty in Council being also above Rs. 10,000, ánd- the 
courts in India having differed, the case satisfies the requirements of law 
under Section 110, C. P. C., and we certify accordingly. 

Leave granted 


SUMESHAR BIND AND OTHERS (Defendants) 
VeTsus 
BALDEO SAHU (Plainiiff)* 
Civil Procedure Code, Sec. 2(11)—Joint Hindu family of brothers—The brother 
dies—Whetbher surviving brothers are bis legal representatives. 

On the death of a Hindu, who formed a joint family with his brothers, 
the latter were his legal representatives within the meaning of Sec. 2(11), 
~ G P. C. in respect of his separate estate. Accordingly a creditor of such 
a deceased person is entitled to a decree against the surviving brothers with- 
out proving that the deceased left any separate- property. When the 
oreditor applies for execution of his decree then the question will: come ,up 

for consideration whether the deceased held any property separately. 
Tamiz Beno v. Nand Kishore, 49 All. 64525 A. L. J. 359 referred to. 


Civ REVISION from an order of Maury S. Nawas Hasan, Judge 
of Small Cause Court of Gorakhpur. 

A. Dhsram Das for the pane 

Harnandan Prasad and H. P. Sen fcr the opposite p 

The following judgment was delivered by 


RACHHPAL SINGH, J.—This is a revision application by the defendants 
arising out of a suit instituted by the plaintiff to recover a sum of money. 


One Ram Sundar had executed a pronote in favour of the plaintiff. 


He died. ‘The defendants are the brothers of Ram Sunder deceased. 
The plaintiff instituted a suit against them to recover the amount due on 
foot of the pronote. Several pleas were taken in defence, but it is not neces- 
sary to refer to them. 
The learned Judge of the Court below found that the execution of the 
*Civ. Rev. 98 or 1934 
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Crm  pronote was proved. He held that Ram Sunder and his brothers consti- 
— ` tuted a joint family and, therefore, the brothers were legal representatives 
1934 of the deceased. The suit was decreed against them to the extent of the 
Sumesuax assets of the deceased, which might be proved to have come into their 
Buw hands. 
ats Dun Three of the defendants have preferred this revision application against 
—— the decree made by the Court below. 
Sata The only question for determination in this case is as to whether or 
$> !* aot the brothers of the deceased can be said to be his legal representatives 
against whom a decree could be passed in respect of the amount borrowed 
by him. s 
I have considered this question. It appears that there are condict- 
ing decisions on this point. Some High Courts have held that the mem- 
bers of the joint ak who succeed to the family estate by survivorship, 
are not legal representatives of the deceased inasmuch as they take ae 
holder’s estate by survivorship and not by succession. On the other hand 
some High Courts have held that they are the legal representatives of the 
deceased co-parcener within the meaning of Sec, 2, Sub-clause 11 of Code 
of Civil Procedure. It may be necessary some day to have a full bench 
decision. But I am not inclined at present to refer this matter to a larger 
Bench in view of the opinion expressed in a ruling of this Court, Temiz 
Bano v. Nand Kishore’. In that case it was held that 
A decree could be had against the legal representatives of a deceased 
debtor whether they had any assets af the deceased in their hands or not. 
How the decree, when obtained, was to be executed was a matter to be 
ascertamed thereafter. 


The principal question which is to be considered is whether the 
brothers of a deceased person in a joint family can be said to be his legal 
representatives. In the Civil Procedure Code in Sec. 2, Sub-sec. 11 “Legal 
representative” has been defined thus:— 


Legal representative means a person who represents the estate of a 
deceased person, and includes any person who intermeddles with the estate 
of the deceased and where a party sues or is sued in a representative 
character the person on whom the estate devolves on the death of the 
party so suing or sued. 

This definition means that a person on whom the estate of the 
deceased devolves, would be the legal representative. If the deceased had 
left an estate then the surviving members of joint family would certainly 
be his legal representatives. 

In the case before me the deceased and his brothers were joint in 
estate and, therefore, on the death of the deceased his surviving brothers 
would be his legal representatives in law. 

It was contended on behalf of the applicants that in this case there 
was no proof that the deceased had left any estate, and, therefore, it could 
not be said that his brothers are his legal representatives. It, however, 
appears to me that this question would have to be decided later on. The 
plaintiff is not under any duty to prove, before he can get a decree, that 
the persons named by him as the legal representatives got any estate of the 
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deceased. All that he has to show, in order to get a°decree, is that the Gm 
n whom he is suing would have gat the estate of the deceased, if he - 1934 
d left any. Now if the deceased had left any estate then his brothers  — 
would have been his legal representatives. The plaintiff was, therefore, Svimrar 
entitled to maintain a suit against them without giving any proof that they À 
were in possession of any property of the deceased. My view is that a person Barozo Samu 
who would have got the estate of tae deceased will be deemed to be his po ipsi,) 
legal representative. A creditor of the deceased co-parcener is entitled to a Smug, J. 
decree against the surviving brother of the deceased without giving any 
proof that he has got possession over an7 property belonging to the 
When he applies for the execution oZ his decree then the question will 
come up for consideration whether the deceased has left any asset. If the 
decree-holder can prove that the survi-ing co-parcener got any assets then 
he would be entitled to execute his decree against surviving co-parcener or 
co-parceners. 
It is perfectly correct that the surviving co-parceners in a joint family 
estate take the estate on the death of ane of the co-parceners by right of 
survivorship and not by succession. That proposition cannot be disputed. 
The plaintiff in the case before me dees not and cannot contend that in 
respect of the joint family estate the defendants can be treated as legal 
representatives of the deceased. The plaintiff desires a decree against the 
estate which the deceased might have held separately. In respect of the 
separate estate of the deceased his brothers who constituted a joint family 
along with him would be his legal representatives within the meaning of 
Sec. 2, Sub-clause 11 of the Code of Civil Procedure. 
For the reasons given above I Ford that the judgment of the learned 
judge of the Court below must be corfirmed. 
I dismiss the revision application with costs. 
Application dismissed 


NARAIN MOHAN DEV arp ANOTHER (Defendants) Givi 
sings l 1934 
KRISHNA BALLABHI DEVI AND ANOTHER (Plaintiffs) * 


Court Fees Act, Sch. II, Art. 17 (vi) —Sri—For framing a scheme with a view 
to separate enjoyment of the emoluments of the religious office held by the Numar- 
Naintiffs jointly with the defendent-—Court-fee payable. ULLAH, J 

The plaintiffs instituted a suit =o obtain an injunction restraining the 
defendants from interfering wits the service by the plaintiffs of an idol, 
and asking the court to frame a heme, so that they and the defendants 
might be entitled to carry on the service of the idol and to enjoy the 
emoluments of the office separatery and without interference from each 
other. The first relief was valued at Rs. 100 and @d valorem court-fee was 
paid. The second relief was valced for the purposes of jurisdiction at 
Rs. 5,400, but a fixed court-fee ot Rs. 10 was paid. On an objection by 
the Inspector of Stamps that an ad valorem court-fee should have been 
paid on the second relief, beld, that this was a suit to which Art. 17(t#), 
Sch, II, Court-Fees Act, applied and the court-fee paid was sufficient. 


"Stamp Reference in F, A. 388 of 1931 
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ORDER on the report of the Chief Inspector of Stamps, U. P. 


P. L. Banerji for the appellant. 
Mubammad Ismail (Government Advocate) for the Crown. 
K. N. Katju and I. B. Banerji for the respondents. 


The judgment of the Court was delivered by 


ALLSOP, J.—The plaintiffs-respondents instituted a suit in order to 
obtain an injunction restraining the defendants from interfering with the 
service by the plaintiffs of an idol and asxing the Court to frame a scheme, 
so that they and the defendants might be entitled to carry on the service 
of the idol and to enjoy the emoluments of the offiee separately and with- 
out interference from each other. ‘The first relief was valued at a sum of 
Rs. 100 and the court-fee was paid ad valorem. The second relief was 
valued for the purposes of jurisdiction at a sum of Rs, 5,400, but a fixed 
court-fee of Rs. 10 was paid upon it. An objection has been taken by: the 
Chief Inspector of Stamps that this was a suit for a declaration with a 
consequential relief of injunction and that an ad valorem court-fee should 
have been paid upon the value assessed on the second relief for the purposes 
of jurisdiction. It seems to us that there was no question of declaration. 
Fhe plaintiffs maintained that they were enjoying the emoluments of the 
office which they claimed and that they were carrying on the worship, 
although they said that the defendants were inclined to interfere with 
them. It was not maintained by the plaintiffs that the defendants had not 
a joint right with them to worship the idol and to enjoy the emoluments 
attached to the office. It seems to us that, although this cannot be des- 
cribed as a suit for partition, yet it is, in a sense, a suit which may be 
regarded as a suit of a similar nature for the purpose of estimation of court- 
fees. We think that this is a suit coming under Act. 17 (vi) of the Second 
Schedule of the Court Fees Act in that it is not possible to estimate the 
subject-matter in dispute at a money value. Suits for partition have always 
been held to be governed by this article; and we suppose that the reason 
for this is that a person in possession as a co-sharer who asks for partition 
is not asking for any advantage which can be estimated at a money value. 
He is already entitled to a share and all that he asks is that that share for the 
purposes of convenience should be divided by metes and bounds, so that 
he may have exclusive enjoyment of part of the property instead of joint 
enjoyment of the whole. The present relief is of a similar nature. The 
plaintiffs have asked that there should be some scheme by which they can 
enjoy separately the fruits of the office which they hold jointly with 
others instead of enjoying the emoluments jointly with them at all times. 
We consider, therefore, that this is a suit to which Art. 17(vi) of the Second 
Schedule applied, and we hold that the court-fee paid was sufficient. 


2 


A. LrJ. R HIGH COURT «© ` 297 


| BASWA 
VETSUS = 
EMPERCR* 
Municipalities Act, Sec. 85(1) (b)—Strike—Whether a reasonable cause: 

Sec. 85(1) (b), Municipalities Act, is specially intended to prevent a 
strike by the sweepers and the intentin is to lay down that a strike would 
not be a reasonable cause. By a reasonable cause the sub-section would 
include illness or festivities, such as marriage in the family of a sweeper. 

CRIMINAL REVISION from an orde of Ganca NATH ESQ., Sessions 
Judge of Aligarh. r` 
Gopi Nath Kynzru for the applicant. l 3 
M. Waltullah (Assistant Government Advocate) for the Crown,’ 
The following judgment was delivered by O 
BENNET, J.—This is an application in criminal revision on behalf of 
one Baswa, a sweeper in the employment of the Municipal Board of Atrauli 
in Aligarh district, who has been convicted of an offence under Sec. 85 of 
the U. P. Municipalities Act (Act H of 1916). The accused gave a 
notice to the Municipal Board saying ter 

I would strike work from 6-8-1934 if certain of my grievances were 
not redressed by 30-7-1934. oy ne 

The notice is dated 6. 7. 34. Tte case for the prosecution was that 
the Board considered the matter at a meeting and stated that the grievances 
of the sweepers would be considered ic he withdrew their notice, by 
8 a.m. on August 3, 1934, that the Boa-d after that date began to enlist 
new sweepers and when the sweepers whc had given notices discovered this, 
they made an application to the Secretary of the Board in the presence of 
the Chairman withdrawing their notice. The accused was one of. the 
persons making the application. The recruitment of new sweepers. was 
stopped and the old sweepers were allowed to resume their work which 
they did- Certain sweepers including the applicant did stop -their 
work on August 6 without giving any further notice and they were pro- 
secuted accordingly. ‘The accused alleged that he did not intend to with- 
draw his notice and that he put his thumb impression on the blank paper 
under the impression that it was his resignation in accordance with the 
orders of the Board. The lower courts Lave not accepted this explanatjon 
of the accused. The learned Sessions J-icge says: Se a 

After the withdrawal of their formal notices if the appellants felt, dis- 
satisfied and wished to stop_their work they should have given a fresh 


notice and should not have stopped wark without it. Appellants’ stopping - 


work after the application without fesh notice: makes them liable under 
Sec. 85 of the Municipalities Act. 

In other words, the courts below bave considered that the sweepers 
have a right to strike if they give notice I do not agree with that view 
of the provisions of Sec. 85 of the Muricipalities Act. Learned counsel 
agrees that Sub-sec. (1) (s) does not apply because that sub-section refers 

*Cr. Rev. 817 cl 1934 bo 








298 ° HIGH COURT [1935] 


to resigning or abandoning employment. The accused here stated that his 
intention was to strike work and this implies that he did not intend to perma- 
nently resign or abandon his employment. Learned counsel states that 
his intention was to come under Sec. 85, Sub-sec. (1) (b). This provides 
that a sweeper employed by a Board who without a reasonable cause of 
which notice has when possible been given to the Board absents himself 
from his duty shall be liable upon conviction to imprisonment which may 
extend to two months. Now there are two elements in this Sub-section, 
one being a reasonable cause and the other being notice where possible. 
The courts below have concentrated on the element of notice where 
possible. I do not think that this is the most important provision of the 
Sub-section. I consider that the provision in regard to reasonable cause is 
more important as the Sub-section states that the reasonable cause must 
always be present. The provision is intended to have a certain effect and 
it is intended to prevent some action on cori a of sweepers. Why is it 
that sweepers are singled out for this particular provision? Sub-sec. (2) 
shows that the provisions of Sub-sec. (1) may also be applied by the Com- 
missioner to 
any other specified class of servants employed by a board whose functions 
intinrately concern the public health or safety. 
This indicates the reason why sweepers are subject to these special 
rovisions that it is because their functions intimately concern the public 
AN or safety. Now it is clear that the cessation of work by a single 
sweeper of a Municipal Board would not have much effect on the public 
health or safety, as there would be no difficulty in getting some other 
sweeper to do his work for a temporary period. Obviously what the Sub- 
section is intended to prevent is cessation of work by a-large number of 
sweepers or, in other words, a strike. If sweepers are in a position to enforce 
their demands by a strike, this would render matters very difficult for a Muni- 
cipal Board, as owing to the strike the conservancy system would fail. I 
consider that the Sub-section is specially intended to prevent a strike and 
I consider that the Sub-section intends to lay down that a strike would 
not be a reasonable cause. By a reasonable cause I understand the Sub- 
section would include illness or festivities, such as, marriage in the family of a 
sweeper. On this view I hold that the accused acted without reasonable 
cause and therefore his plea that he had not withdrawn his notice would 
be of no avail. The accused therefore was rightly convicted by the lower 
courts under Sec. 85 of the U. P. Municipalities Act. The sentence of 
two months imprisonment under the circumstances of the case by the 
Magistrate or one month by the sessions court appears to me to be exces- 
sive and I should have considered that the present case would have been 


` met sufficiently by fine, but I understand that the sentence has now been 


carried out and to inflict a fine would be to enhance it. I accordingly 
dismiss this application in criminal revision. 
Application dismissed 
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MOTI LAL 
VETSHS 
EMPERCR* 
Penal Code, Sec. 179—Complainant—Wheber punishable under. 

Where the Magistrate summoned tne complainant as a witness under the 
provisions of Sec. 219, Criminal Procedure Code, and on his refusal to 
answer questions put to him, the Magistrate took proceedings under Sec. 
480; Cr. P. C,, and convicted him ander Sec. 179, I. P. C; beld, that a 
complainant is puaishable under Ses. 179, I. P. C. and the conviction 
was correct. 

Genesh Nerayen Sathe, [1889] 1: Bom. 600 distinguished. 


CRIMINAL REVISION from an order of J. N. MUsHRAN EsQ., Sessions 
Judge of Gorakhpur. 

Madan Mobsn Lal for the applicart. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

BENNET, J.—This is an applicatior in revision by one Moti Lal who 
has been fined Rs. 50 under Sec. 179, I. P. C. The sole ground in revision 
taken is that no offence under that secton was committed. The order of 
the magistrate shows that Moti Lal accused was produced as a witness in a 
criminal case K.-E. v. Usmen. That cae had been committed to the court 
of sessions by another magistrate in December 1933. Moti Lal was com- 
plainant in that case. But on seventern hearings between September 21 
and December 6, 1933 he refused to answer questions as a witness because 


he alleged he was suffering from pain in his stomach. On two dates he was. 


examined by a doctor who found that he was all right. The case there- 
fore was committed to sessions without the statement of Moti Lal, the com- 
plainant, being recorded. On February 26, 1934 the magistrate sent for 
Moti Lal who was produced before him and he desired to take the state- 
ment of Moti Lal under Sec. 219, Cr P. C. That section empowers a 
magistrate, if he thinks fit, to summcn and examine supplementary 
witnesses after the commitment and before the commencement of the 
trial. An oath was administered to Moti Lal and he refused to answer 
questions put to him on the ground that he had pain in his stomach. ‘The 
magistrate saw Moti Lal smiling when he said this and Moti Lal remained 
in court for 1% hours and talked freely abour other things. On this 
evidence the magistrate took proceedings against Moti Lal under Sec. 480, 
Cr. P. C. and came to the conclusion that he was guilty of refusing to 
answer questions touching a subject om which he was bound to state the 
truth and therefore the magistrate convicted him under Sec. 179, I. P. C. 
and fined him Rs. 50. 


Learned counsel relies on an old ruling of a bench of the Bombay 
High Court of the year 1889 reported im In Re Ganesh Narayan Sathe’. In 
*Cr. Rev. 845 of 1934 
1L L. R. 13 Bom. 600 
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that case one Ganesh Narain had made 2 complaint charging certain persons 
with purchasing judicial offices. The case was remanded for enquiry under 


~ Sec. 202, Cr. P. C. The complainant asked permission to withdraw from 


the prosecution alleging that he had no personal knowledge of the facts 
stated in his complaint. The magistrate examined the complainant at 
great length as to the motives which had induced him to file the complaint 
and as to the names of the persons, at whosé instigation: he was acting. The 
complainant refused to answer those questions. The magistrate ordered 
him to be imprisoned for seven days and dismissed the complaint. The 
Bombay High Court which had already ordered further enquiry in the case 
then sent for the record apparently with a view to seeing what further 
proceedings-should be taken in the case, and they decided that further 
action was not necessary. On pp. 603 and 604 it is stated: 

“In order to ascertain who were the real complainants the Magistrate 
interrogated the complamant, and, on his refusing to answer, ‘he 
directed his imprisonment. Such questions, however, were irrelevant 
to the real issue—whether there was a prima facie case made out of an 
offence. Even assuming that the Magistrate thought the questions 
relevant, it is very doubtful whether he could force a complainant, 

a voluntarily preferring a complaint, to answer. A complainant can 

i hardly be held a witness punishable for refusal to answer under either 
Sec. 485, Criminal Procedure Code, or Sec. 179, Penal Code. I find no 
case which includes a complainant in those penal proceedings. 

. This is the statement of one learned Judge. The other learned Judge 

took a different view and on page 625 he stated: 

The coropldinant would be bound when examined as a witness to 
answer all relevant questions. 


-It is to be noted that the first learned Judge on p. 604 did not deh- 
nitely say that the complainant would not be bound to answer relevant 
questions merely because he was a complainant and not a witness. The 
proposition which learned counsel desires to draw from this ruling that in 
no case will a complainant be punishable under Sec. 179, I. P. C. is clearly 
hot supported by the ruling. All that the ruling lays down is in the 
opinion of one learned Judge that where irrevelant questions were asked 
he should not have been punished under Sec. 179, I. P. C. In the present 
case the court desired to examine the complainant as a witness for the 
prosecution of persons who had already been committed to sessions on his 
own complaint. Such an examination would have been relevant and the 
magistrate had a discretion to require the complainant as a witness under 
Sec. 219, Cr. P. C. I consider therefore that the conviction under Sec. 179, 
I. P. C. was correct. The revision is therefore dismissed. 


Revision dismissed 
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NOOLA (Applicant) 
l . VETSHS a 
CHIMMAN -LAL (Opposite party)* 

Provincial Small Causes Courts Act, Sec. 23—Scope and object of—Not limited to 
a dispute of title to immovable property between the parties to the suit— 
When judge should try question of title bimself. 

There are no words in Sec. 23, Provincial Small Causes Courts Act, which 
justify the inference that before Sec. 23 can apply there must be a dispute 
of title to immovab& property between the parties to the suit. Dhbeni Ram 
y. Maikoo Lal, A. I. R. [1925] Oudh 687 dissented from. 

Section 23, Small Causes Courts Act, is intended to meet cases in which 
the Small Cause Court Judge is satisfied that the question of title is so 
intricate that it should not be decided summarily and then it should return 
the plaint for presentation to a competent court. Where on the other hand 
the judge decides to try the question of title himself he should not try it in 
a summary manner. Hira Lal v. Sharafatullsb, 14 In. Cas. 2 relied on. 

Cv Revision from an order of M. A. Nomant Esq., Judge of 

Small Cause Court Agra. 

M. L. Chaturvedi for the applicant. 

J. Swarup for the opposite party. 

The judgment of the Court was delivered by 

Baypal, J.—This is a defendant’s application in revision against a 
decree passed against him by a Judge of Small Cause Court at Agra. The 
plaintiff brought a suit for the recovery of a sum of Rs. 45 against the 
defendant on the allegation that the said sum was due for arrears of rent 


for seven months; the rent was claimed at the rate of Rs. 10 a month. 


for two months and Rs. § a month far five months. It was said that 


the plaintiff was the owner of two shops which the defendant had taken. 


on rent but about the end of March 1923 one of the shops was sold at 
an auction and purchased by a third party and thus the defendant was 
liable to pay the rent of only one of the shops after the auction sale. 
The defence was that only one month’s rent was due and the defendant 
thus admitted the liability to the extent of Rs. 10. He went on to say 
that for the last six months the shops were in the ownership of a third 
person who had purchased them at an auction sale and the rent had been 
regularly paid to this third person. It was then said that as the title 
of the plaintiff to the shops was denied, the plaint should have been 
returned for presentation to a court having jurisdiction to determine the 
title. 

The court below has held that the plaintiff was entitled to the rent 
of both shops for one month and of one cf the shops for five months and 
on this calculation it has given a decree to the plaintiff for Rs 35. It is 
contended in revision by the defendant that a question of title was raised 
in the suit and if the Small Cause Court Judge intended to decide that 
question, he should have decided it not in a summary manner but after 
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having asked the parties to produce all relevant evidence on the question 
and to have considered them thoroughly. ‘The learned Judge in the 
present case observes: “J, as small cause court, need not go deep into the 
question.” This shows that the learned judge decided the question of 
title in a summary manner. Under Sec. 23 of the Provincial Small Cause 
Courts Act when the right of a plaintiff and the relief claimed by him 
ds upon the proof or disproof of a title to immovable property or 
er title which such a court cannot finally determine, the court may, 
at any stage of the proceedings, return the plaint to be presented to a 
court having jurisdiction to determine the title. This shows that a small 
cause court is com t to decide a question of title but then he should 
finally determine same and not in a cursory manner as it has done in 
the present case. It is not always convenient for a Small Cause Court 
Judge to decide an intricate question of title and the object of the above 
provision is to meet cases in which the judge is satisfied that the question 
of title is so intricate that it should not be decided summarily and then 
it should return the plaint for presentatian to a proper court. In Hire 
Lal v. Moulvi Mobammad Sharafat Ullah’ the Additional Judicial Com- 
missioner of Oudh held that 


ee Oe mere te en ee eee 
7 a question of title, it is expedient for the court to return the plaint for 
presentation to a court competent to decide such a question. 

In the present case the question of title depended upon a considera- 
tion of 2 number of documents. The plea of the defendant was that the 
two shops had been mortgaged to a stranger who in execution of his mort- 
gage decree had purchased the shops at an auction sale. It was necessary 
to consider the boundaries contained in the mortgage-deed, the decree, 
the sale certificate and the dakhalnamaz. Admittedly in the present case ` 
the learned judge says that he need not go deep into the question and he 
has considered only the sale certificate in favour of the stranger and in.a 
summary manner held that as the dakhalnama clashes with the sale certi-. 
ficate, the former document is not worth any reliance. This was, there- 
fore, a case in which the question of title ought to have been decided by a 
competent court other than the small cause court. 


It was contended by learned counsel for the opposite party that the 
learned judge of the court below was competent to decide the question 
of title and as a matter of fact decided the same ‘after considering the 
evidence on the record. I do not agree with this contention, in view 
specially of the statement made by the learned judge himself that he 
does not propose to go deep into the question. It was brought to my 
notice that several smportant documents like the mortgage deed, the 
decree in the mortgage suit, the dakhalnama and the sarkhat in favour 
of the stranger have not been considered and discussed by the court below. 

It was then contended by the opposite party that there must be a 
dispute of title to immovable. Property between the plaintiff and the 
defendant, each setting up title in himself before the question of return- 
ing the plaint for presentation to the proper court arises. In this con- 
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nection reliance was placed on the case of Dbani Rem v. Maikoo LaP, 
Labhu Ram v. Mool Chand’, Chandrabbaga Bai v. Bakearam* and Hakim 
Mohemmad v. Hari Rem®. The definite basis of all these decisions men- 
tioned above, except the Oudh case, was that the defendant was estopped 
from pleading the right of a third party by reason of Sec. 116 of the 
Indian Evidence Act which says that during the continuance of a tenancy 
a tenant of immovable property shall not be permitted to deny that the 
landlord of such tenant had at the beginning of the tenancy a title to 
such immovable property. In all these cases the tenant wanted to deny 
the title of the plaintiff at the time when the tenancy was created and it 
was obvious that undêr Sec. 116 of the Indian Evidence Act he could not 
be permitted to do so. This was also the basis af the decision in the Oudh 
case but Dalal, C. J. went on to observe that 
the question at issue was one of tenancy and not of title and that the 
defendant did not say that he was the owner of the premises. He claimed 
ownership for a third person and that was no question of title between the 
parties. 

With great respect I am unable to agree with this interpretation of 
Sec. 23 of the Provincial Small Cause Courts Act. ‘The words used therein 
are: | o pene 

when the right of a plaintiff and the relief claimed by him in a court of 
Small Causes depended upon the proof or disproof of a title to immovable 
property. = i 

The enquiry therefore is limited to the right of the plaintif and to 
the relief claimed by him and it is the right of the plaintiff and the relief 
claimed by him which has got to be considered. There are no words 
which would justify the inference that the plaintiff and the defendant 
should be rival claimants to the immovable property. 

It was finally contended by the opposite party that the claim of the 
plaintiff to the extent of Rs. 10 was practically admitted by the defendant 
and so far’ there was no controversy and no question of title was to be 
investigated. But it is not possible to split the relief claimed by the plaintiff 
which was for the recovery of a larger sum of money and in that larger 
connection the question of title intervened. 

The result is that I allow this application, set aside the decree of the 
court below and order that the record be returned to the Small Cause 
Court Judge with a direction to him to return the plaint to be presented 
to a court having jurisdiction to determine the title. The applicant is 
entitled to his costs in this Court. ‘The costs of the court of first instance 
will be borne by the parties. 

Application allowed 
"A. L R 1925 Oudh 687 “A L R 1921 Lah. 91 
“A. L R 1926 Nag: 276 524 A. L. J. 384 
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RAMBOHOR MISIR (Platntiff) 
versus 
CHATURGHUN RAI (Defendant) * 

Limitation Act, Sec. 20 and Evidence Act, Sec. 91—Endorsement of payment on 
promissory note—Whether evidence to prove that no payment was made 
admissible—When deemed to be part payment of principal so as to save 
limitation. 

In his suit on a promissory note the plaintiff relied on an endorsement 
made on the promissory note (purporting to be a®recital of the payment of 
Rs. 10) to save limitation. The court found that in spite of the fact that 
both parties intended the endorsement to save limitation no payment was 
actually made and consequently dismissed the suit as time-barred. Held, 
that as the acknowledgment of the payment was required to be in 
writing under Sec. 20, Limitation Act, Sec. 91, Evidence Act pre- 
cluded oral evidence to prove that no payment was made and in 
consequence it must be assumed that the payment was made. Held, further, 
that at the time the endorsement was made the intention was to appropriate 
the payment towards the principal and not towards interest and it was 
effective to start a fresh period of limitation, and it was immaterial that 
at the tıme of drafting the plaint, the plaintiff changed his mind and chose 
to regard the payment as one towards interest. ` 

Crv REVISION from an order of PANDIT BISHUN NARAIN TANEKHA, 

Judge of Small Cause Court at Azamgarh. 


Kanhaiya Lal Misra for the applicant. 

K. Verma for the opposite party. —- 

The following judgment was delivered by 

KENDALL, J.—This is a plaintiff’s application under Sec. 25 of the 
Small Cause Court Act. The trial court has dismissed his suit on the 
ground that it is barred by the law of limitation. He sued on a promis- 
sory-note, dated June 18, 1930. A few days before the expiration of 
the three years’ period, an endorsement was made on the promissory note 
purporting to be a recital of the payment of Rs. 10 and it was claimed 
that this saved limitation. ‘The court, however, has found that in spite of 
the endorsement and in spite of the fact that both parties at the time 
intended the endorsement to save limitation no payment was actually made, 
and in consequence the claim of the plaintiff-applicant had become time- 
barred when the suit was filed. 

The decision is attacked on several grounds which I may take in 
order. In the first place, it is argued that as the endorsement was made on 
the promissory note and purported to recite a payment of Rs. 10, no 
evidence should. have been admitted to prove that the payment had not 
been made, and the court in allowing such evidence violated the provisions 
of Sec. 91 of the Evidence Act. ‘The position was that the parties had 
arranged that the endorsement should be made in order to attract the 
provisions of Sec. 20 of the Limitation Act, and this was a matter that was 
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“required by law to be reduced to tke form of a document”, and no 
cvidence was admissible in proof of suck matter except the document itself, 
namely, the endorsement. There is no doubt to my mind that the matter 
was one which was required by the provisions of Sec: 20 of the Limitation 
Act to be reduced to the form of a dcument, and no evidence could be 
given in proof of that matter except th- document itself. It has certainly 
been argued by Mr. Kamla Kant Verma for the opposite party that the 
evidence that was offered was not in proof of the matter, but in disproof 
of it, namely, to show that no payment had been made. I think, however, 
that the term “in proo§ of such matter’ must carry with it the term “in 
disproof of it”, because if evidence were to be admitted on one side, it 
would have to be admitted on the other; and I am, therefore, of opinion 
that Sec. 91 of the Evidence Act precludes this oral evidence, and in 
consequence it' must be assumed for the purposes of this case that the pay- 
ment was made. 

The next point taken is that, this being the case, part payment of 
the principal has been proved under Sec. 20 of the Limitation Act, and 
consequently a fresh period of limitation had to be computed from the 
date of the endorsement. It has been sointed out that in the plaint the 


plaintiff-applicant claimed that the payment was a part payment, not of ’ 


principal, but of interest. That part cf the plaint has been read out to 
me, and it appears that although the pzintiff did not in terms state that 
the payment was one towards the interert, he did at any rate in the figures 
which he gave at the foot of the plaint imply that the payment had been 
appropriated towards interest and not -cwards the principal. The argu- 
ment then used for the opposite party is this. Under Sub-sec. (1) of Sec. 
20 “where interest on a debt is > eee paid as such by the person 
liable to pay the debt. .. .... ” the payment will save limitation, but 
it must be paid as such by the debtor, tkat is to say, the debtor who makes 
the endorsement must specify that the payment is towards interest if it is 
to be an effective payment under this sub-section. It is clear that there 
was no such specification in this case and the applicant’s case is that the 
alleged payment was made towards the principal, so that there was no 
necessity for any specification by the dencor. But Mr. Varma’s argument 
is that the payment was not one towands principal, because the creditor, 
ie., the plaintiff-applicant, did approp-iate it towards interest, and the 
consequence is that Sec. 20 of the Limttation Act will not apply at all. 
There is some support for this argument in the case of Rem Prasad v. 
Binaek Shukul which has been followed more recently by a single Judge 
of this Court. But I think it is possiHe to distinguish the present case, 
because both parties agreed at the time of the endorsement that it should 
be made for the purpose of saving limitztion, and, therefore, I think there 
can be no doubt that at that time the intention was to appropriate the 
payment (which we must assume to have been made) towards the princi- 
pal and not towards interest. It was aeld in a Division Bench of this 
Court in the case of M. B. Singh and Co. v. Sircar and Co that where 
there has been no specification of such a payment to show whether ‘it is 


171933] A. L. J. 930 " [1930] A. L. J. 590 


306 e HIGH COURT ` [1935] 


Cm to be appropriated towards principal or interest it must be held to have 
Ip, been intended that the payment was towards principal. There might be 
—— some diffculty in applying this principle to every: case, because of the 
oe manner in which the Act is worded, and because of the ates decision of a 
Cuarosauun Bench of this.Court to which I have already referred.. In the circum- 
Rar -stances of the present case, however, I think it is clear that the payment 
Kendal], J. Was intended to be-made towards principal, and no matter whether the 
plaintiff afterwards changed his mind and chose to regard the payment as 

one towards interest—as he apparently did at the time of drafting the 
plaint,—it was nevertheless on May 29, 1933 effective - to start a fresh 

period of limitation. 

This being so, it is unnecessary for me to consider the further conten- 
tion of the. applicant that the endarsement amounts to an acknowledg- 
ment.under Sec. 19 of the Limitation Act. 

I allow the application with costs in this Court, set aside the decree 

à and order of the trial-court and direct that the suit be decreed. As the 
question relating to the admission óf the oral evidence was not raised in 
the trial court, I pass no order as to costs in that court. 


Application allowed 


Cava. ©.. HABIBUL Sa (Judgment-debtor) 


1934 7 a VeTSUS 
PEE SHIAM BAHADUR (Decree-holder) * 
e J. Civil Procedure Code, Sec. 60 (1), (c)—"Agriculiurist’ —Mesning of. 

i i An agriculturist in Sec. 60(1)} (c)-refers to an occupation and a man 
is an agriculturist who engages in. the cultivation of land, that is, who 
ploughs land, sows the crop and attends to it, The cultivation of land 
. by hired labourers by. a person who has a different occupation does not 
constitute that person an agriculturist. 

EXECUTION SECOND APPEAL’ from a decree of Ban RADHA KISHEN, 
District Judge of Budaun, confirming a aoci of BaBU SHEO NARAIN 
-VaisH, Munsif of- East Budaun. 
Mushtaq Abmad for the appellant. 
jz ' The respondent was not represented. 
~The following judgment was delivered by 
Bemmi, J. = BENNET, J.—This ig a second appeal’ by a judgment- debtor who 


claims exemption of the house in which he resided from attachment and 
sale in execution of a simple money decree. The exemption is claimed 
on the ground that he is an agriculturist under Sec.. 60(1) (c). I 
understand that an agriculturist refers to an occupation and that a man 
is an agriculturist who engages in the cultivation of land, that is, who 
ploughs land, sows the crop and attends to it. The appellant admittedly 
does . not. cultivate land himself by his own efforts. His occupation is 
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that of a mukhtar-i-am. As part of his pay -he -receives from his master 
some land free of rent in a village which is 16 or 17 kos from his resi- 
dential house'in the town of Budaun.: This land is cultivated by labourers 
hired by the appellant. I do not consider that the cultivation of land 
by hired labourers by a person who has a different occupation constitutes 
that person an agriculturist. Accordingly I dismiss this second appeal 
with costs. 


Appeal dismissed 


WAHEED HASAN AND OTHERS (Plaintiffs) 
- VETSHS 
ABDUL RAHMAN and otHers (Defendants)* 


Musselman Waqf Act (XLII of 1923)—Court as defined in Act—Whetber 
empowered to determine existence of wagf. 

The applicants moved the District Judge to take action under Sec. 10, 
Mussalman Waqf Act (XLII of 1923), against the opposite parties who 
were alleged to hold as Mutwallis certain waqf properties. The opposite 
parties denied that the properties in qusstion were waqf properties. Held, 
that as soon as a party denies the existence of waqf, the Court referred to 
in the Mussalman Wagf Act has no jerisdiction to proceed with the case 
any further, and the order of the District Judge dismissing the application 
was correct, 


Syed Ali Mobammad v. Collector of Bhagelpur, A. I. R. [1927] Pat. 189 — 


followed. 

Civ. REVISION from an order of MAULVI MUHAMMAD ZIAUL Hasan, 
Second Additional Subordinate Judge of Cawnpore. 

Mahmudullab for the applicants. 

Hyder Mehdi and Sri Narain Sahai for the opposite parties. 

The following judgment was delivered by ` 

RACHHPAL SINGH, J.—This is a revision application arising out of 
an application made by the applicants in zhe court of the learned District 
Judge, asking that action under Sec. 10 of Act XLII of 1923 be taken against 
the defendants. ~- 


Waheed Hasan filed an application in the court of the learned Dis- 
trict Judge praying that action under Sec. 10 of the Mussalman Waqf Act 
of 1923 be taken against the defendants. After filing the application, 
Waheed Hasan did not enter appearance and the other applicants got 
their names substituted in his place. The allegations were that the defen- 
= dants were holding as mutwallis certain waqf properties and that they 

had not furnished accounts. The learned District Judge, in whose court 
the application was made, sent it on for disposal to the learned Additional 
District Judge. 

When the case was taken up by him it was found that the defendants 
denied that the properties in question were waqf properties. The learned 
Additional District Judge was of opinion that because the existence of 
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the waqf had been denied he was precluded from proceeding -with the 
matter any further. He was of opinion that he had under the Act no 
power to make an inquiry as to whether or not the próperties in question 
were waqf properties. He, therefore, dismissed the. application. Against 
that order the present revision application has been preferred. 


After hearing the learned counsel appearing on both sides, I am of 
opinion that the order passed by the learned Judge of the court below is 
correct and should be affirmed. There is nothing in the Mussalman Wagf 
Act of 1923 to show that any power has been conferred on the district 
court to go into the question as to whether or no the properties, about which 
applications are made, are waqf properties. This was the view taken by 
a learned Judge of the Patna High Court in a case, Syed Ali Mohammad 
v. The Collector of Bhagalpur’, where it was held that there is no provi- 


sion in the Act authorizing the court as defined in that Act to determine 


as to whether any property which is denied to be a waqf property is 
waqf within the meaning of the Act. The learned counsel appearing 
for the applicants has relied on a Bench decision of this Court, Nastrullab 
Khan v. Wajid AIF, and has contended that certain observations made in 
that ruling by the learned Judges who decided it support his contention. 
I find myself unable to agree with this contention. As pointed out by 
the learned counsel appearing for the respondents, in that case the defen- 
dant had actually filed accounts in the court of the District Judge relat- 
ing to the property in question in that case, thereby admitting that the 
property was waqf property and he was the mutwalli of the same. ‘The 
facts of the case before me are altogether different, and so it cannot be 
said that the ruling in Nasirullah Khan v. Wajid Ali is applicable. Here 
the existence of the waqf is denied and, as I have already remarked, the 
Act does not confer jurisdiction on the district court to determine the 
question as to the existence of waqf or otherwise. To me it appears that 
the Act is applicable only to those cases in which the existence of the 
waqf is not denied. As soon as a party denies the existence of waqf, the 
court referred to in the Musalman Waqf Act would have no jurisdiction to 
proceed with the case any further. The only order that can be passed 
is that the applicants should get the matter settled by instituting a regular 
suit. 

In these circumstances I am of opinion that the order passed by the 
learned District Judge was correct, and I, therefore, dismiss the applica- 
tion with costs. 

Application dismissed 
1A. L R. 1927 Pat. 189 "LL. R. 52 All 167 
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SANT. Eat MAHADEO PRASAD (Firm) (Plaintif) 
R S -  wersus . 
©. KEDAR NATH (Defendant) * 

Ciil Procedurę Code, Sec. 115 end Sch. IL, Para. 15 and Government of India 
Act, ‘Secs am ad ome a to be et aside—Order to comply with Or. 
£0, Re a 

Tate hence High Court set aside the decree passed in terms of 
the-award, and directed the lower caurt to allow the parties 10 days’ time 
_tp file objections, afd after deciding the objections to proceed in accordance 
- with law. On remand the lower ccurt, after allowing parties to file 
objection, passed an order setting asde the award but in so doing it did 
, not’ actin accordance with the provisions of Sch. I, Para. 15. On a 
> revision from this order, beld, that the lower court had not complied with 
thé direction of the High Court and under Sec. 107, Government of India 
‘Act, the High Court had jurisdiction to set aside the order in question 
and to direct the lower court to decide the objections and set aside the 
award only if he finds that there ace grounds for setting it aside under 
Sch: II, Para. 15. An order on the objections to an arbitration award 
should comply with the provisions o= Or. 20, R. $, C. P. C. 
Scope of the powers of the High Court under Sec. 107, Government of 
India Act, pointed out. 
Crv Revision from an order ot Mauxvr Sven IzHar HUSAIN, 
Special Munsif of Allahabad. 


Chandra Bhan Agarwala for the aplicant. 

S. B. L. Gaur for the opposite party 

The following judgment was delivered by 

BENNET, J.—This is an application in civil revision by a plaintiff 
against an order dated March 28, 1934 by a spectal munsif of Allahabad 
Syed Izhar Hasan. A preliminary objection has been taken that as the 
order in question is one “setting aside the decree of the arbitrator”, by 
which presumably the Munsif Ge ei settng aside the award of the arbitra- 
tor and directing parties to uce evicence, therefore, there was no case 
decided but only a case i and no revision lay under Sec. 115 of the 
C. P. C. It has been held to this effec in Risal Singh v. Fagtra Singh’. 
If the present applicant like the applicant in that case had come for the 
first time before this Court I would consider that the ruling would govern 
the civil revision and I would have ruled that no civil revision lay. But 
the facts are different. In civil revisior No. 169 of 1933 the defendant 
made an application to this Court to revise the judgment of this 
munsif who made a decree in this suit in terms of the award. A 
learned single Judge d this Court in that revisional order stated that the 
Munsif should have allowed the parties 1 chance to challenge the decision 
of the arbitrator and should have allowed the usual period of ten ee 
to file objections. This Court therefore ordered: 

I set aside the judgment and decre= complained of and remand the case 
*Civ. Rev. 300 of 1934 
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Crm. to the munsif in order that he may give ten days’ time to the parties, from 
— the date of the information given to the parties of the receipt of the record 
> laaa in his court, to file objections. After the objections, if any have betn 
ined lit decided, the munsif should proceed in accordance with law. 
v. Now it is stated that the Munsif allowed the parties ten days to file 
Kroar NATH 


* E objections and then the Munsif passed the order which is now-under revi- 
Bennet, J. sion. ‘That order states as follows:— l 
Heard the learned counsel for parties. The general practice of this 
Court has been that a case is referred for decision to a referee. The 
- referee generally heard orally or took down the evidence of parties and 
gives his decision on such evidence. It has not been considered necessary 
to submit record of evidence to my court. ` ; 
But in view of the obiter dictum of the Hon’ble High Court, I hold 
that the proceedings in this particular case were bad. 
I set aside the decree of the arbitrator. Parties to produce evidence 
before me on 30. 4. 34. 


It is clear that what was intended by the learned Judge of this Court 
was that the Munsif should consider the objections in accordance with Rule 
15 of the Second Schedule of the C. P. C. Under that rule the court can set 
aside an arbitration award only on one of the grounds mentioned in that 
rule. The court has not attempted to act in accordance with the provisions 
of that rule. I consider that an order on the objections to an arbitration 
award should comply with the provisions of Order 20, Rule 5 and that the 
court should state its finding or decision with the reasons therefor upon each 
separate issue. Instead of complying with these provisions the court has 
merely referred to the order of this Court as an obiter dictum and stated ` 
that on that account the arbitration proceedings were bad. I consider that 
the Munsif has not complied with the direction of this Court which was 
that the Munsif should decide the objections and proceed in accordance 
with law. The Munsif has not decided the objections and he has not 
proceeded in accordance with law. Now learned counsel argued that 
because the present order would not amount to a case decided, therefore 
no revision would lie to this Court. I consider that under the provisions 
of Sec. 107 of the Government of India Act this Court has power and 
jurisdiction to see that the orders of this Court are carried out. This Court 
has given certain directions to this Munsif as to how he shall proceed. The 
Munsif has not carried out those directions and has purported to act in a 
different manner. That being so, I consider that this Court has jurisdic- 

: tion to set the order in question aside, and I set it aside, and I direct the 
Munsif to carry out the order already given on October 4, 1933 in civil 
revision No. 169 of 1933, that is, the Munsif should hear the parties and 
consider the objections and should set aside the award only if he finds that 
there are grounds for setting it aside, under Rule 15 of Second Schedule. 
Accordingly I allow this application in revision with costs and I set aside 
the order of March 28, 1934 and direct the Munsif to proceed in accordance 
with this order. a 

Application allowed + 


æ 
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SHERA KHAN (Applicant) 
VETSHS 
7 BHURE SHAH (Opposite party) * 

Civil Procedure Code, Sec. 92—Shrine—Scheme of management drawn. up in a 
proceeding tender Sec. 92—‘Commiltee of Visitors? dismisses mutwalli and 
appoints anotber—Dismissed mutwalli applies to District Judge for bis re- 
instatement—wW hether application lies. 

A scheme for the management of a shrine was drawn up in 2 proceeding 
under Sec. 92, Civil Procedure Code, under which a Committee of three 
visitors was to manage the shrine. The Committee dismissed the applicant 
from the post of mutwalli and appointed the opposite party as mutwalli. 
Thereupon an application was made to the District Judge for the setting 
aside of the proceedings of the Committee and the re-instatement of the 
applicant as mutwalli, and the removal of the opposite party from the 
office of mutwalli. The District Judge rejected the application. Held, 
that the order was correct as the District Judge had no jurisdiction to deal 
with the application, and the proper course for the applicant was to obtain 
the necessary sanction under Sec. 92, C. P. C., and to proceed in the 
Court of the District Judge by way of a suit under the Section. 

Mobent Dershen Das v. Collector of Meerut, 16 A. L. J. 742 and Abdul 
Hakim v. Burremiddin, I. L. R. 49 Nad. 580 at 584 relied on. 


Civ Revision from an order of Basu Trioxi Natu, District 
Judge of Meerut. 

K. C. Mital for the applicant. 

K. Masud Hasan for the opposite party. 

The judgment of the Court was delivered by 

BENNET, -J.—This is an application in civil revision brought by one 
Shera Shah against an order of the learned District Judge of Meerut dated 
May 26, 1933. Shera Shah made an application on March 19, 1931 to 
the District Judge setting out that there was a shrine or dargah of Mastan 
Shah in Muzaffarnagar district and that this shrine was endowed and in 
1906 a case No. 1 of 1906, Abdulla Skah and others v. Bunda Shab, was 
decided in the District Court for the removal of Bunda Shah and for 
framing a scheme for the management of the shrine. Learned counsel 
admits that this application was under Sec. 92, C. P. C. The application 
proceeded that it was decided that Bunda Shah should remain as mutwalli 
and that the scheme of management should remain as was arranged in 1900, 
and that there should be a committee of three visitors, the Collector, the 
Tahsildar and a respectable person of the locality, to manage the shrine. Later 
the applicant, Shera Shah, became the muwalli. By an order of February 3, 
1931, without the information of the applicant, the committee dismissed 
the applicant from the post of mutwalli and appointed the opposite party, 
Bhure Shah, as mutwalli. The application asked that the proceedings of 
the committee should be set aside and that the applicant should be re- 
instated as mutwalli and Bhure Shah should be dismissed from the office 
of mutwalli. The application was directed only against Bhure Shah. 
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The learned Additional District Judge issued notice to Bhure Shah who 
filed a reply. On July 18, 1931 the Additional District Judge passed 
an order stating that the committee of visitors had the power of removing 


Srmza Kuan the mutwalli for sufficient reasons to be recorded in a formal proceeding 


v 


Buvar Spay 20d the power of appointing a new mutwalli. He stated that the record 
— did not show what charges were actually brought against Shera Shah and 


Bennet, J. 


if he was given any opportunity to meet those charges. He proceeded to 
state. 

I will ask the committee to frame those charges, to give him an oppor- 
tunity (to meet the charges) and then to reconsider their order of removal, 
and if after doing this they come to the same ĉonclusion, then it will be 
for me to see whether the removal of the applicant is justified or not. 

Let a copy of this be sent to the board of visitors through the collector of 
Muzaffarnagar. 

In compliance with this order the committee reconsidered the matter 
and confirmed their previous order. The matter was again before the 
learned District Judge and in the order under revision of May 26, 1933 
the learned District Judge set out that he can find no provision under 
which he can interfere with the decision of the committee, that the learned 
pleader for the applicant only referred to Act XIV of 1920 and he could 
find nothing in that Act to justify interference. The application for 
removal of Bhure Shah and reappointment of Shera Shah was therefore 
rejected. 

In revision it is contended by learned counsel for applicant that the 
District Judge failed to exercise jurisdiction vested in him by law and that 
as the learned Additional District Judge had already exercised jurisdiction 
in the matter it was no longer open to the District Court to consider the 
question of jurisdiction. On the question of res judicata learned counsel . 
referred to two rulings, Ram Kirpal v. Rup Kuari! and G. H. Hook v. 
The Administrator General of Bengal. In these rulings no question 
similar to the present question arises where a Court purports to exercise 
jurisdiction and later decides that it has not got jurisdiction. There was 
no issue before the Additional District Judge as to whether he had jurisdic- 
tion or not. In any case we consider that under Sec. 115, C. P. C. it is for 
the applicant to satisfy us that the District Judge hdd a jurisdiction which 
he did not exercise and that no question of res judicata arises in this case. 

Learned counsel relied firstly on Sec. 92, C. P. C. and secondly on: 
the Religious Endowments Act (Act XX of 1863). 

In regard to Sec. 92, C. P. C. the argument of learned counsel was 
that as the claim had been settled in 1906 under that section in a proper 
proceeding in which the applicant at the time Abdulla‘’and others had 
obtained the sanction required by Sec. 92, C. P. C., no further sanction 
under that section was necessary, because the present application is in 
regard to a scheme which was settled under that section. Learned counsel 
referred to various rulings on this point. In Sekberøm Daj Ganpule v. 
Ganu Raghu Gurao’, there was a second appeal from an appellate decree 
of the District Court upholding a decree of the Subordinate Judge 
to the effect that he had not jurisdiction to entertain a certain suit. 
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The suit was brought by a Reet pujari of a temple to establish Gm 
his right toa certain share in the afferings made to the deity which {gs4 
were being appropriated by the Gurcvas. We do not consider that — 
the judgment i is in favour of the applcant. All that can be quoted in cae Bitan 
his favour is 2 passage on page 928, Column 1, which states: e S 
le has been accepted before os- at the Bar that ic is open: tur ahyont — 
interested in this fund to apply to -he District Court, which framed the Benet, J 
scheme, to supplement or modify th= same. It is not suggested that a 
separate suit under Sec. 92 is necessary. Though no liberty to apply is 
reserved under the scheme, such a reservation can be afterwards implied. 
An application to the District Court seems to be the obvious and, as I hold, 
the only remedy open to the partie: under the circumstances, to have a 
direction from that Court as to the offerings laid before the deity. 

We understand from this passage that the court considered that an 
application in regard to the carrying oct of the scheme could be made to 
the District Judge and that a suit was not necessary for such a purpose. 
Be that as it may the present applicatior. is not one of that nature because 
the application asks for the removal of a trustee and the appointment of 
another trustee. Those matters form tke subject of two of the reliefs (e) 
and (Èb) under Sub-sec. (1) of Sec. 92 and it is laid down that a suit is 
necessary with the sanction of the Lega. Remembrancer for that purpose. 
Reference was next made to Prayag Dos; Ji Varu v. Tirumala Sri Ganga 
Charla Veru*. In that case their Lordskiss of the Privy Council approved 
of a scheme for the administration of a certain trust of a religious nature. 
Learned counsel relies on Paragraphs 10 and 11 of the scheme on p. 142. 

In Paragraph 10 it is provided hie amy person interested may apply to 

the District Court with reference to the carrying out of the directions of 

the scheme. “That will not, in our opinion, cover an application for the 
removal of a trustee and the appointment of another trustee. Paragraph 

11 lays down that any person interested from time to time may apply 

to the High Court for any modificatbn of the scheme. ‘That is, any 
application for alteration of the scheme could not be made to the District 
Court but must be made to the High Court. ‘The present application to 

the District Court could not sustain any authority from that provision. 
Similarly in Umeshananden Dut Jha v. Sir Ravaneswar Prosad Singh” it 
was held that when a scheme had been f-amed by the District Court under 

Sec. 539, C. P. C. and confirmed by the High Court any application for 
modification of that scheme must be made to the High Court, but the 
District Court may give instructions for carrying out the modified scheme. 

In Mobent Darshan Das v. The Collector of Meerut? it was held that an .. 
order of removal of a mohant by a District Judge can only be made when ~ 
there is a suit before him under Sec. 52. C. P. C. brought with the sanc- 
tion of the Legal Remembrancer. 

On the opposite side reference is made to Abdul Hakin Baig v. 
Mobd. Burramiddin". ‘This ruling is quo-ed to meet an argument of learned 
counsel for the applicant which was to the effect that the scheme as drawn 
up in 1906, although it did not specificaly reserve a power to the District 
Judge to revise the decision of the committee as regards the removal of a 
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Cı mutwalli, impliedly reserved such a power. On p. 584 it was held in the 


Ta, Madras ruling: 
C When Sec. 92, Civil Procedure Code, directs that for the settlement 
Suma KHAN of a scheme and for other reliefs the sanction of the Advocate-General 
Y 


should be obtained, it would be tra vires of any Court to obtain jurisdic- 

tion by inserting 2 clause in the scheme whereby persons interested in the 

Bennet, J. 7 scheme or others are enabled to apply to the Court for the alteration of 
the scheme. 

We consider therefore that although the scheme was originally drawn 
up in a proper proceeding under Sec. 92, C. P. C. that fact does not remove 
the necessity imposed by the section for the obtaming of sanction before 
the Court can act under the section and remove a trustee or appoint another 
trustee. We may note that the sanction in the suit No. 1 of 1906 was 
granted to certain persons, Abdulla Shah and others, and not to the appli- 
cant, Shera Shah. 

The next point which was argued was in regard to Act XX of 1863, the 
Religious Endowments Act. Under Sub-sec. 2 of Sec. 92, C. P. C. there 
is an exemption of the provisions of the Religious Endowments Act of ’ 
1863 and a suit brought under that Act does not require the sanction 
imposed by Sec. 92 (1). Learned counsel claimed that his application 
would come under Sec. § of Act XX of 1863. That section begins: 

Whenever from any cause a vacancy shall occur in the office of any 
trustee, manager or superintendent to whom any property shall have been 
transferred under the last preceding section 

the civil court shall have power to appoint a manager etc. Now there are 

two objections to the application of this section in the present case. In 

the first place the application was made on March 19, 1931 and there was 

no vacancy at that time existing in the office of mutwalli which had been 

filled by the order of the committee of February 3, 1931. The section 

only applies, in our opinion, where there is a vacancy existing at the time 

the application is made, and that is not the case in the application 

made before us. The second objection to the application of Sec. 5 

is the words “to whom any property shall have been transferred 

under the last preceding section.” That is a reference to Sec. 4 

which provides for cases where there were trustees, managers or superin- 

tendents under the control of Government at the time of passing of the 

_ Act. - It is not shown that the endowment in question came under that 
description or that it was in existence in 1863 or was under the control of 
Government. We consider, therefore, that Sec. 5 of the Religious 

ri Endowments Act of 1863 will not apply. We have further considered 
~ >un the question as to whether Sec. 14 would apply. That section states that 

” any person or persons interested in any mosque etc. may sue before the 
civil court, the trustee; manager or superintendent of such mosque, temple 
or religious establishment or the member of any committee appointed 
under this Act for any misfeasance, breach of trust, neglect of duty, 
committed by such trustee etc. The question is whether under this sec- 
tion the present application would lie against the trustees etc. for misfeas- 
ance in dismissing the applicant without sufficient reasan. We are of 
opinion that the words “appointed under this Act” apply not only to “the 
members of the committee” but also to the words “trustee, manager or 
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superintendent” and that the-section is to be read in the same manner as 
Sec. § in which a similar qualification is attached to the words “trustee, 
manager, or superintendent.” Learned counsel argued that the words — 
“appointed under the Act” only referred to the words “member of any 5HmA Kuan 
committee.” Even, if we accepted this argument, which we do not, pone swan 
learned counsel is in the difficulty that for the present application we-are - —— 
of opinion that the members of the committee are necessary parties-as the Beranek, J 
applicant alleges that the members of the committee were guilty of a 
misfeasance in passing the order of dismissal without due cause. As they 
are necessary parties and as learned counsel admirs that the words “mem- 
bers of any committee’? are qualified by the words “appointed under this 
Act” it is therefore clear that the present application could not ke even 
on his own admission under Sec. 14 of Act XX of 1863. 

For these reasons we are of opinion that the present application can- 
not lie under that Act. 

The position therefore is that in our opinion learned counsel has 
failed to show that the District Judge under the circumstances of this 
case had any jurisdiction in the matter. The proper course for the appli- 
cant to have adopted would have been, in our opinion, to obtain the 
necessary sanction under Sec. 92, C. P. C. and to proceed in the court of 
the District Judge by way of a suit under that section. He has not 
adopted that course and the District Judge has not got jurisdiction to deal 
with this application. Under these circumstances we cannot hold that 
the District Judge failed to exercise a jurisdiction which he had. 

We therefore dismiss this application in revision with costs. 

Application dismissed 


1934 


BAIJ NATH BALMAKUND (Plaintiff) 
Versus 
CHEDI LAL AND OTHERS (Judgment-debtors)* - 
Execution—Com promise decree—Construction of—Payment by instalments— 
Tender of payment filed within time—Payment deposited in treasury next day — —— 
—Whetber payment in time. 
A compromise decree provided that if instalments totalling Rs. 13,000 Axzsop, J. 
were paid on due dates the decree would be fully satisfied, and it was further 
laid down that in case the judgment-debtor failed to pay the instalments on 
due dates and three instalments were allowed to become overdue or the - 
judgment-debtor failed to pay Rs. 13,000 in 244 years, then, in either case, 
the judgment-debtor would be liable to pay the entire decretal amount, 
viz., Rs. 20,000. No payment was made in respect of the first two instal- 
ments. On the date when the third instalment was payable the judgment- ~.~- 
debtor filed a tender of payment of one instalment, which was actually 
deposited in the treasury on the next day. The judgment-debtor subse- 
quently paid the remaining part of Rs. 13,000 within the stipulated period -~ 
of 24% years. The decree-holder then took out execution for the remain- 
ing Rs. 7,000 on the allegation that the judgment-debtor did not comply 
with the conditions laid down in the compromise. Held, that on a true 
construction of the compromise there was no failure to comply with its 
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terms. Held, further, that tender having been made in time, payment 
should be considered to. have been made in time in the present case. 
Kunj Beberi Singh v. Bindesbri Prasad, [1929] A. L. J. 286 referred to. 
EXECUTION FIRST APPEAL from a decree of Basu Ram UcrRAaH LAL 
SRIVASTAVA, Subordinate Judge of Cawnpore. 


B. Molik and A. Dharam Das for the appellant. 
P. L. Banerji and S. N. Seth for the respondents. 


The judgment of the Court was delrvered by 


NIAMATULLAH, J.—This is a decree-holder’s appeal from an order 
passed by the learned Subordinate Judge of Cawrpore disallowing execu- 
tion of a decree applied for by the appellant. It appears that a compro- 
mise decree was passed in favour of the appellant for Rs. 20,000. The 
decree, however, provided that if a sum of Rs. 13,000 was paid in the 
manner stated in the compromise, it would be fully satisfied. If, on the 
other hand, payment was not made in the manner agreed on, the decree- 
holder would be entitled to take out execution for the entire amount. 
The manner of payment, referred to in the compromise, was in five instal- 
ments. The first instalment of Rs. 2,500 was payable on December 22, 
1929, the second one of the same amount ‘on June 22, 1930, the third of 
the same amount on December 22, 1930, the fourth of the same amount 
on June 22, 1931 and the last alent of RS: 3,000 was payable on 
December 22, 1931. The compromise proceeded to lay down that in case 
the defendants failed to pay the instalments on due dates and three instal- 
ments were allowed to become overdue, or the defendants failed to pay 


- Rs. 13,000 in 24% years, then, in either case, the defendants would be liable 


to pay the entire decretal amount, namely, Rs. 20,000. No payment was 
made in respect of the first two instalments. On December 22, 1930, 
when the third instalment was payable, the judgment-debtors filed a tender 
of payment of Rs. 2,500, ach was actually deposited in the treasury on 
the next day. The judgment-debtors subsequently paid the remaining 
part of Rs. 13,000 within the stipulated period of 21⁄2 years. The decree- 
holder then took out execution for the remaining Rs. 7,000 on the allega- 
tion that the judgment-debtors did not comply with the conditions laid 
down in the compromise and rendered themselves liable to pay the entire 
sum of Rs. 20,000. 

The learned advocate for the decree-holder bases his contention on 
the stipulation in the compromise that, if three instalments are allowed to 
become due, then the entire sum of Rs. 20,000 would be payable. He 
argues that in so far as three instalments became due on December 22, 
1930, the judgment-debtors forfeited the concession given to them by the 
compromise. We have carefully considered the language of the compro- 
mise and are of opinion that this contention cannot be accepted. The 
stipulation preceding the one relied on should not be ignored. The latter 
provides that the instalments shall be paid on specified dates, and if pay- 
ments are not made on those dates and three instalments are allowed to 
fall in arrears, the decree-holder would be entitled to recover the entire 
Rs. 20,000. Taking the compromise as a whole, we haye no doubt what 
the parties meant and what is the right construction to be placed on it. 
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The right of the decree-holder to recover the enhanced amount would 
come into existence if-three instalments become overdue and none, of them 
is paid. The fact that three instalments become due alone is not enough. 
There should be the further condition that payment of any of them should 
not be made. Here though three instalments became due on December 21, 
1930, payment of one of them was made. ‘The contingency in which 
the decree-holder was entitled to recover the entire sum of Rs. 20,000 did 
not, therefore, arise. 

It is next contended that the judgment-debtors could have made the 
payment to the decree-holder out of court and that they merely filed a 
tender in court on the last day, the actual payment having been made 
the next day, i.e., one day after the date fixed far payment. It has been 
held in a number of cases that tender amounts to payment if money is 
deposited within the usual time. It is not suggested that the judgment- 
debtors had no ready money on December 22, 1930 and the filing of 
tender was merely a pretence of payment. It wzs open to the judgment- 
debtors to make payment through court. Indeed, we think this was a 
more prudent course. They were justified in paying through court, 
and the only manner in which they could have done that was by filing a 
tender in court and depositing the money in the treasury. We hold, 
in these circumstances, that the tender made on December 22, 1930 
amounts to payment on that date. The learned counsel for the decree- 
holder has referred us to Kunj Bebari Singh v. Bindeshri Prasad Singh’. 
That case is easily distinguishable from the one before us. ‘There the 








tender was filed one day after the date fixed for payment and the actual _ 


deposit was made still later. Assuming that tender amounted to payment, 
it could not be denied in that case that payment was made one day beyond 
time. In the case before us tender was made in time; and if tender 
amounts to payment—as we hold it does—payment should be considered 
ta have been made in time in the present instance. 
The appeal fails, and is dismissed with costs. 
l Appeal dismissed 
101929] A L. J. 286 
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Criminal Procedure Code, Secs. 369 and 561A—Jail applications for revision dis- 
missed by High Cosrt—Fresh applications made through counsel—W hetber 
can be entertained. 


Applications made from jail for the revision of the orders passed by the 
lower court were considered on the merit and dismissed by a single Judge of 
the High Court. On fresh applications being filed through counsel, beld, 
that the High Court had no jurisdiction to review its own orders and the 
fresh applications could not be entertained. Kumji v. Emperor, [1934] 
A. L. J. 704 relied on. 

Case law discussed. 
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CRIMINAL REVISION from an order of Basu Harr Har Prasap, Ses- 
sions Judge of Azamgarh. 

S. B. Jobri and B. S. Darbari for the applicant. 

M. Waliullab (Assistant Government Advocate) for the Crown. 


The judgment of the Court was delivered by 


KENDALL, J.—These three applications for revision have been referred 
to us because they raise an important question of law as to which the learned 
referring Judge was in some doubt. Applications for the revision of the 
orders passed by the lower court had been already disposed of by him. 
They were applications made from jail, but althou$h he had not had the 
advantage of hearing counsel on behalf of the applicant, he had considered 
the applications on the merits and had dismissed them. On fresh 2ppli- 
cations being filed through counsel the question was raised whether he 
had jurisdiction to review his own orders, and he ordered notice to be 
issued, and after hearing counsel passed the order under which the cases 
have been referred to us. 

Section 369 of the Criminal Procedure Code as it now stands is as 
follows:— ` 

Save as otherwise provided by this Code or by any other law for the 
time being in force or in the case of a High Court established by Royal 
Charter, by the Letters Patent of such High Court, no court when it 
has signed its judgment shall alter or review the same, except to correct 
a clerical error. 


But Mr. Johri in dealing with this section has pointed out that 


‘although the general rule is against him, he may be saved by the ex- 


pression “save as otherwise provided by this Code”, for in Sec. 561A of 
the Code it has been enacted that 
nothing in this Code shall be deemed to limit or affect the inherent power 
of the High Court to make such orders as may be necessary to give effect 
to any order under this Code or to prevent abuse of the process of any 
court or otherwise to secure the ends of justice. 


It is argued that this modifies the provisions of Section-369, and that 
even if the later section does not invest the court with any fresh powers, 
it still recognises the inherent power which the court already possesses. 

In order to support his argument Mr. Johri has referred us to several 
cases, only three of which, however, appear to be really germane to the 
present issue. In the case of Sripat Narain Singh v. Gobbor Rai! a single 
Judge of this Court had before him an application in revision which, as 
he remarked, was really “in effect an application in review”, and although 
he finally rejected the application “on the ground that the matter has 
been decided, and that there was no flaw in the previous decision”, there 
are some passages in his judgment which favour the present applicant. 
For instance, he remarked: 

I am not prepared to say that a Judge of this Court cannot review his 
judgment or decision. But it appears to me very clear that the application 
for review must come before the Judge who passed the decision which has 
to be reviewed. 
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This is evidently a reference to Rule 8 of Chapter I of the High Ciuma 
Court Rules, to which the learned refirring Judge has adverted, but the 4,5; 
question we have now to decide is whether the same Judge who dealt —- 
with the earlier application for revision has any jurisdiction to review BAN WAR: Lar 
his own order, and in the decision =rom which we are now quoting it Eurraoa 
appears that Mr. Justice Ashworth was at any rate doubtful on that ques- 
tion. In the case of King-Emperor v Shiv Daf, a single Judge of the Kendell, J. 
Oudh Chief Court held that Sec. 561(£c) of the Code of Criminal Proce- 
dure is in no way limited or governed by Section 369 of the same Code, 
and that the High Court had powez ro reconsider the question of sen- 
tence when the ends of justice required it. It should be remarked that 
the learned Judge followed a decision of the Lahore High Court (1927 . 
A. I. R. Lah. 129) which has since been overruled by a Division Bench 
of the same court as we shall presentl~ show. The third case on which 
Mr. Johri relies is an unreported decision of a Bench of this Court in 
which the learned Judges had in revision enhanced the sentence passed 
against the accused, but subsequently found that notice had not been 
served on the accused, and they therefcre reviewed the case and held that 
the order passed enhancing the sentence was without jurisdiction. 
On the other side, the learned Aasistant Government Advocate has 
called our attention to a good many authorities which are very much to 
the point. In the case of Queen-Emfpress v. Durga Charan? a Bench of 
this Court held that the High Court has no power under Sec. 369 of 
the Criminal Procedure Code to review an order dismissing an applica- 
tion for revision, and the only remedy is by an appeal to the prerogative 
of the Crown as exercised by the Local Government. This decision is 
dated 1885, and we must point out that Sec. 369 of the Criminal Proce- 
dure Code as it stood at that time has since been amended, but the decision 
of the Bench is authority for showing that at that time the High Court had 
no power to review such an order. In the case of Govind Sabal v. Emperor" ` 
a similar opinion was expressed by a bench of two Judges of this Court in 
1915, and in 1922 a single Judge held that the High Court had no power 
to review its own order dismissing a criminal appeal. King-Emperor v. 
Kale®, The most recent decision of tais Court to which we have been 
referred is that of Mr. Justice Bennet in the case af Kunji Lal v. Emperor’, 
in which after a comprehensive survey of the decisions of various High 
Courts, including that of the Oudh Chief Court to which we have referred, 
the learned Judge held that the High Court has no power under Sec, 561A 
of the Criminal Procedure Code to revirw its judgment in a criminal revi- 
sion when once it has been pronounced and signed. He noticed the fact 
that Sec. 369 of the Code had been amended in 1923. Before that date 
the section read in the Criminal Procedure Code of 1898, 
No court other than a High Coart, when it has signed its judgment, 
shall alter or review the same, except as provided in Secs. 395 and 484 
or to correct a clerical error, 


but it is clear from the earlier decisicn. of the Allahabad High Court’ to 
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Canamat which we have referred that this section and also the similar section in the 
isss Criminal Procedure Code of 1882 were not interpreted to mean that the 
— High Court had an inherent right of reviewing an order passed by itself 

Banwan Latin revision. It follows therefore that when the section was amended in 

Furrson 1923 in such a way as to show that the High Court had no power of alter- 
— ing or reviewing a judgment, except to correct a clerical error, the Legisla- 

Kendell, J. ture did not attempt or intend to deprive the High Court of any inherent 

power which it had hitherto possessed. ‘This point is of importance when 
we consider the application of Sec. 561A which was also introduced into 
the Code in 1923. That section does not in terms invest the Court with 
any powers which it did not possess before. But it does refer to an inherent 
power of which'the High Court is already in possession. We have given 
above the authority for holding that the High Court possessed no inherent 
power to review its judgment before the amendments of 1923. Conse- 
quently it cannot be said that Sec. 561A either modifies the provisions of 
Sec. 369 or clothes the Court with any fresh power. 

The matter has been recently considered by a Bench of the Lahore 
High Court in the case of Raju v. The Crown". This decision overrules a 
previous decision of a single Judge in Mathra Das v. The Crown? on which 

, the Oudh decision in the case of King-Emperor v. Shiv Daf®, on which the 
applicant has relied, was based. In discussing the effect of Sec. 369 the 
learned Judges remarked: 

This does not affect any powers inherent in the Court, as there never has 
been any inherent power in the High Court to alter or review its own 
judgment in a criminal case once it has been pronounced and signed, 
except in cases where it was passed without jurisdiction or in default of 
appearance without an adjudication on the merits. With this view all 
the Courts in India are in accord, and it is not disputed that this was the 
law prior to the addition of Sec. 561A of the Code of Criminal Procedure 
by the Act of 1923. 


It was however contended before the Bench that the introduction of 
561A. had altered the law, and given to the High Court power to do some- 
thing which it could not do before. But this contention was not accepted 
by the Bench, who pointed out that the High Court is not given nor did 
it ever possess any unrestricted and undefined power to make any order 
which it might please to consider was in the interests of justice. In this 
connection we may refer to a recent unreported decision of a Bench of 
this Court, namely, Criminal Appeal No. 134 of 1932. In this case eight 
persons had been convicted by the lower appellate court and they all made 
applications in revision to the High Court from jail. Some of these applica- 
tions were summarily rejected by a Judge of this Court, but as counsel 
appeared in support of the others the case was argued fully, and the Bench 
after hearing counsel allowed these applications. It refused however to 
consider those applications which had already been dismissed and in which 
the circumstances were similar, evidently because it considered that it had no 
jurisdiction to do so. 

There is another point of view from which the matter might be 
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considered, which is that there is really no right of revision, but the High Cana 
Court and certain other courts have power to call for and examine the 44, 
records of the proceedings before an inferior criminal court in order to 
satisfy themselves of the correctness ard the legality or the propriety of Baran oo 
any finding, sentence or order, and may then proceed in the manner oe 
prescribed by Sec. 435 and the followmg sections of the Code. It may _ —_ 
be argued eaten that there is nothing that prevents a Judge of the “” sas 
High Court from sending for the record of an inferior criminal court and 
revising an order passed by it. The revisional sections, however, do not 
themselves give the High Court power to revise an order of its own, and 
although it may be open to it to call for the record of a case which has 
already been dealt with in revision, there is no power to pass any order 
which would have the effect of setting aside or modifying an order passed 
in revision by itself. 

We are therefore of opinion that the Court has no jurisdiction to 
entertain the present applications, and we direct that they be dismissed. 

Application dismissed 
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Press Act I of 1931), Sec. 4(1) (b) as amended by Act XXIII of 1932— Dec. 7 





Pemphblet addressed to kisans—Words ted tend to promote feelings of enmity 
between kisens and xemindars—When comes within Sec. 4 (1) (b). esa 
In a pamphlet addressed to the kisans the writer described their pranams, J. 
grievances in picturesque and express-ve language. He described their lot as 
deplorable in the extreme, and stated that they were frequently the victim _ 
of abuse and even of beatings at the hands of zamindars and Government 
officials. He suggested proposals fa the amelioration of their condition, 
and urged them to unite so that these proposals might be lawfully carried 
out. Held, that taking the pamphle- as a whole it was extremely moderate 
in tone, and it contained nothing more than words pointing out without 
malicious intention and with an honest view to their removal, matters 
which are producing and have a tencency to produce feelings of enmity or 
hatred between kisans and zamindars. and, therefore, by reason of Explana- 
tion 4 to Sec. 4, Press Act, the words are not to be deemed to be words 
which: tend directly or indirectly -o promote such feelings within the 
amended Sec. 4(1) (4) of the Press Act. i 
CRIMINAL REVISION from an order of Panprr Tey NARAN MULLA, 
Sessions Judge of Allahabad. 
K. D. Malaviya for the applicant. 
: M. Waltullab (Assistant Government Advocate) for the Crown. 
The judgment of the Court was delivered by 
Harrs, J.—This is an application by Mohan Lal Gautam for revisioh Herin, J. 
of an order convicting him of an offense under Sec. 18 (1) of the Press 
> Act. 
The applicant -was charged before the learned Magistrate with two 
*Cr. Rey. 57Z of 1934 
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Cananat offences, namely, one under Sec. 18(1) of the Press Act and the other 
under Sec. 17(2), Criminal Law Amendment Act. He was convicted of 
— both offences and sentenced to six months’ rigorous imprisonment in res- 
Moman LaL pect of each offence—the sentences to run concurrently. On appeal the 
Eurmon learned Sessions Judge of Allahabad District set aside the conviction and 
— _ sentence under Sec. 17(2), Criminal Law Amendment Act but affirmed 
Herries, J. the conviction and sentence under Sec. 18(1) of the Press Act. 

Th. revision it is now contended before this Court that this conviction 
is bad in law as the proved and admitted facts disclose no offence against 
the section in question. 

The facts of the case are not in dispute and®can briefly be stated as 

` follows:— 

On December 15, 1933 the applicant ordered from the Shiva Press at 
Allahabad 10,000 copies of a pamphlet entitled “Kisanon Sanghatit Ho”. 
The copies ordered were duly printed and were subsequently distributed in 
rural areas though it appears that some copies were actually distributed 
in the City of Allahabad. Further the pamphlet was published verbatim 
in a Hindu paper called “Partab” on December 18, 1933, so it is therefore 
clear that the contents of this pamphlet were published on a fairly wide 
scale in the district surrounding Allahabad. l 

The pamphlet is addressed to kisans and calls upon them to unite in 
order to obtain their rights, and it is the allegation of the prosecution that 
it is a document which tends to promote feelings of enmity between kisans 
on the one hand and zamindars or the Government on the other, and 
consequently its publication was an offence under Sec. 18(1), Press Act. 

Sec. 18(1), Press Act, enacts that whoever makes, sells, distributes, 
publishes etc., any unauthorised news-sheet or newspaper shall be punish- 
able with imprisonment not exceeding six months or with fine or with, 
both. 

A news-sheet is defined in Sec. 1(6) of the Act as any document 
other than a newspaper containing public news or comments on public 
news or any matter described in Sub-sec. (1) of Sec. 4 of the Act and an 
unauthorised news-sheet is defined in Sec. 1(10) of the Act as any news- 
sheet other than a news-sheet published by a person authorised under Sec. 
15 of the Act to publish it. 

It is not and cannot be contended in this case that the applicant was 
a person authorised under Sec. 15 of the Act to publish this document, 

* and it therefore follows that if this pamphlet is a news-sheet within the 
meaning of the Act it is an unauthorised one. 

It has not been argued that this pamphlet is a news-sheet by reason 
of the fact that it contains public news or comments on public news, but 
it has been strongly urged on behalf of the prosecution that it is a news-sheet 
within the meaning of the Act on the ground that it contains matter 
described in Sub-sec. (1), Sec. 4 of the Press Act as amended by Sec. 16 of 
the Act (XXIII of 1932). 

A number of matters are set out in Sec. 4(1) of the Act as amended, 
and the prosecution allege that this pamphlet is an unauthorised news- 
sheet because it contains words tending directly or indirectly to promote 
feelings of enmity and hatred between different classes of His Majesty’s 
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subjects; see Sec. 4(1) (5) of the Act as amended. 

In Explanation 4 to this amended zection of the Act it is laid down, 
however, that words pointing out withoat malicious intention and with an 
honest view to their removal matters which are producing or have a 


` tendency to produce feelings of enmity or hatred between different classes 


of His Majesty’s subjects shall not be ceemed to be words of the nature 
described in Clause (4) of that sub-section. : 

This explanation, in our judgment, makes it clear that all words tend- 
ing either directly or indirectly to promote such feelings of enmity or hatred 
are not within the purview of this sub-sction. The explanation expressly 
provides that certain wofds published wichout malicious intention and with 
a certain definite and honest purpose are not to be regarded as words 
tending to promote feelings of enmity between different classes though they 
might actually tend to promote such feelings. 

Words pointing out matters which are producing or have a tendency 
to produce feelings of enmity or hatred between classes must often, if not 
invariably, tend either directly or indrectly to promote such feelings, 
yet if such words are published without malicious intention and with an 
honest view to the removal of such matters, they are not within the 
amended Sec. 4(1) (4) by reason of the >rovisions of Explanation 4 to that 
section. 

But for this explanation the writers >f most articles discussing the sup- 
posed grievances of any class would be within this sub-section, because the 
grievance of any particular class is almos- invariably due to some extent to 
the rights or actions of some other class, and that being so it 
would be almost impossible to discusse the grievance of such a class 
without tending at least indirectly to promote feelings of enmity or hatred 
between that class and such other clas. For example, a discussion of 


the grievances of the workers in particalar mills must almost invariably. 


involve criticism of the owners of those mills, and similarly a discussion 
of the grievances of one particular race m India will in most cases involve 
some reflection on one or more of the otner races who live in the country. 

Such articles, however, would not be within this sub-section, by 
reason of Explanation 4, if they merely pointed out the grievances with- 
out malicious intention and with an honest view to their removal. 

In the pamphlet, the subject-matter of this charge, the condition of 
the kisans is described and certain proposals are made for alleviating and 
improving their position and status. The kisans are urged to unite and 
form an association for the purpose of furthering their claims and improv- 
ing their lot but nowhere is violence advocated, but on the contrary they 
are urged to capture the legislatures by constitutional means and thus 
procure the necessary ameliorative legisl=tion. 

The tone of the opening graph is somewhat dramatic, and it-may 
be that the facts as stated ein are somewhat exaggerated. If, that 
paragraph stood by itself it might be argaed that the document was within 
the amended sub-section. The lot of the kisan is described as deplorable 
in the extreme, and according to the wrter he is frequently the victim of 
abuse and even of beatings at the hancs of zamindars and Government 
officials, No one: however can deny thst the present lot of the kisans is 
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not a very happy one, but even so this particular sentence does appear 
to offend on the side of exaggeration. However the leaflet must, in our 
judgment, be regarded as a whole, as it would be grossly unfair to take one 
sentence out of its context and hold that such a sentence went beyond 
merely pointing out the kisans’ grievances without malicious intent, and 
with an honest view to their removal, ie., beyond words such as are con- 
templated in Explanation 4 to the sub-section in question. 

Taking the pamphlet as a whole it is extremely moderate in tone. 
The writer is obviously deeply moved by the grievances of the kisans, 
which he describes in picturesque and expressive language. He urges them 
to bestir themselves and unite to secure a majorit} in the legislatures and 
thus by constitutional methods obtain enactments to remove their grie- 
vances and improve their lot. 

There is nothing in the pamphlet to suggest that the writer had any 
motive than that of improving the conditicn of those to whom it is addressed. 
He merely points out what he regards as their grievances with a view to 
remedying them by lawful means. From the language used it is clear, in 
our judgment, that it was not the intention of the applicant to inflame the 
kisans against the zamindars or the Government, but rather to interest 
them in their condition and in his proposals for the amelioration of their 
position. The pamphlet concludes by urging them to unite so that these 
proposals might be lawfully carried out. 

It is true that the words of the leaflet might tend to promote feelings 
of enmity or hatred between the kisans and the zamindars, but after giving 
the document our most careful and anxious consideration we are satisfied 
that the writer did nothing more than point out with a view to their 
removal the grievances of the kisans, Le., point out matters which were 
producing or had a tendency to produce feelings of enmity or hatred 
between the kisans and zamindars. 

Further the applicant in his statement before the trial court states 
that he had no intention to create ill-will or feelings of enmity or hatred 
between the kisans and zamindars and between the kisans and the Govern- 
ment and that his only object was to improve the present condition of 
the kisans. i 

There was no material before the Court from which the intention of 
the applicant could be inferred other than the pamphlet itself, its mode of 
publication and his statement made before the trial court. 

The intention of a writer may properly be inferred from the langu- 
age of the document which he has written. The language used may be 
so scathing, inflammatory and exaggerated as to make it clear that the writer 
intended more than what he actually wrote. A document may on the face 
of it have an entirely innocent meaning, yet the style of writing or the 
mode of expression adopted, or the language used may well indicate that 
is writer’s real intention was something far from innocent, peaceful or 

wiul. 

According to the applicant’s statement before the-trial court he had 
no intention to create or stir up feelings of enmity or hatred between the 
kisans and any other class. His only object he said was to ventilate the 
grievances of the kisans with a view to interesting them in proposals for 
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the improvement of their condition. We see nothing in the pamphlet in 
question or the mode of its publication which causes us to doubt that 
statement. The document cannot, in our view, be held to mean anything 
more than what it actually says, and neither the language used nor the 
mode of publication suggests that the writer had any other motive or purpose 
in writing and publishing it than to point out the kisans’ present unfortun- 
ate position with a view to obtain support for his proposals for the ameliora- 
tion of their lot. In our judgment the writer had no malicious intent and 
we believe that his statement before the trial court is true and ought to be 
accepted. 

That being so, the document contained, in our view, nothing more than 
words pointing out without malicious intention and with an honest view 
to their removal matters which are producing and have a tendency to pro- 
duce feelings of enmity or ha between kisans and zamindars, and, 
therefore, by reason of Explanation 4, the words are not to be deemed to 
be words which tend directly or indirectly to promote such feelings within 
the amended Sec. 4(1) (4) of the Press Act. 

The learned Sessions Judge did not, in our judgment, consider this 
aspect of the case. After a careful consideration of thé terms of the pam- 
phlet he came to the conclusion that the words did tend to create feelings 
of enmity or hatred between kisans and zamindars and that, in his view, 
concluded the matter. The real object or the intention of the writer was 
according to him wholly immaterial, and he held that it was quite enough 
to bring the applicant within this section if the prosecution showed that the 
words used did tend directly or indirectly to promote feelings of enmity or 
hatred. 

The learned Sessions Judge never addressed his mind to the question 
whether the words used were anything more than words pointing out with 
a view to their removal matters producing or having a tendency to produce 
feelings of enmity or hatred between the two classes. If they were not, 
the intention of the writer was most material, for such words are not to 
be deemed ‘to be words tending either directly or indirectly to produce such 
feelings if they were published without malicious intention and with an 
honest purpose of removing the matters creating such feelings. 

In our judgment the-pamphlet falls precisely within the words 
of Explanation (4) and that being so it cannot be held to be an unauthor- 
ised news-sheet within the meaning of Sec. 18 (1), Press Act, read with 
the other sections of that Act. The conviction of the applicant, therefore, 
cannot be sustained, and we accordingly set aside the conviction and sen- 
tence and acquit him. 

During the course of the argument another point was raised on behalf 
of the applicant but not seriously argued. It was suggested that kisans 
and zamindars were not sufficiently well defined or ascertainable classes 
to come within the section in question and in support of this contention 
the case of Mst. Maniben Kara v. King-Emperor' was relied upon. Having 
regard to the view which we take of the terms of this pamphlet it is 
unnecessary to decide this point and we therefore express no opinion upon 
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CHUNNU LAL and orners (Plaintiffs) 
versus 
SWAMI PRASAD ano oTHERS (Defendants) * 


Hindu Lew—Compromise—Last male owner—Dies—Compromise as to distribu- 


tion of bis property—Person taking benefit of compromise subsequently 
clasming as reversioner—Estoppel. 

After the death of the last male owner his property was entered in the 
revenue papers as in the possession of his daughter, A, and his widowed 
daughter-in-law, B. ‘These two ladies set up a claim that B was entitled 
to adopt A’s daughter’s son as a son to her deceased husband, and there 
was as a result an agreement with a reversioner. According to this agree- 
ment the reversioner was to obtain one-third of the property (of the last 
male owner) on the death of either of the ladies, whoever died first, and 
the remaining two-thirds of the property was allowed to go to A’s 
daughter’s son on the allegation that he was adopted by B to her deccased 
husband. B died soon after the agreement was made and the reversioner, 
according to its terms, took possession of one-third of the property and he 
and his heirs remained in possession ever since. When the succession 
opened upon the death of A, it so happened that the reversioner, who was 
a party to the agreement, was the nearest reversioner. On a suit by the 
heirs of this reversioner for recovery of two-thirds of the property in the 
hands of the adopted son, beld, that in so far as the reversioner agreed 
to settle the dispute which arose out of the claim of the ladies that A’s 
daughter’s son could legally be adopted and accepted consideration for 
recognising the adoption, the reversioner and his heirs are bound by the 
arrangement. - 

Kenbai Lal v. Brij Lal, 16 A. L. J. 825 (P. C.) reked on. 

First APPEAL from a decree of Basu Kanmarya LaL, Additional 
Subordinate Judge of Banda. 


P. L. Banerji, N. C. Vaish and H. P. Sen for appellants. ; 

K. N. Katju, Bankey Beberi and Krishna Bebsri Lal Nigam for the 
respondents. 

The Court delivered the following judgment:— 

The appellants were plaintiffs in the court below. The suit which 
they instituted was for the recovery of certain zamindari shares, shops, 
houses and trees which were at one time admittedly, for the most part, the 
property of one Ajudhia Prasad. They claimed this property as Ajudhia 
Prasad’s reversioners. We may mention that it was alleged that a few of 
the properties had not belonged to Ajudhia Prasad and there was some 
controversy upon this point in the court below, but these questions have 
not been seriously argued before us and in the view of the case which we 
take, it is unnecessary to go into them. Of the plaintiffs-appellants eight 
are the sons and grandsons of Fagire, Jagannath and Bankey who were the 
nephews of Ajudhia Prasad. The ninth plaintiff is a transferee of part of 
the property from some of the other plaintiffs.. It is admitted that the 
right of the plaintiffs to claim possession could not have arisen before the 
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death of Mst. Lalta Bai, Ajudhia Prasad’s daughter, and that at that time 
Faqire was alive and Jagannath and°Eankey were dead. It is therefore 
evident that it is only the heirs of Fagire who can have any right to the 
property even if the allegations made >y the plaintiffs are true. At the 
death of Mst. Lalta Bai, Faqire was the nearest reversioner and the other 
plaintiffs were remote reversioners who could have no claim to possession. 
If Faqire’s heirs can be said to have established a right to the property, it 
is no concern of ours that they should aave allowed the other plaintiffs to 
join with them in claiming the property. But if Faqire’s heirs cannot 
succeed, the suit must be dismissed in its entirety. 

Ajudhia Prasad hatl a daughter, [Ast. Lalta Bai, as we have already 
mentioned, and he also had a son, Kalu, who died before him. When 
Ajudhia Prasad died in the year 1890 Mst. Lalta Bai was alive and there 
were also alive Ajudhia Prasad’s widow, Mst. Sai, and Kallu’s two widows, 
Mst. Saloni and Mst. Ladli. Mst. Sai died sometime after her husband. 
Some of the property was already entered in the revenue register as- being 
in the possession of some of these ladies but whether they were entitled to 
it in their own right is, as we have already said, a question into which we 
do not propose to enter. It is sufficient to say for the purposes of this 
appeal that after Ajudhia Prasad’s deatn the property in suit was entered 
in the register as in the possession of Mst. Lalta Bai and Mst. Saloni between 
them. Mst. Ladli had also died soon a=ter Ajudhia Prasad. Mst. Saloni in 
the year 1890 made gifts by two deeds of some of the property to Tantia 
Prasad. This man was the husband cf Mst. Lalta Bais only daughter, 
Mst. Gaura. Swami Prasad was their son. He lived with Mst. Saloni and 
Mst. Lalta Bai and in the year 1909 these ladies set up a claim that Mst. 
Saloni was entitled to adopt him as a son to her deceased husband, and 
there was, as a result, an arrangement between them and Tantia Prasad 
and Faqire about the distribution of toe property. This arrangement is 
evidenced by four documents. ‘The first is an agreement to refer the dis- 
putes to arbitration, the second is the award of the arbitrators, the third is 
an agreement accepting the award and the fourth is a declaration by Mst. 
Saloni that she has adopted Swami Prasad. The effect of the agreement 
is set forth in the award. It is that Faqir= shall get one-third of the property 
on the death either of Mst. Saloni or Mst. Lalta Bai whoever shall die first, 
that Mst. Saloni and Mst. Lalta Bai shat have the r to give the other 
er Ta oh pe GIN AP Ss ne pene i 
to do with it whatever they think proper, that the movable property and 
houses shall remain in the possession of Mst. Saloni, Mst. Lalta Bai and Swami 
Prasad and that Faqire and his heirs shall have nothing to do with it, that the 
shares in the villages which stand recorded in the name of Swami Prasad 
or Tantia Prasad shall continue to be :n possession of Swami Prasad and 
that certain property which had been dedicated to a temple shall continue 
to remain in dedication. This dedicattéon was made in the year 1892 by 
Mst. Lalta Bai. The four documents, that is, the agreement to refer to 
arbitration, the award of the arbitrators. the agreement to accept the award 
and the declaration of adoption, are all dated May 13, 1909 and are clearly 
parts of the ‘same transaction which in effect amounted to an agreement 
that Fagire should obtain one-third of the property on the death of Mst. 
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Cvm Saloni or Mst. Lalta Bai, whoever died first, and that the remaining two- 
z, thirds of the property should go to Swami Prasad on the allegation that he 
— was the adopted son of Kallu. 
Cuunno Lat Mst. Saloni died soon after this agreement was made and Faqire, accord- 
ing to its terms, took possession of one-third of the property and he and his 
Prasan heirs have been in possession ever since. Mst. Lalta Bai, in the year 1913, 
Nimai. attempted to obtain possession of this two-third share, but the suit which 
xllab, J. She instituted was withdrawn by her as the result presumably af a compro- 
Allsop, J. mise. In the year 1910 Bhagwan Das, one of the plaintiffs, the son of 
Bankey, instituted a suit in order to obtain a declaration that the arrange- 
ment which Fagire had made with Mst. Lalta Bai,’ Mst. Saloni and Tantia 
Prasad, was not binding upon the reversioners. He obtained a decree from 
this Court and that decree was affirmed by their Lordships of the Privy 
Council, who, however, made it clear that the declarations would have no 
effect between the defendants of that suit inter se, i.e., that they would have 
no effect as between Fagire and the other persons to the agreement. As in 
the result Faqire became the nearest reversioner on the death of Mst. Lalta 
Bai in the year 1918, the decision in the suit can have no effect whatsoever 
upon the result of the suit with which we are now dealing. A number of 
issues were raised, but the main issue on which the decision of the court 
below dismissing the suit proceeded and the main issue which has been 
argued before us is whether the agreement entered into by Faqire on May 
13, 1909 prevents his heirs from claiming two-third of the property of Aju- 
dhia Prasad, which is the property in suit. 
It has been argued before us that the so-called award of the arbitrators 
is not one which can operate as a binding decision between the parties, that 
Mst. Lalta Bai could not enter into an agreement to divide the estate with 
the nearest reversioner, that Fagire could not transfer the mere possibility 
of succeeding to the estate and that even if Faqire obtained some consi- 
deration in that he was in ion of the one-third share, all that a court 
can do is to compel his heirs to make restitution. Reference has been 
made to a number of cases, of which we may mention the following: 
Sri K. L. Jagannada v. Sri Raja K. V. etc.1, Annada Moban Roy v. 
Gour Mobsn Mullick’, Hem Chandra Sanyal v. Sarnamoyi Deb? and 
Harnath Kunwar v. Inder Bebadur Singh*. 


It has also been argued that there can be no question of an estop 
by representation and reliance is placed on the case of Rangasemi Gounden 
v. Nachiappa Gounden®, We do not think that it is necessary for us 
to go into these questions or to discuss the rulings which have been quoted. 
It is possible that the arguments addressed to us might have some force if 
the claim was made by persons who were not parties to the agreement and ` 
who were not claiming through Fagire. It seems to us that this case 
should-be decided upon the simple ground that Faqire and the two ladies 
came to a family arrangement in respect of a disputed claim to the pro- 
perty. It has been said that the arrangement cannot be described as a 
family arrangement because it was clearly not binding upon all the 
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members of the family as is evidenced by the decision in the case instituted 
by Bhagwan Das. We do not think that there is any force in this 
argument. ‘The agreement was entered into by Faqire and it so happened 
that he was the nearest réversioner-when the succession opened upon the 
death of Mst. Lalta Bai. In so far as he agreed to settle the dispute which 
arose out of the claim of the ladies that Swami Prasad could legally be 
adopted and accepted consideration for recognising the adoption, we con- 
sider that he and his heirs are bounc by the arrangement. We find 
support for our opinion in the decision of their Lordships of the Privy 
Council in the case of Kanbai Lal v. Brij Lal’. We may quote a passage 
from the judgment in that case which sets forth the facts and the decision 
thereon. Their Lordships say: 
In 1892 the family was a Hindu joint family to which the ordinary 
Hindu law applied. All the sons af Balak Ram had died. Ganga Ram 
_ had died childless in 1874, and Badri Prasad had died childless in 1877. 
Bahadur Lal had died sonless in 1883, leaving his widow, Mst. Ram Dei, 
surviving him. Mst. Ram Dei became, on'the death of Bahadur I.al, entitled 
for life to a Hindu widow’s aight to the whole of the family Tosi 
Lala Kanhai Lal had then no right o= any kind to any share in the family 
property, but he set up a claim to the whole property based on the allega- 
tion that he had been validly adopced by Msı. Parbati to her deceased 
husband, Badri Prasad. Jf that claim had ben substantiated by proof 
of a valid adoption, Lala Kanhai Lal would have been entitled to the 
whole family property, and Mst. Ram. Dei would have been entitled merely 
to maintenance. Although as a general rule of Hindu Law a man can- 
not adopt his sister’s son, the claim was a serious one. Lala Kanhai Lal’s 
case was that, according to an Aga-wal custom (the family was of the 
Agarwal caste), which governed the family, a man could lawfully adopt 
his sister’s son, and he alleged that Badri Prasad had given Mst. Parbati 
authority to make the adoption, anc that he, Lala Kanhai Lal, had been 
validly adopted to Badri Prasad. Thot Lala Kanhai Lal might have found 
it difficult or impossible to prove that be had been validly adopted is 
immaterial. He made the claim; it was a serious one, and it was su 
ported by Mst. Parbati and it must have influenced Mst. Ram Dei, who 
was induced, doubtless mainly by that claim, tm consent to a division of 
the family property, in which she obtained for herself merely one-fourth 
share. The claims which were set up Ey Mst. Parbati and Mst, Kausilla, that 
the three sons of Balak Ram had sepzrated, must also have influenced Mst. 
Ram Dei to agree to the compromie of 1892. Lala Kanhai Lal was a 
party to that compromise. He wa: one of those whose claims to the 
family property, or to shares in it, induced Mst. Ram Dei, against her 
own interests and those of her daughter, Mst. Kirpa, and greatly to her 
own. detriment, to alter her position by agreeing ‘to the compromise, and 
under that compromise he obtained a substantial benefit, which he has 
hitherto enjoyed. In their Lordships’ opinion he is bound by it, and 
cannot now claim as a reversioner. 
Much of the passage which we have quoted might be applied verbatim 
to the facts of the case before us. It is trce that in the case of Kanhui Lal v. 
Brij Lal, Kanhai Lal himself was claimng that he was an adopted son, 
but here we have the converse case that the two ladies, Mst. Lalta Bai and 
Mst. Saloni, were claiming that Swami Prasad night legally be adopted 
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Crm. and that they intended to make the adoption. If their claim was a valid 
1934 one Faqire would have no possibility of succeeding as a reversioner. In 
Kanhai Lal’s case, he allowed the widow a right to a one-fourth share of the 
Crone LaL property and he was not allowed thereafter to claim the property. In 
Swan the present case, Faqire allowed Swami Prasad two-thirds of the property and 
Pasi’ ‘he should not be allowed toclaim that share and his heirs can be in no better 
Newer. Position than that in which he would have been himself. It has been sug- 
vilebh, J. gested that there was no valid ground in the present case for the claim of - 
, Allsop, J. the two ladies that Swami Prasad could legally be adopted. The position ` 
is much the same as that in Kanhai Lals case. The claim was made and 
it is possible that there might have been an alleg&tion of custom accord- 
ing to which the adoption would have been lawful. ‘There was certainly 
a possibility of litigation and Faqire, who was a member of the family, 
would not have been likely to give up his title to any part of the property 
if there had not been any basis at all for the claim made by the ladies. 
In the circumstances, if he preferred to accept the possibility of having his 
interests advanced on the death of one of the ladies (as in fact it was 
advanced in 1909 on the death of Mst. Saloni) in preference to awaiting 
the chance that the reversion might fall to him on the death of Mst. Lalta 
Bai, he should not be allowed now to avoid the election which he made. 
That being so, bis heirs cannot sustain their claim and, as we have already 
said, if they cannot do so, the other plaintiffs have no aoe in the property. 

The result is. that the appeal fails and it is dismissed with costs. 


Appeal dismissed 





adi BUDHAN anD orers (Defendants) 
1934 versus 
KORHEY anD ANOTHER (Plaintiffs) * 
Civil Procedure Code, Or. 33, R. I—Order under—When cen be revised by High 
BENNET, J. Court. 
Where the trial oourt makes an order under Or. 33, R. 1, C. P. C. with- 
out exercising its discretion judicially, that is, without applying its mind 
to the matter before it with due reference to the provisions of Or. 33, R. 1, 
the High Court can interfere in revision. 
Jumma v. Prem Sahai, [1934] A. L. J. 450 followed. 
Case law referred to. 


Civ REVISION from an order of Mautvi S. ZLLUR RAHMAN, 
Munsif of Khurja. 


Chandra Bhan Agarwalla for the applicants. 
Panna Lal for the opposite parties. 





Dee. 19 





The following judgment was delivered by 


Benurt, J. BENNET, J.—This is an application in Civil Revision by the defen- 
dants against an order under Order XXII, Rule 1 by a munsif allowing the 
plaintiff to withdraw his suit with permission to file it afresh. The first point 
which was argued was whether this Court can interfere in revision with an 
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order of that nature. For the opposite party reference was made to Jbunku 
Lal v. Bisheshar Das’ where a Bench of this Court held in the year 1918 
that the trial court had jurisdiction to grant leave to the plaintiffs to bring a 
fresh suit, and the fact that the court-may have a and probably did 
exercise, a wrong discretion in granting the plaintiffs’ application was not 
sufficient to bring the case within the purview of Sec. 115, C. P. C. In 
that case the trial court had held that it was necessary for the plaintiffs to 
give formal proof of a certain plaint and the evidence in the case had con- 
cluded and the stage of argument had been reached. One learned Judge 
held: 
It was for the Munsif to say whether or not there were ‘other sufficient 
grounds’ in the present case .. .. However this may be, it seems to 
me that even if the Munsif be taken to have made a mistake in law, we 
nevertheless are not entitled to interfere in revision, 
and the other learned judge stated: 

It cannot be said that the court below exercised a jurisdiction whioh 
was not vested in it by law. Im the exercise of the jurisdiction which it 
undoubtedly had it may have committed an error, and apparently it did 
commit an error, in the present case; but that alone would not justify this 
Court in interfering under Sec. 115. 

This ruling was followed in 1927 by a learned single Judge of this 
Court, Mr. Justice Dalal, in Hasan Ali v. Lacbbman Prasad?. On the 
other hand in the same volume, Kamta Singh v. Bhagwan Das and Raja 
Singh’ there was a consideration of this question by a Bench of this Court 
and the Bench held that for a court to invoke Or. XXII, Rule 1 without 
giving any reason amounts to a material irregularity in exercising the juris- 
diction given to it by that rule. In Genga Prasad v. Mst. Kishni* there is 
a ruling by a learned single Judge af this Court, Mr. Justice Daniels, in 
which he held that where a court allowed the plaintiff to withdraw his 
plaint under Order XXII, Rule 1, C. P. C. without applying his mind to 
the circumstances of the case and without any valid reason, the court 
acted with material irregularity and its order was open to revision. In 
this case the learned Judge considered the ruling reported in Jhunk# Lel v. 
Bisheshbar Das, and distinguished ‘it and also considered a later ruling 
reported in Rahmat Ullah v. Dbaram Singh’, in which one of the learned 
Judges, Mr. Justice Banerji, who had taken part in the ruling of I. L. R. 40 
All. 612, allowed an application for revision in circumstances similar to 
the case in Ganga Prasad v. Mst. Kishni. In Batjnath Pande v. Babbon 
Pande’ Mr. Justice Ashworth held that the High Court could interfere in 
revision with an order under Order XXO, Rule 1 in which the reasons had 
not been set out. In Chandrika Lal v. Semi Nath", Mr. Justice Weir followed 
the decision in Jbunko Lal v. Bisheshar Das but he also referred to Batjnath 
Pande v. Babben Pande as a case in which interference could be made in 
revision. The latest ruling on the subject to which reference has been 
made is Jumma v. Prem Sabai*, in which a learned single Judge of this 
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Court, Mr. Justice Kendall, held that where the trial court had made an 
order under Order XXIL, Rule 1 witkout exercising its discretion judi- 
cially, that is, without applying its minc to the matter before it with due 
reference to the provisions of the order, then this Court could interfere in 
revision. In that case the munsif had given certain reasons which amounted 
to this that there was a part of the deferdant’s case for which the plaintiff 
was not prepared and therefore the corrt believed that the plaintiff had 
been prejudiced. I consider that I shou-d follow this latest ruling and see 
whether the munsif did apply his mind to the matter before him in the 
present suit. š 

Now the order which the munsif has made is extremely confused. 
He sets out that the plaintiff has brougkt a suit for injunction to prevent 
the defendants from interfering with the plaintiff’s right and possession 
of a chabutra with an alternative relef for possession; that plaintiffs 
claimed as owners of the chabutra and alleged that defendants want to 
build’on it; that the defendants denied plaintiffs’ title and pleaded that 
the chabutra belonged to the zamindar and the defendants have obtained 
it from the zamindar and that the plamufts have not been in possession 
for twelve years as the zamindar obtahed a decree against their father 
Chotey. The first issue framed was whether the plaintiffs are owners of 
the chabutra in suit and further issues fcllowed in regard to limitation and 
res judicate. ‘The munsif stated: 


I agree that to make it a ground for an attack plaintiffs have not only 
to allege a pedigree but also to establsh boundaries of suit land after alleg- 
ing same in the plaint. The evidence on point of pedigree at least is 
ignorable for defects in pleadings and that jeopardizes plaintiffs’ claim. 
It is apparent that a bona fide dispute existed on point of title and I will 
allow plaintiffs an opportunity to establish their claim by coming to Court 
in proper form. As such J allow tk= case to be withdrawn with permis- 
sion to file it afresh. 

Now learned counsel for the plentiffs admits that the plaintiffs 
do not desire to alter their remedies of injunction or in the 
alternative possession for the chabutre. The only suggestion is that 
the pedigree should be put in the plaint. The lower court appears to have 
considered that evidence could not be ziven of the pedigree unless it 
was set out in the plaint. That is an eror. The plaint alleged that the 
plaintiffs were owners. As part of this allegation the plaintiffs may prove 
their pedigree. The point in regard to “establish the boundaries after 
alleging the same in the plaint” ignores the fact that the plaint does set 
out the boundaries of the chabutra. Learned counsel points out that one 
of the boundaries was given as land in possession of defendants, Clearly 


‘the plaintiffs meant land other than the chabutra in question. So a mere 


inaccuracy of this nature may be rectified by evidence. It appears to me 
that the lower court did not apply its mind to the question before it. 
Learned counsel admitted that the case Gd not come within Order XXTI, 
Rule 1(2) (a) as the case where the wit must fail by reason of some 
formal defect. He claimed that it came under Sub-rule (b) where there 
are other sufficient grounds. -It is clear that the munsif has not applied 
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i sain triacs For this reasor. I consider that it is open to this 
Court to interfere in revision. 

Accordingly I set aside the order of the munsif and direct that he 
should re-hear the application in question. Costs in this Court will abide 
the result. 

Order set aside 


WILLIAMS (Defendant) 


e VETSIE 
KALLU MAL MAGAN LAL (Plaintiff)* 

Negotiable Instruments Act Geol of 1881), Sec. 80-—Same?’—Meaning of— 
Promissory sote—Payable on demend—No interest specified—Statutory 
interest—Date from which to be calcu sted. 

The word “same” in Sec. 80, Megotiable Instruments Act, refers to 
“amount due” and not to “interest” 

Where 2 suit is brought against the maker of a promissory note which 
is payable on demand and which i silent as to interest, interest on the 
amount due on the promissory note is to be calculated at the rate of six 
per cent per annum from the date o” the execution of the promissory note, 
under Sec. 80, Negotiable Instruments Act. Géenpat Tukearem Y. Sopena 
Tukarem, I. L. R. 52 Bom. 88 followed; Prem Lall v. Radha Bullev Kenkra, 
I. L. R. 58 Cal. 290 dissented from. 


SECOND APPEAL from a decree of BABU Manan MoHAN SeTH, Sub- 
ordinate Judge of Jhansi, modifying < decree of Mautvi KHALILUDDIN 
AHMAD, Munsif. 

G. S. Pathak for the appellant. 

Shankar Sabai Verma for the respondent. 

The following judgment was delivered by 

Attsop, J.—This is a second appeal against a decree passed by the 
learned Subordinate Judge of Jhansi in first appeal. The suit which gave 
rise to the appeal was instituted for the recovery of certain sums of money 
on the basis of three instruments which were alleged to be promissory notes. 
In respect of one instrument which was executed by the wife of the defen- 
dant-appellant no decree was passed. In respect of the other two instru- 
ments a decree was passed. The only dispute now is about interest upon 
the sum due on the basis of one of zhe instruments. About the other 
instruments there is no dispute. In the instrument which is in dispute 
there is no reference to any payment of interest. The document is in these 
terms:— 

Due to Kallu Bania for stores purchased the sum of Rs. 649-14-6 
(Rupees six hundred and forty-nine annas six pies six) only. 

The inconsistency is in the original. : 

It is doubtful whether this can be called a promissory note but it is 
so called by the plaintiff and this description was accepted by the defendant. 
The only question is whether interest should be pzid on this sum of 649 odd 
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because there is no mention of any covenant to pay interest in the instru- 
ment itself. I must presume for the purposes of this appeal that this 
is a promissory note and under Sec. 80 of the Negotiable Instruments Act 
interest is payable at the rate of 6 per cent per annum. 


The further question has arisen whether interest should be paid from 
the date of the execution of the promissory note or from some future date 
which may be considered to be the date of demand. The case of Genpat 
Tukaram v. Sopana Tukaram' is authorizy for the proposition that interest 
should run from the date of the execution of the instrument. In support 
of the same proposition there is another case, viZ., KAurshid Hag v. Ram- 
ditta Mall? On the other side, my attention has been drawn to the case 
of Prem Lall Sein v. Radha Bullav Kankro. In the Calcutta case the 
learned Judge agreed with the view expressed in Ganpat Tukaram v. Sopena 
Tuksram that the money due on a prcemissory note becomes due at the 
date of execution, if the promissory note :s one which is payable on demand. 
In that view of the matter it would rormally be assumed that interest 
would run from that date because under Sec. 80 of the Negotiable Instru- 
ments Act the interest runs from the daze when the amount due ought to 
have been paid. The basis of the decision in the Calcutta case is that the 
word “same” in Sec. 80 of the Negotiable Instruments Act refers to ‘interest’ 
and not to ‘amount due’. If that was so, the section would run: 

When no rate of interest is specified in the instrument interest on the 
amount due shall be calculated at the rate of 6 per cent per 
annum from the date at which the interest ought to have been paid by the 
party charged until tender or realisa-ion of the amount due thereon 


If this were the wording of the section it seems to me that it would 
be meaningless because interest could not be calculated until it became 
due and interest could not become due so that it ought to have been paid 
before the date from which it could be calculated. I therefore consider 
that the view taken by the Bombay High Court in Txkarem’s case is the 
proper view. 

In the result the appeal is allowed and the decree of the lower 
appellate court is varied to this extent that instead of interest being charged 
on the first promissory note at the rate of 2 per cent per mensem interest 
shall be charged at the rate of 6 ber cent per annum. Interest 
shall run from the date of the execution of the promissory note. In other 
respects the order of the court below shall stand. The appellant will get 
three-fourth of his costs in this Court and the order for costs in the courts 
below shall stand. 

Appeal allowed 
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BHAWANI SINGH (Plointiff) 
VeTsUs 
BALDEO AND ANOTHER (Opposite party) * 

Civil Procedure Code, Sec. 145—Animals ‘attached’ in execution of a decree— 
Entrusted to supurdder who fails to produce them—Decree-bolder’s suit 
against snpurddar—Whether Sec. 145 bars such suit. 

Animals, which had been attached in execution of a decree, were 
entrusted to the gefendants as supurddars. The defendants did not 
produce these animals for sale before the amin when required to do so. 
Thereupon the decree-holder sued the defendants for the value of these 
animals. Held, that the suit was maintainable and Sec. 145, Civil 
Procedure Code, did not bar such a suit. 

Shakir Husain v. Chanddo Lal, [1931] A. L. J. 865 at 874 relied on; 
Piere Lal v. Siterem, [1929] A. L. J. 80 doubted. 


Crv Revision from an order of Basu Raya Ram Mera, Small 
Cause Court, Chandausi 

Shabd Saran for the applicant. 

The opposite parties were not represented. 

The following judgment was delivered by 

BENNET, J.—This is an application in civil revision by a plaintiff 
whose suit has been dismissed by a small cause court on the ground that 
the suit is barred by Sec. 145, C. P. C. The plaintiff chimed that he 


gad a decree in the revenue court against a third party and that in 


execution a buffalo and calf had been attached and entrusted to the defen- 
dants as supurddars, that the defencants did not produce these animals 


for sale before the amin when required to do so and he therefore sued these’ 


defendants for the value of these animals. The lower court has held 
that the plaintiff should have proceeded in the execution court under Sec. 
145, C. P. C. and that that section bers a suit such as the present brought 
by the plaintiff. The court has acted on a ruling in Piare Lal v. Sitaram 
by Mr. Justice Dalal. That case was similar and the learned Judge held 
that Sec. 145 acted as a bar. He did not give any reasoning for this 
conclusion. The plaintiff claims that he has a remedy either under Sec. 
145, C. P. C in execution or by way of a separate suit. In Sec. 145 it 
is stated that 
where any person has become liable as surety (#) for the performance of any 
decree or any part thereof, or (b) for the restitution of any property 
taken in execution of a decree, the decree or order may be executed against 
him, to the extent to which he has rendered himself personally liable, in 
the manner herein provided for the execution of decrees, and such person 
shall, for the purposes of appeal, be deemed a party within the meaning of 
Sec. 47. 
Now this section states that the person in question is to be deemed 
a party within the meaning of Sec. 47 for the purposes of appeal, but 
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it does not state that he is to be deemed a party within the meaning o 
Sec. 47 for any other purpose. It does no doubt state that the decree 


-or order may be executed against him, but it does not state that it 


may be executed as if he were a arty under Sec. 47. If there. 
had been such a statement in the section then it might be held 
that Sec. 47(1) would prevent amy separate suit because that 
sub-section lays down that all questions arising between the parties shall 
be determined by the court executing zhe decree and not by a separate 
suit. J am of opinion that Sec. 145 did not intend to impose this restric- 
tion in the case of a person who was liable under Sec. 145, and there is 
nothing in the language of Sec. 145 which indicates such an intention. 
This opinion I may note is also shared by the learned Chief Justice in Shekér 
Husain v. Chanddo Lal. It is true thet the particular question was not 
before the court.in that case and the observation therefore may be consi- 
dered as obiter dictum, but I consider that it was a correct statement of 
law. Learned counsel has also relied on Ramanathan Pillai v. Doraiswemi 
Atyengar® in which it was held that where a person stands surety for a 
judgment-debtor for the due performance of the decree and desires to 
cancel his security bond on the ground zhat it was obtained by fraud and 
undue influence he has- no remedy to apply under Sec. 145, C. P. C. but 
must proceed by a suit and that Sec. 145, C. P. C. does not make him à 
party to the suit within the meaning of Sec. 47, C. P. C.. 


In Motilal Birchand v. Thakore Coandramangji Himatsangji* it was 
held that where a bond is executed as security for restitution in the event 
of a decree being reversed in appeal a suit upon such a bond lies. In 
Khairunnisse Bibi v. The Oudh Comme-cial Bank, Fyzabad® a Full Bench 
of this Court has held that it is necessary that a regular suit should be 
brought for the enforcement of a hypcthecation lien on immovable pro- 
perty mortgaged as security in a suit acd that it is not open to the court 
to proceed in execution without a separzte suit being brought. Reference 
also was made to an old ruling of this Court in Abdul Kadir v. Baboo 
Hurree Mokun® where it was held that the corresponding Sec. 204 of Act 
VIL of 1859 gives a remedy to the decree-holder against a surety in addi- 
tion to any remedy which he might have on the surety bond but that the 
section does not prevent the decree-ho.der from bringing a suit on the 
surety bond to enforce the contract made by him with the surety and the 
lien on the property mortgaged to secure the performance of that contract. 
It is true that this ruling and the Full Bench ruling which I have quoted 
both refer to the case of mortgages of immovable property given by way of 
security, but I consider that the principie will also apply to a case like the 
present and that the plaintiff has a remedy by way of suit. Accordingly 
I set aside the decree of the lower cour- and remand the case for disposal 
on the remaining issues. Costs hither-o incurred will abide the result. 
The court-fee of this Court will be returned to the plaintiff under Sec. 13 
of the Court Fees Act. 

Decree set aside 


201931] A. L. J. 865 at 874 (F. B.) L L R. 43 Mad. 325 
tL L. R. 36 Bom. 42 *[1933] A L. J. 142 
[1874] 6H OR. N. W. P. 261 


O ALJA HIGH COURT ° 337 


CHANAR SINGH (Defendant) 
VETSHS 
CHANAR SINGH (Plaintiff) * 


Kumeatn—Co-sberer—In possession of plots as kbudkasht or sir—Right to 
mortgage. 

The general rule of law in this province is that a co-sharer in possession 
of a particular plot as his khudkasht or as his sir has a right to mortgage 
that plot, and the game rule must be presumed to prevail in Kumaun. 

SECOND APPEAL from a ‘decree of J. R. W. BENNET Esq., District 
Judge of Kumaun, reversing a decree of Basu THaxur Das San, Hono- 
rary Assistant Collector of Almora. 


R. C. Ghatak for the appellant. 
Bankey Bebari for the respondent. 


The following judgment was delivered by 


BENNET, J.—This is a second appeal by the defendant, Chanar Singh, 
son of Jai Ram. The respondent-plaintiff is also Chanar Singh, son of 
Jit Singh. The Second Appeal is against the decision of the District Judge 
in appeal in favour of the plaintiff who had failed in the court of first 
instance. The suit was for possession. On the first hearing I remanded 
an issue as follows:— _ 

Has the defendant Chanar Singh acquired the title of a mortgagee by 
adverse possession for over 12 years of the land in suit as a mortgagee? 

Further evidence was admitted and the lower appellate court has 
come to a further finding which is to the effect that the defendant has 
not acquired the title of 2 mortgagee by adverse possession. 

The case has now been re-argued as to whether this finding is correct 
in point of law on the facts found by the learned District Judge. These 


facts are as follows:— 


In 1871 there was litigation between one Jai Ram, father of Chanar 
Singh, the defendant in this case (now deceased) and two men named Khim 
Singh and Keshar Singh. This litigation was settled by the execution of 
sulehnama or deed of compromise on October 9, 1871. Jai Ram had sued 
these two men and the sulehnama shows that they admitted that they owed 
him Rs. 24 in addition to Rs. 42 due of a mortgage. They agreed that Ja 
Ram should remain in possession of the land mortgaged until they paid off 
this debt. It is not stated in the sulehnama when this mortgage was exe- 
cuted (and no mortgage deed is forthcoming). The sulehnama did not 
show definitely what land was mortgaged; no specific plots are referred to; 
it merely showed that Jai Ram was in possession as a mortgagee of cight 
plots belonging to Khim Singh and Keshar Singh. 

Khim Singh and Keshar Singh are said to have sold their rights in this land 
(as well as in other land) to one Lalmani, father of Amarnath, There is no 
evidence as to the date of sale. Neither Lalmani nor his father Amarnath 
ever obtained possession and in 1927 they sold this land with other land 
to Chanar Singh,-the plaintiff in the case. 
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Chanar Singh instituted partition proceedings and the land in suit 4 
allotted to him in these proceedings in 1928. Jai Ram’s son, Chanar Singh, 
was in possession of the land and refused to vacate it and the other Chanar 
(son of Jit Singh) accordingly sued for possession. 

And also: 

There appears to be no doubt that the appellant’s family has been in 
possession since 1871 on the basis of the sulehnama referred. No mortgage 
deed is forthcoming and it cannot therefore be said whether specific plots 
were mortgaged; all that can be said is that Khim Singh and Keshar Singh 
were not entitled to mortgage specific plots. 

It is to be noted that the learned Distric? Judge finds that the 
mortgage deed was not produced and the sulehnama did not specifically 
show that the eight plots in question were mortgaged, He however finds 
that the sulehnama did show that Jai Ram was in possession as a mortgagee 
of eight plots belonging to Khim Singh and Keshar Singh. It appears 
to me that the finding of fact is sufficient to show that the mortgage was 
of the eight plots and the further question as to whether the mortgage 
deed did or did not mention these specific numbers is not important. A 
point which appears to have influenced the District Judge is that the 
mortgage would be invalid. I asked learned counsel for the plaintiff to 
show any provision of law which may make the mortgage invalid and he 
did not refer to any provision of law. The general rule of law in the 
province is that a co- nee in possession of a particular plot as his khud- 
kasht or as his sir has a right to mortgage that plot. It is therefore for 
the plaintiff-respondent to show that a different rule prevails in Kumaun. 
All that the District Judge has referred is a statement by Mr. Stowell in 
his Manual of Land Tenures of the Kumaun Division that the possession 


‘of specific plots by a co-sharer would not entitle the co-sharer to remain 


in possession of those plots after partition. Mr. Stowell does not apparently 
refer to the case where a co-sharer has made a mortgage of a specific plot. 

In any case I do not consider that in the present case the partition 
affects the case because the plaintiff who has been allotted the plots on 
partition is in my opinion bound by the transactions of his predecessors- 
in-interest. If in the partition the plots in question had been allotted to 
a different co-sharer it is conceivable that different rights might arise 
although that has not been shown to me. Learned counsel for the respon- 
dent argued that in some way the rights of other co-sharers would be con- 
cerned with the question of acquisition of mortgagee rights by adverse 
possession. I do not consider that this is the case. The co-sharers in 
possession of the plots in 1871, Khim Singh and Keshar Singh, chose to 
transfer a portion of the right to possession which they had in those plots for 
a limited time by a mortgage and a sulehnama. They and they alone 
were concerned with this question whether adverse possession established 
the right of a mortgagee against them in Jai Ram. 

The learned District Judge has also referred to the fact that it has 
not been shown by evidence that attempts were made by Lalmani and 
Amarnath to obtain possession of the land. Lalmani and his son, Amar- 
nath, were successors of Khim Singh and Keshar Singh, but it is not shown 
at what time Khim Singh and Keshar Singh sold their rights in the land 
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Aa Amarnath. The learned District Judge finds’ that the defendant’s 
family has been in possession since 1871 on the basis of the sulehnama 
referred to. I understand that the District Judge means that they were 
in possession of the land in suit. I do not consider that it is necessary 
that any further evidence should be produced in order to establish the rights 
of the mortgagee by adverse possession in favour af the defendant’s family. 
_ I would refer to the ruling of their Lordships of the Privy Council reported 
“ in The Secretary of State for India in Council v. Debendra Lal Khan’, where 
it is laid down 
while possession to be adverse must be adequate in continuity, in publicity 
and in extent, it is not necessary that it should be shown to have been 
brought to the knowledge of the true owner. It is sufficient that the 
possession be overt and without any attempt at concealment so that the 
person against whom time is running ought, if he exercises due vigilance, 
to be aware of what is happening. . 

Now if we assume in favour of the plaintiff that Lalmani obtained 
the sale deed from Khim Singh and Keshar Singh within the period of 
twelve years it is clear that Lalmani must have been well aware of the 
possession of Jai Ram. I consider that on the facts found by the learned 
District Judge the conclusion is that the defendant has acquired the title 
of a mortgagee by adverse possession for over twelve years as mortgagee. 


Accordingly I allow this appeal and I restore the judgment of the court 


ý of first instance dismissing the suit of the plaintiff with costs throughout. 
Permission is granted for a Letters Patent appédl. 
Appeal allowed 
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USMAN KHAN (Plaintiff) 
SHS 


ver 
SITARA KHAN (Defendant) * - 
Tenancy Act (III of 1926), Sec. 23 and Contract Act, Secs. 23, 24 and 65— 
Mortgace of occupancy bolding—Void—Whether deed cen be enforced as 
simple money bond—W hetber mortgagee entitled to refund of money advanced. 
A mortgage of an occupancy holding being void, it is not open to the 
mortgagee to treat the document as-a simple money bond and sue for the 
promises of payment of principal and interest in the bond or to enforce it 
in any manner. But the mortgagee has a right under Sec. 65, Contract Act, 
to the return of any money which he has advanced under the void bond. 
Hear Prashad v. Sheo Gobind, I. L. R. 44 All. 486 and Sheo Nerain v. 
Rej Kemer, [1929] A. L. J. 479 relied on. Mukat Nath v. Shyem Sundar 
Lal, [1929] A. L. J. 801 distinguished. : 
CIV REVISION from an order of BABU LaL Bttacwati DAYAL SINGH, 
~ Small Cause Court Judge of Ghazipur. 


M. Waliullah (for whom Jawahar Lal) for the applicant. 
S. N. Verma for the opposite party. 


z The following judgment was delivered by 
BENNET, J.—This is an application in civil revision by a plaintiff 
gE *Civ. Rev. 239 of 1934 
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Cv. whose suit has been dismissed by the smzll cause court. The plaintiff sued! 
z., for recovery of Rs. 250, principal and _nterest, on the basis of two deeds 
dated June 12, 1932 for Rs. 100 each. Objection was taken that these 
Unian Kran deeds were mortgage-deeds of occuparcy plots, that no possession was 
” guan delivered and that the mortgages were illegal. The plaintiff asked thar 
the deeds might be treated as ordinary >onds and that a decree should be 
Benat, J passed for the amount advanced. The court held that as the mortgages 
were illegal, the documents could not ke treated as simple bonds and the 
suit was dismissed. In revision it was asked that the decree should be set. 
aside and the case remanded for disposa. on the merits as the lower court 
had taken an erroneous view of law. It appears to me that the deeds 
were mortgages of occupancy land wkich is forbidden by the Tenancy 
_Act and therefore the deeds come under Sec. 23 of the Contract Act as 
agreements where the consideration or chject was forbidden by law. That 
section states: 

Every agreement of which the object or consideration is unlawful is void. 

Section 24 states: 

If any part of a single consideration for one or more objects or any one 
or any part of any one or several considerations for a single object, is 
unlawful, the agreement is void. 

Following the principle laid down in Har Prashad v. Sheo Gobind’ and 
Sheo Narain Dube v. Raj Kumar Raf I hold that the deeds cannot be 
enforced in any manner eyen as simple money bonds and therefore the 
plaintiff cannot sue for the promises of payment of principal and interest 
in the bond, nor can the plaintiff rely cn the convenant in the bonds that 
if possession is not given, then the plaintiff should receive back the money 
recerved. 

But learned counsel for the plairtiff has relied on Sec. 65 of the 
Contract Act which provides: 

When an agreement is discovered to be void, or when a contract becomes 
void, any person who has received any advantage under such agreement or 
contract is bound to restore it, or to make compensation for it, to the 
person from whom he received it. 

He claims that as the bonds are void under Sec. 23, therefore the 
defendant whom he alleges to have recerved the two sums of Rs. 100 each 
under the bonds is bound to restore tkose amounts to the plaintiff. No 
reference has been made to Sec. 65 of the Contract Act in either of the’ 
two rulings mentioned which deal wita similar cases and apparently the 
plaintiffs in those cases did not rely on that section. Learned counsel for 
che respondent has not been able to show any reason why that section 
should not be applied. Accordingly Z consider that the plaintiff has a 
right under Sec. 65 to the return of any money which he has been able to 
prove that he has advanced to the defendant under these void bonds. 
Reference was also made by learned counsel for respondent to Muhat 
Nath v. Shyam Sundar ub In thet case there was a sale by some 
members of a joint Hindu family of >roperty and it was held that the 
sale-deed was invalid but the vendees obtained possession of the property 
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rom the usufructuary mortgages. The court referred to Secs. 60 and 70 ` Gre. 
of the Contract Act; 194 
under which [viz Sec. 65] when an agreement is discovered to be void, — 
- any person who has received any aduantage under such agreement is bound Unin X “oe 


to Testore it or to make compensation for it to the person from whom he v. 
received it. Srrara Kuan 


The court also found: : Bennet, J. 

By merely paying off the creditors, the defendants cannot claim to retain 

this property so long as their debts have not been satisfied. 
© `>. The case was rather different from.the present one because in the 
ruling the plaintiff clairped that the “sale-deed was invalid and that they 
had a right to possession of the property which was in the possession of 
the defendants. The defendants claimed that they had a right to hold 
possession until the debts which they had discharged were paid off. In. 
the present case the plaintiff claims that as the bond is invalid he should 
receive from the defendant the money which he paid the defendant by 
way of loan. The cases therefore are quite different and the ruling is no - 
authority for the present case. - 

Accordingly I allow this revision and set aside the decree of de 
lower court and J remand the suit to the small cause court for disposal on 
the remaining issues. The costs hitherto incurred will be costs in the suit. 
The plaintiff may recover the court-fee paid in this Court under the pro- 
visions-of Sec. 13 of the Court Fees Act. 

Whe Case remanded 


~ 


NARAIN DAS (Plaintiff) 
. Verstis 
MANNOO LAL (Defendant) * 
Limitation Act, Arts. 66 and 68—Simple money bond—Credifor given option to Pte. 13 
sue if interest not paid punctually—Defanlt in payment of SRE Burnet, J. 
on bond—Limitation. » 
-A simple money bond provided that if the monthly interest was not paid 
or if the principal money lent was not paid art the end of the stipulated 
eae period of one year, in either case the creditor may sue for the money due 
oe “to him: - The monthly interest was not paid, but the creditor did not 
i avail himself of the option given to him.- He sued on the bond after three 
years from the date of the first default in payment of interest but within 
three years from the date of the expiry of the period of one year stipulated 
in the bond for repayment. Held, that Arts. 66 and 68, Limitation Act, 
must be read together in the case of the bond in suit, and the suit was within 
‘time. 
Lasa Din v. Gulab Kunwar, [1932] A. L. J. 913 eppled. 


Civi Revision from an order of S. M. Munm ESQ., ee 
Court Judge of Cawnpore. 

G. S. Pathak for the applicant. 

K. Verma for the oppdsite party. 

The following judgment was delivered by 
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Crm. BENNET, J.—This is an application ia civil revision by a plaintiff his 
1934. Suit was dismissed by a small cause court on the ground of limitation. The 
~— plaintiff sued to recover a sum of money on a bond executed by defendant 
Naam Das on April 23, 1928. The bond containec the following terms. 
ites ae Dar soorat ma ada karne sood mahasvari kisi mah kai ya guzar jane miad 
a muayam bala ek sal ke har do surzt me dain ko ikhtatyar hai ki kul 
Bennet, J. rupaya apne asal sood wa balai sood mujhse wa mere zat wa jaidad 
manqoola wa ghair manqoola se ba zarye nalish adalat ek musht wasul kar 
len. ; 


` This is a very usual term and it prcvides that if the monthly interest 
is not paid or if the principal money lent is not pall at the end of the year, 
in either case the creditor may sue. The Ānding of fact is not clear but the 
judgment indicates that the monthly incerest was not paid and that the 
cause of action arose before the expiry o- the year under Article 68 of the 
First Schedule of the Limitation Act. The suit was actually brought on 
April 1932 on the allegation in the plant that the cause of action arose 
_on April 23, 1929 when the period of one year stipulated in the bond for 
“ payment of principal expired. The lower court held however that the 
cause of action had arisen more than three years before the date on which 
the suit was brought. The lower court then considered whether certain 
payments totalling Rs. 198 in the cash book of the creditor would save 
limitation under Article 20 of the Limitation Act and it held that as the 
payments were not in the handwriting cf the defendant limitation would 
not be saved by these payments. We are not now concerned with this 
matter. 

The case for the applicant is that the suit is within limitation on the 
basis of certain rulings which lay down that even though there is a breach 
of the condition for payment of interest still that is a matter over which 
the creditor has a right of waiver and ‘imitation will only begin to run 
from the period stipulated in the bond for payment. ‘This was a’ simple 
money bond. The ruling on which reiance is placed in the main is a 
ruling of their Lordships of the Privy Council reported in Lasa Din v. 
Gulab Kunwar’. That ruling was ‘on a mortgage deed for which the. 
period of limitation is under Article =32 of the First Schedule. The -` 
ruling proceeded on the ground that a p-oviso of the nature quoted in the : 
mortgage-deed was exclusively for the benefit of the mortgagees and that ` 
the proviso purported to give them an option either to enforce the security 
at once or if the security was ample to stand by their investment for 
the full term of the mortgage. If the contrary view were taken, and 
it was held that the breach of the ccndition for payment of interest 
rendered the mortgage money immediate:y due, the mortgagor would have 
a right to sue for redemption. Learned counsel for respondent argues - 
that this.particular line of reasoning is peculiar to a mortgage-deed and 
that as there is no redemption in the case of a simple money bond the 
reasoning ought not to be applied. I consider however that an analogous 
reasoning does apply in the case of a simple money bond. On the theory 
of the lower court it would lave been >pen to the debtor in the present 
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i. to pay back the principal when the first default was made which Cm 
‘was apparently when the first month’s interest became due. To allow a 
debtor such an option for his own default might be highly ‘inconvenient to 
a creditor. A creditor places money =t interest on a bond in which he Nasa Das 
fixes a period for repayment and it may well be that he desires that arrange- Mannoo LaL 
ment to stand until the period has elapsed. On the other hand, a debtor — 
might suddenly find himself in possesion of funds and desire to break Pee. J. 
the contract and make repayment at am earlier date. It does not follow 
that the creditor should be forced to accept such repayment before the date 
stipulated contrary to the principles laid down in the case of mortgages 
that a debtor should be allowed to pay off a simple money bond by means 
of making a default. I think therefore that the reasoning in the Privy’ 
Council ruling in question will apply aso in the present case. 

Further it would be extremely zwkward to have one rule of limi- 
tation applying in the case of mortgages and a different rule of limitation 
applying i in the case of simple money bands where the terms dnd conditions 
were in identical language. 

The next argument which was mace was on the difference in language ` 
between Article 132 and Article 6& In Article 132 which is for 
enforcing payment of money charged an immovable property limitation 
begins to run from the time “when tne money sued for becomes due”. 
In Article 68 for a suit on a bond subpct to a condition limitation begins 

- to run from the time “when the cond:tion is broken”. Learned counsel 
thereforé argued that the expression was different in regard to a simple 
money bond. But a simple money bord is governed not only by Article 
68 but also by Article 66 which provides for a suit on a simple bond 
where a day is specified for payment that time runs from “the day so 
specified”. In a bond like the present £ no default in payment of interest 
is made then Article 66 applies. If, an the other hand, default is made 
in payment of interest then Article 6t applies. The two articles there- 
fore must be read together in the case of the bond in suit and limitation 
therefore runs either from the date specified for payment of the bond 

_mor from thé date when the condition <s regards payment of interest is | 

-~ “broken. The two Articles 66 and 68 read together are in my opinion 

tantamount to Article 132 and the expression “when the money sued for 
becomes due” would apply to either Article 66 or Article 68. 

Learned counsel also argued that Art. 80 would apply to the bond 
in suit, that is, for a suit on a bond not herem ene E provided for. 
If that article is taken limitation rurs from the time when the bond 
becomes payable. Again I find no dismction to be drawn between this 
period and the period for Article 132. Learned counsel also pointed out 
that in Article 75 for instalment bonds there was a provision in the 
column of time in regard to waiver and that provision does not appear in 
the articles which would refer to the bond in suit. That may be so, 
but in reply it may be said that there is mo provision in Article 132 for the 
period from which time begins to run ror waiver. 

The ruling of their Lordships of the Privy Council in 1932 A. L. J. 
913 in regard to mortgages as been appied by a bench-of this Court to the 





1934 


344 * HIGH COURT | [1935] 


Cv case of a simple money bond in Lalta Prasad v. Gajadhbar Shuku’. The bon 

i934 there had conditions similar to the present bond and I consider that no 

—— distinction can be drawm between that case and the present. Reference 

Nazam Das was also made to Mubenrmad Husain v. Sanwal Das* where the ruling 
Manwoo: Laz, Of their Lordships had been followed in the case of the mortgage bond. 

— For the opposite party it was admitted that there was no ruling of any 

Bewust, Je bench of this Court holding the view expressed by the court below since the 

ruling had been given by their Lordships of the Privy Council in 1932 

A. L. J. 913. For these reasons I consider that the suit of the plaintiff 

is within time and accordingly I set asid2 the order of the lower court and 

remand the case for decision on the merits. ‘The costs hitherto incurred 

‘will be costs in the suit. Court-fees cf this Court will be returned to 


the applicant in revision. 
Case remanded 


"1933 A. L. J. 550 at 559 "1934 A. L. J. 261 
bd 


RADHA KISHEN BENI PRASAD (Applicant) 
1934 load 
se ` P. L. JAITLEY & CO. ann or=iers (Judgment-debtors)* 
Dec. 11 Civil Procedure Code, Or. 21, R. 58 and Sec. 115—Application for attachment in 
Kaew: execution of a decree—Objections to attachment by third party—When 
RaCHHPAL to be filed. 
Sinan, J. It is only after the property has been attached in pursuance of an 
i application for attachment made by the decree-holder that a third party 
has the right to come forward and say that the property should not have 
been attached on the ground that it belonged to him and not to the 
judgment-debtor. He can come to court and file objections under Or. 21, 
R. 58, C. P. C. There is nothing in żhe Civil Procedure Code which allows 
2 third party to come forward with objections before an attachment has 
been made. Where the execution court allows the objections of a third 
party before the attachment has taken place the procedure adopted by the 
` court is ultra vires and the High Court is empowered to interfere in revision. 
Crv. Revision from an order of Basu Manan MOHAN SETH, Sub- 
ordinate Judge of Badaun. 


K. Verma and Jwala Prasad Bhargcve for the applicant. 
B. E. O'Conor, S. N. Sen, N. P. Asthana, Shiva Prasad Sinba, Ram 
Nama Prasad and A. M. Gupta for the opposite parties. 


The judgment of the Court was delivered by 


Rechbpel RACHHPAL SINGH, J.—This is a revision application by the decree- 
Singh, J. holders arising out of execution proceeding. . 

The decree-holders obtained a decree against Messrs. P. L. Jaitely & Co. 
and the Budaun Electric Supply Co. for a sum of Rs. 54,211-10-9. ‘This 
decree was passed by the Calcutta High Court. The decree-holders got the 
decree- transferred to Budaun district and thén put in an application for 
execution in the court of the Subordinzte Judge of Budaun. ‘The prayer 
was that the property owned by the Budaun Electric Supply Co. mentioned 
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x in a list attached to the application for execution should be attached. The Grn 
court ordered that notices should be issued to both the judgment-debtors. 4,3, 
It appears that one Mr. Raghunath Prasad Tandon came forward and — 
filed objections and pleaded that the property of the Budaun Electric **?*4 
Supply Co. should not be attached for the reasons given by him in his v. 
application. ‘The decree-holders opposed this application. The plea taken P. L Jarsy 
by the decree-holders was that as no attachment had taken place, Mr. ee 
Tandon was not entitled to file any objection and therefore those objections Rechbpel 
were premature. The learned Subordinate Judge allowed the objections on 8?» J: 
the ground that it wasea peculiar case and the circumstances were some- 
what extraordinary. Against that order the decree-holders have preferred 
this revision application. 

Before we proceed to discuss the question about the correctness or 
otherwise of the order passed by the court below, it is necessary to state here 
very briefly the circumstances under which Mr. Tandon came forward 
with his objections. It appears that Messrs. Jaitley & Co. made an applica- 
tion to the local Government asking that they should be granted a license 
for supplying electric energy to the town af Budaun. ‘This application was 
granted and a license was issued to Messrs. Jaitley & Co. This firm started 
a company styled “The Budaun Electric Supply Co. Limited.” Messrs. 
Jaitley & Co. became its managing agent. Somehow or other the plant 
could not be received in Budaun within time, and therefore the Government 
revoked the license which had been issued by them. The firm of Messrs. 
Jaitley & Co. made certain representations. to the Government asking that 
the license should be renewed, but in that attempt they were unsuccessful. - 
Under some arrangements the firm styled “Mesrs. Kishore Chand Shiva 
Charan Lal” advanced a large sum of maney and undertook to carry on 
the business of the Electric Supply Co. This arrangement was made by 
this firm with Messrs. Jaitley & Co. under which a large sum of money was 
advanced. Eventually the Government decided that the license should be 
granted to the firm of Messrs. Kishore Chand Shiva Charan Lal. Nego- 
tiations are still going on and the proposed sale af the assets of the Budaun 
. Electric Supply Co. has not yet been made in favour of the firm of Kishore 
Chand Shiva Charan Lal. Mr. Raghunath Prasad Tandon had been 
appointed the local manager of the Budaun Electric Supply Co. by Messrs. 
Jaitley & Co. With the permission of the Government he is now carrying 
on the business there. As no sale has been made as yet in favour of the 
- firm Messrs. Kishore Chand Shiva Charan Lal, their position is that of 
creditors of the company to whom they have advanced some money. 

The question for our consideration is whether the learned Subordinate 
Judge was right in allowing the objections of Mr. Tandon. We have 
heard the learned counsel on’both sides and we are clearly of opinion that 
the view taken by the learned Subordinate Judge is not correct. Admit- 
tedly the decree-holders obtained a decree against the Budaun Flectric 
Supply Co. and they were entitled to execute that decree. They had made 
an application asking for the attachment af the property belonging to one 
of their judgment-debtors, that is, the Budaun Electric Supply Co. The 
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court was bound to allow this prayer and to attach the property. If the 
property did not belong to the judgment-debtor, then it was open to the 
person chiming to be owner of the praperty to come forward and file 
objections. The only method by which a third person can object to an 
attachment is to file objections after the attachment had been made. He 


"Y can come to court and file objections under the provisions of Rule 58, 


Order 28, C. P. C. There is nothing in the Civil Procedure Code which 
allows a third party to come forward with objections before an attach- 
ment has been made. ‘The reason is very obvious. So long as an attach- 
ment has not been made, no one can come forward and say that anything 
has been done which gives him a cause of action to come to court. It is 
only after the property has been attached in pursuance of an application 
for attachment made by the decree-bolder that a third party would have 
the right to come forward and say that the property should not have 
been attached on the ground that it belonged to him and not to: the 
judgment-debtor. At this stage it is altogether unnecessary to consider 
what the position of the opposite parties is. They might be mortgagees or 
they might be debenture holders or they might be purchasers of the assets 
of the Budaun Electric Supply Co. This question can only be determined 
after an attachment has been made. If then the objectors come forward, 
they will be required to show what their title is and then the applicants will 
have the right to show on what ground they seek to enforce the attachment 
against the attached property. Then the matter will be judicially deter- 
mined. In the present case as no attachment had been made, the learned 
Subordinate Judge was clearly wrong in permitting objections to be filed. 
They should have been thrown out on the ground that there had been 
no attachment and therefore the objectors had no locus standi to come 
forward and make an application to the court. ‘The learned Subordinate 
Judge, as would appear from his order, was aware of this difficulty. In 
his order he states that it is true that ordinarily an objector is to come to 
court after the attachment of the property has taken place, but the present 
matter is not so ordinary. ‘The rule of law is, as we have already explained, 
that objections can only be filed after an attachment has taken place and 
we have not been shown any law or decided cases in which it might have 
been laid down that in certain cases it may be open to an objector to come 
and file his objections before an attachment has taken place. The reason 
which.led the learned Subordinate Judge to allow the objections is men- 
tioned by him in his judgment and it is that nobody can work the under- 
taking who is not permitted to do so by the Local Government. He 
remarks that if the attachment were made 

it might be that the undertaking would have come to a standstill thus 

causing great inconvenience to the general public. 

We do not think that he was rigkt in taking this view. Nobody 
suggests in this case and no occasion has arisen as yet for making a sugges- 
tion of this kind that the decree-holders should be permitted without the 
permission of the Local Government to carry on the business of the Budaun 
Electric Supply Co. nor is there any question of public suffering any incon- 
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«venience by -the attachment. This question may arise when the property crm 
has been attached and the decree-holders ask for the sale of the property. 
But unless an attachment has been made, no such question can arise. It  —— 
may not eventually be at all necessary for the decree-holders to put the Rapra 
property to sale. But they can insist that their interest should be safe- een 
guarded against any subsequent dealings by judgment-debtors and apply P. L Jammer 
for an order of attachment. If an order of attachment is passed, it protects © © 
their interest and therefore the decree-holders are certainly entitled to  Rachbpel 
ask that the property should be attached. Seagh, J. 
Section 28 of the Indian Electricity Act (Act IX of 1910) does not 
in any manner affect the application before us. It lays down that 
no person other than a licensee shall engage in the business of supplying 
energy except with the previous sanction of the Local Government and in 
accordance with such condition as’ the Local Government may fix in this 
behalf and any agreement to the cantrary shall be void. 
No occasion for the application of this section has arisen. It is quite 
possible that after the attachment the decree-holders may successfully 
obtain permission from the Government to carry on the business. It is 
equally possible that they may ask the court below to appoint the firm 
of Messrs. Kishore Chand Shiva Charan Lal to act as receivers in the case. 
That would in no way interfere with the work of the company and at 
the same time the interest of the decree-holders would be protected. 
There is also the third possibility that after the attachment the parties 
may come to an agreement under which their differences may be settled. 
However all these questions can only arise after the attachment and we 
are therefore of opinion that the court below should have passed an order 
of attachment. 
The learned counsel appearing for the ndents has strongly urged ` 
before us that we should not interfere eich. the order passed by the 
court below in revision. He has relied on certain authorities cited by Mulla 
in his Civil Procedure Code, 10th Edition, p. 391 and has contended that 
this Court should not interfere merely because the court below has acted 
with some irregularity or where the order of the court below is only techni- 
cally wrong. If the matter had been merely technical, we would have cer- 
tainly agreed with his contention, but in our opinion the question is not 
purely technical. It affects substantially the rights of the decree-holders. 
A decree-holder has a right to ask that the property of the judgment-debtors 
should be attached in execution of his decree and without any adequate reason 
whatsoever the court below has disallowed that prayer. It cannot be 
said that the matter is purely technical Then we find that the procedure 
adopted by the court below in allowing the objections of a third party 
before the attachment had been made was altogether wrong and sitra 
vires. In our opinion the case is one in which we should interfere in 
We wish to make it clear that in our opinion the attachment of the 
property alleged to be the property of the judgment-debtors would not 
in any way be contrary to the provisions of the Indian Electricity Act. 
Nor do we wish to decide the question as to whether the objectors, as 
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Crm debenture holders, have any right in the property, the attachment of. 

s4 Which is sought by the decree-holders. 
ee ` For the reasons given above, we allow this application in revision, 
Ranta get aside the order passed by the court below and send back the case to 
— it with directions that the prayer of. the decree-holders for attachment 
P. L jarruny ghould be granted and then the execution should proceed according to 
& “© Jaw. The decree-holders will get their costs from the objectors Messrs. 
Recbbpel Kishore Chand Shiva Charan Lal. The-injunction issued by this Court is 

Ssogh, J. discharged. 

Revision allowed 


CyL l RAM CHARAN DAS (Defendant) 
Ta : VETSUS 
ca NAZEERAN AND ANOTHER (Pleintiffs)* 
Tenancy Act, Sec. 220 end Explanation to Sec. 3 (6)—Assignee of right to recelve 
Bennet, J. ~ theks money—Suit by assignee against thekadar—Where lies—Trensfer ki 
Property Act, Sec. 6(e)—W betber such sale deed valid. 
Where a zamindar executes a sale deed assigning the right to receive the 
theka money for two years in favour of the plaintiff, the plaintiff is the 
person to whom-the thekadar’s rent is payable for the two years in question, 
and accordingly the plaintiff is in the position of a lessor for those years and 
entitled to bring a suit against the thekadar in the revenue court in 
accordance with Sec. 220, Tenancy Act IN of 1926. Held, further, that 
the sale deed was not contrary to the provisions of Sec. 6(¢), Transfer 
of Property Act. 
Civit REVISION from an order of Maurvi Jarar Husarn, Honorary 
Assistant: Collector, first class, Moradabad. 


S. C. Das for the applicant. 
Shabd Seran for the opposite party. 


The following judgment was delivered by 


Bennet, J. BENNET, J.—This is an application in civil revision in which the 
only ground argued was one of jurisdiction, the allegation being that the 
trial court had no jurisdiction to entertain the suit. I should have thought 
that the relief asked-would be the usual one that the plaint should be 
returned under these circumstances to the plaintiff for presentation to the 
proper court but the relief asked in this revision is that this court will 
dismiss the suit. That would be impossible if this court agreed that the trial 
court had no jurisdiction. Another point to be noted is that the decree 
in question was passed by an Assistant Collector dismissing the suit of 
the plaintiff and directing the parties to bear their own costs. The 
plaintiff has not brought this application in revision but the application 
in revision is brought by Ram Charan Das defendant 1 and he again asks 
the court to do what the lower court has already done, that is, to dismiss 
the suit. The trial court had found that the deed of sale was executed 
prematurely and before the theka money had fallen due. This finding, I am 
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told, has been reversed by the District Judge in first appeal and the District 
Judge has remanded the suit to the trial court for re-hearing. The object of 
this revision apparently is to get a decision from this Court that the District 
Judge was wrong in his order although that order of the District Judge can- 
not be the subject of a revision by this Court and is not now before this 
Court. The circumstances are that a’ theka was made for ten years beginning 
with 1332 Fasli by defendant 2 to defendant 1, the applicant in revision. 
Defendant 2, the zamindar, at a later date, on November 1, 1930, executed 
a sale deed assigning the right to receive the theka money for the two years 
1338 and 1339 Fasli to the plaintiff. The plaintiff has brought a suit for 
arrears of theka money. Phe question was whether such a suit would lie in the 
revenue court. Sec, 220 of the Agra Tenancy Act lays down that a suit 
by a lessor against a thekadar will lie in the revenue court. It is contended 
for the applicant that the applicant is not the lessor. Sec. 3(6), Explana- 
tion, states that where the word “landholder” is used with reference to a 
thekadar it means the person to whom the thekadar’s rent is payable. I 
consider that the effect of the sale deed and of the theka is that the plaintiff 
is the person to whom the thekadar’s rent is payable for the twa years 1338 
and 1339° Fash and accordingly that the plaintiff is in the position of a 
lessor for those years and entitled to bring a suit against the thekadar in 
the revenue court in accordance with Sec. 220 of the Agra Tenancy Act. 
Some further argument was made that the sale deed would be contrary to 
the provisions of Sec. 6(¢) of the Transfer of Property Act because the 
sale deed was executed before the theka money for the years 1338 and 
1339 fell due. Learned counsel argued that in these circumstances this 
was a transfer of a mere right to sue. I consider that the transfer was not 
merely of the right to sue but of the right to receive the theka rent. If 
that rent was not paid then no doubt the transferee had a right to sue. 
But the transfer was not merely of the right to sue and was not invalid 
under Sec. 6(e) of the Transfer of Property Acc. No ground has been 
shown for interference in this revision. J dismiss the application with costs. 

Application dismissed 


NANAK CHAND SHADI RAM 
i VETSHS 
MAHABIR AND ANOTHER* 
Workmen’s Compensation Act (VII of 1923), Sec. 33—Rule 29 (2)—Conwmis. 
sioner rejects claitm—Whetber order can be reviewed—Sec. 24—Scope of. 

Where the Commissioner appointed under the Workmen’s Compensation 
Act makes an order on an application for compensation under the Act, 
he has no power to set aside his order in review. In re Kerim Ded, A. I. R. 
[1930] Lah. 657 followed. 

Where a workman,.who is a member of a joint Hindu family, dies of 
an accident in the course of his employment, an application for compensa- 
tion can validly be made by the managing member on behalf of the 
widow and minors and no authorisation in writing by them is necessary. 

*F, A. F. O. 109 of 1933 
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Scope of Sec. 24, Workmen’s Compensation Act, pointed out. 


First APPEAL from an order of J. V. Lynch ESQ., Additional 
District Magistrate of Cawnpore. 


K. C. Mital for the appellant. 
Gopi Nath Kunzru for the respondents. 


The following judgment was delivered by 


BENNET, J.—This is a first appeal from order brought by an employer 
against an order dated 8-4-1933 directing the employer to pay Rs. 393-12-0 
only compensation to a widow of one Murli, who it was held died of acci- 
dent on June 26, 1931 in the employment of the Appellant. ‘The facts are- 
that within six months from the death on 24-8-1931 an application was 
made to the Collector of Cawnpore by one Mahabir, son of Murli setting 
out the facts and stating 

That on his death Murli left as his heirs Mahabir applicant, Hanuman, 
one widow and one daughter. 
That according to Sec. 3 and Clause A of Sec.-4 of the Workmen’s 
Compensation Act the applicant who is the son of the deceased and 
- manager of his family entitled to receive a to the extent of 
Rs. 540 from the defendant firm. 


A written statement was taken in reply on jau 7, 1933. The 
Collector passed an order on this application stating: 
The most important issue is whether Mahabir is entitled to claim com- 
pensation. He has admitted that he is (now) in his eighteenth year. 
This settles the matter so far as Mahabir is concerned. He may not claim. 
Now during the hearing an attempt has been made to bring up claims 
for a widow and two minor children of whom Mahabir has deposed but 
of whom he said nothing at all in his claim (or the preliminary notice to 
the employer) and who themselves have not claimed. The question 
present would be whether they could not be given compensation No 
semblance of a sound reason has been shown for not introducing the alleged 
widow and minors to the court at an earlier stage—leave alone to the 
employer who may ‘have been moved to pay some compensation if satisfied. 
In these circumstances, I must and do hold that the claim is time- 
barred, and it is so much so that I shall not extend the time. 
I reject the claim. 
On the same date an application was filed by Mahabir purporting to 
be for review under Order, 47, R. 1, C. P. C. stating that Mahabir was 
claiming in Paragraphs 3 aod 4 of ae plaint for other members of the 
family and asking that the order of that date be set aside and that “the case 
be decided after taking into consideration Paras. 3 and 4 of the plaint”. 
Next day the Commissioner held that the original application referred also 
to the widow and minors. “I shall therefore take up their questions 
tomorrow, framing further issues necessary.” Three issues were framed 
and the order in question awarding compensation to the widow as depen- 
dent was passed. In first appeal it has been urged that the Commissioner 
under the Workmen’s Compensation Act has no power to review his order 
under Order 47, R. I, and therefore that he had no jurisdiction to pass the 
order under appeal. An objection was taken that no appeal lay, but as 
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the order awards compensation I hold taat an appeal lies under Sec. 30 (1). 
(a). It has not been urged for respondent that the Commissioner has 
powers of review and there is-nothing in the Workmen’s Compensation 
Act to confer any power of review on = commissioner under that Act. It 
has been held in In re Karim Ded’ thet a commissioner has no power to 
set aside a previous order for compensa-ion made by him under a mistake 
and in the general rules made under the Workmen’s Compensation’ Act, 
Rule 29, Sub-rule (2) it is provided tht no addition or alteration shall be 
made to the judgment other than the correction of a clerical or arith- 
| metical mistake arising from an accidental slip or omission. I consider, 
therefore, that the Commissioner did nct have powers to set aside his order 
of 7-1-33 in review. It is true that the application made to him is headed 
“Review”, but it is also true that his o-der of 8-3-33 does not purport to 
be an order in review or setting aside the previous order of 7-1-33. What 
he purports to do is to pass orders in regard to the original written applica- 
tion of 24-8-1931 in so far as it refers ta the claim of the widow and minors, 
as he had not passed any order in regard to that claim in that application. 
Learned counsel for appellant argued that he had passed an order in the 
order of 7-1-33. Ido not think that Fe passed any order in regard to the 
claims of the widow and minors in tLe petition in his order of 7-1-33, 
because the language of that order is confined to a hypothetical claim made 
orally on that date only in regards to the widow and two minor children. 
No order was passed in regard to the w-itten claim on behalf of the widow 
and two minor children on 24-8-31. In my view the order of 7-1-33 
was final as regards the personal claim af Mahabir but no order was passed 
on that date in regard to the claims of the widow and minors. The com- 
missioner therefore had failed to adjudicate on that matter and a supple- 
mentary order was necessary. It is laic down in Sec. 19(1) of the Work- 
men’s Compensation Act (Act VII cf 1923) that 

if any question arises under this Act as to the liability of any person to 

pay compensation . ... the queeion shall in default of agreement, be 

settled by the commissioner. 
The Commissioner was bound to settle the question of whether the com- 
pensation was due to the widow and minors on the application of 24-8-31 
and that claim which was brought within the period of six months from 
the death as prescribed by Sec. 10 was a claim which he had not decided. 
I consider therefore that the Commissioner had jurisdiction to pass the order 
of 8-4-33 now under appeal. 

Some further argument was made by learned counsel that the applica- 
tion of 24-8-31 could not have been made by Mahabir on behalf of the 
widow and minors because Sec. 24 of the Act requires that “any appearance, 
application or act to be made or done >y any person before or to a Com- 
missioner—may be made or done on behalf of such person by a legal practi- 
tioner or other person authorised in wri-ing by such person.” As the words 
“other person” are joined to legal practitioner, I understand that these 
words indicate formal appearances on behalf of the persons claiming. In 
11930 Lab A. L R. 657 
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the case of a Hindu joint family acts on behalf of the members of the 
joint family such as the widows and minors are done by the managing 
member. It has been stated in these proceedings that Mahabir is the 
managing member. I consider, therefore, that the application was validly 
made by Mahabir on behalf of the widow and minors and that no autho- 
risation in writing by them was necessary. For these reasons I dismiss this 
first appeal from order with costs. 


G Appeal dismissed 
FULL BENCH 
BENARES BANK LTD., AGRA (Applicant) 
versus 


RAJNATH KUNZRU ano oT=kErs (Opposite parties) * 

Chil Procedure Code, Sec. 110—Cross-ap3eals—Defendant’s appeal allowed— 
Plaintif s appeal dismissed—Whether phintiff entitled to appeal as of right 
from decree dismissing his appeal. 

The court of first instance decreed the suit in part and dismissed it in 
part. There were cross-appeals filed in the High Court on behalf of the 
plaintiff and the defendant. The de=endant’s appeal was decreed and the 
decree of the court below varied, bu- the plaintiff's appeal was dismissed. 
On an application for leave to appeal to Privy Council against the decree 
dismissing the plaintiff’s appeal, it was contended that inasmuch as the 
decree of the court below had not been affirmed but had been varied in 
consequence of the defendant’s appeal having been allowed, the plaintiff 
had a right of appeal to Privy Council, even as regards the decree dismissing 
the plaintiff's appeal. Held, that the decree against which the applicant 
proposes to appeal to Privy Council affirms the decision of the court below 
and the applicant is not entitled to leave as of right. Chiranji. Lal ~v. 
Bebari Lal, 16 A. L. J. 864 approved. Annapurna Bai ~. Ruprao, I. L. R. 
51 Cal. 969 (P.C.) explained. 

ORDER on application of Benares Bank Ltd., Agra. 


The following is the Referring Orde-:— 


SULAIMAN, C. J. and BENNET, J.—THs is an application for leave to 
appeal to His Majesty in Council. There were two cross-appeals filed in this 
Court which were connected and disposed of by one judgment, but separate 
decrees were prepared in the two cases. Leave to appeal to His Majesty in 
Council has already been granted in the decendant’s appeal which was allowed 
and the decree of the court below was reversed and the claim with regard to 
the subject-matter in dispute in that appeal disallowed. The decree in the 
plaintiff’s appeal was one of dismissal of the appeal, and in that sense an affirm- 
ance of that part of the decree of the first court which had dismissed the plaintiff’s 
claim in part. But the operative order of tae High Court was that the defen- 


, dant’s appeal should be allowed and the decree of the court below modified and 


the suit dismissed is foto. 

The question which arose in the plaintif’s appeal was to a large extent one 
of fact. Learned counsel for the plaintiff cancedes that no substantial question 
of law arises in this case and that, therefore, the case does not fulfil the requir- 
ments of Sec. 119 of the Civil Procedure Coce. He, however, contends that the 
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decision of the court below has not been affirmed inasmuch as the cross-appeal 
was allowed and the decree of the trial court was modified and the whole claim 
was dismissed, l i 

It was distinctly held in the case of Chiranji Lal v. Beberi Lal, 16 A. L. J. 
864, that in a case of two cross-appeals there is no right of appeal to tbe Privy 
Council in one appeal in which the appeal is dismissed, merely because the cross- 
appeal has been allowed. But subsequent to the decision of that case their Lord- 
ships held in Annapurna Bei v. Rup Rao, 1. L. R. 51 Cal. 969, that where a widow 
claiming maintenance allowance was allowed only a part of the amount claimed 
by her by the first court and that amount was increased in her favour by the High 
Court, she had a right tg appeal to His Majesty in Council for claiming the 
balance of the original amount put forward in the plaint. 

This case has, of course, been followed by most of the High Courts in India. 

In the case of Nathu Lal v. Reghubir Singh, 1931 A. L. J. 968, a Full Bench 
of this Court has held that where a cross-objection has been allowed but the 
appeal itself has been dismissed, the decision is not one of affirmance and that 
there is an appeal to their Lordships of the Privy Council as of right. 

As regards cross-appeals, the view expressed by this Court has been followed 
by the Lahore High Court in Ase Rem v. Kishen Chend, I. L. R. 11 Lah. 405, 
corresponding to 1930 A. I. R. Lah. 554. The Madras, Calcutta and Bombay 
High Courts have gone even a step further, see Remanathan Chetti v. Subramanian 
Chetti, 1926 A. I. R. Mad. 1024, Narendra Lal Das v. Gopendra Lal Das, 1927 
A. L R. Cal. 543 and Kepurji Nagnirem v. Pennaji Debi Chand, 1929 A. I. R. Bom. 
359. 

On the other hand, the Patna High Court in the case of Jemena Prasad Singh 
v. Jagernath Prasad, 1929 A. L R. Pat. 561, has expressed a contrary opinion, 
and has referred to the doubt expressed by Rankin, C. J. of the Calcutta High 
Court, as to the soundness of the course of decisions in his Court. In the Full 
Bench decision of this Court, referred to above, the question did not arise and 
was therefore left open, but one of the learned Judges pointed out the anomaly 
which would arise if in the case of a cross-objection being allowed, an appeal is 
admitted, but no appeal is admitted if a cross-appeal is allowed. We think that 
the question is of sufficient importance and in view of the conflict of opinions it 

We accordingly direct that the case be laid before the Hon’ble C. J. for the 
constitution of a Full Bench to decide the following point:— 

“Whether the applicant is entitled to appeal as of right.” 

P. L. Banerji, B. Malik and Govind Das for the applicant. 

S. K. Der and A. M. Khwaja for the opposite parties. 

The following judgments were delivered:— 

SULAIMAN, C. J.—This is an application by the plaintiff for leave to 
appeal to His Majesty in Council. The suit was for recovery of a large sum 
of money alleged to be due on hundis and as money advanced against 
certain goods which were shipped. The court of first instance decreed 
the claim so far as the amount due on the hundis was concerned and as 
regards the other claim confined the decree to a sum of £579 and dismissed 
the rest of the claim amounting to about Rs. 20,000. Two separate cross- 
appeals were filed in the High Court—one on behalf of the plaintiff against 
the dismissal of his claim and the other by the defendants in respect of 
that part of the claim which was decreed. These two appeals were sepa- 
rately numbered, but were connected and heard together and disposed of 


354 © ° HIGH COURT ; _ [1935] 


by: one judgment. ‘Two separate decrees were prepared in the two cases. 
The value of the subject-matter in dispute in the defendants’ appeal has 
been found to be in excess of Rs..10,000 and leave has accordingly been 
granted. The value of the subject-thatter in dispute in the plaintift’s. 


` appeal was also more than Rs. 10,000 but the ‘appeal was dismissed. 


_ It is conceded by counsel for the Bank that no substantial question of 
law arises in this case’and that no’ appeal would lie unless it can be consi- 
dered that the decree of the High Court is not one of affirmance or that 
the appeal is otherwise a fit one to go up to His Majesty in Council. The 
learned advocate for the plaintiff Bank contends before us that inasmuch 
as the decree of the court: below has not been affirmed but has been varied 
in consequence of the appeal having been allowed, the plaintiff has a right 


_of-appeal.to His Majesty ‘in ta even as regards the decree dismissing 


the plaintiffs appeal. - 
In the case of Chiranji X V: Beberi Lal Richards, C. J. and Tud- 
ball, J. laid down that where, there are cross-appeals filed in the High 


-Court on behalf of the plaintiff and the defendant and the defendant’s 


appeal is decreed and the decree of the court below varied, but the plaintift’s 
appeal is. dismissed, the plaintiff cannot be allowed to appeal against the — 
judgment of the. High Court reversing the first court’s decree. - 

This case has been followed by the Lahore High Court in Aso Rem v. 
Kishen Chand?. In one ‘case the Madras High Court went a step further 
and held that even where there is an appeal and a cross-objection and the 
cross-objection is allowed, the appellant is not entitled to appeal to His 
Majesty in Council from the decree dismissing his appeal. See Remanan- 
than Chetti v. Subramanian Chett#. . But this view has not been, strictly 
speaking, followed in a later case of that Court in Shunmuga Sundara 
Mudaliar v. Ratnavelu Mudaliart where when an appeal and a cross- 
objection were disposed of togéther it was considered that there was only 
one decree which had varied the decree of the first court. 

So far as the question of an appeal and a cross-objection is concerned a 
Full Bench-of ‘this Court in the case-of Nathu Lal v. Raghubir Singh’ has 
recently laid down that where the cross-objection is allowed the appellant 
has a right of appeal to His Majesty in. Council because the decree- of the 
court below is varied -and the decision is not one of affrmance. Two 
members of the Bench were inclined to think that cross-objections stand 
on a different footing from .cross-appeals, and the other learned Judge 
TASET out that there would be-a clear anomaly if such a distinction were 


E ail: ele Bupha E Coane Ga ake caus oe F 
Prasad Singh v. Jagarnath Prasad Bhswvat® has laid down that.where there 


are two cross-appeals’ one of which is allowed, there -is a right of appeal to 
learned 


His Majesty in Council: even in the ather- cross-appeal. The 
Judges have based their decision principally on the pronouncement. of 
their - Lordships: of the ’ oe Consett in the case of aia idea Bai v. 


Ruprao™. . 
TIG AL J. 864 E p CTET ETA ‘Sack ie EA: 
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The question for our consideration is -whether the last mentioned 
Privy Council case has by: implication overruled the previous decision of 
this Court. In Annapurna Bai’s case the plaintiff, claiming to be the 
adopted son of the deceased owner, brought.a suit for possession against 
the surviving widow and also another claimant who professed to have 
been adopted earlier. The defendants denied the plaintiff’s adoption, set 
up the adoption of the defendant No. 2 and the defendant No. 1 further 
claimed a maintenance allowance with a charge on the estate.- The -trial 
court holding that the plaintiff’s adoption was proved and the alleged adop- 
tion of the defendant No. 2 not proved, decreed the claim but allowed 
maintenance to the deferfdant No. 1 less than what she had claimed. Both the 
defendants appealed to the Court of the Judicial Commissioner and the 
decree of the trial court was substantially affirmed, but was modified to 
the extent of increasing the maintenance allowance given to the widow. 
Both the defendants appealed to their Lordships of the Privy Council and 
raised the whole question in controversy in the suit. It was held by their 
Lordships that inasmuch as the decree of the Judicial Commissioner was 
not one of affirmance of the trial court, they could appeal as of right. 
There was only one decree passed by the Judicial Commissioner and that 
decree had certainly varied the’ decree of the trial court, though in favour 
of the appellants themselves. 

The case of two cross-appeals is not exactly identical with an appeal 
and a cross-objection. In the case of an appeal and a cross-objection 
there is only one judgment delivered and only ane decree is prepared by 
the court which embodies the adjudication in both the appeal and the 
cross-objection. On the other hand, under Order 41, Rule 35 the decree 
of the appellate court has to contain the number of the appeal,-the names 
and description of the appellant and the respondent and a clear specifica- 
tion of the relief. granted or other adjudication made: If there are’ two 
cross-appeals pending in the High Court two decrees have to be ‘prepared 
giving all these particulars. 


In the leading case of Tassadng Rasul Khan v. Kashi Ram? their Lord- ` 


ships have made it clear that the word “decision” in Sec. 596 of the old 
Code of Civil Procedure, corresponding to Sec. 110 of the new Code, has 
not the same meaning as the word “judgment” as defined, but that it means 
the decision of the suit by the Court. Obviously, therefore, the word 
“decision” does not mean the reasoning or the basis of the judgment, but 
the operative portion of the judgment which is ultitnately incorporated in 
the decree that is prepared. Under Sec. 2(2) of the Code a decree ‘is the 
formal expression of an adjudication which so tar as regards the court 
expressing it -conclusively determines the rights of the parties with 
regard to all or any of the matters in controversy in the suit. It follows 
that when two cross-appeals are separately disposed of the’ matters in con- 
troversy in the two appeals are distinct and separate and therefore the 
adjudications of such matters are -also distinct and separate. The dismissal 
of the plaintiffs appeal was therefore an affirmance of the~-adjudication 
niade by the first court so far as the matter in controversy in the plaintiff’s 
appeal was concerned. Whereas the allowing of the defendants’ appeal 
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was a variation of the adjudication of the first court is so far as the matter 
in controversy in that appeal was concerned. It is also possible that some- 
times the array of parties in two cross-appeals may not be absolutely 
identical and the two appeals have therefore to be treated as two separate 


' cases. It therefore seems to me that from the mere fact that a cross-appeal 


has been allowed and the adjudication varied so far as the matter in contro- 
versy in that appeal is concerned, it does not follow that the decision in 
the other appeal which is dismissed is not one of affrmance. I am of the 
opinion that the ruling of their Lordships of the Privy Council in Arna- 
purna Bai v. Ruprao® does not even by mpicanon overrule the decision in 
Chiranji Lal’s case”. 

It is unnecessary to point out that in some later cases the Calcutta 
and Bombay High Courts have even expressed the view that in spite of the 
ruling in Arnapurna Bat’s case, if the variation is not substantial there is 
no right of appeal. That view is doubtful, and it is not necessary to express 
any opinion on it. I would accordingly hold that the applicant is not 


~.. entitled to appeal to His Majesty in Council as of right. case is not 


Bennet, J. 


Niemat- 
«llab, J. 


otherwise a fit one for appeal. 

BENNET, J.—I concur with the opinion expressed by the learned 
Chief Justice. 

NIAMATULLAH, J.—I am of the same opinion. The question is 
whether the decree passed by this Court dismissing the plaintiff’s appeal 
affirmed the “decision” of the trial court. The third Para. of Sec. 110, 
Civil Procedure Code, in which the word “decision” occurs, also contains 
the word “decree” in the first line. It is difficult to hold that the Legis- 
lature used two different words to convey precisely the same idea. In my 
opinion the word “decision” on the one hand means something which 
differs from “judgment” and on the other hand, it does not mean “decree”. 
In Tassadug Rasul Khen v. Keshi Ram*', their Lordships did not hold that 
the word “decision” should be taken to be equivalent to “decree”. They 
merely held that ‘decision’ is not judgment. It seems to have been the 
view of their Lordships that the word “decision” occurring in the corres- 
ponding section of the Code of 1882 means “decision of the suit”. There 
is nothing in Annapurna Bai v. Rupreo to indicate that in that case their 
Lordships held otherwise. It is true, the contention put forward on behalf 
of the appellant was that the decree as distinguished from the judgment of 
the trial court, was interfered with on appeal by the High Court. The 
judgment of their Lordships is brief, and in upholding the appellant’s 
contention their Lordships have not made any observation which might 
show that the word “decision” should be taken in the same sense in which 
the word “decree” is defined in the Civil Procedure Code. The view 
taken by this Court in Chirenji Lal v. Behari Lal? does not appear to me 
to have been in any way affected by the two Privy Council cases referred to 
above. They did not hold that the ward “decision” in Sec. 110 is equi- 
valent to “judgment”. Apparently they took the word in the same sense 
in which their Lordships used it in the case of Tasseduq Rasul Khan v. 
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Kasbi Ram. In my opinion the decison of the suit, so far as it is the 
subject-matter of the propdsedsappeal:to the Privy Council, is meant by 
the word “decision” in Sec. 110, and nat the decision of the whole suit. 

It seems to me that, even if the word “decision” be taken to mean 
“decree”, as defined in the Civil Procedure Code, the position is not 
materially different. A “decree” does not mean the document described 


as such, It means the - 
formal expression of an adjudicaticn which conclusively determines the 


rights of the parties with regard to all or any of the matters in controversy . 


in the suit. 

If there are several edistinct controversies in the suit and the decision 
of the Court is embodied in one document, described as a decree, the adjudi- 
cation with regard to each matter in controversy is a decree in itself. In that 
sense one document, described as a decrec, may contain several adjudications 
on several distinct matters and may amount to several “decrees”. In this view, 
if the decree of this court in the plaintit’s appeal affirmed the trial court’s 


adjudication in respect of the controversy relating to certain advances of +’ 


money against goods shipped to England by Patni, it should be taken to be 3 
decree which is distinct from the decree passed by the trial court as regards 
the controversy relating to another distinct matter. For these reasons, I am 
of opinion that the decree against whica the applicant proposes to appeal 
to the Privy Council affirms the decision of the court below and the appli- 
cant is, therefore, not entitled to leave as of right. 

By THE Court—lIn our opinion the applicant is not entitled to appeal 
to His Majesty in Council as of right. 


JHAKRI KEWAT (Applicant) 
Versus 
RAM NARESH SAHI {Opposite party) * 

Tenancy Act, Secs. 253 and 264 and Go-ernment of India Act, Sec. 107— 
Revenue case—No revision lies to Hizb Court under Sec. 253—Whether 
High Court cen use Sec. 107, Government of Indie Act—Goverwment of 
India Act, Sec. 107—Scope of. “oe 

The revisiðnal jurisdiction of the High Cott in matters relating to 
revenue courts is defined in Sec. 253 Tenancy Act IN of 1926, and if a 
revenue case does not come within chat section, the High Court is not 
competent to use Sec. 107, Govermment of India Act, in a case where 
Sec. 115, Civil Procedure Code, woud cover the issue if it were not for 
the provisions of the Tenancy Act of 1926. 


Manmatha Neth Biswas v. Emperor, A. I. R. [1933] Cal. 132 referred to. 


Scope of Sec. 107, Government o- India Act, pointed out. 
Civ Revision from an order of J. N. Musuran Esq., District 
Judge of Gorakhpur. l 

Chendra Bhan Agarwala for the applicant. 

Mubemmad Ismail and D. Senyal fcr the opposite party. 
` The following judgment was delivered by 
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KENDAII, J.—This case has been argued. before me by Mr. C. B. 
Agarwala as one under Section 107 of the Government of India Act. The 
circumstances may be set forth briefly here. A suit for arrears of rent 
was brought by a ziladar against the present applicant, and was decreed on 
September 20, 1930. ‘There was no appeal, and the decree-holder, after 


Rae Nassar unsuccessfully attempting to realise the amount of'his decree for arrears 


Kendell, J. 


of rent finally made an application for the ejectment of the tenant under 
Section 79 of the Agra Tenancy Act of 1926, and: after some, time had 


' - been allowed to the judgment-debtor, an order of ejectment was passed 


under Section 18 of the Act on August 15, 1933. An appeal was made 
against this order, but on the office of the appelfate court reporting that 
the court-fee was deficient, it was dismissed after time had been given 
to the appellant ta make up the deficiency. It was dismissed on October 
2, 1933. ‘The applicant then made an application for review in the appel- 
late court, which was dismissed on March 10, 1934 in the order against 

which the present application is made. It was ‘dismissed because the court- 
fees required for an application under Order XLVI, C. P. Œ. had not 
been paid. It is admitted that no application in revision to the High Court 
will lie. Section 115 of the Civil Procedure Code is expressly ao by 
Sec. 264 of the Agra Tenancy Act read with the Second Schedule, and the 
special section relating to revision by the High Court—Section 253—will 
not cover the present case. Mr. Agarwala, therefore, has sought to rely 
on Section 107 of the Government of India Act, and a preliminary objec- 
Se ee om oe eeu a of law 
will not apply. 


Section 107 of the Government of India Act gives the High Courts 
powers of superintendence over all courts subordinate to their jurisdiction, 
and in particular it specifies powers of an administrative nature. But it 
has been pointed out by Mr. Agarwala that it has been held in more than 
one case by more than one High Court that the powers which the High 
Courts enjoy under the provisions of Section 107 of the Government of 


India Act, and which they enjoyed under Section 15 of the Indian Coun- 
- cils Act of 1861, were not limited to administrative powers, but also 


included powers Mae judicial or. quasi-judicial nature. I have been 


-~ referred to the case of Mohommad Suleman Khan v. Fatima! in canis a 
‘Full Bench of this High Court had to consider the limitations of the 


enjoyed by the High Court under Section 15 of the Indian Counci Ace 
The majority of that Bench were of the opinion that the High Court was 
not competent to interfere with and set right the orders of a sub- 
ordinate court on the ground that the order of the subordinate court 
had proceeded on an error of law or an error of fact. Two of the learned 
Judges were of opinion that the court had powers of a judicial or quasi- 

icial (conferred by Section 15 of the Indian Councils Act), 
apart from those conferred by Section 622 of the Civil Procedure Code, 
but that the last mentioned provisions might properly be accepted as 
indicating the extent to which the court should ordinarily interfere with 
the findings of such subordinate tribunals as are invested with exclusive 
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jurisdiction to try and. détermine all questions of law and fact arising in Gm 
suits within their exclusive cognisance, and in which their decisions are TE 
declared by law to þe final. Mr. Agarwala argues, therefore, that this —— 
Court is competent to ‘use Section 107 of the present Government of Jaw 
India Act in cases where Section 115 of the Civil Procedure Code =y“ 
would cover the issue if it were not for the provisions of the Agra Tenancy Raw Nanti 
Act of 1926, and he has pointed to a recent decision of a-Bench of the er) 
Calcutta High Cóurt in the case of Manmathe Nath Biswas v. Emperor’ in oe 
which the court interfered with orders that had been passed under the 
Bengal Emergency Powers Ordinance, notwithstanding the wide language 
of Section 39 of that Ordinance. It is suggested, therefore, that the High 
Court should interfere in the present case notwithstanding the provisions 
of Section 253 of the Agra Tenancy Act. 

Leaving aside for the time being the question of whether the present 
matter is one which could be. covered by the revisional powers of the High 
Court providedfor in Section 115 of the Civil Procedure Code, I think 
it is necessary to point out that although the High Court may have powers 
of a judicial as well as of an administrative nature under Section 107 of 
the Government of India Act, it will only exercise those powers in the 
most exceptional cases. If Mr. Agarwala’s argument were pressed to 
its logical conclusion, it would follow that the High Court would be com- 
petent to ignore the provisions of Sections 253 and 264 of the Agra Tenancy 
_ Act, and to deal with every application presented to it in a matter relating 
to the revenue courts as if it were one under Section 115 of the Civil Pro- 
cedure Code. That the High Court does not do sa as a practice is a matter 
of common knowledge, but that it has no jurisdiction to do so is, I think, 
clear even from the remarks made by the Bench of the Calcutta High 
Court in the case which I have quoted. i 

The power of superintendence is a power of a well known and well | 
cecognised character, - 

the learned Judges remarked, 
and should be exercised upon those judicial principles which give it its 
character. The matter cannot be better put than in the words of Lord , 
Denman, C. J., in Queen v. Bolton, L Q. B. 66 at 76:— 

It is of much more importance to hold the rule of law straight, than 
from a feeling of the supposed hardship of any particular decisioh;~tq .” 
interpose relief at the expense of introducing a precedent full of incon- 

~ venience and uncertainty in the decision of future cases. 

In another remarked: 

hal gent fier gone Me A AEA 
judicial system which it is just as necessary for this Court to enforce 
under Section 107 as any other feature of that system. 

In other words it is the duty of this Court under Section 107 of the 
Government of India Act to‘enforce and not to ignore the provisions of 
the Agra Tenancy Act. 

I have been referred to a case in which a learned Judge of this Court 
made use of the. provisions of Section 107 of the Government of India Act 
to interfere judicially with the orders passed by a Munsif. (In the matter 
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Gm of the Petition of Kedbor#, But that was an n ordèr i in which ‘he. felt that 
IR. e High Court was bound to interfere. Similarly: the Calcutta High 
—— Court had to deal with a very serious case. indér the criminal Jaw in which 
Revs they felt that a man had been convicted without any evidence, and they 
7 felt bound to interfere. ‘These were exceptional cases, but it cannot be 

Raw Name said that the present case is an exceptional case, It is the kind of matter 
S eda, I. that is very common in the revenue courts, and if the High Court were to 
interfere with such matters under Section 107, it would indeed be “‘intro- 

ducing a precedent full of inconvenience and uncertainty in the decision 

_ ‘of future cases”. The preliminary objection, therefore, prevails andthe ° 
application i is dismissed with costs. - 


Ap plication dismissed 
7 1 L R 42 AlL 26 
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Cyn à o NIADER SINGH (Plaintiff Sia 
i VETSIKS £ 
RAM CHANDER anD orners (Defendants) * 
a Transfer of Property Act, Secs. 65A, 66 and 68—Mortgagor in possession— 
Ganon Nate, Whether entitled to lease out mortgaged property permanently—Auction- 
z.b ` - purchaser in execution of mortgage aecree—Rights of. 

j A mortgagor in possession is entitled to lease oyt the mortgaged property 
permanently irrespective of its effect on the mortgagee provided it is not 
destructive or permanently injurious to the property so as to render the 

= mortgagee’s security insufficient. When the mortgagee himself could not 
na ease ee ee ee ee een Oe 
mortgage decree is not entitled to turn the lessee out. 
Nathu Singh v. Luchu Singh, A. L R. [1928] Pat. 238 and Adenki 
- Teli v. Moti Chand, 9 A. L. J. 759 relied on. 


A Pa SECOND APPEAL from a decree of S. M. Mm Esq., Subordinate Judge 


of Meerut, confirming a decree of Banu RAGHUNANDAN SARAN 
AGARWALA, First Additional. Munsif. SRS 


~ > -u Panna Lal for the appellant. 
"S. N. Gupta for the respondents. 
_ The following judgment was delivered by 

"Genga Neth,J.. © GANGA NATH, J.—This is a plaintiffs’ appeal and arises out of a suit 
brought by them against the deféndants-respondents for a declaration that 
the lease executed by Harbans Singh, defendant No. 3, in favour of Ram 
Chander and Ram Das, defendants Nos. 1 and 2, and Bakhtawar, brother 
of defendants Nos. 1 and 2, on. September 5, 1917, in respect of the plots 
in mouza Kharkhanda described in the plaint was ineffectual and not bind- 
ing on the plaintiffs. Harbans Singh, defendant No. 3, had executed a 
mortgage of the property in village Kharkhanda and- other property in 
other villages in favour of Kanhaiya Lal on September 5, 1902. Harbans 
Singh executed subsequently another mortgage in favour of the, plaintiffs 
on February 26, 1913. After the two mortgages Harbans- Singh executed 
a permanent lease of 7 bighas and 18 biswas of land in village Kharkhanda 
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in fcc of Ram Chander and Ram ‘Das, defendants Nos: 1 and 2. The rn 
heirs of Kanhaiya Lal, who is dead, brought a suit and obtained a decree 3555 
on the basis. of their mortgage. The mortgaged property in village 
Kharkhanda ‘was put up for auction and sold, and purchaséd by the plaintiffs Nine Siwon 
for Rs. 20,000. For the balance of the mortgage money the other mort- kiu 
gaged property which was in other villages was sold and after satisfying the Caunm 
balance a surplus of about Rs. 1309 was left. After the decree of the 
heirs of Kanhaiya Lal, the plaintiffs also obtained a decree on the basis of 
their mortgage on account of which -hey realised Rs. 1049 out of the 
surplus money. ‘The plaintiffs bave now brought this suit for a declaration. 
that the lease referred tô above was ineffective, void and not binding on 
them. The defendants contended that the lease was valid, that its terms 
were fgir and reasonable, that there was no ground for setting it aside, 
that the plaintiffs were only the auctioa-purchasers and had no subsisting 
rights of the mortgagees and that the Ease was binding on them. l 
The trial court framed an issue as regards the reasonableness of the 
rent and recorded a finding that the rent was not low but was reasonable. 
The plaintiffs’ own evidence shows that -he rent prevalent in the village was 
Rs. 7 or Rs. 8 per bigha and even less. 'The rent af the lease in suit worked 
out at Rs. 9-8-0 per bigha. No collusion or fraud as regards -the lease - 
was proved. The trial court dismissed the suit. The decree of the trial 
court was confirmed in appeal by the lesrned Subordinate Judge of Meerut. 
The only question in this appeal is how far the lease is valid and binding 
on the plaintiffs. ‘The mortgage was simple and the mortgagor remained in 
possession of the mortgaged property. In the case of non-possessory 
mortgage a mortgagor remains the owner of the property with every right 
to manage his property in the manner he thinks proper and suitable. There 
was some doubt as regards the mortgagor’s power to grant leases after 
having made non-possessory mortgages but this doubt has been removed 
now by Sec. 65A of the Transfer of Proverty Act. Sec. 65A of the Trans- 
fer of Property Act lays down that 
Subject to the provisions of Sub-seccion (2), 2 mortgagor, while stali 
in possession of the mortgaged property, shall have power to make leases 
thereof which shall be binding on the mortgagee. 
Sub-clause (2) (e) lays down tha- 
Hivery much lease shall be uch as would be made in the ondinary course of 
management of the property concerned, and in accordance with any local 
law, custom or usage. 
Clause (b) lays down that 
epee alee eee tae ea eects esc 
eee pong ay Pewee Dene aa A Eee enn 
vance. 
Clause (3) lays down that 
The provisions of Sub-section (1) =pply ily anid ae at ae a! Gonteiey 
intention: is.nbt expressed in the mcttga 
Lf there is no covenant in the moctgage deed contrary to the mort- 
gagor’s power of giving a lease, the lease would be’ binding on the mort- 
gagee; but if there is a covenant in the mortgage-deed against the grant 
of a lease, the lease will not be binding on the mortgagee. 


r 


Gangs a Nab, J. 


362 ° HIGH COURT [1935] 


Civ. Whether there be any covenant or not a mortgagor in possession of 
1935 the mortgaged property cannot commit any act which is destructive or 
_— permanently injurious thereto if the security is insufficient or will be 
Niavex Sino rendered insufficient by such act as has been laid down in Sec. 66 of the 
Ria Transfer of Property Act. The mortgagee cannot complain unless his 
Cuanpm security is or is likely to be diminished tc the extent stated in the Explana- 
tion in Sec. 66 of the Transfer of Property Act. If the mortgagor com- 
mits any such act as diminishes the security the remedy of the mortgagee 
ig under Sec. 68 of the Transfer of Property Act. He can ask the mort- 
_gagor to give additional security or can sue him for his mortgage money 
but so long as the mortgagee’s security is not ‘rendered insufficient, as 
already stated, the mortgagee has no rght to complain against any act 

done by the mortgagor. . 

A covenant against a lease in a mo-tgage-deed cannot put the mort- 
gagee in a better position as regards his rights which are laid down in Secs. 
66 and 68 of the Transfer of Property Act. ‘The existence of a covenant 

j in the mortgage-deed cannot entitle the mortgagee to claim rights other 
than those which are necessary (accordirg to the nature of the mortgage) 
> for the maintenance or enforcement of his security for repayment of the 
-- mortgage debt, the sole object of the contract. This proposition is not 
without authority. In Alt Hasan v. Dbirja! Justice Mahmood said: 
I am quite prepared to hold that any alienation by the mortgagor, which 
infringes upon or is capable of doing injury to the rights of the prior mort- 
_ gagee is not binding upon him, and he may sue to set it aside. But this 
in my judgment follows more from the rule of law than from any express 
covenamt in the mortgage-deed. The rights of a mortgagee holding a 
mortgage with covenant or without covenant against alienation cannot be 
injured by any act of the mortgagor subsequent to the mortgage, and the 
mere existence of such covenant cannot entitle the mortgagee to claim 
rights other than those which are necessary (according to the nature of 
the mortgage) for the maintenance or enforcement of his security for 
repayment of the mortgage debt, the sole object. of the contract. I am 
therefore of opinion that transfers made in breach of covenants against 
alienation——covenants so often introcuced in mortgage deeds and so often 
infringed by mortgagors in this country—are valid except in so far as 
they encroach upon the rights of the prior mortgagee, and that, with this 
reservation such covenants do not bind the property so as to prevent the 
acquisition of a valid title by the alenee. i 

Section 66 instead of rendering all alienations made in derogation of 
the rights of the mortgagee invalid prescribes the limits within which the 
mortgagor’s transfer would be upheld. -£f the acts of the mortgagor render 
the security insufficient but not so insufficient as to diminish the remedy 
but dimly foreshadowed by Section 66 of the Transfer of Property Act, the 
mortgagee may protect himself under the provisions of Section 68 of the 
Transfer of Property Act. 

As regards the rights of the mortgagee against the alienations made by 
the mortgagor all that the mortgagee can claim is that no right derogatory 
to his grant shall be-recognised. In Fadhe Pershad Misser v. Monobur 
Das? in which the mortgagee-purchaser was held disentitled to oust a zar- 
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i-peshgidar whose lease was made in contravention of the covenant and Gm 
not to grant zar-i-peshgi to any one or to execute any deed in-any way by 455; 
which any difficulty might arise in the realisation of the money covered by — 

the deed, the mortgagee was held entitled only to bring a suit against the Niras SINGH 
zar-i-peshgidar to have his right declared to sell the property to satisfy his Rax 
mortagage debt, so as to give the zar-i-peshgidar an opportunity of Cranner 
redeeming, which indeed, would have been his course if the zar-i-peshgidar Gauge Nash, I. 
had been the puisne mortgagee. 

-If any alienation or lease renders the security insufficient, the mort" 
gagee has every right to ignore it and to get the mortgaged property sold _ 
free from the alienatiorf or the lease. As already stated the mortgaged . 
property was sold under the mortgage decree and it fetched more than the 
mortgage money that was due. It is therefore evident that the lease in 
dispute which was given only for a few bighas in a village did not any way 
diminish or affect the security of the mortgagee. 

As already stated it has also been proved that the lease was in no way 
collusive or fraudulent or prejudicial to the estate. It was given during 
the ordinary course of management of the property by the manager who 
was in possession of the property and had every right to manage his proa y r. 
perty in such a manner as he thought fit. Under these circumstances the ~ 
mortgagee could not challenge the lease. 


When a mortgagee himself had no right to challenge the validity of 
_ the lease much less could an auction-purchaser do so. That an auction- 
purchaser of the mortgaged property cannot turn out the lessee is sup- 
ported by several authorities. In Adenki Teli v. Moti Chand* after the 
passing of the decree for sale of mortgage property certain leases were 
granted by the judgment-debtor in the ordinary course of management 
of his estate and not fraudulently, and subsequently the estate was, with 
the permission of the court, purchased for a sum far in excess of the 
decretal money which was fully discharged. It was held that such pur- 
chaser acquired the right of the mortgagee to the extent of the mortgage 
and such right in the mortgaged property as was left with the mortgagor 
on the date of purchase and was consequently nor entitled to question the 
alienations made prior to his purchase. | 

The same point was considered in Nathu Singh v. Luchu Singh*. 
There it was held that a mortgagor in possession was entitled to lease out the 
mortgaged property permanently irrespective of its effect on the mort- 
gagee provided it is not destructive or permanently injurious to the pro- 
perty so as to render the mortgagee’s security insufficient. The purchaser 
of the property in execution of the mortgage decree is not entitled to turn 
the lessee out. This case applies on all fours to the present case. 


The learned counsel for the appellants has relied‘ dn Mathura Rai v. 
Mandil Das® but this case is distinguishable inasmuch as the alienation was 
made in collusion with tenants and to injure the mortgagee. There the 
mortgagor in possession entered into an agreement with’ his tenants after 
the date of mortgage that they should thenceforward-pay him nagdi rents, 
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Gra and up till the time of the agreement they had paid produce rents and the 
1935 Tate settled on compromise was considerably lower than the fair rent, and 
—- this low rate was entered into in collusion with tenants after taking heavy 
NiaveR SINGH nazranas because the mortgagor saw no means of saving his property. 
iu z The lease is valid and the plaintiffs have no right to challenge its 
CHANDER validity. 
It is therefore ordered that the appeal be dismissed with costs. 
Permission to file a Letters Patent Appeal is granted. 
Appeal dismissed 


Gangs Natb, J. 
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PA r VETSHS 
ve COMMISSIONER OF INCOME TAX, GHAZIPUR * 





Nov.30 Income Tax Act, Sec. 55, Proviso to—‘Individual? —Whetber includes Hindu un- 
divided femily—Interpretation of Stetute—Some word used in different parts 





7 at of the seme section—When different meaning can be given. 
Banner, J. The word “individual” in the Proviso to Sec. 55, Income Tax Act, 
a. 28 -includes a Hindu undivided family.. Í 
JA w“ Ordinarily where the same word occurs in two different parts of the 
-a - same section the same meaning should be assigned to at, but if there is 


anything in the context to indicate a different meaning or the principle 

underlying the section makes it more logical to assign a different but 

oe legitimate meaning it is permissible to construe the same word occurring 
ta in two parts of the same section differently. 

_ REFERENCE submitted by the Commissioner of Income-tax, C, and 


K. N. Katju and Haernandan Prasad for the assessee. 
K. Verma for the Crown. 


The judgment of the Court was delivered by 


Nismat- NIAMATULLAH, J.—This is a reference under “Sec. 66(3) by the 
slleb, J. Tncome-tax Commissioner. There is 2 connected reference No. 40 of 1934. 
The assessee in the present case is a joint Hindu family represented by its 
karta, Lala Ramratan Das. ‘The assessee in the connected case is a joint 
Hindu family represented by its karta, Lala Jaidayal. The. two joint 
families entered into a partnership having equal shares and became a regis- 
tered firm styled Jaidayal Madangopal. ‘This registered firm (consisting 
of the two joint families as partners) became a partner in nine other 
unregistered firms. On a reference made by the Income-tax Commis- 
sioner on a previous occasion it has been held by a bench of this Court 
that the registered firm (consisting of the two joint families) could not 
in law be a partner in the aforesaid nine unregistered firms, The result 
of this decision’ was that each of the two joint families was taken to be 
severally a partner in the nine unregistered firms and not as a component 

part of the registered firm. 
A sum of Rs. 1,814,338 was received by the registered firm as its share 
of the profits from some `of the unregistered firms of which it had become a 

*Crv. Mis. 39 of 1934 
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partner. The share of each of the two joint families in such profit came to Gm 
Rs. 90,669. This, added to the other income of the joint family repre- ,,, 
sented by L. Ramratan Das, gave a total of Rs 98,409, on which the — 
Income-tax Department assessed a super-tax after making allowance for Ram Ratan 
Rs. 75,000 up to which a joint Hindu family is exempt from the pay- oa 
ment of super-tax. An objection was taken on behalf of L. Ramratan Comnasnowns 
Das to the sum of Rs. 90,669 being included as part of the income of his, oF + 
joint family for the purposes of super-tax on the ground that the same eee 
was exempt from payment of super-tax under Sec. 55, Proviso, Income- Nima- 
tax Act. The objection was overruled. The Income-tax Commissioner =" 
was directed by an order of this Court dated August 25, 1933 to submit 
a case for the determination of the following question:— l 
Whether the applicant is liable to pay super-tax on that part of its income 

which represents profits received by it from the unregistered firms in -its 

capacity as a partner in the firm Jai Dayal Madan Gopal? : 

The Income-tax Commissioner has recorded his opinion as regards the 
proper construction of the word “individual” occurring in the Proviso to 
Sec. 55 on which the decision of this case turns. Sec. 55 runs as follows: 

in addition to the income-tax charged for any year, there shall be charged, 

levied and paid for that year in respect of the total income of the previous ' 

year of any individual, Hindu undivided family, company, unregistered 

firm oc other association of individuals, not being a registered firm, an 

additional duty of income-tax (in this Act feterred to as super-tax) at 

the rate or rates laid down for that year by Act of the Indian Legislature: 
Provided that, where the profits and gains of an unregistered firm have . - 

been assessed to super-tax; super-tax shall not be payable by an individual 

having a share in the firm in respect of the amount of such profits and 

gains which is proportionate to his share. 

The learned advocate for the department has strenuously contended 
that the word “individual” occurring in the Proviso must be assigned the 
same meaning as it bears in the main section. He points out that the 
word “individual” has been used in the section as not including a Hindu 
undivided family which is separately referred to, and contends that the 
same word occurring in the Proviso must be taken to be used in an 
exclusive sense. He also argues that the Legislature has not advisedly used 
in the Proviso the word “person” which includes a Hindu undivided 
family (Seč: 2(9) ). As against this the learned advocate for the assessee 
lays stress on the fact that no reason can be suggested why a differential 
treatment should have been made in case of an individual, implying a man 
or a woman, and a Hindu undivided family should have been made liable 
to pay super-tax a second time. The learned advocate for the department 
suggested that the difference is due to the fact that a Hindu undivided 
family is exempt from payment of super-tax where its income does not 
exceed Rs. 75,000, while any other person is liable to pay super-tax on the 
rxcess over Rs, 30,000. 

We have carefully considered the phraseology of .Sec. 55 and its 
Proviso and the policy underlying the whole Act and are of opinion that 
the word “individual” ‘has been used in the Proviso in a slightly wider 
sense than the same word occurring in the section itself. Ordinarily 
where the same word occurs in two different parts of the same section the 
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same meaning should be assigned to it, but if there is anything in the con- 
text to indicate a different meaning or the principle underlying the section 
makes it more logical to assign a different but legitimate meaning it is 
permissible to construe the same word occurring in two parts of the same 
section differently. Sec. 55 lays dowa generally that every individual, 
joint Hindu family, company, unregstered firm (a registered firm is 
separately provided for) or other association of individuals is liable to pay 
super-tax in addition to the income-tax payable under the Act. As the 
section makes, inter ala,'an unregistered firm liable to super-tax, the 
Proviso is intended to make it clear that the component parts of such 
unregistered firm can not be made to pay super-tax if the firm itself has 
already paid it. If the contention put forward on behalf of the depart- 
ment be accepted the result will be somewhat anomalous in a case in which 
an unregistered firm consists of partners one of whom is a Hindu undivid- 
ed family, as on the profits received. by individual partners none of them 
except the Hindu undivided family will, be liable to pay super-tax, the 
firm itself having already paid it. Tke Hindu undivided family though 
similarly situated will be called upan to pay super-tax a second time. It 
seems to us that the Proviso to Sec. 55 provides in case of super-tax what 
Sec. 14(2) (b) does in reference to tke income-tax. ‘The scheme of the 
Act appears to be that where the income of an assessee is part of income 
of a firm which has already paid income-tax and super-tax the assessee 
should not be called upon to pay amy income-tax or super-tax on the - 
amount received by him as his share o= the profits of the firm. The use 
of the word “individual” in the Proviso was not, in our opinion, intended 
to exclude from its benefit 2 Hindu family. It cannot be denied that the 
word is wide enough to include a group of persons forming a unit. The 
context in which it occurs suggests to our mind that it has been used to 
indicate one of the component parts of an unregistered firm. It is 
followed by the words “having a share in the firm” which indicates that the 
word is intended to connote an “individual partner”, be he a person or the 
legal entity, the Hindu undivided family. 

The argument that only a single individual as distinguished from a 


Hindu undivided family was intended to have the benefit of the Proviso 


because he is liable to pay super-tax on his income in excess of Rs. 30,000 
while a Hindu undivided family is 2xempt from super-tax where its 
income does not exceed Rs. 75,000- does not impress us. The reason why 
a higher limit is fixed for a Hindu undivided family is obviously the consi- 
deration that its income is shared by all the co-parceners, whereas in case 
of an ordinary individual the income belongs to him exclusively. 

For these reasons we think that tke word “individual” in the Proviso 
ta Sec. 55 includes a Hindu undivided family and the difficulty in adopt- 
ing that construction is due to somew-at inartistic drafting of it. 

The result is that we answer the question referred to us in the negative. 
We assess the fee of the advocate for the Commissioner at Rs. 150. The 
costs of this reference shall be paid by the department. The legal practi- 
tioner’s fee, for which a certificate has been filed, shall be taxed as costs, 
| Reference answered 
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TEJ SINGH AND OTHERS 
VETSHS 
EMPEROR* 


Civil Procedure Code, Or. 21, R. 105—Court orders attachment through Vakil— 
No reasons assigned—W bhether altachmeni legal. 

The provision in Or. 21, R. 105, C. P. C. that where an attachment of 
movable property is ordered to be made by an agency other than a Civil 
Court Amin or Bailiff the presiding judge shall in his order for attachment 
state the special reasons which render it necessary, is not mandatory but 
directory; and non-compliance with this provision does not make the 
attachment illegal or without jurisdiction. 

CRIMINAL REVISION from an order of P. C. PLowpEN Esq., Sessions 
Judge of Agra. 

Nanak Chend for the applicants. ; 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

BENNET, J.—This is an application in criminal revision on behalf of 
three persons, Tej Singh, who has been sentenced to Rs. 50 fine, and 
Wazira and Phul Chand, who have been sentenced to Rs. 15 fine and 6 
months’ R. I. ‘The convictions are under Secs. 147, 323 and 325, I. P. C. 
The latter two persons are servants of the mother of Rawat Rajkumar. 
There was a civil suit in the Small Cause Court, Ghanshyem Singh (Plain- 
tiff) v. Rewat Rajkumar, filed on August 12. On the same date an 
application was made for attachment before judgment under Order 38, 
Rule 5(3) and an order was issued that the attachment should be made 
by Pt. Ramnath Nagar, Vakil. On August 13 the Vakil and the plaintiff 
proceeded to the house of the defendant to make the attachment. The 
sessions court has found that the Rawat’s mother informed them that the 
attachable property was not in the zenana quarters. Attachment then 
was carried on in the remainder of the house. This led to a quarrel and 
subsequently to an attack. The muharrir of the vakil was injured. The 
Vakil returned to the thana and made a report. The sub-inspector and the 
tahsildar went to the Rawat’s house and in the neighbourhood they found 
the plaintiff lying injured and the tahsildar took his statement and the sub- 
inspector began his enquiry. Four or five men were found injured. The 
complainant gave a list of 89 persons. Thirteen were prosecuted. The 
case was committed to sessions. This court quashed the committal order. 
Another magistrate again. committed it to sessions. This Court set that 
order aside and the case was eventually completed by another magistrate 
and after various revisions the appeal has been decided by the lower court 
two years after the event. Four people were convicted by the magistrate 
and one has been given the benefit of the doubt by the sessions court. There 
are thus three applicants in revision before this Court. The first ground 
of revision is that the appointment of a commissioner for attachment was 
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illegal and without jurisdiction. ‘The attachment before judgment was 
made under Order 38, Rule 5(3), and Rule 7 states that save as otherwise 
expressly provided, the attachment shall be made in the manner provided 
for the attachment of property in execution of a decree, i.e., under Rule 43 
of Order 21. Rule 105 of Order 21 provides that such attachment 
shall be made through a civil court amin or bailiff unless special reasons 
render it necessary that any other agency should be employed, in which 
case those reasons shall be stated in the hand-writing of the Presiding Judge 
himself in the order for attachment. 
~ In the present case the order of the Small Cayse Court Judge did not 
give the reasons. Those reasons indeed are obvious because any one fami- 
liar with the procedure of civil courts knows that the civil court amins and 
bailiffs have a programme drawn up of their duties for several weeks in 
advance as they have to conduct sales for which dates are fixed by the - 
execution courts. As the application required immediate attachment it 
was clear that the court could not secure an amin or bailiff to make the 
attachment and therefore the court had to employ a vakil. Learned 
counsel however alleges that owing to the omission to record reasons the 
procedure was illegal. The further argument to be derived from this 
is that the accused had a right of private defence, which has been found 
against them by the sessions courts. Now Sec. 99 of the Indian Penal 
Code provides as follows:— 

‘There is no right of private defence against an act which does not 
reasonably cause the apprehension of death or of grevious hurt, if done, or 
attempted to be done by a public servant acting in good faith under colour 
of his office, though that act may not be strictly justifiable by law. 


I consider that in the present case the vakil was at the time a public 
servant acting in good faith under colour of his office and the mere ommis- 
sion to record the reasons in the order appointing him has no bearing in this 
case and does not give rise to any right of private defence. No authority 
was shown by counsel for his proposition that the omission to record reasons 
would make the attachment illegal. There is on the contrary the autho- 
rity of Government of Assam v. Sabebulla' where it was held that the 
omission of a magistrate to record separately the reasons for the issue of 
a warrant under Sec. 90 af the Criminal Procedure Code does not make a 
warrant invalid and that the words “after recording its reasons in writing” 
are not mandatory but directory. Similarly it appears to me that the 
provision in Order 21, Rule 105 for recording the reasons may be taken 
to be not mandatory but directory. . The order therefore for the appoint- 
ment of the vakil to make the attachment before judgment was a g 
order and the attachment was not illegal or without jurisdiction. That 
being so, no right of private defence arose for the accused persons. 

The second ground of revision deals with the same point. 

The third ground alleges that the plaintiff and vakil were wrong in 
taking a large party of armed persons and that they were the aggressors, 
and the fourth ground alleges that this party acted illegally in forcing 
their entry into the private zenana deorhi of the mother of the Rawat 
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who was living separately from her son, and m illegally seizing and 
removing property from her zenana exempt under the law from attachment 
and assaulting her female attendant in the zenama, and the fifth ground 
alleges that this amounted to house trespass and gave the applicant a right 
to act in self-defence, and the sixth ground is similar. As regards the 
allegations of fact in these grounds it has been found by the lower appel- 
late court that the party did not enter the zenana but that the vakil 
and the complainant went into the house and the Rawat’s mother informed 
~ them that the attachable property wa: not in the zenana quarters and 
attachment was then carried out in the remainder of the house and it was 
the attachment in the femainder of tne house that led to the attack. 
Learned counsel endeavours to show that this finding of fact is wrong and he 
undertook to show this from the evidence far the prosecution. He 
referred to a passage in the evidence af the complainant that there was 
attachment of four beds and three lanterns that were put in the upper 
story. He attempts to show that the whole upper story was zenana 
quarters, but he has failed to show ths. I find no reason therefore to 
differ from the lower court on the finding of fact. The grounds of revi- 
sion appear to me to assume that for an attachment there is no right to 
enter zenana quarters. In Sec. 62, C. P. C. it is laid down that a person 
executing a process under the Code diecting or authorizing the seizure 
of movable property may enter a zenana quarter if sufficient notice is 
given to the woman or women concerned to withdraw and reasonable faci- 
“ lities are allowed for the withdrawal cf these women. Learned counsel 
argues that this would not give a right <o enter the zenana quarters in the 
occupation of the mother of the Rawa because, as he says, she is living 
separately from her son. I do not find that in Sec. 62(3) of the Code 
there is any limitation that the particular room in question must be in the 
occupancy of the judgment-debtor. Stch a limiration is introduced into 
Sub-sec. (2) where there is provision =or breaking open doors. But in 
Sub-sec. (3), which deals with entering parda quarters, there is no such 
limitation that the rooms should be in the occupancy of the 
judgment-debtor. The Code apparently contemplates that.it is sufficient 
that the decree-holder or the person making the attachment should consi- 
der that there may be property of the a eT We in those rooms. 
The basis therefore of the argument in these grounds of revision is unsound. 
As regards the point that the mother is living separately from the son, a mere 
separation in residence does not amourt to any partition in Hindu law. 


and there is nothing shown that there ras been any partition of the son 


from the joint Hindu family from whica the mother had a right of ‘main- 
tenance. No other ground of revision was argued. I consider that the 
finding of the sessions court was correct. ‘The sentences are not excessive. 
The application in revision is dismissed. The accused who are on bail 
must surrender to their bail and must camplete the rest of their sentences. 

Application dismissed 


Nremat- 
ulleb, J. 
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HAFIZ UDDIN, PROPRIETOR FIRM HAJI GHULAM HUSAIN 
TASH UDDIN <Decrez-bolder) 
VETSHS 
PARSHADI LAL MANOHAR LAL (Judgment-debtor) * 
Limitation Act, Art. 182 (5)—Apphcation for certificate of trensfer—Conrt 
orders certificate to be prepered—Ow a subsequent date certificate banded 
over to decree-bolder—Siarting point of limitation. 
On the decree-holder’s application to the court passing the decree for 
a certificate of transfer to enable him to exesute the decree in another 
court, the court ordered a certificate to be prepared. On a subsequent 
date the certificate was prepared and handed over to the decree-holder 
and the case was consigned to the record room. No satisfaction of the 
decree was obtained on that occasion, and the present application for 
execution was made within three years from the date on which the certi- 
ficate of transfer was handed over to the decree-holder. Held, that the 
application for execution was within time within the meaning of Art. 
182(5), Limitation Act. 
Civ. RrvIsIon from an order of J. N. Dixsenr Esq., Judge d Small 
Cause Court, Meerut. 
Sri Narain Sabai for the applicanz. 
S. N. Gupta for the opposite party. 
The following judgment was delivered by 


NIAMATULLAH, J.—The only question involved in this case is one of 
limitation. ‘The applicant obtained a decree from the Small Cause Court, 
Delhi, on October 2, 1929. He made an application to the court passing 
the decree on January 11, 1930 askirg for a certificate of transfer to a 
court in Meerut, where the decree-holder desired to execute his decree. 
The court ordered, on February 17, 1939, that a certificate be prepared. On 
March 5, 1930, the decree-holder deposited the requisite court-fee for 
Preparation or transmission (it is not clear which) of the certificate. On 
March 8, 1930 the certificate was prepared and handed over to the decree- 
holder and the case was consigned to the record room. No satisfaction of 
the decree was obtained on that occasion, and the decree-holder did not 
make any application till February 27, 1933, when the present application 
for execution was made at Meerut. The judgment-debtor resisted it and 
pleaded limitation. The lower court upheld the judgment-debtor’s plea 
and dismissed the decree-holder’s application for execution, holding that 


‘the application haying been made more than three years upto the date of 


the decree must be considered to be tarred by limitation, unless the final 
order on the application for transfer, dated January 11, 1930, be taken to 
have been passed within three years from the date of the present application. 
It was contended on behalf of the judgment-debtor that, though the appli- 
cation dated January 11, 1930 amoun<ed to an application to the court to 
take a step-in-aid of execution, the final order passed thereon was on Feb- 
ruary 17, 1930, when the court ordered that the certificate be prepared. 
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The present application was made more than three years from that date. Gm 
On behalf of the decree-holder it was contended that the payment of fee 4,5; 
on March 5, 1930 implied an application by the decree-holder that further — 
action be taken for the preparation and transmission of the certificate and Hara, Voom 
that, in any case, the final order disposing of the application dated January Beet ee 
11, 1930 was passed on March 8, 1930, when the certificate was ordered to ‘-— 
be handed aver and was in fact handed over to the decree-holder for pre- - slab. 
sentation at Meerut, where the decree was to be executed. i 
-Itis not necessary for me to consider whether the act of depositing the 
requisite fee on March 5, 1930 implied an application to the Court to take 
a step-in-aid of execution within the meaning of Clause (5) of Art. 182, 
as in my opinion the final order on the application dated January 11, 1930 
was not passed till March 8, 1930. It should be noted that, according to 
Article 182, Clause 5, as amended in 1927, limitation is to be reckoned not 
from the date of the application but from the date of the final order passed 
on an application to the court to take some step-in-aid of execution. Or. 21, 
Rule 6, C. P. C. lays down the procedure for transfer of a decree for execu- 
tion in a court other than the one which passed it. It provides that a cer- 
tificate setting forth that satisfaction of decree has not been obtained by 
execution in the court which passed it, shall be sent with a copy of the 
decree to the court in which execution is desired. ‘The order of the court, 
dated February 17, 1930, merely directed the office to prepare a certificate. 
That order cannot be considered to have finally disposed of the application . 
which prayed that the certificate be transmitted. ‘The proceedings taken 
by the court on March 8, 1930 should be considered to have finally disposed 
of the application dated January 11, 1930. On that date the required cer- 
tificate was prepared and handed oyer to the decree-holder, who had 
undertaken to present it before the Meerut Court. This being done, the fact 
was noted on the application and the record was ordered to be consigned. 
It is true that there is no definite order in black and white directing the 
office to hand over the certificate to the decree-holder; but in my opinion 
this is clearly the effect of the proceedings of that date, as on no previous 
occasion after the application of January 11, 1930 the court passed an order 
that the certificate be transmitted. Without a specific order of the court 
a certificate could not be transmitted, as required by Order 21, Rule 6. 

For the reasons stated above, I hold that the decree-holder’s application, 
dated February 27, 1933, which was within three years from March 8, 1930 
was within time. The result is that this application is allowed, the order 
of the lower court is set aside and the case is sent back to that Court with 
a direction that the decree-holder’s application far execution be dealt with 
according to’ law. Costs shall abide the result. 

i . Application allowed 


Kendal, J. 
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SRI NATH (Plaintiff) 
r’ersus 
MATA PRASAD ano oTHERS (Defendants) * 

Civil Procedure Code, Or. 17, R. 1—Court disposes of case under Or. 17, R. 3— 
Appest—Lower appellate cowrt decides that good cause not shown for 
adjournment—Order final. 

A case was disposed of by the Munsif apparently under Or. 17, R. 3, 
C. P. C. The plaintiff appealed to the lower appellate Court on the 
ground that an adjournment should have been allowed. The lower appellate 
court found that no good cause for adjournment was shown. Held, on 
revision, that the question whether there is sufficient cause for an adjourn- 
ment is a question of fact and the lower appellate court had jurisdiction to 
decide the matter and its decision, whether right or wrong, must be held 
to be final on the point. 

Yad Rem v. Sunder Singh, I. L. R. 45 All. 425 applied. 


Civ REVISION from an order of PaNprr Ray RAJESHWAR SAHAI, 
Subordinate Judge of Mirzapur. 

Jwala Prasad Bhargave for the applicant. 

S. N. Verma for the opposite parties. 


The following judgment was delive-ed by 


KENDALL, J.—This is an application for the revision of an appellate 
otder of the Subordinate Judge of Mirzapur upholding the decision of the 
trial court. A preliminary objection has been raised that the provisions 
of Sec. 115 of the Civil Procedure Code will not cover such a case as the 
present. The circumstances are as follows:— 

The plaintiff-applicant sued one Lachhu Ram in the Munsif’s court, 
and April 27, 1932 was fixed for issues. There were adjournments, first 
on the application of the defendant and then on that of the plaintiff until 
July 11, for which date the plaintiff summoned eight witnesses, but one 
of his witnesses, Ram Sagar, was unservyed. The plaintiff, however, inti- 
mated that he was ready to go on with the case, but the defendant made 
an objection on the ground that all the witnesses should be heard on one 
day, and on this the plaintiff also asked for an adjournment, with the result 
that the hearing was postponed until August 17, for which date both 
parties summoned witnesses. On this date-again Ram Sagar was not present, 
though he had been summoned, and another witness, Mahadeo Prasad, 
was stated to be in jail. The plaintiff, therefore, made an application to 
the court to issue a commission to examine Ram Sagar, and this was 
allowed. On September 16, 1932 the plaintiff applied that the defendant 
had died and that his heirs might be brought on to the record. The 
heirs were impleaded, and February 13, 1933 was fixed for fresh issues and 
April 19 for final disposal. 

In the meanwhile proceedings had been taken for the issue of a 
commission for the examination of the witness Ram Sagar, and April 12 
had been fixed by the commissioner for this purpose. On April 11, 
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however, the plaintiff made an application to the court of the Munsif, in 
which he stated that Ram Sagar had gone from Calcutta to Rangoon. At 
the same time the plaintiff applied for summoning his other witnesses, all 
of whom were local men, but he mentioned that Mahadeo Prasad, the 
witness who had previously been in jail, had been arrested the day before 
the application. The Munsif did not record any order granting. an 
adjournment of the hearing, but it does appear that he sent a telegram to 
the commissioner. We do not know how the telegram was worded, but 
we do know that in reply the commissioner sent a letter to the court dated 
May 1, saying that he had fixed May 21 for the recording of the evidence 
of Ram Sagar. ° 


CIVIL 


1934 


— 


Sar NATH 
Y. 
Mata Prasap 


—— 


Kendall, J. 


The case was, however, taken up by the Munsif on April 19 and - 


was disposed of by him on the merits apparently under Order XVII, 
Rule 3. An appeal was made by the plaintiff to the Subordinate Judge partly 
on the ground, that Order XVII, Rule 3 did not apply, and partly on the 
merits, namely, that an adjournment should have been allowed. The 
lower appellate court, however, found that the suit had been adjourned 
more than once on the plaintiff’s request, that the plaintiff had had seven 
weeks at his disposal to be ready with his evidence since February 13, 
1933, and that therefore no good cause for adjournment was shown. 

It has been argued in support of the present application, in the first 
place, that Order XVU, Rule 3 did not apply because the last adjourn- 
ment, namely, that from February 13 until April 19, had not been made 
~ at the plaintiff’s request. This is a very technical plea, because it is 
probable that the last order of adjournment was on August 17, 1932, 
the proceedings since then having been in suspension owing to the death 
of the defendant. But the matter does not appear to me to be of any 
importance, because the question that the court had to decide on April 19 
was whether an adjournment should be allowed or whether the suit should 
be disposed of. Under Order XVII, Rule 1, the court may, if sufficient 
cause is shown, at any stage of the suit grant time to the parties or to any 
of them, and may from time to time adjourn the hearing of the suit. 
The question of whether there is sufficient cause for an adjournment is 
a question of fact, and the lower appellate court undoubtedly had juris- 
diction to decide the matter. Whether the decision of the lower appellate 
court on the merits is right or wrong, it must be held to be final on this 
point. This is the view expressed in a Bench decision of this Court in 
Yad Ram v. Sunder Singh! on which the opposite party has relied. The 
facts are not exactly similar to those in the present case, but they are 
analogous, and the principle is the same. It has been argued, however, 
that this Court may look to the decision not of the lower appellate court, 
but to the decision of the Munsif, and if it comes to the conclusion that the 
Munsif acted either without jurisdiction or with material irregularity, it 
will be justified in interfering. It is claimed that the court had by its 
telegram of April 11 extended the time for the return of the commission 
which had already been issued, and that to proceed to dismiss the 
suit without considering the evidence of this witness was an irregularity. 
It is not clear from the judgment of the lower appellate court whether 
` - "LL R 45 AlL 425 , 
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Qu the circumstances surrounding the issue of this telegram were brought 
i934. to the notice of the court by counsel for the plaintiff-applicant. But the 
—— evidence that is before me was before that court, and the sending of the 
Sur Nata telegram was one of the facts on which the court was able to base its 
"ean decision. It has not been proved that the trial court intended to grant an 
adjournment. It is quite possible that the telegram was issued at the 
Kendall, J. instance of the plaintiff and on the chance that the commission might be 
returned in time for the hearing on April 19, though the dates certainly 
make it unlikely that the commission could be returned in time. The 
mere fact, however, that the court issued telegram to the commissioner 
does not prove that the court intended to grant an adjournment and the 
lower appellate court may have been perfectly right in holding that the 
trial court had not acted irregularly in refusing to wait for the return of 
the commission in spite of the fact thar the commissioner had fixed a date © 
for the evidence of this witness which was actually later than the date for 
the final disposal of the suit. When the suit was disposed of that date 
had not been intimated to the court, and all that was known was that the 
commissioner had apparently been told in the telegram of the court to fix 

a later date. 

It is, therefore, not clear that the Munsif acted irregularly, and I 
should not be justified in interfering on this ground either. The result is 
that the application fails and is dismissed with costs. 

Application dismissed 


MATA 


a SAHU JAGMANDAR DAS AND OTHERS (Applicants) 
2an VETSHS 
1934 INCOME TAX COMMISSIONER (Opposite party) * 


Nov.30 YJncome Tax Act, Secs. 2(15) ond 16—Decretal smount—Not received—W bether 
N to be included in ‘total income’ of the assessee—Sec. 4—Scope of. 
eG There is nothing in Sec. 2(15) oc in Sec. 16 of the Income Tax Act 
BENNET, J. which would imply that the ‘total income’ of the assessee is to include an 
amount which had been decreed but which had not been received. 
Commissioner of Income Tax v. Kemesbwar Singh, [1933] A. L. J. 527 
distmguished. 
The words “accruing or arising? in Sec. 4, Income Tax Act, merely 
refer to the connection between the income and the county in question, 
British India, and they do not explain what is income or what is not income. 
Vishwa Mötre for the assessee. 
K. Verma for the Crown. 


The judgment of the Court was delivered by 


Benust, J. BENNET, J.—This is a reference by the Income-tax Commissioner at 
the instance of an assessee, a Hindu undivided family.. The two questions 
referred are:— 

(1) Whether the unrealised decree of Rs. 23,269 against Talatuf 
Husain and others entered in the interest Khata is taxable income: for the 
purpose of income-tax, while in fact the amount has not been received at 

*Mis.. Case 117 of 1934 , 
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all, and whether the assessment of the applicants is correct under the law? Omu 
and (2) Whether the system of keeping the account adopted by the -si 
assessee is simply for the purpose of ascertaining the financial state of the — 
family in a particular year or is open to the interpretation put by the oni 
Income-tax Officer? : Das 
The assessment was made according to the income-tax authorities on a 
the books of the assessee, and it is claimed that the amount of a decree, Qyiansstonnn 
Rs. 23,012-6-0, which the assessee obtained in the account year and which — 
was on account of the balance of interest on a certain mortgage, should be Besse, J. 

= shown as the income of the assessee. The books of the assessee showed in 
the ledger of the mortgfgor that there was this decretal amount credited 
to the mortgagor and also debited. The amount was also shown in what is 
called the interest ledger as an amount which was to be realized. It is not 
disputed that no part of the amount was realized during the year in ques- 
tion. The claim for the Department is that the books should be used for 
accounting and assessment in accordance with Sec. 13 of the Indian Income- 
tax Act. In other words, the proposition is that, although none of the 
decretal amount was received, the assessee should be charged income-tax 
on this amount, because the assessee has shown the amount in his books. 
We consider that the Department was correct in claiming that the assess- 
ment should be made on the books under Sec. 13; but we do not think 
that the Department had used the books in the right way. The Com- v 
missioner claims that under the ruling reported in Commissioner of 
Income-tax v. Kamesbwer Singh of Derbbanga’ he is entitled to charge 
the assessee income-tax on this decretal amount. We do not consider that 
this conclusion follows from that ruling. There have been a number of 
rulings to the contrary, such as, Secretary, Boord of Revenue, Madras v. 
Arunachalam Chettiar’, Pandurang Ramchandra Pande v. Commissioner 
of Income-tax*, Commissioner of Income-tax y. Nanbelal*, Commissioner 
of Income-tax v. S. M. Chitnavis®, in the matter of Raghunsendan Prosad 
Singh? and Narain Das Bhagwan Das v. Commissioner of Income-tax'. 
Reference was made for the assessee to Raghunandan Prasad Singh v. Com- 
missioner of Income-tax*; but we do not consider that this case has any 
bearing on the point. Learned counsel for the Commissioner referred 
to Sec. 4 of the Income-tax Act, which states that 

the Act shall apply to all income, profits or pains. . ....from whatever 

source derived, accruing or arising, or received in British India, or deemed 

under the provisions of this Act to accrue ar arise, or to be received in 

His argument was that the words “accruing or arising” would apply 

to this decree. We consider that those words merely refer to the connection 
between the income and the county in question, British India, and that 
they do not explain what is income or what is not income. We consider 
that words used in an Act should be interpreted in their ordinary sense, 
except when it is shown that they have been used in a special or technical 
sense, The ordinary sense of “Income” is what comes in, that is, what is 


11933 A. L. J. 527 "A. L R. 1929 Nag. 50 
LL R 44 Mad 65 tA. L R. 1929 Pat. 476 - 
"A. L R. 1926 Nag. 180 ar TA. L R 1934 Lah 408 


tA. L R. 1928 Nag. 241 * [1933] A. L. J. 564 


Ape 
1934 
Sanu: 
JAGMANDAR. 


Dar 


ts 


376 ” HIGH COURT [1935]. 


actually received by an assessee. There is nothing in the Act to show 
that this ordinary meaning is not attached to the word. “Income” is not 
actually defined in the Act, but in Section 2 (15) “Total Income” is stated 
to mean the “total amount of income, profits and gains from all sources to 
which this Act applies computed in the manner laid down. in Section, 16”. 
There is nothing i in this definition or in Sec. 16 which would-imply that the 


Incoms Tax «total income” was to include an amount which had been decreed but which 
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had not been received. Accordingly our finding is on the first question in the 
negative, that the unrealized decree is not taxable income for the purpose 
of income-tax; and our answer on the second question is that the assessee was 
correct in stating that the books were kept simply “for the: purpose of ascer- 
taining his financial state. Accordingly we direct this reference be returned 
to the Commissioner and we allow to Mr. Verma a fee of ‘Rs. 150, and the 
amount which has been certified for the ; assessee will be allowed as costs 
against the le ae 

Reference anaiei 


DEBA (Plaintiff) 
VETSHS 
SECRETARY OF STATE FOR INDIA IN COUNCIL ` 
(Opposite party)" 
“Cort Fees Act, Sec. 12(1) end Sec. 7 (#)—Sust for maintenance—Com promise 


—Court- fee on value of subject-matter—In execution appeal High 
Court bolds decree to be decleratory—Whether plaintiff entitled to refund of 
court-fee. 


In a suit for arrears of maintenance a compromise decree was passed, and 
the Court held that court-fee was payable on the value of the subject- 
matter of the suit to be calculated in accordance with the provisions of 
Sec. 7(ii), Court Fees Act. Subsequently the plaintiff applied for execu- 
tion and on appeal the High Court held that the decree was merely a 
declaratory decree and could not be executed. Thereupon the plaintiff 
applied to the lower Court for refund of court-fee, which was refused. 
Held, that the lower Court had jurisdiction to deal with the matter under 
Sec. 12(1), Court Fees Act, and under the circumstances of the case the 
application of the plaintiff should have been treated as an application 
under Or. 47, R. 1 for review of his order by the Subordinate Judge, 
and as the lower court failed to exercise jurisdiction, the High Court could 
set aside the order under Sec. 115, C. P. C., and order refund of court-fee 
after deducting Rs. 10 for the declaratory decree. 

Crv REVISION from an order of Basu RATAN Lat, Subordinate 
Judge of Farrukhabad. 


Babu Ram Awasthi for the applicant. 

Mubemmad Ismail (Government Advocate) for the Opposite party. 

The following judgment was delivered by 

BENNET, J.—This is an application in civil revision by a plaintiff 
under the following circumstances:— 


The plaintiff brought a suit in the court of the Subordinate Judge 
*Ciy. Rev. 516 of 1934 
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of Farrukhabad for arrears of maintenance and a compromise was entered 
into and a decree was passed in terms af the compromise. The Subor- 
dinate Judge held that a court-fee of Rs 715 should be paid which was 
on ten times the sum periodically payable, Xs. 150 per mensem taken for ten 
years as Rs. 18,000. Subsequently the phintiff applied for execution and 
an appeal was heard by this Court, and this Court held that the decree was 
merely a declaratory decree and could not be executed. The plaintiff 
made an application to the lower court zor refund of Rs. 715 court-fee. 
The amount seems to be incorrect as therc should be a deduction of Rs. 10 
for a declaratory decree. The lower cart has held that it has no power 
to order the refund und€r Sec. 151, C. E C. and that the remedy of the 
plaintiff, if any, lies in the High Court. I consider that the case is 
governed by: Sec. 12(1) of the Court Fees Act as the learned Government 
Advocate contends. ‘That section prescribes that every question of this 
nature in regard to a plaint shall be decded by the court in which such 
plaint was filed. It does not Jay down that the decision must be made 
only when the suit is pending. I consider that under the circumstances 
of this case the application of the plainriif should have been treated as an 
application under Order 47, Rule 1 for review of his order by the Subor- 
dinate Judge—the new and important matter discovered being that this 
Court had held that the decree was a declaratary decree. Under these 
circumstances the lower court has failec to exercise a jurisdiction which 
the lower court possessed and therefore a revision lies to this. Court. ‘It 
was contended by the learned Government Advocate that under Gupta 
and Co. v. Kirpa Rem Brothers! a decision on a question of court-fee was 
not “a case decided”. That ruling deat with = decision while the suit 
was pending, but in the present case ths decision is “a case decided” be- 
cause the original suit has long ago terminated, and there is now no suit 
pending. I, therefore, allow this revison with costs and set aside the 





order of the lower court and order that Rs. 705 should be repaid to the . 


applicant, Mst. Deba. 


Revision allowed 
11934 A. L. J. 31 (F. B.) 


RAM SARAN DAS (Plaintiff) 
Versus 
$ MALLU anp oTHERS (Defendants) * 
Civil Procedure Code, Or. 9, R. 13—Order under—W hat it should contain. 

On an application for restoring a zuit which was dismissed ex perte, the 
Munsif passed an order which merely recorded: “The defendants’ counsel 
had then stated that he had no instructions from his client. Ground is 
consequently sufficient.” The Munsif did mot record any reason why 
the defendants’ counsel had no instructions ar why the defendants were 
absent. Held, that the order did not comply with the provisions of Or. 9, 
R. 13, C. P. C. and must be set asid. 


Civ REVISION from an order sf MavuLyr MAZHAR HUSAIN 
QaAZALBASH, Munsif of Moradabad. 
*Civ. Rev. 502 of 1934 
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S. N. Seth for the applicant. 
M. L. Chaturvedi for the opposite parties. 


The following judgment was delivered by 
BENNET, J.—This is an application in revision by a 


[1935] 


plaintiff against 


an order of a learned munsif restoring a suit which was dismissed 
Bennet, J. ex parte. The defendants made an affidavit alleging various grounds, but 


the munsif has merely recorded: 


The defendants’ counsel had then stated that be had no instructions l 


from his client. Ground is consequently sufficient. 


The munsif has not recorded any reason wHy the defendants’ counsel 
had no instructions or why the defendants were absent. Under Order 


IX, Rule 13 it is necessary that the munsif should find 
were prevented by any sufficient cause from appearing w 
called on for hearing. 


that defendants 
hen the suit was 


’ Another point was taken in ground No. 1 of the revision that the 
court below had no jurisdiction to set aside an ex parte decree and the 
remedy open to the defendants was only an appeal against the decree as it 


stood. The defendants entered an appearance in the 


suit and filed a 


written statement. ‘Therefore the case did not come prima facie under 
Order LX, Rule 6. The date in question on which defendants were held 
to have failed to appear was the date which was fixed for final hearing 
in the suit. It was therefore a date which came under Order XVII, Rule 
2 as a date to which the hearing of the suit had been adjourned. It is 
shown from the order-sheet that on that date the pleader for defendants 
asked for an adjournment which was refused and he then stated that he 
had no instructions. In the Explanation to Rule 2 of Order XVII it is 
stated that no party shall be deemed to have failed to appear if he is 


either present or is represented in court by an agent or 


engaged only for the purpose of making application. 


leader, though 
pleader for 


defendants was engaged in making an application and therefore I must 
hold that the defendants did appear on the date in question. All that 
happened was that they did not produce their evidence and the case was 
heard and decided. No application. by way of restoration under Order 


XVI, Rule 2, which applies the provisions of Order IX, 
the defendants must be held to have actually appeared. 
fore of the lower court allowing restoration must be set 
remedy which the defendants had against the decree 
appeal. | 

For these reasons J set aside the order of the lower 
this civil revision with costs. 


therefore lies as 
The order there- 
aside. The only 


was by way of 


court and allow 


~ Revision allowed 
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GAJADHAR PRASAD (Defendant) . 


CL 

Versus ` aia 

DHARMA NAND (Plaintif) * ` RAA 

Limitation Act, Art. 102—Snit for arrears of monthly acages—Starting point of Dec. 21 
limitation—Provincial Small Causes Courts Act, Sec. 25—Decision on point = — ; 


of limitation erroneous—High Court’s power of interference. 
Where the plaintiff sues for arrears of monthly wages, which in Jaw 
accrue and become due on the final day of the month, then under Art. 102, 
Limitation Act, the plaintiff is not entitled to wages which became due 
more than three years before the date of the suit. 
E. Young v. D. MacCorkindale, [1873] 19 W. R. 159 distingnished. 
Where the Small Cause Court arrives at an erroneous decision on a point 
of limitation, the High Court can interfere under Sec. 25, Provincial 
Small Causes Courts Act. Sernam Lal v. Khwban, I. L. R. 17 AlL 422 
distinguished. 
Civ REVISION from an order of F. L. SmarH EsQ., Small Cause 
Court Judge of Dehra Dun. 


G. S. Pathak for the applicant. 
C. B. Agerwala for the opposite party. 


The following judgment was delivered by 


BENNET, J.—This is an application in civil revision by a defendant peyes:, J. 

- against a small cause court decree. The plaintiff sued for arrears of salary 
at Rs. 20 per mensem from 10-4-30 to 31-8-31. The defendant admitted 
that the plaintiff was in his service for this period at this salary, but he 
pleaded payment to the plaintiff, and further that the claim would be time- 
barred. The lower court held that payment had not been made and that 
the suit was not time-barred. It held that the suit was governed by Article 
102 of the Limitation Act, that the period of limitation ran from the date 
when the wages accrued, that the plaintiff was not paid re ly, hence 
it cannot be said that the wages accrued on any particular date, and that 
following a ruling in E. Young v. D. MacCorkindale’ the plaintiff’s 
wages would be due on the date on which he left the defendant’s service, 
and that the period of limitation—3 years—ran from that date. That 
ruling was given at a time when a former Limitation Act (Act IX of 
1871) was in force. In the-schedule of that Act there is no article cor- 
responding to Article 102. Consequently the court had to go to other 
considerations for limitation. ‘The suit was in regard to various matters 
for partnership and accounts and at the end of rhe judgment there was 
the observation: 

Any wages that might be due by MacCorkindale to the plaintiff would 
be due to him when he left the service on May 15, 1868, and any suit for 
these wages must, in the absence of any subsequent accounts stated and 
settled between the parties, have been brought within three years from 
May 15, 1868. Therefore taking it that the plaint was presented, and 
properly presented, on July 29, 1871, we still think that the suit is barred 
by limitation. 3 

*Civ. Rev. 515 of 1934 
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This ruling therefore did not hold that the claim for wages was 
within time, but it held that it was time-barred in any case because the 
service had terminated more than three years before the suit. I am clearly 
of opinion that under the present Limitation Act Article 102 lays down 
that wages not otherwise expressly provided for in the schedule must be 
taken to be subject to a time which begins to run from the time when 
the wages accrue due: In the present case the plaint admits that the 
wages are monthly wages and therefore in law the wages accrue and be- 
came due on the final day of the month. The suit was brought on June 
30, 1934. The earliest period within lmitation would be June 30, 1931, 
and the wages for that month of June 1931 are Within time, but not any 
previous wages, Similarly the wages for July due on July 31 and the 
wages for August due on August 31, 1931 are within time. A period 
therefore of three months’ wages at Es. 20 per mensem total Rs. 60 is 
within time. The remainder of the claim of Rs. 120 wages is not within 
time. 

The argument was made that as the point urged in revision is one of 
limitation there should be no interference by this Court. For the 
plaintiff reference was made to Serinan Lal v. Khuban® where the head-note 
says: 

It is no ground for revision unde- Sec. 25 of Act IX of 1887 that the 
court whose order it is sought to revise may have come to an erroneous 
decision on a point of limitation. 

But the final sentence in the ruling is: 

We therefore in our discretion rezuse to try in revision, and to re-open 

, the questions of law and fact which have in the exercise of its jurisdiction 

been decided upon evidence by 2 court whose decision upon such a point has 
been made final by law. 

This shows that in that case-the pcint of revision had been deda as 
a mixed question of law and fact. In the present case the point of revision 
is one of law’ only as the-facts are nct in dispute. I consider that the 
principle of this ruling does not bar the revision in the present case. Refer- 
ence was also made to Muhammad Baker. v. Babal Singh in which it was 
held that revisional powers should not >e exercised unless there was subs- 
tantial injustice to a party. I consider that in the present case there was 
substantial injustice to the defendant >y ne three months’ wages 
which was barred by limitation. 

For these reasons I allow this revision in part to the extent of the claim: 
for Rs. 60 wages instead of Rs. 120 and proportionate interest will be 
allowed on the amount which is within time. Proportionate costs ate 
alowed on the cout and proportionate. costs in the court below. 


i | Revision allowed 
"LL R. 17 AlL 422 LL R 13 AIL 277 (F. B.) 
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UMRAO SINGH (Plaintiff) 
‘Versus - ar : 
MANGLA AND ANOTHER (Defendants)* i 
Limitation Act, Art. 66—Simple money bond—Payable on demand—Furtber 
provision that whole sum due payable within ane ycar—Suit on bond— 
Limitation. 
A simple money bond st out that the money was payable on demand 
and further on it set out that interest should be payable six monthly and 


the whole sum with, interest should be paid within one year. The plaintiff: 


sued on the bond more than three years after the execution of the bond but 
within three years of the expiry of the stipulated period of one year. Held, 
that Art. 66 applied to the case and the suit was within time. 

Lass Din v. Gulab Kunwar, [1932] A. L. J. 913 applied. Lalte Prasad 
v. Gajadber Shukul, [1933] A. L. J. 550 at 559 reked on. 


Cv Revision from an order of J. N. Dicstir Esq., Small Cause 
Court Judge of Meerut. 


Vishwa Mitra for the applicant. 
K. Masud Hason for the opposite parties. 
The following judgment was delivered by 
BENNET, J.—This is an application in civil revision by a plaintiff 
whose suit has been dismissed by a' small cause court on the ground that 
it was time-barred. The plaintiff sued on a simple money bond executed 
on April 1, 1931. The suit was brought on July 6, 1934, that is, more 
than three years after the execution af the bond. The bond set out firstly 
that the money was payable on demand and further on it set out that inter- 
est should be payable six monthly and that the whole sum with interest 
should be paid within one year. The suit was brought within three years 
from the date for payment of April 1, 1932. Article 66 of the Limita- 
tion Act applies to the case and the question is whether the period of 
limitation should run from the date of execution on the ground that the 
bond was payable on demand or whether it should run from the period of 
one year specified in the bond as payable. The principle which applies 
in such cases appears to me to examine whether it was open to the debtor 
to make a payment before the end of the period of one year fixed. Clearly 
in the case of this bond it was not open to the debtor to make a payment 
because the bond states that it was payable on demand, that is, on demand 
of the creditor. Until the creditor made a demand the bond was not 
payable. ‘This clause therefore gave the creditor an option, but it did not 
give any option to the debtor. There-was a somewhat similar case in 
Jwala Prasad v. Shama Charan. -In that case there was a promissory note 
payable on demand, and on the dare of execution the defendant wrote 
to the Bank promising to pay within a year and apparently the Bank 
accepted that promise as part of the agreement between the parties, It 
was held that limitation would run from the expiry of the period of one 
“Civ. Rev. 514 of 1934 
117 A L. J. 950 





Dec. 20 





BENNET, J. 


Bennet, J. 


~ 


r 


382 * HIGH COURT [1935] 


Cima year. I consider that the general principle governing these cases is to be 
1934 deduced from a ruling of their Lordships of the Privy Council in Lass 
—— Din v. Gulab Kunwar. In that case there was a mortgage deed with 
Umnao-SINGH 4 period of twelve years for payment and a provision that payment might 
Mawar, be demanded in case of default of payment of interest. It was held that 
— this was an option to the creditor and that limitation did not run until 
Bennet, J. the period of twelve years should expire. This principle in that ruling 
was laid down in regard to mortgage bonds, but it has been extended to 

simple bonds in a ruling reported in Lalta Prasad v. Gajadbar ShukuP. 
For these reasons I allow this application in revision and I set aside 
‘the decree of the lower court and remand the suit for disposal on the re- 
maining issue. ‘The court-fee of this court will be returned to the plain- 

tiff. Costs hitherto incurred will be costs in the case. 

Revision allowed 


21932 A. L. J. 913 *1933 A. L. J. 550 at 559 


anion TARA SINGH anD OTHERS (Plaintiffs) 
1934 Versus 
ge SAGIYA (Defendant) * 
P Tenancy Act yim of 1926), Sec. '48—Snits maintainable under—To exac?— 
Benner, J. Meaning o 
: Where the zamindar had collected more than his share of the arrears of 
rent payable by the tenants, and the tenants sued in the civil court to 
recover the excess amount collected by the zamindar, beld, that the suit 
came under Sec. 48, Tenancy Act IL of 1926, and was triable only by the 
revenue court. 
Rabi Pratap Singh v. Mabant Rem Prashad Bharti, I. L. R. 45 -AlL 725 
distinguished. 
Civ Revision from an order of J. N. Dixsutr Esq., Judge of Small 
Cause Court, Meerut. 


S. B. L. Gour for the applicants. 
K. N. Malaviya for the opposite party. 


The following judgment was delivered by 


Bennet, J. BENNET, J.—This is a civil revision by the plaintiffs against an de 
of a small cause court directing the plaint to be returned for presentation 
to the proper court on the ground that the suit was cognizable only by a 
revenue court.- The court held that the suit lay under Section 48 of the 
Agra Tenancy Act of 1926. ‘That section deals with a suit by a tenant 
from whom- any sum or. produce is exacted by his landholder in excess of 
the amount recoverable from him as an arrear of rent. The present 

~ plaint sets out that the defendant is a zamindar of one-quarter cae in 
the land of which the plaintiffs are tenants and that the yearly rent is 
Rs.-120 per annum and that Phundan Lal is the owner of the other 
three-quarter zamindari share. Paragraph 2 sets out that the defendant 
collected for the years 1337 and 1338 Fasli arrears of rent of her own 
share and of Phundan Lal’s share amounting to Rs. 254-9-0 and did not 
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allow Rs. 30 remaining for Rabi. Faragraph 3 sets out that later 
Phundan Lal got a decree for arrears of rent for this period of Rs. 242 
against the plaintiffs. Paragraph 5 alleged that the plaintiffs had 
demanded from defendant the excess she had collected but she had refused 
to give it. This appears to me to be a very clear case under Section 48 
of the Tenancy Act and under Section 230 the jurisdiction lies only in 
the- revenue court. Learned counsel referred to a ruling, Rebi Pratap 
Narain Singh v. Mabent Ram Prasad Boerthi', corresponding to Section 
36 of Act II of 1901. ‘That ruling laid down that the section would not 
apply to the case of a zamindar gathering produce of a grove for himself 
when the produce was not handed over to him by tenants. The ruling 
has therefore no application to the present case, as the plaint clearly sets 
out that the rent in question was paid by the plaintiffs to the defendant. 
Some argument was made on the mearing of the word “to exact” in 
Section 48. The ruling quoted Murray’s Oxford Dictionary as stating 
its meaning “to demand and enforce payment of”. ‘The ruling does not 
n Murray fully as Murray states that the literal sense is, to derive o1 
orce out and the various derivative senses are to demand, require etc. 
The first meaning no doubt is to demand and eniorce the payment of or 
to extort. The second meaning includes the meaning “to insist upon”, 
the third meaning, to call for, demand, require. It is clear that the word 
may or may not indicate force and may indicate mere insistence. It is 
clear to me that it is not intended that a suit of this nature should lie in 
the civil court if the demand is made with insistence or if it is enforced 
and that the suit should lie in the revenue court if the demand is made 
without insistence or without force. Such a position of affairs would 
be quite absurd. I consider that a case like the present where the plain- 
tiffs say that the defendant collected from them more rent than they 
should have paid is a case which comes under Section 48 of the Agra 
Tenancy Act and that that suit is triable only by the revenue court. 
For these reasons I dismiss this application in revision with costs. 
F Application dismissed 


I L. R. 45 AlL 725 


CHANDRA SHEKHAR AND ANOTHER (Decree-bolders) 
versus 
MANOHAR LAL and otHers (Plaintiffs) * 
Civil Procedure Code, Sec. 47 and Or. 32—Suit by minor plaintiffs dismissed with 
costs—Whether defendant can execute decree against next friend. 

Where the decree on the face of it is against the minor plaintiffs, and 
the next friend is not made liable by zhe terms of the decree for the costs 
awarded to the successful defendants, beld, that the decree-holders can- 
not execute their decree for costs against the next friend, who was not 
shown in the decree as a party. 

EXECUTION First APPEAL from a decree of I. M. Kiowa Eso., Sub- 
ordinate Judge of Cawnpore. 
tE. F. A. 401 cí 1933 


Tara Swan 
v. 


SAGITA 





Bennet, J. 
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G. S. Pathak for the appellants. . 

A. P. Pandey for the respondents. . 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is an appeal by decree-holders, ets were 
defendants in .the suit in which a decree was passed in their favour 
for costs against the plaintiffs. The latter were minors and 
sued with their‘ father, Manohar Lal, as next friend. The suit 
was, for recovery of certain sum of money alleged to be due to the 


plaintiffs. It was dismissed,’and the defendants were decreed costs in- ` 


curred by them in the suit. They took out execution of the decree for 
costs and attempted to attach a house belonging to Manohar Lal, who 
objected on the ground that he was no party to the decree and that the 
decree-holders couJd not, therefore, proceed against property belonging 
to him personally. This objection’ found favour with the lower court 
which dismissed the application for execution. The decree-holders have 
preferred the present appeal. 

It is pointed out by the appellants’ learned advocate that Manohar Lal 
stated in his statement in p leadings that the money which was the subject- 
matter of the suit was his property and that it had been deposited with the 
defendants in the name of his minor sons, the plaintiffs. The decree, how- 
ever, does not show Manohar Lal a party except so far that he appears as the 


-next friend of the minor ‘plaintiffs. The contention put forward before 


us is that the sons were merely benamidars, the beneficial interest in the 
subject-matter of the suit being vested in Manohar Lal, the father, who 
must be held to be'liable to pay the costs of the decree against the plain- 
tiffs. It seems to us that the right of the decree-holders to obtain satis- 
faction of their decree for costs against Manohar Lal rests on facts which 
cannot be ascertained except by an enquiry. The court executing the 
decree cannot go behind the decree which, on the face of it, is against 
the minor plaintiffs. Manohar Lal is not made liable by the terms of the 
decree for the costs awarded to the successful defendants. It is clear 
that the court executing the decree will materially alter the terms of the 
decree if it finds that the party really liable for costs is Manohar Lal. We 


' think that the lower court was right in holding that the decree-holders 


cannot execute their decree for costs against Manohar Lal, who is not 
shown in the decree as a party. In this view the appeal fails not only on 
the merits but in limine as Manohar Lal’s objection should be considered 


to be one under Rule 58, and a decision adverse to him is not appealable. 


The appeal is dismissed with costs. 
Appeal dismissed 
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BHAGWAN DAS AND OTHERS 
VETUS 
EMPEROR* — 


Criminal Procedure Code, Secs. 162 and 342—Examination of accused under 

Sec. 342—W bether accused can be confronted with statement made to police. 

An accused person when being examined by the court for the purpose 

of explaining anything in evidence against him cannot be confronted with 

the statement whic he had made to the police for the purpose of being 
discredited on account of any contradiction. 


CRIMINAL APPEAL from an order ot S. S. Baypar Esq., Sessions Judge 
of Budaun. 


L. N. Gupta for the appellants. a 
Mubemmad Ismail (Government Advocate) for the Crown. 


This was an appeal by seven accused persons against their convictions 
under Sec. 362, I. P. C. The appeal turned mainly on questions of fact. 
In the course of the judgment their Lardships made observations on the 
scope of Sec. 162, Criminal Procedure Code, which are reproduced below:— 


Our attention has been drawn in the course of the arguments to the 
very irregular proceeding of the Sessions Judge in cross-examinirig the 
~ appellants or some of the appellants with a view to confronting them with 

statements which they made to the investigating officer. Statements 
made even-by witnesses to a police officer in the course of an investigation 
are not permitted to be used in evidence for any purpose, except as pro- 
vided in Section 162 of the Criminal Procedure Code; that is to say, on 
the request of the accused the court shall refer to the written statement 
and direct that the accused be furnished with a copy of it in order that the 
witness may be contradicted by the use of this statement. It was cer- 
tainly never intended that an accused person when being examined by the 
court for the purpose of explaining anything in evidence against bim 


should be confronted with the statement which he had made to the, 


police for the purpose of being discredited on account of any contradiction. 

This is, however,- the way in which the court has proceeded, and has 

come to the conclusion that the appellant Mullu is a liar. But so far 

as the defence in general is concerned, the only result of this irregularity 

has been that one of the persons put an trial, Lochan, has been acquitted: 
i *Cr. A. 788 af 1934 l 
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Canama QASIM RAZA 


1934 VETSHE 
Dee-13 Police A f 1861 a 
olice Act (V of 1861), Sec. 30—Interpretation of—Whether police bas 
eee absolutely to forbid e procession. j l a 
AGCL The Superintendent of Police has no power under Sec. 30, Police Act, 
Harms, J. absolutely to forbid the taking out af a procession, but only has the power 
to regulate a procession, if he thinks that it requires regulating, in the 
manner prescribed by the Section. e 


Notices purporting to be issued under Sec. 30 (2), Police Act, contained 
the following order:—‘‘Besides the persons who have already obtained 
permission, no other person without obtaining permission of the Superin- 
tendent of Police will be authorised to take out a procession on` the 
public way and thoroughfare.” One of such notices was affrted to the 
applicant’s house. After the applicdnt’s application for a license was 
rejected he took out a procession, and was prosecuted and convicted under 
Sec. 32, Police Act. Held, that under the Police Act the Superintendent 
of Police has no authority for absolctely refusing permission to take out a 
procession, and the-applicant was wrongly convicted. ` 

CRIMINAL REVISION from an order of P. C. PLOWDEN ESQ., Sessions 
Judge of Agra. 
A. P. Dube for the appellant. she 
M. Waliullah (Assistant Government Advocate) for; the Crown. 
The judgment of the Court was delivered by 
as KENDALL, A. C.. J.—This is an application for the revision of an 
appellate order. of the Sessions Judge af Agra, dismissing an appeal from 
an order of the City Magistrate in which he convicted the applicant of an 
offence under Section 30 (sic) of the Police Act of 1861 and sentenced 
him to pay a fine of Rs. 100. It appears, however, that the Magistrate 
eee to convict the applicant of am offence under Section 32 of the 
Act, which provides a penalty for disoteying orders issued under the three 
preceding sections, or for violating the conditions of a’ licence. The cir- 
cumstances of the case are fully stated in the orders of the Magistrate and 
the Sessions Judge. It is only necessary to repeat here that the applicant, 
who is a Shia Mohammedan, had been up to 1931 in the habit of taking 
out a procession called the “duldul”? procession from his house in the city 
-of Agra, that in 1931 and the two ieee years the procession had ,been 
discontinued owing to certain orders passed by the authorities, and that 
in 1934 the applicant applied both to the District Magistrate and to the 
Superintendent of Police for permission to take out a procession. On a 
report by the Superintendent of Police, this application was refused, 
_ apparently by both the authorities applied to. After this, some time 
in April 1934, notices were issued by the Superintendent of Police, and 
one of these was affixed to the applicant’s house. It evidently purports 
to be a notice under Sub-section (2) of Section 30 of the Police Act, 
and it contains the following order:— 
* Cr. Rev. 785 of 1934 
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. Besides the persons who have already obtained permission, no other 

person without obtaining permission of the Superintendent of Police 

will be authorised to take a procession on the public way and thoroughfare. 

» On April 23 the applicant’‘made another application by telegram to the 

District Magistrate informing him that he was proposing to take out the 

procession, and this was forwarded to the Deputy. Magistrate in charge 

of the mohalla, who sent for the applicant and informed him that his 

application had already been refused. We are informed by counsel that 

after this the applicant asked for a written order for his use in the Civil 

~ Court, and then decided to take out a formal procession, which he did. 

The procession was stopped about five paces from his house and no trouble 

resulted. But the applicant was prosecuted and convicted, as we have 
described above. 

Both the courts have convicted the applicant on the grounds that 
the order refusing permission to take out a procession was issued under 
Sections 30-31 ae the Police Act and a eaa, as the applicant disobeyed that 
order, he is therefore liable to t under Section 32, but it has been 
argued before us by Mr. ho age eg that the conviction is illegal, because the 
order refusing permission to take out the procession was in itself not a 
legal order, and in any case was not an order passed under the provisions 
of Sections 30-31 of the Act. 

We may mention that two other matters were argued before us, 
which may at once be disposed of. It was said that on the facts of the 
case, as stated by the witnesses for the prosecution, the procession was stop- 
ped before any harm was done and therefore there was no offence. This, 
however, is irrelevant, as the question is whether a legal order under the 
Police.Act has been contravened. It was also said that the applicant had 
committed no offence because the road on which he had actually taken 
out the procession was his private property. It has not, however, been 
proved that this road is his private -property, and as it has been admitted 
that this road is freely used as a public thoroughfare, the objection cannot 
be seriously considered. 

The more technical objection, however, is not so easily disposed of. 
Section 30 of the Police Act, as the marginal note shows, is one for “re- 
gulating of public assemblies and processions and lincensing of same”. 
Sub-section (1) shows that 

The District Superintendent or Assistant District Superintendent of Police 
may, as occasion requires, direct the conduct of all assemblies and pro- 
cessions on the public roads or in the public streets and thoroughfares and 

~ prescribe the routes’ from which or the time at which such processions 

may pass. 
Sub-section (2) says:— 

Te RRA EE E E needed bytany person. co clamor pesons to 
convene or collect an assembly in any such road, street or thoroughfare or 
to form 2 procession which would, in the j t of the Magistrate of 
the district or of a sub-division, if scontrolled, be likely to cause a breach 
of the peace, he may require by general or special notice that the person 
con: or collecting such anembly or directing or promoting sach pro- 
cession apply for a licence. 


6 
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Cananat The third sub-section shows that when such application has been made, 


TF he may issue a licence specifying the names of the licencees and defin- 

e E ing the conditions on which alone such assembly or such procession is to 
Qasme Raza | be permitted to take place, and otherwise giving effect to the section. 

p: In the present case, it is nor denied that the applicant has applied 


COPF for a licence, and that the applicatior. bhas been rejected. The learned 
Kesdd!l, Judge has remarked that under Sub-section (3) of Section 30, the Magis- 
PAR trate may issue a licence, and that this means that he has the power to 
refuse to issue one, otherwise the word “shall” would have been used. 
It appears to us that under the section it is the Superintendent of Police and 
not the Magistrate who may issue the licence, but this is not a matter 
of importance in the present case. We may agree with the learned Judge 
that there could be no obligation on the Superintendent of Police to issue 
a licence merely because an application has been made for one. What 
the Judge does not appear ta have considered, however, is what the effect 
of “refusing to grant” a licence will be. We have used the expression 
“refusing to grant a licence” because that is in fact what the authorities 
did or claimed to have done. But we think we shall be following the 
wording of the section more closely if we hold that the Superintendent 
of Police under Sub-section (3) of Section 30 either may issue a licence 
or may not issue a licence, because when the matter is put in this way it 
is clear that the Superintendent of Police is authorised by the Act to issue 
a licence, if he thinks it necessary, or not to issue a licence, if he thinks 
it unnecessary to do so. The Act does not in terms give him authority 
to refuse to issue a licence, for the purpose of preventing a procession from 
being taken out. It is quite conceivable that after an application for a 
licence has been made and the Superintendent of Police has satisfied him- 
self, after examining the application and, if necessary, questioning the 
applicant, that there is no danger to the public peace, it may be unnecessary 
to issue a licence or regulate or direct the conduct of the procession at all, 
and in this case he would presumably not issue a licence and not lay down 
any conditions. 
In such a case it could hardly- be contended that it would be an 
offence to take out a procession merely because no licence had been issued. 


In fact it has not been suggested to us that the act of taking out an 
unlicenced procession is in itself an offence against any law. It is 
the right of a citizen to use the public thoroughfares, provided that he com- 
mits no offence in doing so, and the taking out of a procession is not in 
itself an offence, nor does it require a special licence, except as provided 
by Section 30 of the Police Act. Thar is a section which empowers the 
authorities to contro} processions, and the manner in which they are to be 
controlled, if it is necessary to control them, is set forth in Sub-section (2). 
Neither in the marginal note, nor in the body of the section, is any 
express power given to the authorities absolutely to forbid the taking out 
of a procession. 

It has been argued by Dr. Wali Ullah, on behalf of the Crown—and 
again this must be obvious—that if this interpretation of the section is 
correct, then a person whose- appHcation for a licence under Sub-section 


r 
e 
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(2) of Section 30 has been refused is in a better position than one whose 
application has been accepted and who has obtained a licence, because the 
procession of the latter will be regulated by the conditions of his licence, 
whereas the unsuccessful applicant will not be fettered in any way. The 
apparent paradox, however, appears to us to be due to a misreading of 
Section 30 of the Act. If once it is admitted that the Superintendent of 
Police has no power under the Act absolutely to forbid a procession, 
but only has the power to regulate ane, it becomes clear- that it is his 
duty to regulate a procession, if he thinks that it requires regulating, in 
~ the manner prescribed by the Act, thar is to say, by the issue of a licence, 
or to leave it alone, and thus the issue af a licence imposes a liability on the 
applicant and not a privilege. 

We are far from saying that the Act has been worded as clearly. as 


it might have been, but we have to interpret it strictly, and we consider’ 


that it is impossible to read into it any authority for absolutely refusing 
permission to take out a procession. We have been referred to a decision 
of a Full Bench of the Patna High Court in the case of King-Emperor 
v. Abdul Hemid, in which there are som2 passages which support the 
argument of the learned Assistant Government Advocate in this case. 
In the course of his judgment Mullick, J. remarked: 

Now Section 30 of the Police Act, though not happily worded, appears 
to mean this. The Superintendent af Police has to be satisfied that an 
assembly or procession is in the judgment of the District Magistrate likely 
to cause a breach of the peace. He may then issue a notice upon the 
person....to apply for a licence. It is contended that the Superintendent 
is not authorised to issue a general order, but must call upon the con- 
vener or promoter of the assembly or procession to take out a licence for 
the occasion. In my opinion, the words are sufficiently general to enable 
the Superintendent to issue a general notification’ containing a prohibition 
from convening or collecting an assembly or promoting or directing a 
procession without a licence. The terms of the section are also wide 
enough to cover a prohibition without any limit of time. If the person 
or persons against whom the notice is directed convene or collect an assembly 
or promote oc direct a procession without licence, he or they will be 
punishable under Section 32 of the Act. 

This is an obiter dictwm as the persons who were convicted in that case 
were not convicted under the provisions of the Police Act, but under the 
Penal Code, and we notice that Das, J. disagreed with the other two learned 
Judges in the interpretation of the Police Act. In a later case, that of 
Sitaram Das v. King-Emperor* in dealing with a case under Section 32. of 
the Police Act it was remarked: 

So far as I can see the police have no power to forbid the issue of a 
procession. The power to control does not include the power to forbid, 

and that is the view we have taken in the present case. It was, in our 

opinion, believed by the Legislature that it should be possible for the 

authorities so to regulate 2 procession by the conditions of a licence that 

no danger to the public-peace would be likely to arise, and for this reason 

it was not thought necessary to restrict the liberties of the subject further 

than has, jn our opinion, been already done in Section 30 of the Act. 
*L LR. 2 Pat. 134 "L L R. 4 Pac. 795 
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CRIMINAL It has been remarked by the Magistrate that the present applicant 
i1954 gave a promise to_the Superintendent of Police that he would not take 
— out the procession and that he broke this promise, and if this is so his 

S Raza conduct was most improper. But to break a promise to the Superintendent 

Euroa Of Police is not to disobey an order issued under the Act, and we must 

= therefore hold that the applicant has been wrongly convicted. We there- 


ye fore set aside the orders of the courts below convicting the applicant and 
'- direct that he be acquitted and that the amount of the fine, if paid, be 
~ . returned to him. Conviction set aside 
Canaan at. ARJUN AND OTHERS 
41935 f VETSHS 


Feb. 12 Civil Procedure Code, Or. 21, R. 44 and Evidence Act, Sec. 114—Valid attach- 
ea. ment—Presumption—When to be made. 

i Where the attaching officer gave -evidence to the effect. that an attach- 
ment -of agricultural produce had been made, -beld, that in the absence 
of evidence to the contrary it ought to be presumed that the attachment 
was validly made and all the necessary formalities, such as are required 
under Or. 21, R. 44, C. P. C., were, complied with. 

Mobemmad Akbar Kben v. Mien Musharaf Shab, A. I. R. [1934] 
P. C. 217 followed. 
CRIMINAL Revision from an order of S. Aur MuHAmMMAD EsQ., _ 
Additional Sessions Judge of Jaunpur. 
Sri Narain Sabai for the applicants. 
The following judgment was delivered by 
Genga Nath, |. Ganca NatH, J.—This is an application in revision ‘by Arjun and 
four others against their convictions and sentences under Secs. 186 and 424, 
I. P. C. which were confirmed by the learned Additional Sessions Judge of 
Jaunpur. One Mst. Naurangi Kuar, wife of Ram Raj Singh, had obtained 
a money decree from the Civil Court against Arjun Chamar. She applied 
for its execution by attachment of Arjun’s crops, which were standing in 
the field. A warrant of.attachment was issued to the Amin on Feb 
22, 1934, specifying certain plots, the crop of which was to be arene’. 
The Amin was also authorised to attach any other property belonging to 
the judgment-debtor which may be pointed out by the fei 
In execution of this warrant the Amin attached the crop of the plots 
specified in the warrant and prepared an inventory. The Amin appointed 
two Shahanas to keep watch over the attached crop. On February 27, 1934, 
the Amin was ordered by the court to reap and store the attached crop. 
The Amin went to the spot on March 4, 1934 and engaged some labourers 
and started the reaping of the crop. While this was being done the accused 
who are brothers and cousins attempted to stop the work but the Amin 
reasoned with them and they withdrew. After sometime they again 
returned and began to reap the crop of another plot which had not been 
attached. As soon as the bundles had been prepared by the labourers of 
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the Amin of the reaped crop, which had been attached, the accused Cana 
began to throw stones at the Amin and carried away forcibly all yy; 
the crop that had. been gathered. The Amin made a report and the appli- — 
cants were prosecuted and convicted under Secs. 186 and 424, I. P. C. ee 
The facts referred to above have been clearly proved by the evidence pro- Burson 
duced on behalf of the prosecution which has been believed. by both-the —— 
courts. - - é Gangs Neth, J 

The only point urged on behalf of the applicants is that the prosecu- 

. tion has not proved that the necessary formalities of attachment,‘as  . 
required under Order 21, Rule 44, C.“ P. C., were complied with. The ~a 
evidence of the Amin, who made the attachment, is to the effect that he 
made the attachment. In accordance with Sec. 114 of the Evidence Act 
when it is proved that an attachment has been made, in the absence of. 
any evidence to the contrary, it ought to be presumed that all necessary 
formalities were complied with. In Mohammad Akbar Khan v. Mian 
Musharaf Sheb' their Lordships of the Privy Council observed: ae OS 
i It is alleged that an attachment of the 250 kanals followed. The 
Judicial Commissioner in the present case has held that that attachment 
has not been proved because there was no direct evidence that a copy 
of the order of attachment was fixed in the Collectar’s office. Their 
. Lordships are of opinion that there is evidence that the land was attached, 
and that in the absence of any evidence to the contrary, it ought to be 
presumed that all necessary formalities were complied with (see Sec. 114, 
Evidence Act). 

There being no evidence to the contrary, as already stated, it will be 
presumed that the attachment was validly made and all the necessary 
formalities, such as are required under Order 21, Rule 44; C. P. C., were 
complied with. The next point urged by the learned counsel was as 
regards the severity of the sentence. The applicants have been sentenced 
each to pay a fine of Rs. 15 under Sec. 186, I. P. C. and to undergo 3 
manths’ R. I. under Sec. 426, I. P. C. Both the offences of which the 
applicants have been convicted are serious and the sentences are by no 
means severe. There is no force in the application for revision. It is : 
therefore ordered that it be rejected. Application rejected 

*[1934] A L R (B.C) 217 


Comrt Fees Act, Sch. I, Art. 11 and Secs. 6 and 19-D—Letters of Administration 
applied for even though not necessary—Whether court-fee payable. 

Where Letters of Administration“are not absolutely ‘necessary and 2 Jen. 24 
person applies for them either by way of precaution or for the take of ae 
convenience he has got to pay the duty under Act. 11 of Sch I, Court “‘¢ j, 
Fees Act, before Letters of -Administration can be issued to him. Gawos NATH, 

Kashi Nath v. Goxuravabai, I. L. R. 39 Bom. 245 relied om; Kesbevalal v. J. 

Collector of Abmedabed, I. L. R. 48 Bom. 75 dissented from. 


ORDER on the application of LaLa MaNMoHAN Das under the Indian 
Sucéession Act (39 of 1925). aes - 4 
- * Testamentary Case 10 of 1934 


MADHO PRASAD—In the goods of * ~ PERA 
1935 
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K. N. Katju (for whom Benke Behari) for the applicant. 
The judgment of the Court was delivered by 


SULAIMAN, C. J.—Lala Manmohan Das applied for the grant of 
Letters of ‘Administration in respect of the assets of his deceased father, 
L. Madho Prasad, who held some shares of the Imperial Bank which are 


in deposit in the Imperial Bank at Calcutta. On October 25, 1934 his 


application was granted and Letters of Administration were ordered to be 


` issued to him. The office naturally demanded the payment of court-fee 


before furnishing the Letters of Administration. To this the applicant 


objects. e 


Ledrned counsel for the applicant relies on a Full Bench ruling of 
the Bombay High Court in Keshevale! Punjalal Sheth v. The Collector of 
Abmadabad*. No doubt this ruling supports the applicant to a great 


extent but the learned Judges overruled a previous decision of their own 


- Court in Kashi Neth Parsharam v. Gourevabai® The view expressed by 


Beaman and Hayward, JJ. in the last-mentioned: case was that, if an 
applicant who is a member of a joint Hindu family applies for probate 
of a will of his deceased father, bequeathing the joint family property to 
him, probate can be granted only on the assumption that the will was 
genuine and valid and that the testator had authority to make the 
bequest; and that probate cannot be granted on the supposition that the 
property being joint family property the will itself was invalid; and 
that if the applicant wants probate he must pay the duty. We are not 
able to see how this point is met in the judgment delivered in the Full 
Bench case.‘ That judgment proceeds principally on an interpretation of 
Sec. 19-D of the Court Fees Act and on the view that the provisions of 
that section would not apply strictly to a joint family. That may be 
quite correct but what, with great respect, we would say has been over- 
looked is that the duty is not payable under S. 19-D but under S. 6 of the 
Court Fees Act and under Article XI of the First Schedule. Section 19-D 
merely provides that where Letters of Administration of the effects of a 
deceased person have been granted tkey shall be deemed to be valid and 
available by the administrator even notwithstanding the amount or value 
of such property is not included in the amount or value of the estate. 
That is to say, the holder of the Let-ers of Administration is entitled to 
recover the amount or property, ard the opposite party cannot resist 
his claim on the ground that full court-fee had not been paid on the 
Letters of Administration. That seczion has no application to the point 
which arises in this case. Section 19-D implies that Letters of Adminis- 
tration have been issued and court-fee already paid thereon, though not 
sufficient. 


Section 6 requires that no document of any kind specified in the 
First Schedule shall be furnished by any public officer unless in respect 
of such document there be paid a fee of an amount not less than that 
indicated by the relevant schedule. ‘The office of this Court cannot issue 
Letters of Administration to the applicant until the duty required by 
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Article XI has been fully paid. Article XI does not say that there 
would be an exemption from the payment of duty where Letters of 
Administration are not absolutely necessary and they are only applied for 
either by way of precaution or for the sake of convenience. If a person 
chooses to apply for Letters of Administration, whether absolutely ‘tiecessary 
or not, he has got to pay the duty. l 

In the case of Banwari Lal v. Maksuden? it was laid down that there 


was no legal bar to the granting of a succession certificate to a member .. 


of a joint Hindu family who gets the rights by suvivorship and not as 


= heir and that if he chooses to apply for succession certificate or Letters . 


of Administration as legfl representative of the deceased person such certi- 
ficate may be granted, of course, on/payment of full fee. 


The learned counsel for the applicant contends before us that the nee. 


sity for the application has arisen because the Imperial Bank refuses to hand 
over the shares without the production of Letters of Administration or -a 
succession certificate. We are not concerned with the question whether 
the Imperial Bank is rightly or wrongly refusing to do so. It may be 
that under some rule under which shares are issued it is necessary that 
the share-holder should profess to own it on his own behalf. exclusively; but 
if the Imperial Bank is wrongly refusing to hand over property belonging 
to the plaintiff the remedy of the plaintiff lies by suit. If he prefers to 
apply for Letters of Administration in order to comply with the wishes 
of the Imperial Bank there is no option but to pay the full court-fee. 
Dissenting from the view expressed by the Full Bench in Keshevlal’s 


case and adopting the principle of the decision of Beaman and Hayward, - 


JJ. in Kashi Nath Parsharam v. Gouravabat' we hold that the applicant 
must pay court-fee. If the court-fee is not paid, Letters of Adminis- 
tration shall not be issued. We allow two months for payment of the 
court-fee. Jf the amount is not paid within the time allowed the case 
will be put up for consideration whether Letters of Administration should 


not be revoked. 
"L L R. 52 AIL 252 ‘Il. L R 39 Bom. 245 


SHEONANDAN 
Versus 
> EMPEROR * 


Excise Act (Local Act IV of 1910), Sec. 60 (a)—Accnsed charged with being 
in possession of liquor in excess of permitted quantity—W hether can be con- 
victed of offence of possession of liquor not lawfrlly obtained. — 

The accused was charged with being in possession of country liquor 
in excess of the quantity that he was allowed by law, and was convicted 
under Sec. 60 (a), U. P. Excise Act of 1910. On revision the High Court 
found that on the evidence it was not proved that the total quantity in his 
possession was more than the quantity allowed by law. It was then argued 
for the prosecution that the applicant had been rightly convicted. because 
he was in possession of a bottle of country liquor which he had not proved 
that he obtained lawfully. Held, that the applicant cannot be canvicted 
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of an offence with which he had not been charged and thé order of 

> conviction must be set aside. 

CRIMINAL Revision from an order of V. MeHTa Esq., Additional 
Sessions Judge of Ghazipur. 

K. D. Malsviya and K. N. Gupta for the applicant. 

M. Waliullab (Assistant Government Advocate) for the cen 

The following judgment was delivered by 

KENDALL, J.—This application is made against a conviction under 
Section 60 (#) of the U. P. Excise Act of 1910. The circumstances of 
the case are somewhat peculiar. A raiding parfy went to the house of 


ithe applicant and searched it and found that he had in his possession one 


bottle of liquor. There was also a small quantity of liquor in a tin, and 
it is said that the applicant himself smelt of liquor. He was, therefore, 
prosecuted under the Act, and was charged by the Magistrate in the fol- 
lowing words: 
That you on or about the 11th day of August 1934..... in your house 
were found in possession of country liquor seven bottles (1 gallon plus 
1 bottle) in contravention of Rule 39 (e) of the Excise Act. 

Evidence was brought by the prosecution to prove that the applicant 
had purchased from Namdeo that day liquor amounting to one gallon 
in a tin, and it was also in evidence that a tin was found in his house which 
appeared to contain the remains of some liquor. The case for the prose- 
cution, 2s it appears from the judgment of the Magistrate as well as from 


- the charge, was that the applicant, although at the time of the raid he was 


only actually in possession of one bottle of liquor, had recently been in 
possession of 2 much larger quantity, The courts found him guilty on the 
ground that he was in possession of a quantity larger than he was allowed 
by law. Rule 39 of the rules framed by the excise authorities and con- 
tained in the Excise Manual prescribes the limits of the amounts allowed 
to be kept for retail sale of various kinds of excisable commodities, and 
as regards country liquor, prescribes the limit of two bottles or one seer 
or 4 seers or 1 gallon according to circumstances. Ordinarily plain country 
spirit can only be sold by retail up to a quantity of one seer, and country 
fermented liquor up to a quantity of four seers. There is nothing to show 
what the liquor was of which the applicant was in possession when the 
raid took place, and which he was suspected of having thrown away. So 
far as the evidence in this case goes, it may have been country spirit or it 
may have been country fermented liquor, and in that case it would have 
been necessary for the prosecution to prove that he had been in possession 
of more than four seers. But even if it can be said that the circum- 
stances point very strongly to the conclusion that the applicant had 
swallowed or had thrown away a certain amount of liquor, there is nothing 
to show what amount was so disposed of, and if it was country fermented 
liquor, there is nothing to show that the total quantity in his possession 
had amounted to more than four seers. 

It has been pointed out by Dr. Waliullah on behalf of the Crown 
that under Rule 436 it is not only the possession of country liquor in excess 
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of the quantity prescribed in Rule 39 taat is punishable, but also the pos- 
session of country liquor which has nor been lawfully obtained, and-it is 
therefore argued that the applicant has been ri convicted, because he 
was in possession of a bottle of country Equor which he has not proved that 
he obtained ‘lawfully. The fact is that the applicant was never asked 
any questions about that particular bottle. His defence was that he 
only had one bottle in his possession, znd he said that he had not pur- 
chased it from Namdeo. If he had purchased it from Namdeo in the 
manner suggested on behalf of the ‘prosecution, his possession would have 
been unlawful, because Namdeo had no licence to sell liquor on the 
Ghazipur side of the Ganges. The prosecution witnesses, however, did 
not prove that the applicant had purchased liquor from Namdeo in the 
manner that has been set up. They were suspected of having been won 
over; but the courts did not find this part of the case proved, nor would 
they have convicted the applicant, unless they had believed that he had 
been in possession of more liquor than he was allowed to possess under the 
provisions of Rule 436 read with Rule 39(4). I am of opinion, there- 
fore, that the application must be allowed on the ground that the appli- 
cant cannot be convicted of an offence w-th which he has not been charged, 
and which is of a different nature front the one with which he has been 
charged. I therefore set aside the order of conviction and direct that the 
applicant be acquitted and the fine, if said, be refunded. 

Conviction set aside 


IBN ALI 
Versi 
EMPEROR* 
Criminal Procedure Code, Sec. 476—Order xnder—Omission to express opinion 
that a prosecution should follow—Effecc of. 
Where after making an enquiry the Court passed an order under Sec. 476, 


Camm aL 


1935 
SHEONANDAN- 
v. 


Kendell, J. 


Cr. P. C., by which it was ordered that 2 complaint should be made against 


the applicant under Sec. 193, I. P. C.. beld, that the omission to express-in 
so many words the opinion that it was expedient in the interests of justice 
that.2 prosecution should follow did not make the order illegal ` 
CrimonaL REvIsION from an order ot HarisH CHANDRA. ESQ., Sessions 
Judge of Moradabad. 


A. M. Kbweje for the applicant. 

M. Wali (Assistant Governmert Advocate) for the Crown. 

The following judgment was delivered by 

KENDALL, J.—This is an application For the revision of an order of the 
learned Sessions Judge of Moradabad dismissing an appeal against an order 
passed by the Magistrate under Sec. 476 >f the Criminal Procedure Code, 
by which it was ordered that a complaint should be made against the appli- 
cant under Section 193, I. P. C. 

The facts are perfectly simple. The applicant is the editor of a paper 
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in Moradabad, and he prosecuted the sditor of another paper for defama- 
tion.. His case was dismissed. ‘The other editor was accused by him of 
defaming by saying that the applicant had persuaded the other editor to write 
against the Nawab of Rampur and the administration of that State, and 
the applicant in his evidence stated on oath that he had never persuaded the 
accused to write against the Rampur State. The accused, however, was able 
to bring a number of witnesses to tectity to hearing the applicant giving 
instructions to the other editor to write articles against the Rampur State. 
The witnesses were believed by the court, which dismissed the applicant’s 
case, and in the present proceedings the Magistrate and, after him, the 
Sessions Judge have found that this evidence, if it is believed, will -be 
sufficient to convict the applicant cf perjury, and for this reason his 
prosecution has been ordered. 

Mr. Khwaja has drawn my attention to the provisions of Sec. 476 of 
the Criminal Procedure Code and has zsked me to hold that the Courts have 
not really farmed an opinion that “it is expedient in the interests of justice 
that an enquiry should be made”. An enquiry has already been made, 
and although the courts have not in so many words expressed the opinion 
that it is expedient that a prosecution should follow, there can be no doubt 
that this was the meaning of both Magistrate and Judge, and in fact the 
circumstances show clearly that on the face of it the evidence proved that 
the applicant had told a lie with the object of misleading the court for 
purposes of the case that he was prosecuting, so that there can be no ques- 
tion but that the prosecution for perjury is a perfectly proper proceeding. 
I do not wish to express any opinion as to the value of the evidence on 
either side, as that is a matter for the cr-minal court to decide. But I can- 
not hold that the courts below have acted in a manner that is illegal or 


' improper or incorrect, and that there is any justification for interfering in 


revision. It has been pointed out that the applicant is an old man of over 70 
years and that he has been editing his paper in Moradabad for some 50 years. 
These are circumstances that may justify lenient treatment of the applicant, 
if he has erred, but they could not justify the Magistrate in staying his 


`Y hand on the ground that a prosecution is not expedient in the interests of 


_ justice. The application for revision therefore fails and is dismissed. 


Application dismissed 


MAHADEO PRASAD (Plaintiff) 
versus 
GIRDEARI (Defendant)* 

Civil Procedure Code, Sch. I, Para. 16—Arbitrator—Function of--Whetber can 
decree or dismiss suit—Provincial Small Canses Courts Act, Sec. 25— Juris- 
diction of High Conrt under. 

The function of an arbitrator i to come to a decision on the issues 
which have been referred to him, and when his award is received the court 
decides the suit and it is not for the arbitrator to dismiss or decree the suit. 
The expression “according to law” in Sec. 25, Provincial Small Causes 
Courts Act, limits the High Court in revision to grounds of law that might 
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be raised in a second appeal and it does not cover a revision-on questions of 
fact. 
Rebecca Stewart v. Debi Prashad, 12 A. L. J. 271 dissented from. 
Civ REvIsion from an order of J. N. Drxstnt ESQ., Judge of Small 
Cause Court, Allahabad. 
Gajadbar Prasad Bhargava for the applicant. 
LZamirul Haq for the opposite party. 
The following judgment was delivered by 
BENNET, J.—This is an application by the plaintiff in civil revision 
under S. 25 of the Smalf Cause Court Act against the decree of a small 
Cause court passed in terms of an award dismissing the suit of the phin- 
tiff. One ground is taken, ground No. 4, which is a point of law that 
the award was invalid in form. The award stated: 


I am of on that the plaintiff’s case is nat proved. I accordingly 
Pe tenia vageaten court to dimiss the suit of the phintiff with costs. 


- Learned counsel argues that the award should say, “I dismiss the suit.” 
No authority is given for that proposition and there is nothing in the 
Second Schedule to indicate that an arbitrator should dismiss a suit. I 


consider that the function of an arbitrator is to come to a decision on 


the issues which have been referred to him and when his award is received 


the court decides the suit and it is not for the arbitrator to dismiss or 
_Slecree the suit. Section 16 of the Second Schedule indicates that it is 
the function of the court to pronounce judgment and not the function of 
the arbitrator. 


The remaining three grounds deal with alleged irregularities by the 





Benact, J. 


arbitrator. These allegations were the subject of objections taken by the . 


plaintiff to the award and the lower court has considered these objecti6ns and 
found that the plaintiff has failed to prove the objections. In the revi- 
sion no ground is taken alleging any irregularity of the procedure of the 
lower court. It is only the procedure of the arbitrator to which objection 
is taken. Learned counsel argued that under S. 25 of the Provincial 
Small Cause Courts Act he could raise again in this Court issues on ques- 
tions of fact which have been decided against him by the small cause 
court and counsel for this proposition relied on two rulings. In one of 
these rulings, Bhairon Prasad vw. Amina Begam' this court held that 
there was no evidence before the small cause court for a finding of fact by 
that court. The present case is different because there was evidence 
before the lower court and it came to a decision on conflicting evidence. 
The second ruling referred to was Rebecca Stewart w. Debi Prasad? In 
that case a learned single judge of this Court admitted evidence of an 
affidavit in revision and came to a finding of fact contrary to a finding of 
fact of a small cause court. The ruling does not -explain under what 
‘provisions of law the learned judge considered that he was justified in 
acting. The mere fact that he did so act is not in my opinion a ground 
showing that he was entitled to do so. The language in S. 25 states that 
: ee order by the small cause 
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court was according to lw. This expression “according to law” is 
parallel to the language in Sec. 100 (1) (a), C. P. C.’which states that one of 
the grounds for a second appeal is “the decision being contrary to law.” 
Apparently therefore the expression in Sec..25 of the Provincial Small 
Cause Courts Act limits this Court in revision to grounds of law that 
might be raised in a second appeal and it does not cover a revision on 
questions of fact. , Questions of fact may be raised in a first appeal. A 
first appeal is governed by S. 96, C. P. C. That section states: 

Save where otherwise expressly provided in the body of this code 
or by any other law for the time being in fogce, an appeal shall lie from 
every decree passed by any court exercising original jurisdiction to the 
court authorised to hear appeals from the decisions of such court. 

The language used in this Sub-section is perfectly general and it is stated 
merely that “an appeal shall lie.’ ‘This covers not only an appeal on 
points of law but an appeal on questions of fact. I do not find that there 
is anything in S. 25 equivalent to the words “an appeal shall lie” and 
there is nothing in that section to indicate that questions of fact can come 
before this Court in revision from a small cause court. Accordingly in 
my view the grounds Nos. 1 to 3 of this application in revision are grounds 
which cannot be heard by this Court in revision under S. 25 of the Pro- 
vincial Small Cause Courts Act. I therefore dismiss this application in 
revision with costs. 

Application dismissed 


SECRETARY OF STATE REPRESENTING E. I. RAILWAY 
(Defendant) 
versts 


~ NEAZ ALI HAMID ALI ruroucH HAMID ALI (Plaintiff)* 


„e 


_ Limitation Act, Art. 30—Suit by consignee against reilwey—For compensation 


for demage to consignmeni—Sterting point of limitation. 
A suit by a consignee against a Railway Company for compensation 


for damage caused to the consignment, is governed by Art. 30, Limita- ' 


tion Act, and time begins to run from the date when the loss or injury 
occurs and not from the date an which open delivery is given to the 
„consignee by the Railway. 
Cri Revision from an order of MAuLvi MUHAMMAD AXB 
NomMant, Small Cause Court Judge of Agra. 
Muhammad Ismail (Government Advocate) for the applicant. 
Din Dayal for the opposite party. 
The following judgment was delivered by 
BENNET, J.—This is a civil revision on behalf of the defendant, the 
Secretary of State representing East Indian Railway, against a decree of 
a small cause court of Agra in favour of the plaintiff for Rs. 466 damages. 
Some points were taken by the learned Government Advocate on behalf 
of the applicant in revision against details of the decretal amount and 
he pointed out that Rs. 74 for interest allowed was calculated on the 
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total claim of Rs. 575 and the interest should have been reduced by the Gm 
court when the court held that the amount due to the plaintiff as Is 
damages was Rs. 392 and not Rs. 57°. These details however need not 
be further considered as it appears to me that the suit is barred on he = oF 
ground of limitation. The admitted =acts are that a consignment of 30 z 
bags of rice was sent to the plainti¥ from Saharanpur to Agra and Nmz Au 
arrived on August 3, 1931. A letter is on the file of the court dated Buik T 
‘August 5, 1931 from the plaintiff to the defendant alleging that the oa 
_ consignment 

has been found in badly damaged and deteriorated condition owing to the 

wilful negligence of the Railway servants as has already been personally 

pointed out. 

This shows that the damage whick farms the subject of the suit was 

known to the plaintiff on August 5, 19:1. That damage is stated to have 
been caused by water to the consignment of rice. There is no suggestion 
in the plaint or in the judgment of the lower court that further damage 
was caused at any later date. The sait of the plaintiff clearly comes 
under Article 30 of the First Schedule of the Limitation Act which is 
for a suit against a carrier for compensation for losing or injuring goods 
—period one year from the time when the loss or injury occurs. The loss 
or injury ‘occurred prior to August 5, 1931 and the suit was not brought 
until October 15, 1932. Allowing a period af two months for the 
statutory notice the suit was ten days beyond time under Article 30. 
- The lower court has taken a different date for the start of limitation, that l 
is, August 15, 1931. This was the date on which open delivery was - ` 
given to the plaintiff by the Railway. The lower court has taken the .. 
date of open delivery as the starting point in accordance with three 
rulings. The first ruling is Jugal Kisbcre v. G. I. P. Ryt This ruling 
dealt with Article 31 which is for a suit against a carrier for compensa- . 
tion for non-delivery or delay in delivering goods and the period of onc 
year runs from the date when the good: ought to be delivered. In that -. 
ruling there was some correspondence proved berween the Railway,and ° 
the consignee-plaintiff and accordingly tae court held that the date when 
the goods ought to be delivered was indefinite and it extended that date 
by the time of the co ndence. Similarly in Bale Prashad v~. 
B. N. W. Relies oro A 31. The third ruling 
is reported in Devi Deen v. Robilkband Ry.* This ruling is on Article 
48. The period of time in that article runs from the date when the 
person having the right to the possession of the property first learns in 
whose possession it is. It is clear that a ruling on that article has no 
bearing on the present case. The rulings therefore quoted by the lower 
court cannot be applied to Article 30 where time begins to run from a 
perfectly definite date, that is, when the _oss or injury occurs. Here it is 
clearly shown by the admission of the plzintiff’s letter of August 5, 1931 
that the loss had occurred prior to thaz date. The suit therefore was 
brought beyond the time allowed by A-ticle 30 of the Limitation Act 
and the suit is clearly time-barred. It was represented on behalf of the 
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Cav _ opposite party that a decree should be given for the amount of 
T4 Rs. 146-11-9 which the Railway had offered to the plaintiff in full pay- 
ment of the loss. That offer was not accepted by the plaintiff. -The 
SecasrAxY OF plaintiff chose to bring a suit in the courts and he brought his suit 
‘beyond the time for limitation. No decree can be passed in the suit for 
Naz ALt any amount as the suit is time-barred. Accordingly I allow this appli- 
Beum, J, cation in revision with costs throughout and I dismiss the suit of the 





plaintiff. 
Application allowed 
eo MOHAMMAD BADRUL HAQ RASHIDI (Pleintiff) 
< VETSHS 
can SHAH HASAN AHMAD ann oTiHeErs (Defendants) * 
Nov.30 Mobemmedan Lew —W agf—W eqf of Musha for mosque or burial ground— 





Whether valid. 

The waqf of a Musha, that is, an undivided share in property, for a 
mosque or burial ground is not valid whether the property is capable of 
division or not. 

Texts of Mohammedan Law quoted. 

SECOND APPEAL from a decree of J. N. Drxsutr Esq., Subordinate 
Judge of, Ghazipur confirming a decree of LaL Bracwati DAYAL SINGH, 
Munaif. 

Mushtaq Abmad for the appellant. sft 

K. Verma for the respondents. 


GANGA NATH, 


The following judgment was delivered by 
Genge Nath, J- GANGA NATH, J.—This a plaintift’s appeal and arises out of a suit 
ef by him against the defendants-respondents for a declaration that 
the plot of land detailed in the plaint on which the tomb of the late Maulana 
Asi stands was dedicated by the defendants, that it is under the management 
of the Sajjadah Nashin of Khankah Rashidia of Jaunpur and the Sajjadah 
Nashin of Khankah Rashidia is its Mutwalli, that the defendants have 
no right to interfere with the land so dedicated, that the registered deed 
of waqf dated November 27, 1922 executed by the defendants was void 
and ineffective, and also for a perpetual injunction restraining the defen- 
dants from burying-the dead bodies of their family any more and from 
erecting any building on the land which might contravene the terms of 
the oral waqf.. The plaintiff’s case was that Maulana Asi who was a 
revered Mohammedan saint, died at Ghazipur on February 25, 1917. The 
Maulana was a very pious man and his followers regarded him as a saint. 
He was buried in front of the house in which his grand-daughter used to 
live. The land belonged to the defendants and they made an oral waqf. 
The plaintiff is a disciple of Maulana Asi. The plaintiff alleged that last year. 
he and other disciples of the deceased Maulana wanted to make construc- 
tions on the land but were obstructed by the defendants. The defen- 
dants contended that no oral waqf was made; that out of them those ‘ 
defendants who were present at the time of the death of Maulana Asi 
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did not make any objection.to the burial of the Maulana in the plot in 
dispute bùt rather gave implied consent to it because they desired that the 
dead of their family should be buried on the land which had been sancti- 
fied by the burial of the blessed corpse of the revered Maulana. 

Both the courts have found that the land in dispute is “‘musha” and 
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belongs jointly to all the defendants and also that defendants 1 and 2 did S 


not join in the alleged oral waqf. The courts below held that the waqf 
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of “musha” was invalid under the Mohammedan Law and consequently Genge Nath, J. 


no valid: waqf was made. 

The only point for consideration m this case is whether any valid 
waqf of the land in disptite was made, because the plaintiff’s case is based 
entirely on the oral waqf alleged to have been made by the defendants. 
It is not denied that the Jand in dispute is musha. The only point for 
determination is whether the waqf of “musha” is valid under the 
Mohammedan Law. l ; 

Under the Mohammedan Law a “musha” or an undivided share in 
property may, according to the more approved view, form the subject of 
waqf whether the property be capable of division or not. But the waqf 
of a musha for a mosque or burial ground is not valid whether the pro- 
perty is capable-of division or not, vide: page 233, Hamilton’s Hedaya; 
page 580, Tyabji’s Mohamedan Law, 2nd Edition, 1919; page 269, 
Ameer Alis Mohamedan Law, Volume F, 4th edition; page 352, Wilson’s 
Anglo-Mohdmedan Law, 6th Edn. Abu Yusuf holds that the waqf of 
musha is valid though the pro may be capable of partition. He has 
declared that a waqf of a m for a mosque or burial ground is invalid. 
He gives two reasons for it, one of which is that “the continuance of a 
participation in: anything is repugnant to its becoming the exclusive 
right of God”. (See p. 233 of Hedaya). l 

The learned counsel for the appellant has referred to rulings which 
relate to gifts of musha. The specific reason why a waqf of musha for 
tomb or mosque is invalid has been given by Abu Yusuf as stated above. 
I therefore agree with the finding of both the lower courts that the waqf 
was invalid and consequently the plaintiff has no right of suit. It is 
therefore ordered that the appeal be dismissed with costs. 

Permission for Letters Patent appesi is granted. 

Appeal dismissed 


~ 


AJODHYA PRASAD DUBE (Plaintif) 
VETS HS 
MAHABIR AND OTHERS (Defendants) * 


Practice—Relevent documents tendered is eviderrce end exhibited witbont 
objection—W betber appellate Court cen reject them on the ground that 
they were not formally proved. 

Where no objection was taken by the defendant in the trial Court as to 
the admissibility of bahi khatas which were tendered in evidence by the 
plaintiff and exhibited, the appellate Court should not reject them on the 
ground that they had not been formally proved by the production of the 

*S. A. 1211 af 1932 
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patwaris who had prepared themg but should give the plaintiff an oppor- 
tunity to prove the documents by the production of the patwaris. 
SECOND APPEAL from a decree of Basu Kası Natu, Additional 
Judge of Basti, reversing a decree of Basu Ganpat Samar, Honorary 
Assistant Collector, first class. 


A. P. Pandey and K. N. Pardey for the appellant. 

M. A. Aziz for the respondents. 

The following judgment was delivered by f 

BAJPAI, J— This is a plaintiff’s appea arising out of a suit brought 
by him for the recovery of arrears of rent for the years 1333 and 1334 
Fasli. The suit was filed upon the allegation that the rent was paid by 
the defendants in kind. The court of first instance decreed the plaintiffs 
suit for about Rs. 121. On appeal the learned judge dismissed the plaintiff’s 
suit holding that there was no proper evidence to enable the court to 
justly estimate the claim of the plaintiff. : 

The facts are that two bahi Ehata jinsi (grain rent ledger) one for 
the year 1333 and the other for the year 1334 were filed by the plain- 
tiffs. The first of them was prepared by Badri Lal patwari and the 
second was prepared by Dwarka Prasad Patwari. These documents were 
presumably prepared under the provisions of Section 32, Clause (e) of 
the Land Revenue Act. They were, however, filed by another patwari and 
the plaintiff neither examined Badri Lal nor Dwarka Prasad, although 
perhaps both of them are alive. The documents were tendered in evidence 
in the court of first instance. They were exhibited and the patwari who 
filed them was examined with reference to these two documents. No 
objection was taken by the defendants in the trial court as to the admis- 
sibility of these documents on the ground that they had not been pro- 
perly proved. 


When the defendants’ appeal came up for hearing the lower appellate 
court repelled several objections taken by the defendants and although 
there does not seem to be any specific plea on the question of the admis- 
sibility of the bahi khata jinsi filed by the plaintiff, yet the lower appellate 
court of its own accord came to the conclusion that as the patwari who 
had prepared these ledgers had not been produced in court to prove them 
legally the ledgers were of no value at all and disbelieving the other wit- 
nesses produced by the plaintiff came to the conclusion that the plaintiff’s 
claim was not proved by proper evidence. 

In second appeal it is contended before me by the plaintiff that the 


i lower appellate cuort should not have rejected the two bahi khatas when 


no objection was taken to them in the trial court by the defendants. I 
agree with this contention. The two documents were not inherently 
inadmissible. They were relevant, but in order to form part of the 
record they had to be formally proved. The question of proof is a 
question of procedure and if it can be shown that the documents went in 
without any objection it cannot be urged in the appellate court that they 
were not properly proved in the court below. I am, therefore, of the 
opinion that the lower appellate court should not have rejected them. At 
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the same time his appraisement of the other witnesses produced by the 
plaintiff js final and cannot be question2d in second appeal before me. 
Under these circumstances I think the proper course for me is to 
send back the case to the lower appellate court with directions to that 
court ta allow the plaintiff to produce the two patwaris Badri Lal and 
Dwarka Prasad. It must now be -taken that the defendants are objecting 
to the two documents and they require.to.be formally proved, but the 
plaintiff must be given an opportunity to prove the two documents. 


The result is that I allow this appeal and in my inherent jurisdiction 
send back the case to the lower appellate court with the directions already 
mentioned. The plaintiff will be given an opportunity of proving the 
two bahi khatas and the court below will after considering that evidence 
decide the appeal. It must be clearly understood that as regards the value 
to be attached to the two documents, if they are proved, that court is 
the final judge and it can even now if iz thinks that the documents have 
no evidentiary value, dismiss the plaintiffs’ suit or give a decree to the 
plaintiff for a lesser amount than awarded by the trial court, but as there 
were no cross-objections by the plaintiff before the lower appellate court 
it is not possible for that court to award `a larger amount than awarded 
by the trial court. Costs here and heretofore will abide the event. 

Appeal allowed 


ABDUL HAMID (Jsdgment-debtor) 
: Versus 
- SHYAM LAL CHIMAN LAL (Decree-bolder)* 

Provincial Small Causes Courts Act, Proviso ro Sec. 17 and Civil Procedure Code, 
Sec. 47—Objection to execution application dismissed for defexli—W hetber 
amounts to decree—Whether application for restoration should comply with 
Proviso to Sec. 17. 

" . The Small Cause Court sitting as an execution Court dismissed the 
objection of a judgment-debtor for default. Subsequently the judgment- 
debtor applied that his objection be restored, but the court dismissed the 
application on the ground that no security was furnished as required by 
Proviso to Sec. 17, Small Causes Courts Act. Held, that the order striking 
off the objection can in no sense be considered to be an experte decree so 
as to attract the application of the Praviso to Sec. 17, Small Causes Courts 


Act. Held, further, that there being no disposal of the objection on the 


merits it was open to the judgment-debtor to take the same objection by 
another application instead of applying for the order of dismissal being set 
aside. 


Cv Revision from an order of Basu RAGHUNATH Prasan, Judge, 
Small Cause Court at Agra. 
M. Mabmudullab for the applicant. 
-Kemta Prasad Verma for the opposite party. 
The following judgment was delivered by 
NIAMATULLAH, J.—This is an application for revision of an order 
*Civ. Rev. 483 of 1934 
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passed by the learned Judge of the Small Cause Court at Agra. It seems 
to me that the applicant and the lower court have acted under.a misap- 
prehension as regards the law applicable to the circumstances of the case. 
The applicant was the judgment-debto- in certain execution proceedings 
in the lower court taken at the instance of one Nawal Kishore. The origi- 


Suyam Lau nal decree-holder had died and Nawal Kishore applied for execution of the 


Niemal- 


ullab, J. 


decree. The judgment-debtor objected on the ground that Nawal Kishore 
was not competent to apply for execution of the decree. The case was 
fixed for April 7, 1934, when the applicant was absent. The court did not 
dispose of his obiecin on the merits and did not decide whether Nawal 
Kishore was competent to apply for execution of the decree or not, but 
passed an order “striking off the objection for default”. A few days later, 
the judgment-debtor made an applcaticn purporting to be one under Sec- 
tions 141 and 151, C. P. C. and praying that his objection dismissed for 
default be restored. He made certain allegations as regards the circumstances 
„in which he was not present on April 7, 1934, when his objection was dis- 
missed. The learned Judge did not decide the questions raised by the 
application and dismissed it on the preliminary ground that no security 
was furnished, as required by the Proviso to Section 17, Small Cause Court 
Act. ‘The present application is far revision of the last mentioned order. 


The learned counsel for the applicant contends that the Proviso to 
Section 17, S. C. C. Act, applies only to cases in which a defendant, against 
whom an experte decree has been passed, applies for an order to set aside 
the exparte decree, and that it does not apply to cases in which evparte 
orders have been passed in miscellaneous proceedings. The lower court 
seems to have been of opinion that as the order, dated April 7, 1934, was 
one under Section 47, C. P. C., and therefore a decree, the Proviso to 
Section 17, Small Cause Court Act, is applicable, and no application for 
an order to set aside the decree (that is, the order under Sec. 47) is main- 
tainable without security being furnished. 

The applicant appears to have laboured under the misapprehension that, 
unless the order dismissing his objection for default be set aside, he is not 
entitled to press his objection. ‘This was a mistaken view. His obiection 
had not been dismissed on the merits, and it was open to him to take the 
same objection by another application instead of applying for the order 
of dismissal being set aside. His objection had not been decided on the 
merits, and there was nothing in the order of April 7, 1934 to prevent 
him from pressing the same objection gain. ‘There being no adjudication 
no question of res judicata can arise. It should be noted that the provi- 
sions of Order 9, C. P. C. are not applicable to execution proceedings. 


The lower court was wrong in treating its order of April 7, 1934 
as an order under Section 47. By that order no question arising between 
the parties to the suit in which the decree had been passed and relating to 
the execution, discharge or satisfaction of the decree was determined. It 
could not, therefore, be an order under Section 47, C. P. C., and cannot 
amount to a decree. Unless some cuestion of the nature specified in 
Section 47, C. P. C. is determined, an order passed in execution proceedings 
between the parties to the decree cannot be considered to be one under 
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Section 47, C..P. C. Assuming that the position of the applicant was 
that of a defendant, the order in question can, in no sense, be considered 
to be an exparte decree so as to attract the application of the Proviso to 
Section 17, S: C.C Act. | 

- It is unfortunate that a simple case like this should have become so 
controvertial as ta necessitate a revisior. A little consideration of the legal 
aspect of the matter by the applicant and by the lower court would have 
materially shortened the proceedings. This application is allowed, the 
order of the lower court is set aside, and the case is sent back to that Court 
for disposal according to law. Parties shall bear their own costs in this 
Court. ? 
Application allowed 


GAYA PRASAD ann CHHCTELAL—In the matter of* 


Income Tax Act, Secs. 10 and 4(3) (vii;—Assessee advanced sums for prosecn- 
tion of an appeal—In the event of appeal! succceding the monsy was to ve 
repaid with an additional sum—Whrtber additional stem liable to tax. 

The assessee entered into an agseement with one K, under which the 
assessee undertook to supply funds to K for the prosecution of his appeal, 
and K agreed to repay the sums advanced together with an additional 
sum of Rs. 21,000. in case the appeal was decided in favour of K. The 
assessee financed the litigation and K won his appeal. Eventually 2 com- 
promise was arrived at between the assessee and K under which the latter 
paid Rs. 15,000 over and above th= sums actually advanced. Held, that 
the transaction amounted to business within the meaning of the Income 
Tax Act, and the sum of Rs. 15,C00 represented a return on the money 
invested by the assessee and was taerefore taxable. 

Commissioner of Income Tax v. SLaw, Wallace end Co., [1932] A. L. J. 
588 distinguished. 


REFERENCE from the Commissioner, Income-tax, Central and United 
Provinces. 


Gopi Nath Kunzru (for whom Hernandan Prasad) for the assessee. 
K. Verma for the Crown. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is a reference by the Commissioner of 
Income-tax under Sec. 66(2). The asessee is a Hindu undivided family, 
which owns a certain house property which is its principal source of 
income. In previous years income-tax used to be assessed on the income 
of that property. In the year.ending March 31, 1932 the family was 
assessed on an income which included a sum of Rs. 15,000 received in a 
transaction to be presently referred to. The question which arose before 
the assessing authorities was whether this sum of Rs. 15,000 can be consi- 
dered to be income, profit, or gain of susiness within the meaning of the 
Income-tax Act. The Income-tax Commissioner held that it was income 
accruing from, business and, therefore, taxable. He, however, made a 
reference under Sec. 66(2) on the application of the assessee, and the 
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questions which we are called upon to answer are as follows:— 

(1) Did the sum of Rs. 14,560 assessed by the Income-tax Officer 
represent income, profits or gains? 

(2) If so, did that sum represent a receipt arising from business 
within the meaning of Clause (vii) of Sub-sec. (3)' of Sec. 4 of the 
Indian Income-tax Act, 1922, and consequently excluded from the exemp- 
tion conferred by that clauset 

It appears that one Kanhaiyalal Jaju was a party to an appeal pend- 
ing in the High Court. The assessee entered into an agreement with 
Kanhaiyalal, under which the assessee undertook to supply funds needed 
for the prosecution of the appeal by Kanhaiyalal who agreed to repay the 
sums to be advanced to him by the assessee together with an additional 
sum of Rs. 21,000 in case the appeal was decided in favour of Kanhaiyalal. 
It seems to be implied that if Kanhaiyalal was unsuccessful, he was not 
liable to repay any part of the advances made by the assessee, nor would 
he be liable to pay anything by way of compensation. The agreement 
was reduced to writing. The assessee, represented by one Chhotelal, exe- 
cuted an instrument stipulating to supply all funds needed by Kanhatya- 
lal for the prosecution of his appeal and to take formal receipts from the 
latter. The agreement proceeded to lay down that, in case the appeal was 
successful, Kanhaiyalal would pay back all the sums advanced by the 
assessee together with the sum of Rs. 21,000 and.that in case Kanhaiyalal 
failed to fulfil his undertaking, it would be open to the assessee to institute 
a suit for recovery of the sums due under the agreement with interest at 


' the rate of 9 per cent. per annum. The agreement further provided that 


in case any compromise was arrived at between Kanhaiyalal and his 
adversary, the assessee would be entitled to repayment of the sums advanced 
by him and also to the sum of Rs. 21,000, referred to above. 

The assessee financed the litigation, and Kanhaiyalal won his appeal. - 
Apparently Kanhaiyalal was not willing to pay the sum of Rs. 21,000 in 
addition to the sums actually advanced. Eventually a compromise was 
arrived at between the assessee and Kanhaiyalal, under which the latter 
paid Rs. 15,000 in full satisfaction of the assessee’s claim under the agree- 
ment referred to above. The Income-tax Department deducted a sum of 
Rs. 440 on account of interest paid by the assessee, and assessed Rs. 14,580 
to income-tax. This is the sem which is referred to in question No. 1. 

The learned advocate for the assessee has argued that the receipt of 
Rs. 15,000 by Kanhaiyalal in the circumstances already stated cannot be 
considered to be income, profit or gain from business within the méaning 
of Sec. 4(3) (vii), Income-tax Act. He also contended that it is income 
of a casual nature and should be deemed to have been exempted by the 
aforesaid section. Reliance is placed on Commissioner of Income-tax v. 
Shaw, Wallace and Company! in which their Lordships of the 
Privy Council made certain observations to the effect that the word 
“business” connotes continuity and regularity of transactions. In that 
case Messrs. Shaw, Wallace and Co., agents of a certain petroleum com- 
pany, were paid a large sum of money as compensation for the termina- 
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tion of their agency. The income-tax authőrities treated it as income, 
profit or gain, and assessed it to tax. The Calcutta High Court held that 
it could not be considered to be income, gain or profit so as to attract the 


Cry 
1934 


application of the Income-tax Act. Their Lordships of the Privy Council Gara Prasan 


took the same view, and observed: 

The object of the Indian Act is to tax ‘income’, a term which it does 
not define. It is expanded, no doubt, into ‘income, profits and gains’; but 
the expansion is more a matter af words than of substance. Income, 
their Lordships think, in this Act connotes a periodical monetary return 
‘coming im’ with some sort of regularity, or expected regularity, from 
definite sources. TH source is not necessarily one which is expected to be 
continuously productive, but it must be one whose object is the production 
of definite return, excluding anything in the nature of a mere windfall. 
Thus income has been likened pictorially to the fruit of a tree, or the 
crop of a field. It is essentially the produce af something, which is often 
loosely spoken of as ‘capital’. But capital, though possibly the source in 
the case of income from securities, is in most cases hardly more than an 
element in the process of production. 

Their Lordships also referred to the phrase “business carried on by 
him” in Sec. 10. In the end they held the payment to Messrs. Shaw, 
Wallace and Company as no more than a solatinm. We are clearly of 
opinion that the observations of their Lordships of the Privy Council 
quoted above which are strongly relied on by the assessee, should be taken 
in conjunction with the facts of that case and we are unable to hold that 
their Lordships intended to lay down that, unless the source of income is 
one which yields income periodically and not only once, the income derived 
from it cannot be assessed to tax. Circumstances are easily conceivable in 
which there can be no doubt that the receipt of a sum of money is the 
income, profit or gain from business, and yet it accrued only once. In the 
case before us theré can be little doubt that the assessee embarked upon a 
transaction of loan in which unusual conditions were stipulated. He agreed 
to advance such sums as were needed by Kanhaiyalal for the prosecution of 
his appeal and-stipulated for its return together with profit on the sums 
advanced. The profits were not calculated at a given rate of interest, 
but in a lump sum. It may be, as the learned advocate for the assessee 
argues, that there was an element of speculation in the transaction. At 
the same time, it cannot be gainsaid that the transaction was one of loan 
from which the lender expected to derive considerable ‘seer | profit. 
The business which yielded profit to the lender commenced from the 
date of the agreement and continued till the assessee realised the sum of 
Rs. 15,000 from Kanhaiyalal. There was continuity and regularity in 
the sense that he advanced sums from time to time, as occasions arose for 
Kanhatyalal to borrow, took steps ta enforce the agreement against 
Kanhaiyalal and succeeded so far as to recover Rs. 15,000 out of the 
Rs. 21,000 agreed to be paid, over and above the sums actually advanced. 
We are clearly of opinion that the transaction amounted to business with- 
in the meaning of the Income-tax Act. We are unable to hold that this 
income was of a purely casual nature. On the contrary, we think that it 
represents a return on the money invested by the assessee. To hold 
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otherwise would imply thae the income, profit or gain, accruing from a 
single transaction or investment which is not akin to the assessee’s trade or 
avocation is not income, gain or profit from business which, in our opi- 


_ Gava Paasa nion, is contrary to the plain meaning of the words employed in the Act. 


in re 





Bajpai, J. 


That a single transaction or investment may be business cannot admit of 
doubt. Any receipts exceeding the capital must be treated as profit. It 
is true that, if Kanhaiyalal bad lost the case, the assessee would probably 
have lost all that he bad advanced to him. That, however, is besides the 
point. The fact remains that he received Rs. 15,000 as a return on the 
sums which Kanhaiyalal ‘had borrowed. 

For the reasons given above we answer béth the questions in the 
affirmative. The assessee shall pay the costs ofthis reference. We assess 
the fee of the advocate for the Department at Rs. 150, for which a 
certificate shall be filed within the time allowed by the rules. 


Reference answered 


EWAZ SINGH (Plaintiff) 
i VETSHS 
RANI DAN KUAR (Defendant) * 


Tenancy Act, Sec. 271—Sust for profits—Plaintiff recorded as co-sbairer—W het ber 
proprietary right m favour of plarmtiff to be presumed. 

The plaintiff sued in the revenue court for his share of profits on the 
allegation that he and the defendant were joint usufructuary mortgagees 
and the entire profits had been realised by the defegdant. The defendant 
pleaded that the plaintiff was not entitled to any portion of mortgagee 
rights although his name was included as a mortgagee. An issue was 
remitted to the Civil Court under Sec. 271, Tenancy Act, and it decided 
in favour of the plaintiff but on appeal under Sec. 271 (4) (e) the finding 
was reversed and the suit dismissed. In second appeal it was contended 
that as the plaintiff’s name was recorded as a co-sharer there was an 
irrebutable presumption in favour of the plaintiff so far as the 
Revenue Court was concerned. Held, that under the altered state of law 
as found in Sec. 271, Tenancy Act, there is no irrebutable presumption 
in favour of the plaintiff and the procedure outlined in Sec. 271 was 
strictly followed in the present case. 


SECOND APPEAL from a decree of Basu Govinp Sarnup MATHUR, 
District Judge of Mainpuri, reversing a decree of Panprr KHaracyrr Misra, 
Honorary Assistant Collector, First Class. 

Shiva Prasad Sinba for the appellant. 

N. P. Asthana and B. N. Sabai for the respondent. 

The following judgment was delivered by 

BAJPAI, J.—This is an appeal by the plaintiff whose suit has been 
dismissed by the lower appellate court. The facts are that he brought a 
suit for profits against Thakurain Dan Kuer for the years 1332, 1333 
and 1334 fasli on the allegations that he, the plaintiff, and Thakur Drigpal 
Singh, the husband of Thakurain Dan Kuer, were joint usufructuary mort- 
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gagees of certain property, but Drigpal Singh realized the entire profits 
during his lifetime and his widow realised the rest of the profits after the 
death of Drigpal Singh during the years in suit. 

It was pleaded by the defendznr, Thakurain Dan Kuer, that the 
plaintiff, Ewaz Singh, was not entitied to any portion of the mortgagee 
rights although his name was included as a mortgagee. The suit was 
brought in the revenue court but upon this plea being raised by the 


defendant the revenue court remitted an issue to the civil court under 


CL 
1934 
Ewaz SINGH 
Y. 

Rana Dan 
Kuan 


Bejpei, J. 


the provisions of Section 271 of the Agra Tenancy Act, Local Act III of © 


1926. The Civil Court gecided in favour of the right of the plaintiff and 
the revenue court accepting that finding proceeded to determine the 
plaintiff’s share of the profits and decreed the suit for a sum of Rs. 517 
with interest and proportionate costs. 

The defendant went in appeal to the learned District Judge and 
under the provisions of Section 271, Sub-section 4, Clause (@) the issue 
decided by the learned Subordinate Judge and accepted by the revenue 
court became appealable before the District Judge and the lower appel- 


late court proceeded to discuss the evidence on the point. It came to © 


the conclusion that 
the entire consideration of the mortgage was advanced by Dn Singh 
and not even a small portion of it was paid by Ewaz Singh, respon- 
dent. 

It, therefore, held that the pla‘ntiff had no proprietary interest in 
the mortgagee rights and dismissed the plaintiff’s suit. 

In second appeal it is contended before me that as the plaintiffs 
name was recorded as a co-sharer there was an irrebutable presumption in 
favour of the plaintiff so far as the revenue court was concerned and reli- 
ance was placed on certain cases which proceeded upon a consideration 
of Section 201, Clause 3 of the former Tenancy Act. There is no force 
in this contention because under the altered state of law, as is to be found 
in the provisions of Section 271 of the Agra Tenancy Act, there is no 
irrebutable presumption in favour of the plaintiff and the rulings relied 
on by learned counsel for the appellant are no longer good law. Sec- 
tion 271 is quite clear and when a question of proprietary title is raised 
before a revenue court the proper procedure -is to remit an issue to the 
civil court and the finding of the civil court will be binding on the 
revenue court but not on the appellare court. ` 

The finding of the lower appellate court is a finding of fact and 
cannot be questioned in second appeal. I dismiss this appeal with 
costs. ` ~ i 

Appeal dismissed 
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GAYASI RAM anp oTHERs (Plaintiffs) 
versus 
SHAHABUDDIN «np oTHEas (Defendants)* 


Transfer of Property Act, Sec. 10—Sale deed—Clanse—Vendee not-to transfer 
property to eny one except vendor or his betrs—Whether valid. 

Where a clause in the sale deed of a house provided that the vendee 
would not transfer the house or mortgage,-gift or sell to any one excepting 
the vendor or his heirs, that if the house were sold by auction sale the 
sale would be invalid, and thet if the hoase were transferred in contraven- 
tion of the said terms then the vendor or his heirs would have a right to 
get back the house by paying a fixed sum; beld, that the condition ın res- 
traint of alienation was contrary to Sec. 10, Transfer of Property Act and 
therefore void. Dol Singh v. Kbub Chand, 19 A. L. J. 848, Asghar Begam 
v. Moule Bakhsh, [1929] A. L. J. 515 and Gomti Singh v. Anari Ker, 
[1929] A. L. J. 880 relied on; Aulad Ali v. Ali Athar, 1. L. R. 49 All. 527 
and Mohemmad Raza v. Abbas Bandi Bibi, [1932] A. L. J. 709 distinguished, 


APPEAL under Sec. 10 of the Letters Fatent, from a judgment of the 


_ Hon’ste MR. Justice THOM. 


Beunst, J. 


A. P. Bagchi for the appellants. 

N. P. Astbena for the respondents. 

The following judgments were delivered:— 

BENNET, J.—This is a Letters Patent Appeal by the plaintiffs who 
have lost their suits in both the lower courts and before the learned single 
Judge of this Court. On July 3, 1912 Bhuja Ram, father of the plaintiff 
Gayasi, sold a house ta Nanhu, the father of Ramsarup, defendant 3, for 
the sum of Rs. 150. In that sale deed there was a clause providing that 


‘the vendee would not transfer the house or mortgage, gift or sell to any- | 


one excepting the vendor or his heirs; that if the house were sold by auction 
sale the sale would be invalid; and that if the house were transferred in 
contravention of the said terms then the vendor or his heir would have a 
right to get back the house by paying Rs. 175. On April 13, 1928 
Ramsarup, son of the vendee, sold the house to defendant 2, Raja Ram, for 
Rs. 1000. On April 3, 1929 Raja Ram sold the house to defendant No. 1, 
Shahabuddin, for Rs. 800. On April 12, 1929 the plaintiffs brought the 
present suit against all the defendants ‘claiming possession of the house on 
payment of Rs. 175 to defendant 1. The courts below dismissed the suit on 
the ground that the condition was contrary to Sec. 10 of the Transfer of 
Property Act as amounting to an absolute restraint on alienation. That 
view has been upheld by the learned single Judge of this Court. Learned 
counsel in Letters Patent Appeal relies on certain rulings which he claims 
will show that in similar cases it nas been held that such conditions are not 
contrary to Sec. 10 of the Transfer of Property Act. The first ruling on 
which he relied is a Full Bench ruling in Aulad Ali v. Ali Ather’. Learned 
courisel points out that the contract in that case quoted in the foot-note 


+ I. P. A. 46 of 1933 
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at the bottom of p. 530 amounts in effect to the same result as the contract 
in the present case. The contract in that case is as follows:— 

I, Saiyid Muhammad Razi, cant transfer the said share by- sale or 
mortgage. If I, Saiyid Muhammad Razi, wish to transfer the remain- 
ing 1 pie (English) share or if I, Sheikh Nasiruddin, wish to transfer the 
whole or part of my share in marza Gurdih aforesaid, we can transfer 
it among ourselves, that is, one ececutant can transfer it to the other. 
In case of transfer to another persen, the other executant will acquire it 
by pre-emption on payment of consideration at the rate of Rs. 8-5-4 for 
each pie (English) in case of sale =nd on payment of Rs. 4-2-8 for each 
pie (English) in cage of other tracsters. 

I would note firstly that the contract in the ruling differs because it 
does not state that alienation shall not tzke place. It sets out that a transfer 
may be made between the parties and further provides that if a transfer 
is made to another person then the opposite party will acquire the property 
by pre-emption. The pre-emption dffers from the usual contract for 
pre-emption because the rate at whch the purchase is to be made is 
fixed by the agreement. But in dealirg with this case the Full Bench did 
not lay any stress on this particular condition thar the price was fixed. On 
the contrary the Full Bench treated the case as one of a contract creating a 
right of pre-emption. On p. 530 the Acting Chief Justice stated, after 
quoting d contract and stating that it gave the right to pre-emption: 

That is a perfectly harmless and natural mutual arrangement, very 
common in India, quite intelligible, the object being that so long as the 
parties to the transaction preferred to keep out third persons from the 
body of co-sharers, they should ha~e a right of veto. 

On p. 528 it is stated that each of the parties was the owner of an eight- 
anna share in a certain village and one party transferred all his eight-anna 
share with the exception of a one pie share to the other. Again at the 
bottom of p. 532 the learned Acting Chief Justice objected to the appli- 
cation of the equitable rule of “analogy to the statute” to pre-emption con- 
tracts, that is, he treated the present contract as one of pre-emption. 

The second point on which the Full Bench ruling is distinguishable is 
that in no part of that ruling is any reterence made to S. 10 of the Transfer 
of Property Act. ‘The case was not pat forward that the contract in that 
ruling would amount to an absolute res-raint on alienation. As the case was 
not argued on that ground I consider that it cannot be held that the 
ruling is an authority for the proposition that Sec. 10 docs not apply to a 
contract of that nature. It should fucther be noted that in the ruling the 
case was one between co-sharers in a village. In the present case the property 
in suit is not zamindari property but a house and the parties are in no sense 
co-sharers, nor can there be any question of pre-emption by a contract. 

The next ruling on which learned counsel relies is a ruling of their 
Lordships of the Privy Council reported in Mohammad Raza v. Abbas Bandi 
Bib#, That ruling sets out that on September 19, 1870 there was a com- 
promise which stated: l 

It has been settled that both wives should, in accordance with this 
agreement, in their capacity as wives, from this time be declared permanent 
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owners of a moiety each of. the entire mahal Shadipur .... The said 
females shall not have power to transfer this property to a stranger. 
.- In-accordance with this contract their Lordships observed on p. 712 of 
1932 A. L. J.: 

In compromise of their conflicting claims what was evidently a family 
arrangement was come to, by which it was agreed that she should take 
what she claimed upon certain conditions. One of these conditions was 
that she. would not alienate the property outside the family... . Their 
Lordships see no reason therefore to hold that the provision in the compro- 
fnise agreement that Sughra Bibi should not have power to transfer th= 
properties in suit to a stranger was otherwise than binding upon her. 

Their Lordships come to the conclusicn that Sec. 10 of the Transfer of 
Property Act did not make any change in the law prior to its enactment 
in 1882 and that the arrangement before their Tord tins was an arrange- 


~ ment which would not be contrary to the provisions of Sec. 10. But 


I consider that the present case is very different from the family arrange- 
ment which was before the Privy Council. In the present case there is 


‘an absolute restraint on alienation to anyone other than the vendor or his 


heirs. In the case before their Lordships of the Privy Council their Lord- 
ships held that it was open to Sughra Bibi to make an alienation to anyone 
she desires within the family circle. Further the case before their Lord- 
ships was one in which provision was made for the wives of the person 
executing the agreement. In the present case the sale deed which gave 
rise to this case is a sale deed between strangers and cannot be considered 
parallel to a family arrangement. 

On the other hand I consider that there are three rulings in which the 
principle has been laid down in favour of the defendants-respondent~. 
The first of these rulings is Dol Singh v. Kbub Chand*. In that 
ruling there was a sale with a condition that the vendee or his heirs 
should sell to the vendor or his heirs for the same price and to no one else. 
Tt was held that this would amount to an absolute restraint on alienation 
and that this clause was not enforceable. In Asgheri Begam v. Maula 
Bakbsh,* there was a condition against the transfer of an allowance by way of 
maintenance which was a charge on immovable property and the condition 
forbade making the transfer during minority or after minority. It was held 
that this was an absolute restraint on alienation and was void as contrary 
to the principle of Sec. 10 of the Transfer of Property Act. In Gomti Singh v. 
Anari Kuar® there was a case of a settlement between a husband and his two 
wives by way of the execution of a document styled a Tamliknama in which 
it was held that the property should b= held by the husband of the two 
wives and that neither he nor his wives could transfer separately and the 
transfer could be made only when all combined. It was held that this was 
an absolute restraint on alienation so far as the one-third share of the hus- 
band was concerned and that this condition was not valid as it violated Sec. 
10 of the Transfer of Property Act so far as that one-third share was con- 
cerned. Following those three rulings I hold that the condition in res- 
traint of alienation in the present case is contrary to Sec. 10 of the Transfer 


‘of Property Act, and therefore void. 
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Accordingly I hold that the suit of the plaintiffs fails and I dismiss 
this Letters Patent Appeal with costs. 

SULAIMAN, C. J.—I concur. As aid down by their Lordships of the 
Privy Council in the case of Mobemmad Raza v. Abbas Bandi Bibi? the 
prohibition contained in Sec. 10 is op rative against an absolute restraint 
on alienation only and not against partial restraints. But in order to see 
whether there is absolute restraint or rot one has to examine the effect of 
all the conditions and find whether foz all practical purposes alienation is 
prohibited. The mere fact that there may be some remote contingency in 
which there may be a pgssibility of ar alienation taking place would not 
necessarily take the case out of the prchibition contained in Sec, 10. For 
instance, if the condition is that he property shall not be transferred 
without the consent of the other part7, it may be argued that there is a 
remote possibility when the promisee agrees that a transfer can take place. 
But obviously such a condition is for ail practical purposes a complete pro- 
hibition against a transfer, unless the promisee gives his consent. On the 
other hand where there is no prohibi-ion against the transfer itself but 
a right of pre-emption is conferred om the promisee to take the property 
from a stranger vendee, Sec. 10 would be inapplicable. 

The only difficulty which I have “elt in this case is on account of a 
similarity between the conditions which were to be found in the document 
considered by the Full Bench in the case-of Anlad Ali v. Ali Atber™ and the 
present onc. The mere fact that in tht document there was no sentence 
laying down that the property shall not be transferred except to the 
executant, whereas there is a sentence © the present document, is not, to 
my mind, of very great importance. Ay conclusion would not have been 
different even if in the present deed thar sentence had not found a place. 
In both the documents there was a provision that in case of transfer to 
another person, the other executant wou d acquire the property on payment 
of a consideration at a fixed rate and nct on payment of the price paid 
the purchaser. But I agree with my learned brother that the Full Bench 
case cannot be treated as an authority far the proposition that Sec. 10 does 
not apply to such cases because the point-was never argued by counsel before 
the learned Judges and there is nothing in the judgment to indicate that 
their attention was drawn to the contercion. We cannot therefore presume 
from the mere fact in the similarity of -he language of the two documents 
that this point was necessarily decided bythe Full Bench. Looking at all the 
conditions entered in the document prombiting transfer by mortgage, gift 
or sale to any one except the promisee axd his heirs and entitling the latter 
to recover it for Rs. £75 only, no matær for how much more it may be 
sold and ever prohibiting an auction sale for more than Rs. 175 and all this 
for all generations to come there is no doubt that for all practical purposes 
there is an absolute restraint on alienation and the conditions are void. 


By THE Court—The appeal is dismissed with costs. 
Appeal dismissed 
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SONKALI (Plaintiff) 
versus 
MAHABIR DUBE (Defendant) * 

Provincial Small Causes Courts Act, Secs. 17 and 25—Ex parte decree set aside 
—In disregard of Sec. 17—Substantial justice done—High Court will not 
interfere. — - 

Where a Small Cause Court set aside an ex parte decree in disregard of 
the provisions of Sec. 17, Provincial Small Causes. Courts Act, but it 
appeared that substantial justice was done te the parties by the order 
in question, the High Court will nct interfere in revision under Sec. 25 
of the Act. 

Mubemmad Baker v. Babel Singh, I. L. R. 13 All. 277 relsed on. 


Crv REVISION from àn order of PANDIT GOPAL CHAND SHARMA, 
Additional Subordinate Judge of Jaunpur. 


Shiva Prasad Sinha for the applicant. 

N. Upadbiya for the opposite party. 

The following judgment was delivered by 

BENNET, J.—This is an application in revision by a plaintiff against 
an order of April 14, 1934 by a small cause court in the following 
terms :— 

I accept the affidavit and set aside the ex-parte decree on condition 
ac a a a 10 as cost to the vaku for the other 
§1 

The facts are as follows:— 

Plaintiff brought a suit on a promissory note and obtained a decree 
ex-parte on July 22, 1931. The summons on the defendant was served 
by affixation on his house and the affidavit of the process server was given 
that the wife of defendant was presert in the house. This service was 
under Order 5, Rule 17, and the court held under Rule 19 that the sum- 
mons was duly served. On December 22, 1933 the defendant made an 
application for restoration of the suit, decided more than two years pre- 
viously, filing an affidavit that he had no knowledge of the proceedings 
and offering personal security. No order was passed on the application 
of December 22, 1933 at the time and on January 26, 1934 a personal 
security bond was filed. The application for restoration was put up for 
orders on January 27 and the court ordered that it would not accept 
personal security and that security of immovable property must be filed in 
accordance with the provisions of Sec. 17 of the Provincial Small Cause 
Courts Act. On February 22 the office reported that no security bond had 
been filed. Time was extended to March 7. The security bond was not filed 
and on March 8 the application was dismissed. On March 20, an appli- 
cation was made by the defendant foz review of the order of March 8. 
Accompanying that application was a security bond of immovable pro- 
perty. 
It will be noted that the application was only for review of the 
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order of dismissal of the previous application, but the court below has 
gone beyond the terms of the actual application and by its order has set 
aside the ex parte decree and directed restoration of the suit. In thé affidavit 
of December 22, 1933 the defendant alleged that he came to know of 
the decree on December 18, 1933. Tte legality of the present order has 
been attacked on various grounds. The first ground is that the 
defendant failed to comply with the cerms of Sec. 17 of the Provincial 
Small Cause Courts Act and the court therefore acted with illegality and 
material irregularity in setting aside the ex-parte decree, and the second 
ground was that De court should havz decided whether there was sufh- 
cient cause within the meaning of O-der 9, Rule 13. As regards this 
second point the court below has accepted the affidavit and that afidavit 
does set forth what amounts to “sufficient cause”. I think therefore that 
there is no merit in the second objecton. 

As regards the first objection it coes appear that the court has not 
complied with the provisions of Sec. 17 of the Provincial Small Cause 
Courts Act. There are a number of rulings on the point as to what a 
defendant must do under that section. In Rem Bharose v. Ganga Singh’ 
these matters have been considered by a Full Bench. One of the points 
argued was in regard to limitation and zhe argument was made that under 
Art. 164 an application by a defendan- for an order to set aside a decree 
passed ex-perte must be made from the date of the decree or, where a 
summons was not duly served, when tne applicant has knowledge of the 
decree. It was argued that the lower court had not come to a finding 
that the summons was not duly served and that the affidavit did not set 
out any defect in the method of service. On the other hand the affidavit 
did set out that the defendant did na have knowledge of the suit and 
the court has accepted that allegation. In the ruling in question on 
page 1051-it is stated: 

The object of issuing a summons is to inform the party, against whom 
a suit has been instituted, of the =act that there is a suit against him, 
and if he so chooses, he may come to defend it. If that be the object of 
a summons, and if, for no fault of his own, a defendant was never put 
in a position to know that a suit Lad been instituted against him, what- 
ever steps may have been taken for serving the summons on him, these 
steps can never be accepted as amcunting to ‘due service’. 

This shows therefore that there was no due service on the defendant 
and the period of limitation would ren from the time when the appli- 
cant had knowledge, that is, from December 18, 1933. The security 
however was not filed within thirty deys from that date and it has been 
held in Moé Lal Ram Chandar Das v. Durga Prasad? by a Bench of this 
Court that the court cannot grant time to a judgment-debtor to furnish 
security under Sec. 17 of the Small Cause Courts Act. There does appear 
to have been a want of compliance with the provisions of the section in this 
case. A receipt has been filed now br the defendant which purports to 
show that 2 payment of Rs. 248 was made by the defendant to the plain- 
tiff, and it is the case for the defendant that this receipt was in dis- 
charge of the sum due under the promissory note. That being so it appears 
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desirable that the defendant should have a retrial. In the Full Bench 
ruling of Mubemmad Baker v. Babal Singh’ it was laid down that Sec. 25 
of the Provincial Small Cause Courts Act was not intended to give in 
effect a right of appeal in all Small Cause Court cases either on law or fact. 
The revisional powers given by that section are only exercisable where 
it appears that some substantial injustice to a party to a litigation has 
directly resulted from a material misapplication or misapprehension of 
law or from a material error in procedure It appears to me that substantial 
justice is done to the parties by the order in question and that it is desir- 
able in the interests of justice that there saould be a re-trial. 
Accordingly I dismiss this applicction in “revision. Costs hitherto 
incurred will be costs in the case. 
Application dismissed 
*L L R. 13 ALL 277 
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NAWAB SINGH (Jrdgment-debtor) 
5 VETSHS 
. MITHU LAL AND oTHERS (Decree-bolders)* 

Civil Procedure Code, Or. 21, R. 32—Decree for injunctiom—Permenenily 
probibiting judgment-debtor from holdmg o far on certain lends—Judgment- 
debtor dssobeys—Remedy of decree-bolaer. 

Where a decree is passed against a person prohibiting him permanently 
by injunction fram holding a fair on certain lands, and he deliberately dis- 
obeys the injunction and holds a fair end makes a profit out of it; beld, that 
the decree for injunction can be executed under Or. 21, R. 32, C. P. C., 
and the court can allow compensation to the decree-holder. 

On a true interpretation of Or. 21, R. 32, C. P. C., where the judgment- 
debtor has by his own act made it impossible for himself to obey the decree 
he cannot escape from the liability to pay compensation which will be 
enforced after the attachment has subsisted for three months. If however 
it be impossible to award the decree-holder any compensation, then the only 
remedy which must be adopted would be to detain him in civil prison. 

EXECUTION SECOND APPEAL from a decree of Basu HARI SHANKER 

VIDYARTHI, Subordinate Judge of Etawak, modifying a decree of BABU SHRI 

Gora SINGH, Munsif of Phzphund. 


Shiva Prasad Sinba for the appellant. 

N. P. Astbana and B. N. Sabai for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a judgment-debtor’s appeal arising out of 
an execution proceeding. A decree was passed against him prohibiting him 
permanently by injunction from holdiag a fair on certain lands. The 


, fair yields a considerable income. The defendant accordingly deliberately 


«chose to disobey the injunction issued by the court and held a fair and made a 
profit out of it. The decree-holders acccrdingly executed the decree against 
him. The courts below have allowed Rs. 300 compensation to the decree- 
holders and some cash has been attached. 

In appeal it is contended that tke decree for injunction was not 
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executable. We are unable to accept this contention. There is a specific Gm 
provision in Order 21, Rule 32, C. P. C. which provides for the execution 735 
of a decree for, injunction. It is futile to argue therefore that the only  —— 
remedy of a decree-holder is to bring a separate suit for damages. Nawas Siia 
Under Sub-rule 1 a decree for injunction can be executed by the yo" Lr 
detention of the judgment-debtor in civil prison or by the attachment of 
his property or by both. This provision obviously applies to both kinds Saleimen, 
a whether they be for. an injunction ordering the defendant to © 7 
or for restraining or probibiting him from doing something. 
ST 3 then provides that where any attachment has remained in force 
for 3 months, if the jmdgment-debtor bas not obeyed the decree and the 
decree-holder has applied to have the atrached property sold, such property 
may be sold, and the decree-holder may be given compensation out of 
sale-proceeds. 
The learned advocate for the judgment-debtor contends before us 
that the first offence of disobedience of an injunction does not involve any 
serious penalty and although the attachment may continue, his property 
cannot be sold so long as he does not disobey the order a second time. He 
cannot dispute that if there is no other remedy the decree-holder would 
at least have the judgment-debtor detained in civil prison on account of 
his first disobedience. 
It seems to us that where the injunction is for the doing of an act, 
and the judgment-debtor has failed to do the act, the attachment can 
continue for three months and if in the meantime the sudgment-debtor 
carries out the directions contained in the decree and in that way obeys 
the decree his property cannot be sold. But where the injunction is for 
restraining him from doing an act and the judgment-debtor has already 
done the act in disobedience of the injunction he has made it impossible 
for himself to obey the decree. No doubt the property cannot be sold 
until three months have expired after the attachment, but after the expiry 
of this period it will still be impossible for the judgment-debtor to sho 
that he has obeyed the decree inasmuch as he has really irrevocably dis- 
obeyed it. If this- were not the interpretation then the result would be 
that where there is an injunction restraming a defendant from demolishing 
a house, and he deliberately disobeys the injunction and demolishes the 
house no com tion can be awarded to the decree-holder in execution 
because the judgment-debtor will be able to say that he has not demolished 
the house a second time after the attachment. In our opinion where the 
judgment-debtor has, by his own act, made it impossible for himself to 
obey the decree he cannot escape from the liability to pay compensation 
which will be enforced after the attachment has sabsisted for three months. 
If, however, it be impossible to award the decree-holder any compensation, 
then the only remedy which must be adopted would be to detain him in civil 
prison. ae 
The next point urged is that the amount of compensation awarded 
to the decree-holders is too high and that there should have been a propor- 
tionate reduction on account of the death of one of the defendants who 
disobeyed the decree. The injunction was against all the defendants 
jointly and they were all jointly and severally responsible for its disobe- 
54 
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Cya dience as well as for the profit which they have made out of the plaintiffs’ 

ios lands by holding the fair on such lands. The mere fact that one of them 

— was dead will not justify a reduction of the amount which the plaintiffs 
Nawas SINGH are entitled to get. We are therefore unable to accept this contention. 
Mro Laz, The result is that the appeal fails and is dismissed with costs. 

— After this order was dictated our attention was drawn to the case of 


Salisen, Hem Chandra Nasker v. Narendra Nath Bose’ where it was held that 


CJ Order 21, Rules 1, 2 and 3 apply to both clauses of injunctions, namely, 
mandatory as well as prohibitory. 
Appeal dismissed 
` *38 G W. N. 101 s 


= GANGA NAND (Plaintiff) 

1935 versus 

=; GOBARDHAN AND OTHERS (Defendants) * 

Je 21 Civil Procedure Code, Or. 41, R. 22—Defendant’s appeal and plaintifs cross- 


BOLADAN, objection in lower appellate Conrt—Appeal dismissed but cross-objection 
CG J. allowed in part—Plaintiff files second appeal and defendent takes cross- 
BENNET, J. objection—W bether High Court can dismiss whole suit. 


The lower appellate Court dismissed the defendant’s appeal but allowed 
the plaintiff's cross-objection in part. The plaintiff being dissatisfied with 
his partial success filed a second appeal and the defendant filed a cross- 
objection. The High Court held that the defendant’s cross-objection was 
well-founded and dismissed the whole suir. Held, that the High Court 
was seized of the whole matter and had jurisdiction to dispose of the entire 


suit. 


LETTERS PATENT APPEAL from the decision of Hon’BLE Mr. JUSTICE 
RACHHPAL SINGH. 


Damodar Das for the appellant. 
R. C. Ghatak for the respondents. 


The judgment of the Court was delivered by 


Salaimen, SULAIMAN, C. J.—This is a Letters Patent appeal’ from a decision of 
“J 4 learned Judge of this Court dismissing the whole claim. The trial court 
decreed the claim in part and dismissed the rest of the claim. The defen- 

dants filed an appeal to the lawer appellate court and the plaintiffs filed 

a cross-objection to that appeal. The result was that the plaintiffs’ cross- 
objection was allowed and the claim was decreed to a larger extent while 

the defendants’ appeal was only dismissed. The plaintiffs were not satis- 

fied with their partial success and came up to the High Court in second 

appeal. The defendants, instead of filing any separate appeal, filed a cross- 
objection to the plaintiffs’ appeal. The learned judge held that the 
defendants’ cross-objection was well-founded and dismissed the whole suit. 

In the Letters Patent appeal it is contended before us on behalf of the 

plaintiffs that the learned Judge of this Court had no jurisdiction to 
dismiss the whole claim. It is-urged that it was the duty of the defen- 

dants to appeal from the decree dismissing their appeal and not merely 


file a cross-objection. 
* L. P. A. 72 of 1932 
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Reliance was placed on the cases af Remji Das v. Ajudhis Prasad’ cm 
and Perbbu Dayal v. Murli Dber’. ‘The former case was under the old 4,5; 
Code, and in both the cases there were cross-appeals before the lower — 
appellate court. Ganca Nano 

In the case of the two cross-appeals in the lower appellate court, where Gonsouan 
that court passes two separate decrees which are not identical with each -. -—— 
other, it may well be sug that the subject-matter in dispute in the 
two cases is distinct and separate. Where the court has passed two 
separate decrees in the two cross-appeals it may well be argued that although 
a defendant who has not appealed from the decree dismissing his own 
appeal, may be allowed t8 file a cross-objection to the plaintiff’s appeal in 
respect of any matter that was decided against him in fe plaintiff’s appeal, 
he should not be allowed to raise by way of cross-objection the matter 
which was decided against him in his own appeal from which he has filed 
no appeal. But in the case of a crosssobjection pending in the lower 
Pi court, no separate decrees are passed and there is only one joint 
decree disposing of the whole matter. 'To such a case Order 41, Rule 22 
is in express terms applicable; and where the plaintiff appeals from a part 
of that joint decree, it is open to the defendant either to file a cross- 
appeal from the other part or to file a cross-objection to the plaintiff’s 
appeal. In either case the appellate court is seized of the whole matter 
and has jurisdiction to dispose of the entre suit. We are therefore unable 
to hold that the learned judge of this Court, when he had a cross-objec- 
tion before him, had no authority to interfere with the dismissal of the 
defendants’ cross-objection in the court below. The appeal is accordingly 
dismissed with costs. 


Suleiman, 
Ba N i 


Appeal dismissed 
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LAL BEHARI LAL (Applicant) a 
Versus 1934 
GULZARI LAL AND ANOTHER (Oppostte party)”* 
Civil Procedure Code, Or. 21, R. 100—Application wnder—Conrt refuses to take 
oral evidence—Order to be set aside. Bemer, J. 
Where an application was made uader Or. 21, R. 100, C. P. C., and i 
the Court refused to allow the decrec-holder to produce oral evidence 
to prove that the judgment-debtor and not the objector was in possession 
and disposed of the application on the basis of the documentary evidence; 
beld, that the order must be set aside and the case remanded to the lower 
court for disposal according to law, that is, the Court should allow the 
parties to produce whatever evidence they desire, oral or documentary, 
and then dispose of the matter. 
CIVI REVISION from an order of S. M. AHSAN Kazma Esq., Additional 
Munsif of Agra. 
B. Malik for the applicant. 
G. S. Pathak for the opposite parties. 


The following judgment was delivered by 
*Civ. Rev. 246 of 1934 
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BENNET, J.—This is an application in revision by a decree-holder, 

Lal Behari Lal, against an order dated March 17, 1934 passed by an 

additional Munsif on an application of the opposite party, Gulzari Lal, 

under Order 21, Rule 100, C. P. C. Lal Behari Lal held a decree against 

one Lalloo for possession of a house and the Amin went to obtain posses- 

sion in execution of the decree and the objection in question was made. 
The court held an enquiry and in its order it states:— 

I have not allowed any oral evidence to be led by the parties as there 

is sufficient documentary evidence in the execution file itself and on the 

record. 


The court then held that it was satisfied that the objector had been 
wrongfully dispossessed of the property and the objection was allowed. In the 
revision ‘the first ground taken is that the court acted illegally and with 
material irregularity in the exercise of its jurisdiction in not allowing the 
applicant to adduce oral evidence in support of his case, that is, the appli- 
cant desired to produce oral evidence that the judgment-debtor and not 
the objector was in possession. Learned counsel for the opposite party has 
attempted to the order of the lower court by reference to two 
rulings. Ser Lal v. Ambika Persbad’ and Najimunnissa Bibi v. 
Nacheruddin Sarder*, These rulings merely say that the procedure of 
investigation in an objection of this nature either under the rule. in ques- 
tion or under Rules 60 and 61 of Order 21 is of a summary nature and it 
is not prescribed how far the investigation should go. The rulings afford 
no justification for the order of the lower court refusing to hear- oral evi- 
dence. 

Learned counsel for the opposite party then attempted to uphold the 
order of the lower court allowing the objection of Gulzari Lal on the 
ground that the matter was res judicata in his favour. This ground had 
not been taken before the lower court. The alleged res judicata arose, it 
is said, out of an order on December 22, 1932. ‘This order purports -to 
deal with an application by the decree-holder and states that the applica- 
tion is not against the. judgment-debto- but is against a third party and is 
therefore not maintainable and is dismissed. There was no consideration in 
this order as to whether the judgment-debtor or the third party, if that third 
party-was Gulzari Lal, was in possession. Accordingly it does not appear to 
me that there was any decision of that issue which would amount to res 
judicata under Sec. 11, C. P. C. as that section requires that the issue 
should be heard and finally decided before it amounts to res judicata. I 
see no ground on which the order of the lower court can be upheld and 
accordingly I set it aside and remand the case to the lower court for disposal 
according to law, that is, the lower court will allow the parties to produce 
whatever evidence they desire, oral or documentary, and will then dispose 


- of the matter. Costs are allowed to the applicant in revision. Costs in 


the lower court will abide the result. The court-fee of this Court will be 
returned to the applicant in revision. 
Case remanded 


1I L. R, 15 Cal, $21 at 526 “I, L, R. $ Cal, 548 
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GANESHI LAL (Defendant) 
VETSUS 
BOHRE SHANKAR LAL anp oTHers (Plaintiffs)* 
Tenancy Act (HI of 1926), Sec. 226—Co-sherer—Mraning of—Whether 
includes mortgagee in possession. 
A mortgagee in possession is a co-aharer within the meaning of Sec. 226, 
Tenancy Act M of 1926. Lachman Singh v. Ghasi, I. L. R. 15 AIL 
137, Lachman Pande v. Tribeni Sabu, 22 A. L. J. 518 and Mxbemmed 
Oemer Shab v. Selamat Ali, I. L. R- 55 AlL 512=[1933] A. L. J. 685 
relied on. = 


SECOND APPEAL from a decree of L. V. ArpacH Esq., District Judge 
of Agra, modifying a decree of THaxur Larg SINGH, Assistant Collector, 
First Class. 

Balesbweri Prasad and Gopi Natk Kunzru for the appellant. 

K. N. Katju and S. B. L. Gaur for the respandents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is a defendant’s second appeal and arises 
from a suit for profits, under Sec. 226, Agra Tenancy Act. The parties 
are mortgagees in possession under a deed of July 30, 1923, executed by 
Fateh Singh and others. Both the lower courts have decreed the ‘plaintiffs’ 
claim. In second appeal before us it was contended that the suit is not 
one cognizable by a revenue court, as the parties, who are admittedly 
usufructuary mortgagees, are not co-sbarers within the meaning of Sec. 
226, Agra Tenancy Act. 

It appears that the parties to this suit had obtained a decree for 
Rs. 40,000 against the mortgagors, Fateh Singh and others. The latter 
executed the mortgage deed, -already referred to, for Rs. 16,000, part of 
the decretal amount, in respect of village Sowara, for which the profits 
are claimed. The deed expressly states chat the phintiffs are to be. regarded 
as mortgagees in possession to the extent of half and the defendants are 
to be regarded as mortgagees in possession to the extent of the other half. 
There is an obscure clause in the deed which presented some difficulty to 
the mind of the learned District Judge but we do not think it to be 
desirable to interpret that clause, as our decision one way or the other may 
prejudice the case of the plaintiffs or the defendants which may hereafter 
arise in relation to their claims as decree-holders nor is it necessary to inter- 
pret that clause for the purposes of this appeal. 

The plaintiffs are recorded as co-sharers of half of the mahal and 
the defendants are recorded as co-sharers of the other half. One of the defen- 
dants is admittedly a lambardar and has made collections. If a usufruc- 
tuary mortgagee is a ‘co-sharer’ within the meaning of Sec. 226, Agra 
Tenancy Act, there can be no doubt that a suit for profits by one of 
them against the other is maintainable in the revenue court; and if such 
a suit is maintainable, the plaintiffs are entitled to recover profits to the 
extent of half.in terms of the mortgage deed to which both the defendants 
and the mortgagors were parties. 

l *S. A. 71 af 1933 
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The word “co-sharer” is nowhere defined in the Agra Tenancy Act 
and must be taken in its etymological sense. To our mind it is perfectly 
clear that a person who is entitled to a snare of the profits of a mahal is 
a co-sharer for the purposes of a suit uncer Sec. 226, Agra Tenancy Act. 
A usufructuary mortgagee, as is clea- from the nomenclature itself, is 


SHanxsx Lar one who is entitled to the usufruct of the share mortgaged to him. Where 





Nismat- 
allah, J. 


both the lambardar and the co-sharers suing for profits are mortgagees 
in possession, each is entitled to a share -n de profits of the mahal held 
by them as mortgagees and they are th2refore co-sharers. ‘This view has 
prevailed in this High Court for a long time. It was held in Lachman 
Singh v. Ghasi' that a mortgagee in possessifn is a co-sharer whom 
a lambardar can, sue in a revenye court for recovery of his share of revenue. 
In Lachman Pande v. Tribeni Sabu? it wes held by a Bench of this Court 
that a usufructuary mortgagee of a co-rharer in possession of the share is 
entitled to maintain a suit against tne Jambardar for profits. More 
recently it was held in Muhammad Oszmar Shab Khan v. Muhammad 
Salemat Ali Khan? that 
Any person whose name is recorded in the khewat as holding a share in 
the village will be deemed to be a cc-sharer within the meaning of Sec. 226, 
Tenancy Act, and is entitled to main-ain a suit for profits, regardless of 
the fact whether or no he holds it as >roprietor or as mutwalli. 
We hold both on principle and authority that a mortgagee in posses- 
sion is 2 co-sharer within the meaning of Sec. 226, Agra Tenancy Act. 
It was next contended on behalf of the appellant that the rights of 
the parties to this case under the decree sutstanding against the mortgagor 
are not equal and that as part of the profits is to be set off against the 
interest due under the decree, the pardes should not be considered to be 
entitled to profits in equal shares. We think that effect cannot be given 
to this contention, even if it is well founded, as the stipulation in the 
mortgage deed, which represents a contract between the mortgagees inter 
se and also between the mortgagees on the one side and the mortgagors on 
the other, is clear on the point. Whatever may be the rights of the 
parties as regards the decree against «he mortgagors part of which has 
been satisfied by the execution of the mortgage deed in question there is 
no doubt that the village Sowara was mortgaged with possession to the 
parties who were expressly given equal rights as regards possession and 
enjoyment thereof. It will be open to zhe parties to take into account 
the profits received by one or the other of them when their rights under 
the decree are to be finally adjusted. So far as the simple remedy of one 
co-sharer to receive profits from the lambardar is ‘concerned, the entries 
in the Khewat and the stipulations contamed in the mortgage deed which 
are to regulate their relationship as co-sherers must be given effect to. 


The conclusion arrived at by the learned District Judge is the same 
as herein indicated, though his reasons are somewhat brief and not identical 
in all respects with our own. The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed 
1I, L. R 15 All 137 722 A. L. J. 518 
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GANGA SINGH anp OTHERS 
: VeETs4s 
EMPEROR* 
Criminal Procedure Code, Sec. 537—Cross—cases—Joint trial—trregulerity curable 
if accused not prejudiced. 

The joint trial of two cross-cxses, the prosecution evidence in one 
constituting the defence evidence :n the other, is an irregularity which 
could be cured under Sec. 537, Cr. P. C., provided there was no prejudice 
to the case for the 8ccused. 

Madat Kben v. K.-E., 8 Lah. 293 and Sukbei Abir v. Emperor, 26 
A. L. J. 176 relied on; Alw v. Emperor, A. L R. [1924] Lah. 104 
dissented from. 

CRIMINAL REVISION from an ordez of J. R. W. BENNET EsQ., Sessions 
Judge of Kumaun. 


H. P. Sen for the applicants. 

M. Wotiullab (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

BENNET, J.—This is an applicaticn in criminal revision on behalf of 
six persons who were sentenced by a magistrate under Sections 147 and 452, 
I. P. C..to 3 months’ R. I. and Rs. 5 fine.. On appeal the lower court 
altered the conviction to one under ction 143, I. P. C., and set aside 
the sentence of imprisonment and maintained the sentences of fine. The 
case for the prosecution was that the a=cused objected to the complainant, 
Udai Singh, employing a Brahman cdled Khiali: Ram as his priest and 
because they had outcasted Khiali Ram, the accused in a body forcibly 
entered the house of the complainant in order to overawe the complainant 
and threatened to beat the complainan- and complainant ran away. The 
first ground which is argued was No 3 in revision that the joint trial 
of the applicants along with the accused in the cross-case filed by Ganga 
Singh was illegal as prosecution evidence in one constituted the defence 
evidence in the other. There were these two cross-complaints before the 
magistrate, one by Udai Singh and the other by Ganga Singh. The magis- 
trate has stated that the prosecution ir the one case is the defence in the 
other. The evidence produced by th= parties does both for the prose- 
cution in one and defence in the other zase excepting that Udai Singh etc. 


have examined three more witnesses ir defence besides the nine witnesses ` 


examined as prosecution witness. Ganza Singh and others have examined 
six witnesses both for the prosecuticn purposes and in their defence. 
The counsel in each case agreed to ths course. It is not alleged for the 
applicants in revision that there was any irregularity in the recording of the 
prosecution evidence in the present c-se or that there was any defence 
evidence which they desired to produce and which was not allowed. Their 
objection merely is a technical one. Learned counsel relied on the case 
of Allu v. Emperor’ where it was held that any irregularity of this nature 

*Cr. Rev. 95 of 1934 
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Cane, could not be cuted under Section 537, Cr. P. C. ‘No other ruling. was 
i934 Produced in support of the contention. On the other. -hand it ‘has been 
ma held by a bench of this Court in Subai Abir v. Emperor? in “a similar case 
Ganaa Sinou that it was not necessary for the court to interfere unless it were shown 
aren that the accused were prejudiced by the procedure. Similar rulings were 
given in Queen-Empress v. Chandra Bburya.? ‘There was also à casé reported 

Bene, J. in a Madat Kben v. K.-E. (P.C.)* in which there were two trials but 
the evidence given for the prosecution was similar to a substantial extent 

in each case and each party was a witness against the other. The High 

-% Court of Lahore gave one judgment and the Sessions Court had also given 
one judgment. Their Lordships of the Privy Cofincil found that although 
technically it might have been better to keep the evidence entirely distinct 

and to have delivered two separate judgments, no injustice has -followed 

from what was done. Therefore there was no interference. Following . 

this ruling, I consider. that it has not been shown in the present case that 

there was any prejudice to the case for the accused. I consider that no 

ground for interference in revision has been made out on this point. _. 

The next point which was argued was in regard to the charge which 
is as follows:— 

That you on or about the 19th day of May 1934 at village Pastora War 
with the common object of overawing Udai Singh who had sent for and 
employed Khialiram a Brahman against your wishes at Puja that he 
offered that day, forcibly entered the house of Udai Singh and there 
created a viot and thereby committed an offence punishable under Sections 
147 and 452 of the Indian Penal Code, and within my cognizance. 

The learned Sessions Judge was under the impression that the magis- 
trate intended to make charges under two sections and he made comments 
on the form of the charge. The ground of revision is No. 4 that the 
charge did not disclose the common object. In Section 141 (third) I. P. C., 
it is laid down that a common object of an unlawful assembly may be to 
commit any mischief or criminal trespass or other offence. The prosecution 
evidence shows that there was a common object of the accused persons 
to commit the offence of Section 452, I. P. C.—house trespass—after 

‘preparation for hurt or assault. J consider that the charge sheet is intended 
to show that the offence of riot was committed with a common object of 
committing the offence of Section 452, I. P. C. I do not consider that 
the charge sheet is in any way defective. I do not think that the magis- 
trate intended to frame separate charges-cnder each section and he has not in 
fact framed separate charges. Some further comments were made by the 
Sessions Judge on the use of the word ‘overawe’ and he considers that 
the word ‘overawe’ can only be applied to Section 141 (first) where 
the overawing is of certain branches of Government etc. But the word 
‘overawe’ is tantamount to the. word ‘intimidate’ which enters into the 
definition in Section 441, L P. C. of the offence of criminal trespass which 

_ is involved in the offence of Section 452, I. P. C. The use of the word 
therefore was correct. I find nothing in this ground. 

j The next ground argued ; was ground No. $ that the magistrate, having 

disbelieved the prosecution evidence in material particulars, ought to -have 


*26 A. L. J. 176 "20 Cel 537 
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discredited the entire evidence and acquitted the applicants. The alleged Canora 

disbelief is contained in a passage which says: is 
it is possible that there has been some exaggeration, as there often is in these  — 
cases, and the story that the appellan-s, or some of them, entered the com- CANA SINGH 
plainant’s house and threatened his zon and daughter-in-law may not be ene 
altogether reliable. = 

In Section 3 of the Indian Evidence Ac: there are definitions of ‘proved,’ RR 

‘disproved’ and ‘not proved’. The finding of the learned Sessions Judge 

clearly means merely ‘not proved’. Tae ground of revision turns this 

round into an allegation of ‘disproved’. This is incorrect. The ground 

as stated does not correspond to the judgment. I, therefore, consider 

this ground has nothing in it. 

Ground: No. 6 argued that the fines of Rs. 50 on each accused were 

severe as no force was used. But the accused are found to have com- 

mitted the offence of Section 143, I. P. 2., being members of an unlawful 

assembly, the punishment for which may extend to 6 months’ R. I. and it 

has also been found that the common object of the unlawful assembly 

was to prevent Udai Singh from employing Khiali Ram as his priest. An 

interference in this manner with religion is not to be treated lightly. 

Accordingly I do not think that the amount of fine is excessive. 


The last point argued was ground No. 2 of the revision which states 
that the refusal of the trying magistra-e to supply the defence after the 
framing of the charge sheet with ever such copies of the statements of 
witnesses to the police as had been examined for the prosecution resulted 
in failure of justice. No such point was taken in the grounds of appeal 
to the lower court. The judgment of the lower court on page 3 shows 
that an objection was orally made to the lower court that a general appli- 
cation was made before the trial commenced for copies of all statements 
made by witnesses from whom the police had enquired and that the appli- 
cation was refused. The court said that it would have been better, if 
the magistrate had allowed the request. But that application was not 
one which could come under Section 162 as it had not been made when the 
witnesses were called for the prosecution. Learned counsel has not been 
able to find the application mentioned <o the lower court but he finds an 
application of August 2, which was the date when the prosecution evi- 
dence was heard and when the charge sheet was framed. That application 
asks for copies of the statements of such prosecution witnesses whose evidence 
has been recorded. ‘The order of the magistrate was that the diary should 
be sent for and it would then be seen of which witnesses’ statements had 
been recorded. ‘There was thus no refusal by the magistrate on the appli- 
cation in question. Learned counsel has not been able to find any fur- 
ther reference in the record to this matter. It is possible that when the 
statements were produced, they proved to be of no use to the defence 
and copies were not required. There is nothing to show that when the 
diary came, the magistrate made any refusal. I consider that no ground 
for revision has been made out. In the result I dismiss this application in 

ee F a . 3 T - 
Application dismissed 
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SULAIMAN HUSAIN KHAN (Plaintiff) 
Ver Sts 
-  SITA alias CHITTA (Defendant),* 
Civil Procedure Code, Sec. 102 and Provincial Small Causes Courts Act, Sec. 16 and 

Honorary Munsifs Act, Secs. 7(4) and 5—Suit of the nature cognizable by 

a Small Cause Conrt—tinstituted in Honorary Munsif’s Court—Trensferred 

under Sec. 24, C. P. C. to a Munsif—Munsif decrees suit—Lower appellate 

Court reverses decree—Whether second appeal lies. 

A suit of the nature cognizable by a Small Cause Court was instituted - 
in an Honorary Munsf’s Court. The District Judge acting under Sec, 
24, Civil Procedure Code, transferrec_ the suit to the court of a Munsif, 
who decreed the plaintiff’s suit. On appeal the suit was dismissed by the 
lower appellate Court. A second appeal was then filed. On an objection 
by the defendant that ao second appesl was maintainable, beld, that having 
regard to the provisions of Sec. 7 (4), Honorary Munsifs Act, the 
suit was rightly instituted in the Honorary Munsif’s Court, and having 
regard to the provisions of Sec. 9 af the same Act the District Judge 
had power to transfer the case. ‘The suit was of the nature cognizable by 
a Small Cause Court, but it was heard by a Munsif against whose decision 
an appeal did lie, but under Sec. 102, C. P. C. the decision of the lower 
appellate Court was not appealable by way of a second appeal. 

SECOND APPEAL from a decree of BaBu SHYAM BEHARI LAL, Sub- 
ordinate Judge of Farruxhabad, reversing a decree of MAULVI AFTAB 
Anmap, Munsif of Kaimganj. 

Shiva Prasad Sinba for the appellant. 

R. C. Ghatak for the respondent. 


a . The following judgment was delivered by 


Bajpal, J.—This is a plaintiff’s appeal arising out of a suit brought 
by him for the recovery of a sam of money less than Rs. 500. The suit 
was decreed by the trial court but was dismissed by the lower appellate 
court. ‘There is, therefore, a preliminary objection that no second appeal 
lies because the suit was of a nature cognizable by a court of small causes. 
The contention of the learned advocate for the plaintiff-appellant, how- 
ever, is that the suit ought to have Jair in a small cause court and the 
entire proceedings are vitiated and the proper order that I should pass in 
the present case is to return the plaint for presentation to the proper court. 

In order to appreciate the contention of the appellant and the pre- 
liminary objection of the respondent it i necessary to state a few facts. 
The suit was filed in the court of the honorary Munsif at Shamshabad 
which court had jurisdiction to entertain the suit. It is contended by the 
plaintiff that although he filed this suit in the court of the Honorary Munsif 
at Shamshabad he should have filed it in the court of ‘small causes at 
Farrukhabad. He has noz been able ta support his contention by a 
reference to any enactment or notification except Section 16 of the Pro- 
vincial Small Çause Courts Act which says that save as expressly provided 
by this Act’6r‘by,any other enactment for the time being in force a suit 
wo FT L TSSA, 1201 of 1932 
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cognizable by a court of small causes shall not be tried by any other court 
having jurisdiction within the local lnits of the jurisdiction of the court 
of small causes by which the suit is t-iable. I shall assume for the pur- 
poses of this appeal that there is a coart of small causes at Farrukhabad 


which might have had territorial jurBdiction over the present suit, but — 


Section 7, Clause 4 of the Honorary Munsifs Act provides that nothing in 
Section 16 of the Provincial Small Cause Courts Act of 1887 shall be 
deemed to affect the jurisdiction of Honorary Munsifs or Benches under 
the Honorary Munsifs Act. 


It would, therefore, appear that tne suit was rightly instituted in the 
court of the Honorary Munsif at Shzmshabad and there was nothing to 
prevent that court from proceeding ta dispose of the suit. The learned 
Honorary Munsif, however, wrote ta the learned District Judge that 
as he was related to one of the parties he would not like to try the suit. The 
learned District Judge then under Section 24, C. P. C. which is applicable 
to the Honorary Munsifs Act by reasor of Section 9 of the said Act, trans- 
ferred the suit from the court of the Honorary Munsif to the court of the 
Munsif at Kaimgunj. It is said that the learned District Judge ought 
to have transferred the ‘suit to the court of small causes at Farrukhabad 
but it was not obligatory for the learned District Judge to do so and he 
could transfer the suit to any court subordinate to himself and a Siar 
to entertain the same. The suit was, -herefore, of a nature cognizable by 
a small cause court, but it was heard by 2 Munsif against whose decision 
an appeal did lie, but the decision cf the lower appellate court is not 
appealable by way of a second appeal to this court under Section 102, 
Cc. P. G. 

The result is that the preliminary objection is sound ‘and there is no 


force in the contention advanced by learned counsel for the appellant that 


the suit ought to have been instituted i the small cause court and I should 
return the plaint for presentation to tnat court. Moreover, the objection 
comes with a very bad grace from the mouth of the appellant who himself 
filed the suit in the wrong court and -nvited that court to give a decision 
in his favour. The finding of the learned Subordinate Judge is a find- 
ing of fact which is fatal to the appelant’s claim, the finding being that 
the amount of the debt was paid ug by the defendant. ere is 010 
force in this appeal and I dismiss it with costs. 
Appeal dismissed 


NAZIR SINGH anp criers (Defendants) 
‘ VeTS=S 
LAKHU AHIR ann oTHERS (Phintiffs)* 
Tenency Act (IIL of 1926), Secs. 44 and 121—Land as defined in Tenency Act— 
Sst for possession of—Jwrisdiction oy Civil Conrt—W hether barred. 

Where the plaintiffs, who were oc=upancy tenants, sued in the Civil Court 
for possession of a strip of land on the allegation that it was ‘within the 
boundary of their plot and the reverie court erroneously made it part of the 
defendant’s plot and that relying upon the demarcation of the-revenue court 
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the defendant took possession of the land; beld, that the suit was rightly 
instituted in the Civil Court, and neither Sec. 44 nor Sec. 121 of the Tenancy 
Act applied to the facts alleged in the present plaint. 
Den Sabai v. Jai Ram Singh, [1932] A. L. J. $17 distinguished. 
SECOND APPEAL from a decree of Basu Marmura Prasan, Addi- 
tional Subordinate Judge of Ballia, confirming a decree of the Munsif. 


Shiva Prasad Sinba for the appellants. 

Appeal heard under Order 41, Rule 11, C. P. C. 

The following judgment was delivered by 

NIAMATULLAH, J.—This is a defendants’ appeal arising out of a suit 
for possession of a strip of land. The plaintiff-respondents claimed it to 
be within the boundary of their plot No. 772|1 with 15 “mahuwa” trees 
standing thereon. ‘They claimed te be occupancy tenants in respect of the 
aforesaid plot. The defendants, on the other hand, pleaded that the land 
in dispute was part of their No. 7722. It appears that there was a 
boundary dispute before the revenue court, and aggrieved by the decision 
of that court the plaintiffs instituted the suit which has given rise to this 
appeal. i 

No less than four commissioners were successively appointed by the 
trial court, as the report of every one of them was contested by the party 
which considered it to be unfavourable. The parties led other evidence 
also. The suit was decreed by the trial’court. The defendants’ appeal 
to the lower appellate court was dismissed. In the present second appeal 
the only question of law that has been raised in the memorandum of appeal 
is that the trial court was not justified in appointing one commissioner 
after another. I do not think there was any error of law in appointing 
more than one commissioner. If the report of one commissioner was 
unsatisfactory in certain respects, it was permissible for the court to remit 
the case to the same commissioner or to appoint another commissioner. 
The lower appellate court has taken into consideration the reports of all 
the commissioners together with other evidence in the case and arrived at 
a definite finding that the land in dispute was part of the plaintiffs’ plot 
No. 772|1. As already stated, this is a finding of fact and is supported by 
evidence. It cannot, therefore, be questioned in second appeal. 

The learned advocate for the defendant-appellants raised a question 
of jurisdiction which had not been taken in either of the courts below or 
in the memorandum of appeal filed in this Court. I allowed the point to 
be argued, as it related to the jurisdiction of the civil court to take cogni- 
zance of a dispute like the one disclosed by the plaint in this case. 

The learned advocate’s contention is that the plaintiffs could have 
instituted a suit under Sec. 44, Agra Tenancy Act, and therefore the juris- 
diction of the civil court to entertain a suit for possession is barred by Sec. 
230 read with the 4th Schedule of the Agra Tenancy Act. I do not think 
this contention has force. The plaintiff-respondents are occupancy tenants. 
They claim a portion of their No. 772[1 on the allegation that the revenue 
court erroneously made it part of 772|2 and that relying upon the demar- 
cation of the revenue court the defendants took possession of the land. In 
my opinion such a suit could-not have been instituted by the plaintiff- 
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respondents under Sec. 44, Agra Tenancy Act. Sec. 121 of the same Act is 
also referred to in this connection and it is argued that the parties held 
under the same landholder and consequently a suit for declaration should 
have been brought in the revenue court. There fs nothing in the plaint to 
suggest that both parties’ are the tenants of the same landholder. The 
question of jurisdiction is to be primarily determined on the allegations to 
be found in the plaint. I do not think Sec. 121 can in any way operate 
as a bar to the plaintiffs’ suit in a civil court. Reliance has been placed 
on Den Sabai v. Jei Rem Singh! to which I was a party. The facts of 
that case were quite different. A landholder had instituted a suit for 
ejectment and obtained aedecree in spite of which the tenant stuck to the 
land and the landholder subsequently instituted a suit in the civil court 
treating the defendant as trespasser. It was held that if there was no 
break in the tenancy, the defendant continued to be a tenant. If there 
was a break in the tenancy but the defendant retained possession of the 
land in contravention of the Tenancy Act and in disregard of the wishes 
of his landholder, the suit was one contemplated by Sec. 44, Agra 
Tenancy Act, in either of which case the jurisdiction of the civil court 
was barred. It depends entirely upon the frame of the suit and the allega- 
tions contained therein. If the allegations are such as to make it a suit 
to which Sec. 44 is applicable, the jurisdiction of the civil court may be 
barred. If, however, the plaintiff treats the defendant as a trespasser 
and having regard to the nature of the dispute the conditions required by 
Sec. 44 are not present, the jurisdiction of the civil court is not ousted. To 
uphold the contention put forward before me would be tantamount to 
holding that in no case a civil court has jurisdiction to take cognizance 
of a suit for possession of land, as defined in the Agra Tenancy Act. I 
am unable to subscribe to such a broad proposition. 
The result is that this appeal fails and is dismissed under Or. 41, R. 11, 
C. P.C, 
Leave to appeal under the Letters Patent is refused. 
I Appeal dismissed 


11932 A. L. J. 517 


HUMELA (Defendant) 
VETSHS 
l l ORI SAHOO (Plsintiff)* 
Contract—Bond in favour of defendant—Money left with bim for peymeni to 
plaintiff—Feilere to pay—W hether plaintiff can sue defendant on the bond. - 
A person, who was indebted to the plaintiff, executed a bond in favour 
of the defendant leaving the entire amount with the defendant for payment 
to the plaintiff, The defendant did not make any payment to the plaintiff. 
The plaintiff sued the defendant on the basis of the bond; beld, that in 
substance the claim was to enforce a promise to advance money in future 
and an agreement to lend money was not specifically enforcible, and conse- 
quently’ no decree could be passed against the defendant. 
Dwerkenath v. Piya Nath, 36 1. C. 792 distinguished. 
Crvm, Revision from an order of Basu Bracwan Das BHARGAVA, 


Small Cause Court Judge of Gorakhpur. 
*Civ. Rev. 520 of 1934 
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Shiva Prasad Sinha for the applicarr. 

K. Verma for the opposit party. . 

The following judgment was delivered by +` 

NIAMATULLAH, J.—This revision has arisere from a small cause court 
suit, brought by the plaintiff-respondent against Ram Raj, defendant No. 1, 
and Mst. Humela Kunwar, defendant No. 2, for recovery of Rs. 546-14-0 
principal and interest. The lower court decreed it against defendant No. 


'2, who has applied in revision. 


Defendant No. 1 owed Rs. 1,473 to the plaintiff. On July 4, 1930, 
he satisfied his liability by handing over some cattle, delivering some grain 
and by executing a mortgage deed for Rs. 977. There remained a balance 
of Rs. 350, for which he executed a band in favour of defendant No. 2, 
leaving the entire amount with the latter for payment to the plaintiff. 
The olaineift’s case is that defendant No. 2 did not make any payment. 
` The suit was not contested by defendant No. 1. The defendant 
No. 2, however, filed a written statement in which it was pleaded that 
there was no privity of contract between her and the plaintiff and a suit 
for enforcement of the bond could not be maintained against her. ‘There 
was also a plea of payment. This plea has not been accepted by the 
lower court whose finding on this point has not been impeached before 
me. 

As regards the principal question, the lower court found in favour 
of the plaintiff. His case was that defendant 2 had personally undertaken 
to pay to him Rs. 350, for which defendant 1 executed a bond in her 
favour, and that relying on her assurance the plaintiff returned certain 
bonds, duly endorsed, to defendant No. 1. The only evidence in the 
case consisted of the testimony of the plaintiff and the husband of defen- 
dant No. 2. The latter, who is said to be a ‘pardanashin’ lady, did not 
give her own evidence. The plaintiff supported his case in its entirety 
and deposed that the transaction was carried through at one sitting, at 
which the- plaintiff, defendant No. 1, defendant No. 2 and her husband 
were present. Defendant No. 2’s husband, Ram Kumar, contradicted the 
plaintiff so far as the presence of his wife was concerned. He said that he 
represented his wife on that occasion and she was not present. ‘The lower 
court has given no finding on the question of fact whether defendant 
No. 2 was present and gave the assurance relied on by the plaintiff. The 
learned Judge apparently thought that the lady was effectively represented 
by her husband. He observed: 

Whether the defendant No. 2 was-present at the time of the settlement 

or she was represented at that time by her husband, it is clear that the 

` plaintiff and defendant No. 1 and Mst. Humela or her husband all took 

Sae a o e eee eee eee tree 
husband to pay Rs. 350 to the plaintiff. 

If Mst. Humela had been present and had given an undertaking to 
the plaintiff for. the payment of Rs. 350, for which she took a bond 
defendant No. 1, and acting on that undertaking the plaintiff had given 


- a discharge to defendant No. 1 returning certain bonds that were at that 


time outstanding, a case of estoppel might have been made out against 
defendant No. 2. The lower court has not given any finding as to 


AL J. Be HIGH COURT 431 


whether defendant No. 2 gave such an uadertaking to the plaintiff. 

The same result will undoubtedly be arrived at if her husband had 
the requisite authority- ta act on her behalf and gave an undertaking to 
the plaintiff. If the plaintiff’s evidence that defendant No. 2 was herself 
present be discarded, there is no evidence on the record to prove that 
defendant 2 had authorised her husband not only to. take a bond from 
defendant 1 but also to enter into a ccllateral arrangement with the 
plaintiff undertaking to pay to him the sur of Rs. 350, for which defen- 
dant 1 was to execute a bond in her favour. In the absence of such evidence 
it is impossible to hold defendant No. 2 liable for the consequences of any 
verbal undertaking given*by her husband. on her behalf. This contro- 
versy narrows down to the.simple quest-on whether defendant 2 was 
personally present, as is alleged by the plaintiff. It is a case of oath 
against oath; and as the plaintiff is highly interested in the résult of this 
suit I do not think it safe to accept his urcorroborated testimony on this 
point. The lower court apparently felt the same hesitation and there- 
fore did not definitely find that defendant No. 2 was present. In these 
circumstances, I hold that so far as the >laintiff’s case is based on the 
undertaking alleged-to have been given by defendant No. 2, it must fail. 

As regards defendant No. 2’s Liability zo the plaintiff arising from the 
bond executed by defendant No. 1 in favour of defendant 2, I think the 
plaintiff cannot succeed. Defendant 2 dic not advance anything at the 
time when the bond in question was executed. She promised to pay it 
in future. In substance, the claim is to enforce a promise to advance 
money. It has been held in numerous cases that an agreement to lend 
money is not specifically enforcible. In substance, the plaintiff’s case, so 
far as it is based on the bond, amounts -o a chim for enforcement of 
defendant No. 2’s promise to advance money in future. The lower 
court has relied upon Dwerkanath v. Piya Nath’. That case is clearly 
distinguishable, as it was a transaction of sale of immoveable property. 
Money was left in the hands of the purchaser for payment to a third 
person‘. It was held that the purchaser was, to that extent, a trustee, 
and therefore the third person, who should be regarded as a beneficiary, 
` was entitled to enforce payment. It was mot a case which could be consi- 
dered to be one for endorsement of an agreement to lend. 

The plaintiff claimed the sum in suit from both the defendants. 
The lower court decreed it against defendant 2 only. In view of the 
findings which I have recorded, no decree can be passed against defendant 
2; but the plaintiff is undoubtedly entitlec to a decree against defendant 
1 who in turn can sue defendant 2 for damages for breach of promise to 
lend. Accordingly I allow this application, set aside the decree of 
the lower court and decree the pleintiff’s suit against defendant No. 1, 
who is a respondent in this case but has rot entered appearance. I am 
clearly of opinion that in circumstances lise those appearing in this case 
a decreé can, be passed against defendant No. 1 under Or. 41, R. 33, 
C. P. C. The plaintiff shall have his costs from defendant No. 1 in both 
courts, Defendant 2 shall bear her own osts in both courts, 

l l Application alowed 
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TIKA RAM JOSHI (Defendant) 
VETSHS 
RAM LAL SAH and otters (Pliintiffs)* 

Easements Act, Sec. 18—Customary right of privacy—Action fo restrain inter- 
ference with such right—What plaixtiff must show—Finding of lower 
appellate court as to custom and its Emsts—Binding on High Cowrt. 

To succeed in an action to restrcin any interference with a right of 
privacy, a plaintiff must show not only that such a right of privacy 
exists by custom in the district in which the premises are situated but 
also that be has in fact enjoyed such a right and that it has been 
substantially or materially affected by the acts of the defendant. 

Gopel Prasbad v. Radbo, I. L. R. 10 All. 358 followed. 

Whether a customary right of privacy exists and the nature and limits 
of such a custom, if it does exist, are questions of fact and the findings 
of the lower appellate court, if based on admissible and relevant evidence, 


are conclusive. 


SECOND APPEAL from a decree of A. HamILTon Esq. District Judge 
of Kumaun, modifying a decree of R. H. Satoway Esq., Subordinate 
Judge of Almora. 


K. N. Katju, B. L. Dave and R. K. Dave for the appellant, 

Panna Lal for the respondents. 

The following judgment was delivered by 

Harries, J.—In this case the plaintiffs claimed an injunction to 
compel the defendant to close up certain apertures which he had opened 
in a side wall of his premises overlooking a house owned and occupied by 
them and to restrain him from opening any such apertures in the future. 
The learned Munsif who tried the case decreed the claim, but on appeal 
the decree was modified. The learned District Judge refused to grant 
any injunction but ordered that certain windows should be rendered in 
such a condition as to make it impossiple for anyone in the defendant’s 
premises to see through them into the plaintiffs’ premises. Against this 
decision the defendant has appealed ta this Court contending that the 
opening of the apertures in question does not amount to an infringement 
of the plaintiffs’ rights. The plaintifs being also dissatisfied with this 
decision have filed a cross-objection claiming that the decree of the learned 
Munsif should be restored. 

The facts of the case are simple and are not in dispute. The 
respondents, the plaintiffs in the suit, are the owners in possession of 
a dwelling house bearing the Municipal number 12 in Lala Bazar in the 
town of Almora. This house has been occupied by the family of the 
plaintiffs for many years and the ladies of the household have been in the 
past and are at present pardanashin ladies. Shortly before action was 
brought the defendant-appellant purchzsed a house—Municipal No. 10— 
which is situated near the respondents’ dwelling house and proceeded to 
demolish part of it and rebuild the same. During this reconstruction the 
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appellant without the respondents’ consent opened windows and Qw 
a doorway which, it is alleged, overlooked the respondents’ dwelling 455; 
house and the latter contended that the opening of such apertures —— 
amounted to an infringement of or interference with their right of privacy. Tua Ram 
It has been found that the doorway referred to can in na way be objection- n 
able and the contest in the lower appellate court was confined solely to the Ras Lar San 
windows. That court has-found that a view of a part of the plaintiffs’ , 7, 
premises known as the “pakholia” can >e obtained from three of these oe 
windows, whilst no objection can be taker to the fourth window. It must 
be conceded that these findings are binding on this Court in Second Appeal, 
but it has been strenuously argued that in spite of such findings the lower 
` Appellate Court was wrong in law in granting to the respondents any relief. 
The respondents on the other hand have argued that having regard to these. 
findings the lower appellate court should Lave ordered the three windows in 
uestion to be bricked or walled up and granted an injunction restraining ; 
the ap t from making any such aperture in the future. 
e “pakholia” which is overlooked by these three windows is used 
by the ladies of the respondents’ household for the performance of their 
household duties and personal ablutions. It is not a yard or courtyard in 
the centre of the respondents’ house but 5 situated at the back of it. The 
side walls of this yard are the walls of the zdjoining houses and it is separated 
from the fields at the rear of the premises by a wall which is described as 
shoulder or neck high. Having regard to the use made of this “pakholia” _ 
by the ladies of the household the presence of these windows is obviously 
objectionable, but the appellant is entitled to make such windows unless the 
making of them infringes or interferes with the respondents’ legal rights. 
On the other hand if the respondents have a right of privacy, such a right 
must be protected by appropriate and siitable relief. 
It is first contended before me that the respondents have no right of 
privacy. That such a right can exist is beyond dispute. Such right is a 
customgry easement and may be acquired in virtue of a local custom, see 
Sec. 18, Indian Easements Act, 1882. It is conceded that by local custom 
a right of privacy does exist in the cities and plains of these Provinces, but 
it is argued that no such custom exists in the towns and villages situated in 
the hills. Whether such a custom exists and the nature and limits of such a 
custom, if it does exist, are questions of fact and the findings of the lower 
appellate court, if based on admissible anc relevant evidence, are conclusive. 
In the judgment of the lower appellate coart the fmdings as to the existence 
of such a custom and its nature and limi-s were vague and far from clear. 
I therefore framed certain issues with a view to obtaining certain and defi- 
nite findings on those points and such firdings have now been returned to 
this Court. In my judgment these findings conclude the matter and entitle 
the respondents to a considerable measure of protection. l 
The learned District Judge has found that in Almora there does exist 
a customary right of privacy of a limited nature. He has found as a fact 
that occupiers of houses in Almora are antitled by custom to claim that : 
their womenfolk should not come under full obsezvation from windows of 
neighbouring houses when engaged in their household duties and personal 
ablutions. ‘The “pakholia” which is overlooked by the windows in question 
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is a place where the ladies of the respondents’ household do perform 
such tasks and therefore the respondents are pripa facie entitled by custam 
to claim that such part of their premises shall-not be observed from windows 
of adjoining premises, There was abundant evidence before the lower 
appellate court of the existence of sich a custom and consequently the 
finding cannot be challenged on Second Appeal. 

It was contended, however, by the appellant that even if such a 
custom existed the respondents had in “act never enjoyed any privacy and 
that in any event the opening of the windows in question did not amount 
to a substantial or,material interference with such rights as they possessed. 

To succeed in -an action to restrain any interference with a right of 
privacy, a plaintiff must show not only that such a right of privacy exists 
by custom in the district in which the premises are situated but also that 
he has in fact enjoyed such a right and that it has been substantially or 
materially affected by the acts of the defendant, (see Gopal Prasad v. 
Radho* and per Edg., C. J. at p. 386). 

-In the present case the appellant denies that the respondents have 
even enjoyed or do enjoy such rights of privacy as are customary in 
Almora by reason of the fact that the “pakholia”. in question has been 
and is overlooked from the roofs of adjoining or neighbouring houses. It 
is however found as a fact by'the lower appellate court that the respondents 
do in fact enjoy the rights of privacy customary in Almora. It is impos- 
sible for me to say that there is no evidence to support this finding. A 
large number of witnesses were callec and the premises viewed by the 
learned District Judge who heard the <ppeal in the first jnstance and by his 
successor to whom the issues previously referred to were forwarded. That 
being so, the finding is conclusive and cannot be challenged in this Court. 

It is further contended, however, that even assuming that the res- 
pondents have in fact enjoyed and do enjoy the rights of privacy customary 
in‘ the district, the opening of the windows in question cannot give rise to 
a cause of action. ~ 

- To give rise to a right of action for infringement of a right of privacy, 
the act complained of must amount to a substantial or material interference 
with such a right, see Gopal Prasad v. Radbo and it is argued that where 
a house is already overlooked the opening of further apertures overlooking 
such premises cannot amount to a substantial or material interference with 
the right of privacy of the occupier of such premises. 

* The Lower Appellate Court has found as a fact that the opening of 
the windows in question does amount to such an interference with the res- 
pondents’ rights, but it is urged that there is no evidence to support such a 
finding and that authority binding upon ‘the Lower Appellate Court and 
this Court makes such a finding impossible and that effect cannot be given 
to it. 

The appellant has strenuously contended that I am bound by the deci- 
sion of a Bench of this Court in the unreported case of Bhagwan Das v. 
Abdul Rabmen decided on January 17, 1908. 
s+ In that case the plaintiffs sought an injunction to restrain the defen- 
dants from making certain apertures ir a wall overlooking their premises 
i `L L. R. 10 £IL 358 
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and to compel them to remove q certain door frame which had already been Gm 
erected. It was established to the satisfaction of the lower appellate court gs5 
that the plaintiffs’ premises were already overlooked from adjoining houses — 
and it was held that the opening of the apertures complained of did not Tma Ram 
amount to a substantial or material interference with the plaintiffs’ rights. oo 

In fact the Court Held that what had been done and what was proposed to Rax Lax San 
be done would virtually increase and not diminish the privacy enjoyed by ema J 
the plaintiffs. . e 

On second appeal Knox, J. however in Abdi! Rabman v. Bhagwan 
Das? held that the opening of the apertures in question did amount to a 
substantial or material interference with the plaintiffs’ rights and granted 
an injunction. In his judgment he pointed out that windows were far 
more objectionable than roofs as ladies could see persons on a roof and 
withdraw, whereas they might be observed unEnown to themselves by a 
person looking through a window. Observers on a roof would aves Es 
be inevitably observed, whereas the existence of an observer at a window 
might well be unknown to those observed. 

On appeal to a Bench of this Court this decision was reversed, the 
Court holding that the learned Judge was bound by the findings of fact 
of the Lower Appellate Court. It is contended before me that the effect 
of this decision is that the opening of windows overlooking other premises ‘ 
cannot be restrained if such other premises are already overlooked from 
any parts of adjaining or neighbouring premises such as roofs. In my 
judgment this contention is not sound and is m direct conflict with the 
judgment of Edge, C. J. in Gokal Prasad v. Radbo. It is pointed out in 
this latter case that each case must be decided on its particular facts and in 
my judgment the unreported case of Bhagwan Das v. Abdul Rabmen is 
a decision which must be confined to the facts of that particular case which 
were exceptional and peculiar. In my view that case does not lay down a 
rule that where premises are already“ overlooked the opening of further 
apertures overlooking such premises cannot be actionable. In that case 
what was complained of actually increased rather than diminished the 
plaintiff's rights and that being so it was impossible to say that there had 
been any substantial or material interference with such rights. 

For the above reasons it cannot be said that the Lower Appellate 
Court could not in the present case find that there had been a substantial 
interference with the respondents’ rights and that being so such a finding 
is binding upon me. 

The respondents have therefore succeeded in establishing a right of 
privacy and an actionable infringement of such a right and consequently 
they are entitled to some degree of protection. The Lower Appellate 
Court set aside the injunctions granted by the trial Court but ordered -that 
the two windows on the fourth floor should be screwed up and always have 
opaque glass and be maintained in that condition and one window on the 
third floor should be so altered as to prevent the respondents’ “‘pakholia” 
being visible from it. In my judgment this order amply protects the 
respondents and give them all that they can justly claim. Their right of 
privacy must be protected and safeguarded, but if this can be done with- 
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out undue harshness to the appellant such 2 course should be adopted. To 
order the windows in question to be bricked tp would not give the res- 
pondents any greater privacy and by depriving the appellant of light 
would involve unnecessary hardship on him. In my view the decree of the 
lower appellate court is adequate and I therefore dismiss the appeal and 
cross-objection and affirm that decree. The appellant must pay the costs 
of this appeal, but all costs occasioned to either the appellant or respondents 

by reason of the cross-objection must be borne by the respondents. 
Leave to appeal under Letters Patent is granted. 

- 
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GANESHI LAL KISHAN LAL (Defendant) 
Ez VETSHS 
MOOL CHAND NEMI CHAND (Phsintif)* 
Civil Procedure Code, Or. 47, R. I—Smell Conse Court decree—Revision— 
-Dismissed by High Court—Subsequent application for review of judgment. 
to lower Court—W hether lies. 

; Where the High Court dismisses an application in revision against a 
decree of a Small Cause Court, the decree of the Small Cause Court does 
not merge in that of the High Court. Accordingly the Small Cause 
Court is competent to entertain an application for review of judgment. 

Khuda Baksh v. Alleb Ditta, I. L. R. 1 Lah. 342 applied. Gouri Shanker 
v. Jagat Nerain, [1934] A. L. J. 552 distinguished. | 
Civil REVISION from an order of MAULVI MUHAMMED AKIB NOMANI, 
Judge, Small Cause Court, Agra. 
Chandra Bhan Agarwalla for the applicant, 
R. K. S. Toshniwal for the opposite party. 
_ The following judgment was delivered by 
_ BENNET, J.—This is an application in civil revision by a defendant 
against an order of a small cause court allowing a review of judgment. 
The facts are that the predecessor of the court below on July 9, 1932 dis- 
missed the suit of the plaintiff. Subsequently there was an application by 
the plaintiff in revision inthis Court which was dismissed. Later an 
application was made for review of judgment after the period of limitation 
had expired and the plaintiff, the applicant for review, asked for the bene- 
fit of Sec. $ of the Limitation Act. The application was based on the 
discovery of two post cards stated to have been written by the defendant 
and to have not been discovered at the time of the suit. Evidence was 

given that these post cards could not be discovered with due dili- 

gence and the lower court has accepted that evidence. The lower 

court has also allowed the application under Sec. 5 of the Limi- 

tation Act on this ground that the matter only came to the 

knowledge of the plaintiff- with the discovery of the letters and that the 
application was made within the period of limitation allowed from the 

‘date of the discovery. The first ground which is argued in ground No. 1 

of revision is that the lower Court’s judgment having merged in that of 
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the High Court the lower court was not competent to entertain an appli- 
cation for review. Learned counsel for the applicant refers-to various 
rulings, one of which is Geuri Shenker v. Jagat Narais’.. In that 
case there was an ex perte decree in the small cause court for 
the plaintiff and the plaintiff applied in revision to this court 
asking for future interest and this Court allowed the revision and added 
future interest to the decree. The decree of the small cause court, there- 
fore, merged in the decree of this Court and a new decree was framed by 
this Court. ‘This case however is different from the present case where 
the application in revision was dismissed. In the present case the decree 
of the small cause court dismissing the suit of the plaintiff granted the 
defendant costs in the small cause court. The decree in the High Court 
dismissing the revision application of the plaintiff merely said that the 
application was dismissed and granted costs of the High Court to the 
defendant opposite party. There were thus two decrees in favour of the 
defendant. It was not a case where there was merger of a decree of the 
small cause court in that of. the High Court. As there were two separate 
decrees in the present case it is clear that there was no merger. Reference 
was also made for the applicant in revision to Shea Balak Singh v. Mababir 
Singh’. That was a case of this Court in Second Appeal confirming the 
decree of the court below and therefore there was a merger. Similarly 
in Shivappabin Farsa Savede v. Remchandre Narasingh Deshpande 
there was a merger in the case of a second appeal to the High Court. No 
ruling has been produced for the applicant in revision to show that any 
High Court has held that there is a merger in the case of a High Court dis- 
missing an application in revision. The contrary has been held in Khude 
Baksh v. Ditia*. It was laid down in that ruling that a decree of 
a small cause court is final and not appealable and although in certain cir- 
cumstances it may be set aside or modified by a High Court in virtue of its 
revisional powers it must remain a decree of the court which originally 
passed it when the High Court declines to interfere with it on the revi- 
sion side. and the lower court accordingly is competent to entertain an 
application for amendment. I consider that this ruling applies to the 
facts of this case and that the lower court was competent to entertain the 
application in review of judgment. 


CL 
1934 
Gaman Lar 
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Bennet, J. 


The next ground which was argued was ground No. 7 that the order - 


of the lower court allowing the plaintiffs to produce further evidence 
besides the two letters could not be justified. Learned counsel for the 
applicant argued that the court would be limited by the provisions of 
Order 47, Rule 1 in making directions in regard to evidence. That rule 
does not purport to deal with this matter. On the contrary, Rule 8 is the 
rule which applies and that rule states as follows:— 

When an application for review is granted, a note thereof shall be 
made in the register and the court may at ohce re-hear the case or make 
such order in regard to the re-hearing as it thinks fit. 

This rule shows that it was open to the court either to re-hear the case 
or to make such order in regard to the re-hearing as it thought fit. It 
t1934 A. L. J. 552 A. L R 1931 All 704 
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Crm would no doubt have been open to the lower court to make an order that 

Tp, no evidence should be produced except in regard to the two letters. It 

was however open to the lower court to make a simple order for re- 

Garama Lat-hearing, as it has done. This matter being within the jurisdiction of the 

Ga lower court I do not think I should interfere with that portion of the - 
— order in revision. 

ORME Je, The next point which was argued was ground No. 2 that the appli- 
cation was barred by time and there was no sufficient cause shown and _ 
the court had not properly considered the question of limitation. On 
this objection is made that under Order 47, Rule 1 the court must find 
in the present case that there was the 

discovery of new or important matter or evidence which after the 
exercise of due diligence was not within the knowledge of the plain- 
tiff or could not be produced by aim at the time when the decree was 
passed or order made. 
In particular, it is argued that there is no finding of the lower court that 
these letters are material. The lower court has stated that the plaintiff 
alleges that the letters are material and the court then proceeds to state: 
There is no knowing yet of the worth of these post cards, but taking 
them to be such as sent by the defendant to the plaintiff it is just worth- 
while to review the case on hard merits giving parties full latitude to 
i produce such evidence as they may. 
I consider this a finding that the letters are sufficiently important to 
justify the order for review. 

The next ground argued was No. 3 that no notice was issued to the 
defendant in the hearing of the application under Sec. 5 of the Limitation 
Act. The order shows that no (see notice was issued but that the 
defendant was heard at full lengths cn this point. This appears to me 
sufficient. 

The Sth ground was also argued that the affidavit did not disclose 
sufficient grounds for review. The affidavit was supplemented by the 
deposition of the plaintiff which does disclose sufficient ground. 

I consider that no ground for intecference in revision has been shown. 
I therefore dismiss this application for revision with costs. 

Application dismissed 
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1934 SECRETARY OF STATE FOR INDIA IN COUNCIL (Defendant) 
— VETSUS 
ee SAROJKUMAR ACHARJYA CHOWDHURY AND OTHERS 
Loan BLANES- (Plaintijs)* 


Lono Wao, CË Procedure Code, Sec. 2(12)—"Mesne profits’——Determination of—Liability 
Six: JOHR of defendent—Extent of—Ten per cent. to be allowed for collection charges 
Waris —Six per cent. interest to be allowed on mesne profits. 

If a plaintiff claims an amount as mesne profits exceeding that actually 
realised by the defendant, he must show. that, with reasonable diligence, « 
more might have been realised. A person in wrongful possession is not 
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liable for failure to realise the highest possible rates of rebt and premium 
from the tenants. It is enough, if taking account of both rent and 
premium, if any, a fair return has been realised from the land. Profits of 
property include not only rents but such further sums as can be realised 
with reasonable diligence by way of salami or premiums. 

Profit always means the difference between the amount realised and the 
expenses incurred in realising it; and TO per cent on account of collection 
charges being the customary allowance for mesne profits, it is unnecessary 
foc a defendant to adduce any eviderce on this subject. Girish Chander 
Lahiri v. Shoshi Shikbereswar Roy, 27 I. A. 110 referred to. Under the 
existing conditions in India 6 per cent. is the proper rate at which interest 
should be allowed on mesne profits. Raja Sashikanta Acharyye v. Raje 
Sarat Chandra Rei Choudberi, [1921 34 Cal L. J. 415 approved. 


APPEAL from an order of the High Court of Judicature at Fort William 
in Bengal. 

A. M. Dunne, K. C. and J. Pringle for the appellant. 

L. DeGruyther, K. C. and J. M. Par:kb for the respondents. 


The following judgment was delivered by 


Sm Jonn Warrrs— The ap in tnis case, which now comes before 
the Board for the third time, is solely concerned with questions of the ascer- 
tainment of mesne profits under the dec-ees of the Subordinate Judge of 
Faridpore, of July 22, 1907, which were restored, with a variation which 
is not material, by the judgment of this Board of July 2, 1917, after it 
had been set aside by the High Court. Four separate suits for possession 
and mesne profits had been instituted against the prsent appellant, Secretary 
of State for India in Council, by four sets of co-sharers, each claiming a 
one-fourth share in the suit lands, but three of these suits had been com- 
promised while the decrees were under appeal to the High Court, and the 
present respondents are the plaintiffs in suit No. 17 of 1902, who were 
not parties to the compromise. The suit lands form part of an island 
chur which began to emerge out of the Fed of the river Padma, a part of 
the Ganges, in 1888, and was taken possession of on behalf of Govern- 
ment on May 30, 1890, by the Sub-divisional Officer of Manikganj under 
the provisions of Sec. 3 of Bengal Act IV of 1868. 

Whenever it shall appear to the local Revente authorities that an island 
has been thrown up in a large and navigable river liable to be taken pos- 
session of by Government under Clause 3 Sec. IV of Regulation XI of 1825 
of the Bengal Code, the local Revenue authorities shall take immediate 
possession of the same for Government, and shall assess and settle the land 
according to the rules in force in thet behalf, reporting their proceedings 
forthwith for the approval of the Board of Revenue, whose order there- 
upon, in regard to the assessment, shell be final. Provided, however, that 
any party aggrieved by the act of the Revenue authorities in taking pos- 
session of any island as aforesaid, shall be at liberty to contest the same by 
a regular suit in the Civil Court. 

The Third Clause of Section 4, Bengal Regulation XI of 1825, “for 
declaring the rules to be observed in determining claims to lands gained 
by alluvian or by- dereliction of a river of the sea,” is in these terms:— 

When a chur or island may be thrcwn up in a large and navigable river 
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(the bed of which is not the property of an individual), or in the sea, and 
the channel of the river, or sea, between such island and the shore may not 
be fordable, it shall, according to established usage, be ar the disposal of 
Government, But if the channel between such island and the shore be 
fordable at any season of the year, it shall be considered an accession to 
the land tenure or tenures of the person or persons whose estate or estates 
may be most contiguous to it, subject to the several provisions specified in 
the first clause of this section, with respect to increment of land . by 
gradual accession. 
This clause had been interpreted in some decisions as meaning that 
islands, etc., thrown up were the property of Government, but they were 
overruled by this Board in Lopez v. Maddun Mobun Thahoor". 


Appeals from the order of the Sub-divisional Officer were preferred to 
the Commissioner and to the Board of Revenue, and after further investiga- 
tions a large part of the chur was surrendered as reformation in sifu to 
the former owners; but, as regards the suit lands, the Board of Revenue 
dismissed the appeal on the ground tha- they were not shown to be refor- 
mations # sitų of lands belonging to the plaintiffs, but were reformations in 


_ situ of lands which had been in the khas possession of Government. ‘The 


Courts in India differed on this question, which was apparently one of 
considerable difficulty; but as already stated, this Board agreeing with the 
Subordinate Judge, gave the plaintiffs a decree for possession and mesne 
profits, and the only questions in these appeals are whether mesne profits 
have been correctly determined by the High,Court in the judgment under 
appeal: (1) as to the defendant’s liability for the omission of the revenue 
authorities to collect any salami or premium from tenants admitted to the 
suit lands; (2) as to the defendant’s right to a deduction of 10 per cent. 
for expenses of collection; and (3) as to the rate at which ‘the interest 
provided for in the definition of mesne profits in Sec. 2(12) of the Code 
of Civil Procedure should be charged. 


Mesne profits are there defined as “those profits which the person in 
wrongful possession of such property actually received or might with 
ordinary diligence haye received therefor, together with interest thereon.” 
As regards the finding of the High Court that the defendant is account- 
able for additional profits which the revenue authorities could have realised 
with reasonable diligence, by way of salami or premiums, the contention 
has been raised for the first time before the Board that in taking possession 
of, assessing, and settling the lands according to the rules in that behalf, 
those authorities only did what they were required to do by the statute, 
and that the defendant cannot be held liable for their failure to do more. 
Their Lordships are unable to accept that contention, because in their 
opinion the proviso that the party aggrieved by the action of the 
revenue authorities in taking possession should be at liberty to contest the 
same by a regular suit necessarily imports that, where possession has been 
taken on behalf of Government of property which is the subject of private 
ownership, the defendant in such regular suit cannot justify under the 
section but must be held answerable to the party aggrieved in the same 
way as a trespasser, as has been done in this case. To hold otherwise might 
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seriously affect the remedy given by the proviso. . Even so, on the terms of Qw 
the definition of mesne profits ne bs the plaintiffs have to show is that, eal 
with reasonable diligence, more might have been realised than was 
actually realised by the revenue authorities in the way of profits, which Secerarr 
term includes both rents and premiums, if any. As to what amounts to OF Srat: 
due diligence, in their Lordships’ see the person in wrongful possession s noy Kumar 
is not liable for failure to realise the highest possible rates of rent and — 
premium from the tenants. It is enough if taking account of both rent and S7 sty 
premium, if any, a fair return has been realised from the land, and their ve 
Lordships will deal with the case on that basis in considering whether the 
plaintiffs have shown that there has been a want of reasonable diligence 
on the part of the defendant.- 

The accounting period, beginning three -years -before the date of the 
suit, was from May 29, 1899 to April 15, 1921, the date of delivery of 
possession under the judgment of the Board of July 2, 1917. The Special 
Commissioner appointed to take the necessary accounts covering a period 
of twenty-two years, after taking evidence, reported on January 9, 1927, 
that the revenue authorities could have realised an additional sum of 
Rs. 25,200 by way of rents and a sum of Rs. 30,300-12-9 by way of 

or premium on the admission of tenants, during the accounting 

period. The Subordinate Judge affirmed the finding of the Commissioner 
as to rents, but disallowed the claim for salami on-the erroneous view that 
it would not come within the definition of mesne profits. 

There were cross-appeals to the High Court, and the two Indian 
Judges who heard the appeal subjected the evidence adduced for the plain- 
tiffs both as to rates of rent and salami to a very careful examination, and 
came to the conclusion that it was most unsatisfactory and wholly unreliable. 
They accordingly reversed the finding of the Subordinate Judge which 
held the defendant liable for want of reasonable diligence in collecting 
rent and from this part of their judgment the plaintiffs have not preferred 
an appeal. 

As regards salami, the learned Judges most carefully examined the 
evidence adduced for the decree-holders as to the rates of salami collected 
by them and other landowners in the neighbourhood, “and commented, 
among other things, on the fact that the nathis, or orders, for the admis- 
sion of tenants on payment of an adequate salami and the sumars, or 
special collection books in respect of salami, were only opened after the 
institution of the suit, and that the entries in these sumars were not corro- 
borated as they should have been by the entries in the ordinary accounts. 
These are matters about which the learned Judges were in a much better 
position to judge than this Board, and their Lordships see no reason to 
differ from their conclusion that the documentary evidence for the decree- 
holders as to salami was extremely unsatisfactory and unconvincing, and 
that in the circumstances it was not possible tc calculate a rate of salami 
with any degree of accuracy. 

In these circumstances, the learned Judges had recourse to the terms 
of the compromise between the defendant and the decree-holders in the 
other three suits, and finding that the defendant had agreed to pay a 
salami of Rs. § per bigha under that compromise, applied’ the same rate 
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Cm not only to cases of admission after the beginning of the accounting 
7o, period in 1899, but to all admissions from the taking of possession, wich 
——— the result that they awarded Rs. 19,710-9-5 under this head as salami, as 
Szcawrasr compared with Rs. 30,300-12-9 awarded by the Commissioner. As to 
oF Svara this award, their Lordships agree with the appellant’s contention that the 
Saroy Komax fact that the defendant had agreed to pay a salami of Rs. 5 per bigha in 
—— a compromise in which both sides agreed to give up a great deal does not 
ee afford a proper basis for settling a rate of salami in this case, and cannot 
- be accepted. They agree, also, with the appellant’s further contention 
that the defendant could not be held liable for not collecting salami during 
the accounting period from tenants who were already in possession at the 
beginning of that period, that is to say, 14-1899, as the respondents have 
failed to show that during the accounting period salami could have been 
collected from tenants in possession before the beginning of that period. 
The plaintiffs’ claim for salami must therefore be limited to salami in 

respect of admissions during the accounting period. 

As regards the claim for failure to collect salami on the admission of 
tenants during the accounting period, as already observed, the profits of 
the land consist of rents and salami, if any; and in considering whether 
the revenue authorities failed to exercise reasonable diligence, it is neces- 
sary to see what was done by them in this matter. As required by the 
section under which possession was taken, they proceeded to assess and 
settle the lands according to the rules in that behalf, that is to say, under 
the provisions of Clause 6 of Sec. 2 and tke following thirty-three sections 
of Regulation VII of 1822 which by Sec. 2 of Regulation IX of 1825 
were made applicable to all lands in Bengal which had not been perma- 
nently settled, and to all lands in the khas possession of Government. 

The Regulation of 1822 imposes upon the settlement officers the 
duty of seeing that the raiyats are not made to pay excessive rates of 
rent to their landlords, and the Bengal Tenancy Act of 1885, which is 
applicable to these lands, contains provisions for securing that raryats 
Rae pay rents at fair and equitable rates. In this case the Revenue 
authorities would appear to have done their best to settle rates of rent 
which would be fair to both parties. The Board of Revenue refused to 
confirm the rates imposed at the first setrlement in 1894, and directed a 
fresh settlement, with the result that the rates were increased to such an 
extent that the settlement officer recommended that the settlement should 
be for fifteen years, instead of five, as otherwise the increase would cause ` 
hardship to the tenants. 

The learned Judges of the High Cour: most carefully considered what 
was done by the revenue authorities in this matter, and arrived at the conclu- 
sion that there was no want on their part of such diligence as a prudent and 
fair-minded proprietor could be expected ta show in dealing with his own 
property in the matter of the realisation of rent. This is in effect a finding 
that the rents realised were fair and equitable, and therefore such as con- 
templated by the Legislature. In those circumstances it would, in their 
Lordships’ opinion, be difficult to hold that the defendant, assumedly a 
person in wrongful possession, had been wanting in reasonable diligence 
in not realising more. Moreover, in the present case, having regard to the 
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very unsatisfactory nature of the decree-holders’ evidence as to what was Crm 
obtainable from the suit lands by way of rent and salami and to the fact ~ 
that the learned Judges refused to act on it, their Lordships are of opinion 
that plaintiffs have failed to show that there was any want of reasonable Sucaxrany 
diligence in realising mesne profits from the suit lands. Consequently, °” ies 
the plaintiffs’ claim for additional profits by way of salami fails and the Sanoy Komar 
decree of the High Court must be varied accordingly. 
The next objection is that both the lower Courts refused to make any Sr Jobs 
allowance for the expenses of collection an the ground that the defendant 
failed to adduce any evidence as to the amount of such expenses. Profit 
always means the difference between the amount realised and the expenses 
incurred in realising it; and this rule has been expressly applied by this Board 
as regards mesne profits in Hurro Doorga Chowdhrani v. Mabarani Surut 
Soonderi Deb#. In India 10 per cent. is the customary allowance for 
mesne profits, and it was therefore unn for the defendant to 
adduce any evidence on this subject. In Girish Chunder Labiri v. v. Shoshi 
Shikbereswar Roy*, 10 per cent. was substituted by this Board under the 
head for $ per cent., although the rate had not been made the subject of 
evidence. The decree must, therefore, be varied by allowing the defendant 
a reduction of 10 per cent. on the collections. 
The third objection is that the rate of interest on mesne profits awarded 
to the plaintiffs as forming part of the mesne profits under the definition 
has been fixed at 12 per cent., whereas the proper rate is 6 per cent. The 
Subordinate Judge diwed interest at 12 per cent. on the ground that 
ja Government were not bona fide trespassers and the High Court, rightly 
this finding, none the less maintained the rate of 12 per cent., 
which hey regarded as a fair compensation for the decree-holders who 
had been kept out of their property. That was also the rate adopted in 
some earlier decisions of that Court. In Girish Chunder Lahiri v. Shoshi 
Shitkhereswar (supra), where the High Court had varied the decree of the 
Subordinate Judge by disallowing interest on mesne profits at 6 per cent., 
this Board, when restoring the decree of the Subordinate Court, awarded 
interest at 6 per cent., and this was apparently done without objection 
being taken. 
Ta Raja Sashikanta Acharyya v. Raja Sarat Chandra Rai Chaudburi', 
the question of the proper rate of interest to ke granted on mesne profits 
was fully naded, and it was decided that under existing conditions 
6 per cent. was the proper rate. Their Lordships are of opinion that, in 
the absence of special circumstances, 6 per cent. is a fair rate of interest, 
a sufficient compensation to the decree-holder for having been deprived: 
of the rents and profits of the suit lands. The rate of interest should be 
reduced to 6 per cent. 
In the result, their Lordships are af opinion that the decree of the 
Higa Court should be varied by disallowing salami, by allowing the 
endant a deduction of 10 per cent. for the expenses of collection, and 
by reducing the rate of interest from 12 to 5 per cent., and they will 
humbly advise His Majesty accordingly. The respondents will pay the 
appellant’s costs. Decree varied 
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Crm | RAM SAKAL MALLAH AND ANOTHER (Plaintiffs) 
Di Versus 


NAGESHAR MULLAH AND ANOTHER (Defendants) * 








Dec. 10. Ferry —Right of—Right to a manopoly—W Len can be claimed. 
SULANMA Per RACHHPAL SINGH, J.—In India a person owning land on one bank 
CJ. ‘of a river can acquire a right by easement which would entitle him to use 
Saas the land belonging to another owner on the other side of the river for the 


purpose of embarking and disembarking passengers. ‘There is, however, 
no law in this country which would entitle him to restrain competition. 
He cannot prevent the owner of the land on the other side of the river 
from starting a rival ferry which is run between lands owned by him on 
both banks of the river. In other wards there is no right to 2 monopoly. 
Such an exclusive mght can be claimed only under a Crown grant, 

Case law reviewed. 


LETTERS PATENT APPEAL against the decision of the HoN’BLE 
Mr. JUSTICE KENDALL. 


A. P. Pandey for the appellants. 
K. Verma for the respondents. 


The following judgments were delivered:— 


Rechbpal RACHHPAL SINGH, J —This is a Letters Patent Appeal by the plaintiffs 
Sigh, J. against the decision of a learned single Judge of this Court dismissing their 
appeal arising out of a suit for an injunction. 

The plaintiffs instituted a suit in the trial court claiming an exclusive 
right of ferry across the river Sarju between two ghats. One of these ghats 
is situate on the land belonging to the zamindars of Bansthana village while 
the other is across the river on the land belonging to the zamindars of 
Mobarakpur. 


The plaintiffs came to court on the allegations that they, and before 
them their ancestors, had been plying a ferry between the aforesaid two 
ghats and had thus acquired an exclusive right to it as against every one, 
that the defendants had started a rival ferry without any right and were 
preventing the plaintiffs from carrying on their trade. It may be stated 
here that the plaintiffs are licensees from the zamindars of Bansthana. 

The defendants denied that they had set-up a new ferry. Their 
case was that their ferry, which had been started with the permission of 
the zamindars of Mobarakpur, had been in existence for a very long time, 
that this ferry was worked between two ghats situate on the lands be- 
longing to the zamindars of Mobarakpur and Taranpur, that some years 
ago, the Taranpur village disappeared through the action of the river 
Ganges when on both sides of the river Sarju the land of the zamindars of 
village Mobarakpur appeared and that tkey have been plying their ferry 
between ghats on the land owned by the zamindars of Mobarakpur which 

© they are entitled to. 

The trial court found that the plaintiffs had been plying a ferry 
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between the ghat on the Bansthana land and the ghat on the land of the 
Mobarakpur for over twenty years and had thus acquired a right in the 
nature of an easement as against the owners of Mobarakpur. It decreed 
the suit. The learned Subordinate Judge who heard the appeal did not 


give any finding on the question as to whether or not the plaintiffs had - 


acquired an-easement to ply their ferry between the two ghats. He, 
however, held that a right by way of monopoly could only be acquired 
by 2 grant from the Crown and therefore the plaintiffs, who had no such 
grant in their favour, could not claim an exclusive right as against the 
whole. world or. against-the zamindars of Mobarakpur. He, therefore, 
dismissed the suit of the plaintiffs. l = 

Against that decree, the plaintifs preferred a second appeal to this, 
Court which was heard by a single Judge. The learned Judge came to the 
conclusion that the plaintiffs had acquired an easement to ply the ferry 
between the two ghats, but as the river had changed its course and there had 
been a permanent alteration of the servient as well as the dominant heritage, 
the easement was extinguished under the provisions of Sec. 44 of the Indian 
Easement Act of 1882. He, therefore, dismissed the appeal and the 
present appeal-has been preferred against his decision. 

Before we proceed further, it is necessary to understand what is the 
nature of a right of ferry. A ferzy is created by royal grant, or in 
modern days, by Act of Parliament, or exists by prescription, which 
implies a royal grant. Halsbury’s Laws of England, Vol. 14, page 557 
(1st edition). A public ferry is a public highway of a special description, 
whose termini must be in places where the ‘public have rights, such as 
towns or vills, or highways leading to towns or vills. Halsbury, Vol. 14, 
pages 555 and 556. The owner of the ferry has the right to levy toll 
from passengers. In England there are no private ferries as we have 
them here in India. ‘That is to say, there can be no private ferry the 
owner of which would be entitled to exact toll from passengers. 

Two cases decided by the House of Lords will be very helpful in 
understanding the nature of the right of ferry and in deciding under what 
circumstances a monopoly can be claimed for the exclusive right of ferry. 
The first case, Hammerton v. Dysart. The plaintiffs in that case owned 
a ferry under a franchise from the Crown. The defendants opened a new 
ferry for a new traffic at a distance cf 600 yards from the old ferry. The 
decision was that the defendants’ fer-y was for ‘new and different traffic’ 
~ and therefore the defendants’ ferry was not a disturbance of the plaintiffs’. 
In this case, some very important observations relating to right of ferry were 
made and they may be quoted here with advantage. At page 68 of the 
Report, Lord Haldane observed:— 

What is the legal character of this right? The question of what prin- 
ciple underlies and defines the right of exclusive ferry is not an easy one. 
The expression monopoly has been used in this connection. Of course, 

~ in one sense the ferryman has a monopoly `. - . The right of the ferry- 
man is to carry and to take a toll for carnage, and his right is coupled 
with an onerous obligation to maintain the ferry. It may well be that 
his exclusive right is given to him as a consideration for his undertaking 
ŽL. R. 1 A. C. 1916 
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this obligation, and that it is thus that he becomes entitled to what has 
been popularly called 2 monopoly. The origin of the right is the prero- , 
` gative of the Crown, which is the guardian of the public interest. ” 
At page 76, the rights of a ferryman holding a Crown grant are 
thus described:— 


He is entitled to 2 monopoly of his line of ferry, and he has a cause of 
action against any one who carries either in that line or in another line of 
ee rar aa a substan- 
tially the same point.. nR 

At page 77, there are obetvaioni 2s regards the limit to be placed 
on the right of the ferryman claiming a monopoly. Lord Haldane 
observes:— 

But every such monopoly ought to be strictly construed. Just as it does 
not preclude the setting up of a bridge to serve new though adjacent traffic, 
because such an interference with what the convenience of the public 
requires under the new conditions is held not to have been within its purview, 
so if there is a sufficiently large and defined class, containing a substantial 
number of people who would naturally cross the river at points and with 
objects different from those which obtained with the class of people who 
frequented the old ferry, the former class would be outside the monopoly. 


At page 104, Lord Sumner quotes with approval the observations 
made by Story, J. in the case Charles River Bridge at Boston, Mass. 
[1837] 11 Peters (36 U.S.) at page 618. They are:— 

How stands the law, in relation to grants by Crown of fairs, market and 
ferries? .. The authorities are abundant to establish, that the King 
cannot make any second grant which shall prejudice the profits of the 
former grant. And why not? Because the grant imposes public burden 
on the grantee, and subjects him to public charges, and the profits consti- 
tute his only means of remunerations; and the Crown should not be at 
liberty directly to impair, much less to destroy the whole object of its 
grant. When the Crown grants a ferry from A to B without using any 
words which import it to be an exclusive ferry, why is it . that by 
the common law the grant is construed to be exclusive of all other ferries 
between the same places, or termini; at least, if such ferries are so near 
that they are injurious to the first ferry, and tend to a direct diminution 
of its receipts. Plainly, it must be because, from the very nature of such 
a -franchise, it can have no permanent value, unless it is exclusive; and 
the circumstances that during the existence of the grant, the grantee has 
public burdens imposed upon him, raises the implication that nothing 
shall be done to the prejudice of it, while it is a subsisting franchise. 

The next case to which I wish to make a reference is The Bourn- 
moxth-Swange Motor Road and Ferry Co. v. Harvey end Sons’. I quote 
the following passages from the judgment of Lord Macmillan at pages 552 
and 553:— 

My Lords, the question of the precise legal character of ferry is discussed 
with much learning in the case of Hemmertom v. Earl of Dysart. Although 
it may be inaccurate to describe the right of the grantee as a monopoly in 
the strict legal sense, it was fully recognized in that case that a franchise 
of ferry entitles the owner to protection from the competition of rivals 
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who sek to disturb him in the enjoyment of his privilege by diverting 
traffic which he would otherwise convey . - The ferryman has under- 
taken a public burden in consideration of the Crown’s grant of the right 
to take tolls, and he would have = legitimate grievance if the public, 
while enjoying the benefit of the obligation, were allowed to destroy the 
consideration for which it was undertaken .- 


Thus it will be seen that the Jaw in England on the point is quite 
clear. According to it, an exclusive right of ferry can only be claimed 
by a person holding a grant from the Crown. The foundation of that 
right, which is in the nature of a monapoly, is the obligation undertaken 
by the ferryman to the public and in consideration of that the Crown grants 
him the exclusive right which cannot be disturbed. 

In India also an exclusive right of Zerry in the nature of a monopoly 
can be claimed if there is a franchise by the Crown. One of the earliest 
cases on the point is Luchmessur Singk v. Leelanund Singh. The next 
case in which such a right was recogrized is Nityabari v. Dunne*. A 
very recent case on the point is Dhanpat Pandey v. Pasput Pratap Singh”. 
All these cases related to rights under Crown grants and it was held that 
where a Crown grant was established, an exclusive right of ferry by way 
of monopoly could be successfully asserted. The right to own private 
ferries has been recognized in India for a very long time. As regards the 
public ferries, the law relating to them is enacted in Bengal Regulation 
VI of 1819 and the Northern India Ferries Act (Act XVI of 1878). 
Sections 19 and 20 of the latter confer certain powers upon the local 
Governments over private ferries in ccnnection with the safety, of pas- 
sengers. 

Private ferries may be of two kinds. One is a ferry plied by an 
owner on his own land on either side of the river. Such a right is a ‘right 
of property’. The land on both sides of river is owned by zamindars and 
they can ply private ferries on their own land and levy tolls. The other 
ferries are those started by a person who is the owner of the land on one 
side of the river. He may run a ferry and use the land on the other side 
of the river belonging to another under a grant by the latter. Or, he may 
acquire that right by easement. In addition to these two kinds of ferries 
there may be a ferry worked by a stranger who owns no land on either 
side of the river but who may have been plying a ferry between two points 
for a very long time without the permission of the zamindars owning 
lands on both the banks of a river acd without any objection on their 
part. 

The principal question which w= have to consider is whether a 
person owning a private ferry in Indà can claim an exclusive right of 
ferry by way of monopoly? After < consideration of the question, I 
have come to the conclusion that the answer to the question must be in the 
negative. I have explained above that in England, a person plying a 
ferry under a royal grant can claim such a right for the reason that when 
the grant is made to him he undertakes certain obligations and the grant is 
made in consideration of the duties which he undertakes to discharge for 
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the convenience of the public. The case of a private ferry in India 
“stands on a different footing altogether. Unlike the owner of a ferry 
under a royal grant, he undertakes no duties towards the public. He 


Ram Saxar may work the ferry for a short time and then stop it or work it whenever 
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he likes, There is, as already mentioned, statute law in India regarding 
public ferries, but there is no law defining rhe mode of acquisition of 
ferry rights relating to private ferries. All that we can say is that in the 
Northern India Ferries Act of 1878, the existence of private ferries is 
recognized. i l 

One of the earliest cases on the point is Rajiblochun Roy v. Kumri 
Bibi. The facts were these:—A zamindar had made a ferry bridge in 
substitution of a private ferry. A theka was given to another person of 
this ferry bridge. ‘The plaintiff sued for the theka money. The defence 
was that no toll could be collected unless sanctioned by law. The majority 
of the learned Judges expressed the following opinion:— 

E. Private ferries are recognized as legal by Section XIII, Regula- 
tion VI of 1819. We, therefore, see no reason why a zamindar 
should not receive the ferry fee which is legally leviable upon transit 
by water 

All that this case decides is that the owner of a private ferry can levy 
toll which is a point now well settled. l 

The next case on the point is Kishori Lal Roy v. Gokul Moonee 
Chowdhbrain". The learned Judges who decided this case held that 

it is, recognized that there are proprietary rights in a private ferry of 
such 2 nature that another party may not so interfere with the profits 
arising therefrom as would be the result by running a boat if not exactly 

“on the same line, at least within such a distance as for all practical pur- 

poses would be the same as it were on-the same line. 

The facts of the case are not stated in the judgment. The learned 
Judges give no reasons for holding that the owner of a private ferry has a 
monopoly. © l 
| After’ this, we come to the case of Narain Singh Roy v. Nurendro 
Nerain Roy? in which it was held that a rival ferry cannot be set up s0 as 
to interfere with the proprietary rights in an existing ferry, that is to say, 
under circumstances involving direct competition with such ferry. ~ 
© -The next case on the point is Permeshri Prashad Narain Singh v. 
Mobsmmad Syud*. In this-case it was held that an exclusive right in the 
nature of a monopoly could be acquired by the owner of a private ferry 
as an easement. I may, however, quote here certain observations made 
by Garth, C. J. which are to be found at page 610 of the Report. He 
observed:— i l l 

I confess, if the question had been res integra, I should have doubted 
whether such an extensive and an exclusive right as the plaintiffs claim 
is not illegal, as being contrary to public policy. But I find that such 
rights have long been recognized as private property, from times anterior 
to the Permanent Settlement, and I therefore forbear to throw any doubt 
upon their legal validity. 

*Sudder Dewanny Adawlat (Cal) 1854, VoL X, 153 T16 W. R. 281 
"22 W. R. 296 °L L R 6 Cal. 608 
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The next important’ case on the point is Nityabsri Roy v. Dunne” 
in which all the rulings referred to above were considered. The question 
as to whether a person Owning a private ferry could claim a monopoly 
was discussed at great length. At pages 661, 662 and 663 the learned 
Judges made the following observations:— 

But whether we search the law as it was before the acquisition by the 
British Government, or the Regulations before or after the year 1793, 
there is no indication that any person was entitled to claim a right of 
ferry, that is to say, to a monopoly, by prescription or by any means other 
than a grant from the Crown. Since then the only law under which a person 


can acquire ownership by prescription is thar in Part IV, Act XV of- 


1877, but that portion of the law we think would hardly apply to a 
right such as is claimed in the present suit, that is to say, not a 
right merely to land, or water, or air, nor a right to ask for payment of 
ferrying a traveller across a river, but an additional ade nance 
a right to a monopoly, a right to prevent other people from exercising 2 a 
right which they would ordinarily possess. .... But in Kishori Lal 
Roy v. Goku] Monee Chowdbrain it was said that the Legislature recognized 
proprietary rights in a private ferry of such a mature that another party 
may not so interfere with the profits arising therefrom as would be the result 
by running a boat, if not exactly on the same line, at least within such a 
distance as, for all practical purposes, would be the same as if it were on 
tHe same line. No doubt that would be so in the case of a Crown grant, 
but no such distinction of the kind has been made in this case, and the decla- 
ration is without any limitation. ‘There is no authority given for the 
general proposition, and we do not know of any . . No doubt that 
the Dewani and the Regulations recognized ferries in the sense that engage- 
ments to pay tolls were not absolutely illegal, and so they did in regard to 
ground rents in the markets; but not in the sense that the owners possessed 
a monopoly 
It appears to me that the view taken by the learned Judges who 
decided the case reported in I. L. R. 18 Cal. 652, as regards the claim of 
a private ferry owner -to a moriopoly is correct and should be followed. 
I wish to respectfully dissent from the contrary view taken in the cases 
reported in 16 W. R. 281, 22 W. R. 296 and I. L. R 6 Cal. 608. In the case 
before us, we are not dealing with the rights of an owner of a private 
ferry who is the owner of lands on both banks of the river. Here, we 
have a case where on one side there are the zamindars of Bansthana who 
owned land on one of the banks of the river. The land on the other side 
of the river is owned by the zamindars of Mobarakpur. The plaintiffs, 
as licensees from the zamindars of Bansthana, claim a right of ferry as an 
easement between the two ghats. The defendants, as licensees from the 
zamindars of Mobarakpur, claim a right to run a rival ferry. For the 
purpose of disposing of this case, we may assume that the zamindars of 
Bansthana, through the plaintiffs, have acquired an easement to run a 
ferry between the two ghats mentioned in the plaint. The question is, 
what is the nature of the right acquired under such an easement. Before 
we proceed further, I wish to state that the franchise of a ferry is not 
indissolubly connected with land, and a franchise can be given to a person 


- independently of it. But when a right to ferry is acquired | as an ease- 
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ment, then it would be a right appurtenant to land. In Haemmerton 
v. Dysart to which a reference has already been made, Lord Haldane 
pointed out the distinction between a rizht to ferry under a franchise and 
a right claimed under an easement at page 68 of the Report thus:— 

The title (under a Crown grant) is not like that to easement, which 
pertains to one tenement and affects another . 

An easement is defined in Sec. 4 af the Indian Easement Act (Act 
V of 1882) as follows:— 

An easement is a right which the owner or occupier of certain land 
possesses, as such, for the beneficial enjoyment of the land, to do and 
continue to do something, or to prevent and continue to prevent something 
being done, in or upon or in respect of, certain other land not his own. 

One of the essential features of a right of easement is that the person 
of inherence must be the owner or occupier of certain land for the beneficial 
enjoyment of which the right is claimed. In the case before us, we assume 
that the zamindars of Bansthana owned land on one side of the river Sarju. 
On the other side there was the land of the zamindars of Mobarakpur. We 
further assume that the zamindars of Bansthana acquired a right by ease- 
ment as against the zamindars of Mobarakpur to embark and disembark 
passengers on their land. We also assume that the effect of this acquisition 
was that they got a right to ply a ferry between the two ghats mentioned 
in the plaint. Did the zamindars of Bancthana acquire a right of monopoly 
as against the zamindars of neighbouring villages or even against the 
zamindars of Mobarakpur entitling them to prevent them from starting rival 
ferries? J am not aware of any rule of law under which such an extensive 
and exclusive right can be claimed against all the neighbouring owners or 
against the whole world. In the case reported in I. L. R. 6 Cal. 608, White, 
J. made the following observations which are to be found at page 613:— 

Now, as any man may set up a ferry over a river which passes between 
his own village and that of another riparian owner, no one who works 
such a ferry can exclude his neighbour from doing the like thing, unless 
the former has acquired the right of property in the working of his own 
ferry. This right may be acquired as against his neighbour by proving a 
grant from him or his predecessor-in-title, granting the right of embarking 
and disembarking passengers on his land, or it may be acquired, as against 
all the world, by proof of long uninterrupted user. 

Now, if these observations mean that the ferry owner obtains an 
exclusive right to run a ferry between his two ghats and to embark and dis- 
embark passengers on the land of another across the river, then, I am in 
agreement with this view. I also agree that this right acquired by an 


„easement can be asserted by him againsz all the world. By this I mean 


that no other person can set up a rival ferry between the two points between 
which the person claiming has been running his ferry. And no one can 
interfere with his right to embark and disembark passengers on the opposite 
side of the river which the owner of ferry has been using as a landing place 
for his boats. On the other hand, if these observations mean that no neigh- 
bouring owner of the land can start a rival ferry, not between. these two 
points, but between different points, then, I regret that I find myself unable 
to agree with them. In other words, I am not prepared to hold that a 
person who has obtained an easemént to ply a ferry between two points can 
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treat the land owned by all the neighbouring owners for miles and miles 
around his ferry as servient tenement. The Indian Easement Act does not 
recognize any easement of such an extensive and exclusive nature under 
which the rights of neighbouring owners may be adversely affected. 

One of the essential conditions af an easement is that there must be 
a dominant and a servient heritage. Na servitude could exist, unless the 
dominant and the servient tenements were sufficiently near to allow the one 
to receive a benefit from the subjection of the other. Gale on Easement, 
10th edition, page 18. 

Now, let us suppose that a man proves that he has been plying a ferry 
between his own land and the land belonging to another across the river 
for over twenty years. What is the nature of the easement which he 
acquires? In my opinion he acquires the following rights:— 

(1) A right to ply his ferry between the two points. 

(2) A right to embark or disembark passengers across the river on the 
land of another. ~ 

(3) An exclusive right to ply kis ferry between the two points. It 
appears to me that these are the only rights which he acquires under his 
easement. It was contended before vs that in addition to the above-men- 
tioned rights, he acquires another which is to prevent all others from 
starting a rival férry near his ferry. I find myself unable to agree with this 
contention. An easement acquired as against the owner of Mobarakpur in 
respect of embarking and disembarking passengers on their land, can never 
adversely affect the rights of another riparian owner owning land on both 
sides of a river at a distance of —say—three miles from the ferry of the per- 
son claiming an easement. The question for consideration in such a casc 
would be this. Has the plaintiff, whc has been plying a ferry between two 
points, acquired an easement entitling him to prevent another man owning 
land on both the banks of a river to sez up a rival ferry at a distance of three 
miles between his own land? I am clearly of opinion that there can be no 
such right. You cannot assert an easement as against a person against whom 
you have never attempted to assert a right. The plaintiffs, when they started 
to run a ferry, began to assert a right against the owners of Mobarakpur to 
embark and disembark passengers on their land an the opposite side. ‘The 
owners of the neighbouring lands were not in any manner affected by this. 
It was a matter of indifference to them. They have every right to start 
ferries of their own. Ne say that they have a right to 
prevent the neighbouring owners of the land to start their own ferries? The 
only ruling which lends support to the contention raised by the appellants is 


the case reported in I. L. R. 6 Cal. 608. The two points decided in that . 


case were:—— 


(1) The right of establishing a private ferry and levying tolls is ` 


recognized in India. (2) Twenty years is the shortest period within which 
such a right of ferry can be established. Now, in the case before us, there 
is no difference between the parties on these two points. - The difficulty 
arises because of certain observations made by Garth, C. J. and White, J. to 
the effect that such an exclusive right can be obtained against the whole 
world. Now, let us examine what the facts were in that case. The 
plaintiffs in that case owned a ghat on one sid2 of the river which was 
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situate on the land of village Buch on the eastern bank. On the western 
bank was the ghat of the defendant in village Kishtwara. The plaintiffs 
claimed that they had been plying a ferry between these two ghats for a 
number of years and had thus acquired an exclusive right of ferry. The 
defendants denied the right of the plaintiffs and set up a case that they were 
entitled to carry passengers between the two ghats. The learned Judges 
who decided the case held that in case it was found that the plaintiffs had 
been plying a ferry between the two ghazs for over twenty years, it was not 
open to the defendants to start a similar ferry. It will be clear from these 
facts that the real question in that case was.as to which of the two parties 
had the right to ply a ferry between the same points. The general question 
‘as to whether the person acquiring a right of ferry between two points 
could prevent other neighbouring owners of land from starting ferries of 
their own at other points was never in issue. It would, therefore, appear 
that the observations made by the learned Judges to the effect that such an 
exclusive right could be claimed against every one were obiter dicta and not 
binding. The learned Judges say that the right acquired becomes a ‘right of 
property.’ This may be. But the question is a. is the extent of that 
‘right of property’? That right is a right to embark and disembark pas- 
sengers on the land belonging to the servent owner on the opposite bank of 
the river. But it will be too much to say that it entitles. the plaintiffs to 
prevent neighbouring owners from exercising their own right to start 
_ferries between the lands owned by them. As pointed out by the learned 
Judges who decided the case reported in L L. R. 18 Cal. 652, it is one thing 
to say that you have acquired a right to ply a ferry between two points and to 
exercise that right against the servient owner. But it is a totally different 
thing to say that you have acquired a monopoly entitling you to prevent 
other neighbouring owners of the land fram their exercising their cakes 
right from starting new ferries. 

It was argued that-if a rival ferry is started near the ferry of the 
plaintiffs, then, their profits would be decreased. This may be. But the 
important question which has to be considered is whether by acquiring 4 
nae of easement to ply a ferry between two points the plaintiffs have got a 
right entitling them to exclude other owners from exercising their own 
right. Before a person can ask that arother person should be prevented 
from exercising his own right he must show that he did something owing 
to which the right of the latter has been lost for ever. 

Right of ferry is a very valuable right to the riparian owners in India 
and it appears to me that there is no warrant for saying that that right is lost 

because some one in the neighbourhood has been plying a ferry between the 
land of others with which they have no concern. = 

f On behalf of the appellants reliance was placed.on a ruling of their 

Lordships of the Privy Council, Lachmeswar Singh v. Manowar Hossein”. 

At page 262 their Lordships made the following observations:— 

It is recognised law in India that 2 man may set up a ferry on his own 
property, and take toll from strangers for canrying tbem across, and may 
acquire such a right by grant or by user over the property of others. 

This is a proposition of law which is beyond dispute. At another place 
ULL R. 19 Cal 253 È i 
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their Lordships on the same page observed. 

. „he can only set up an exclusive right against the plaintiffs by 
showing that either he had dispossesed them for twelve yeais, or that he 
has held adversely to them for mce than twelve years, or that he has 
enjoyed what he claims, for twelve years, as an easement and as of right. 


On the strength of these observaticns it is contended that an exclusive 
right of ferry in the nature of a monopoly can be acquired in India. I do 
not think that these passages lay down that an exclusive right of ferry by 
way of monopoly can be acquired in India. In fact there are observations 
of their Lordships in this case which mke it abundantly clear that in that 
case no right of monopoly, like the rignt claimed before us, was asserted. 
At page 262 their Lordships observed:— 

Whatever the defendant may thin= himself entitled to, he has not in this 
suit claimed to possess in such a sens= as would entitle him to restrain com- 
petition. 

Again, at page 253, their Lordships observed:— 

He has not excluded any co-shar=r. It is not alleged that he has used 
the river for passage in any such way as to intenfere with the passage of 
other people. It is not alleged that, «ven in the time of the bridge, there has 
been any obstruction at the landirg places. It is not alleged that the 


defendants’ proceedings have preven-ed anyone else from setting up a boat 


for himself or his men, or even from carrying strangers for payment. 

These observations of their Lordsh-ps very clearly go to show that no 
right of monopoly, as is claimed befo-e us, was set up by the defendant in 
that case. The facts of that case go tc show that no such question was 
involved. The dispute in that case ws between co-sharers in respect of 
profits which one of them had realised b~ plying a ferry between two points. 
The facts of that case were these. There is a river called Bagmati. This 
river runs through the land of village 3aigra. The plaintiffs owned four- 
teen anna share in the aforesaid village while the defendant owned the 
remaining two anna share. On the western bank of the river, there was a 
factory situate in Komtowl village styEd Kotowl indigo factory. This 
factory had been purchased by the cefendant. The predecessor of the 
defendant, who owned a two anna share in village Baigra had started a 
ferry which had been in existence for along time. The defendant and his 
predecessors had been realising the tolls znd had been appropriating the same 
to the exclusion of the other co-sharers of the villa In reply to the suit 
the defendant asserted that he had acqtired an alae right to the ferry 
by prescription. On the facts found in that case, their Lordships came to 
the conclusion that the defendant had failed to make out a case that he 
had acquired an easement. But nevertheless their Lordships held that the 
claim of the plaintiffs must fail because one co-sharer in an undivided state 
was perfectly entitled to use a portion cf joint property and earn profits on 
the ground that he had incurred expenditure or risk for that purpose. At 
page 262 their Lordships were only considering the question as to whether 
ee es a of ferry against his other 
co-sharer on the ground that he had =cquired that right as an easement. 


It was in connection with this matter shat they used the words “Exclusive - 


right”. ‘These words were not used in the sense that the defendant was 
59 
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Cyu setting up a right.of monopoly, but were used in reference to the plea of 
i934 the defendant that as`he had acquired a right of easement so his co-sharers 
——- could not claim to prevent him from appropriating those profits exclusively 
Rau Saxat or to restrain him from plying the ferry. In my opinion, therefore, this 
ine ruling of their Lordships of the Privy Council does not help the plaintiffs. 
2 The next case on which reliance was placed on behalf of the appellant 
Rechbpel is Jwale Singh v. Abdul Razzaq. In that case it was found that the 
Sugh, J. defendants, thé proprietors of village Bahiama, had been plying a ferry 
between their village and village Rampur for over twenty years. The 
plaintiffs in that case who were the owners of village Rampur started a 
rival ferry. A learned Judge of this Caurt following the case reported in 
I. L. R. 18 Cal. 652, dismissed the suit of the plaintiffs. The following 
observations in that judgment clearly go to show that the case before us is 
distinguishable from it:— 

The case, in my opinion, resolves itself into the question whether the 
plaintiffs have acquired any right to an easement or to a right in the nature 
of an easement on the Bemhiana side of the river, when that right involves 
a right to embark or disembark passengers on another’s land. 


~ The defendants in that case had acquired a right by easement ` to 
embark and disembark passengers on the land of the plaintiffs (the pro- 
prietors of Rampur). ‘The plaintiffs started a rival ferry which was plied 
. between their awn land and the land on the opposite bank of the river 
„ Which belonged to the defendants. They further wanted to use the land 
belonging to the defendants for the purpose of embarking and disembark- 
ing passengers. The Court held that the plaintiffs had not been able to 
prove that they had acquired such a right either under a Crown grant or 
by prescription and so their claim was dismi i 

Another case cited on behalf of the appellants is Perdip Singh v. The 
Secretary of State for India in Council. All that is necessary to say is 
that it in no way helps the appellants. ‘The case lays down that a right of 
ferry can be established by acquisition of an easement and this is a point 
about which there is no controversy between the parties to the suit before 
us, 

For the reasons given above, I hold that in India a person owning land 
on one bank of a river can acquire a right by easement which would entitle 
him to use the land belonging to another owner on the other side of the 
river for the purpose of embarking and disembarking passengers. ‘There 
is, however, no law in this country which would entitle him to restrain 
competition. He cannot prevent the owner of the land on the other side 
of the river from starting a rival ferry which is run between lands owned 
by him on both banks of the river. In other words, there is no right to a 
monopoly, Such an exclusive right can be claimed only under a Crown 
grant. 

= Having considered the legal aspect af the case, it is now necessary to 
determine whether the case before us has been correctly decided. A 
perusal of the plaint shows that the case of the plaintiffs was that the 
defendants were attempting to ply a ferry between the same points, and 

_ „on the same line between which the plaintiffs had been plying a ferry. 
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“For the purpose of deciding this case it may be assumed -that the plaintiffs 
have got a right, by easement, to run ~ ferry between point A (land of 
Bansthana) and Mobarakpur as shown -n the plan attached to the plaint. 
The question for our consideration is wether the defendants have started 
a new ferry between the same points. In my opinion, on this point the 
finding of the learned Judge of the lower appellate court, is against the 
plaintiffs. He has remarked that “The plaintiffs’ case was that they had 
two ferries which they used to ply”. He referred to the evidence of Ram 
Shukal, plaintiff, who deposed that he-plied two ferries, one from ghats 
between Bansthana and Nazirabad and the other between ghats at Bans- 
thana and Sagarpali. He held that the ghat in dispute (between Bansthana 
from point marked A and Mobarakpur™ was other than the ghats that the 
plaintiffs had laid claim to. The learnec Subordinate Judge referred to the 
evidence of one Ram Lakhan Rai, who later on wanted to deny the existence 
of ghats between Bansthana and Sagarpali unsuccessfully. The learned 
Subordinate Judge believed the evidence, which was produced on behalf of 
the defendants to the effect that the defendants had been plying a ferry 
with the permission of the zamindars ot Mobarakpur between the pan in 
suit which are both situate on the lana, belonging to the zamindars af 
Mobarakpur. As according to the fincting of the Judge of the lower 
appellate Court, it is found that the defeadants are working a ferry between 
points different from those between wnrich the plaintiffs claimed to have 
been plying a ferry, the suit must fail. 

For the reasons given above, I wou-d dismiss the appeal with costs. 

SULAIMAN, C. J.—I concur in the conclusion of my learned brother 
and would like to add only a few worcs. | 

The right to ply a boat can be accuired by easement or by ‘custom as 
well as by.grant, express or implied. Bat the exclusive right of ferry over 
a land can be by grant only. ‘The owacr of lands on the one side of the 
river cannot by mere user acquire an 2xclusive right of ferry across the 
river, when the land on the other side belongs to other zamindars. The 
right of ferry is a right to embark and disembark passengers on the two 
sides-of the bank. Such a right obvioudy cannot be restricted to particular 
spots so as to be destroyed if the level cf the water sinks or rises. Poe 
as the parts of the banks of the river Āe on a public way across whi 
passengers are entitled to travel, the excusive right of ferry can be enjoyed 
irrespective of the exact height of the water level. But such a right of 
ferry does not, in my opinion, include a right to land passengers at other 
places on the opposite bank belonging to other people, away from the track 
of the public way. So long as the pers possessing a right of ferry lands 
his passengers on any part of the publi way, he is well within his rights. 
But he cannot claim a right to land -passengers on other people’s lands 
over which a right of way does not exist. 

It follows that if a river changes iss course, the right of ferry may be 
seriously affected. The right to go along a public highway includes the 
right to go across a river or a stream which intercepts it. So long therefore 
as the track of the public way is ident=al, the shifting of the river course 
makes no difference. But if the resul- of a change in the course of the 
- river is to alter the landing places whicli would require the chalking out of 
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a new pathway, the right must be deemed to be non-existent. = 
But a franchise of a ferry is not necessarily connected with the pro- 
prietorship of the land; but where acquired as an easement it must, of 
course, be appurtenant to the land. ‘The exclusive right of ferry would 
ordinarily imply a right to prevent other people from plying boats between 
certain parts of the banks on both sides of the river even though the lands 
belong to them. Without proof of a right acquired by grant, it would be 
not possible for a claimant to prevent others from plying boats between 
their own lands, even if their lands happen to be quite close to the land over 
which the right of ferry’ exists. 
By THE Court—The appeal stands dismissed with costs. 
Appeal dismissed 


RAMSARUP AND ANOTHER (Defendants) 
versus 
PEARE LAL anv orHeErs (Plaintiffs) * 

Civil Procedure Code, Or. 2, R. 2—Scope of—lIustalinent bond—W bole amount 
payable in case of default of two succesive instalments—Suit for recovery of 
instalments dus—Right to recover whole amotnnt abandoned—Snit decreed 
—Subseqnent suit for recovery of further instalments due—Whether barred 
by Or. 2, R. 2. 

An instalment bond provided thar on default of payment of any two 
instalments, the whole amount would become payable and the creditors 
would be at liberty to sue for the entire amount. Defaults were made 
for five instalments and a suit for recovery of these instalments was filed. 
In the plaint the creditors expressly mentioned that they were abandoning 
their right to recover the whole amornt in a lump sum and that in future 
they would sue for the future instalments as they fell due. The suit 
was decreed. Subsequently they brought another suit for recovery of one 
further instalment when it fell due. Held, that the second suit was not 
barred by Or. 2, R. 2, C. P. C. 

Lass Din v. Gulab Kunwar, [1932] A. L. J. 913 reked on. 


CIV Revision from an order of D. N. Roy Esq., Small Cause Court 
Judge of Agra. 

G. S. Pathak for the applicants. 

B. Malik and S. B. L. Gaur for the opposite parties. 

The judgment of the Court was deivered by 

SULAIMAN, C. J.—This is an application in revision by the defendants 
arising out of a suit brought on an instalment bond for Rs. 5,000 payable in 
ten years. The bond contained a provision that half yearly instalments of 
Rs. 250 would be paid and on default of payment of any two instalments, 
the whole amount would become payable, and the creditors would be at 
liberty to sue for the entire amount. Defaults were made for five instal- 
ments, and a suit for recovery of these mstalments was filed in 1933. In 
the plaint the creditors expressly mentioned that they were abandoning their 
right to recover the whole amount in a lump sum, and that in future they 
would sue for the future instalments as they fell due. This suit was decreed. 

*Civ. Rev. 84 pf 1934 
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Later on they brought another suit for recovery of one further instalment 
when it fell due, and it was ultimately withdrawn on condition of the 
plaintiff's paying the costs of the defendants. The plaint was returned to 
the plaintiffs, although they had not deposited the defendants’ costs in the 
court. They then brought the present suit in November, 1933, for the 
recovery of that particular instalment. The defendants resisted the claim 
on two principal grounds. The first was that the present claim was barred 
by Order II, Rule 2, inasmuch as in the first suit the claim for this instal- 


ment had not been included. The second plea was that the condition under ` 


which permission to withdraw the suit was granted had not been fulfilled 
inasmuch as the costs had not been paid to the defendants before the 
institution of the suit. Both these contentions have been repelled by the 
court below and the claim has been decreed. 

So far as the question whether the plaintiffs have or have not failed 
to comply with the condition, under which permission was granted, is con- 
cerned, we are of the opinion that this is a mere matter of interpretation 
of the order passed by the original court, and we should not interfere in 
revision on such a point. ‘The lower court has taken into consideration 
the fact that the learned Munsif, who had passed the conditional order 
allowed the plaint to be withdrawn, and that the order did not clearly and 
expressly mention that the costs must be deposited before the fresh suit 
is filed. In view of these considerations, he has come to the conclusion 
that the payment of the costs was not a condition precedent to the insti- 
tution of the suit. We would not interfere with the decree of the court 
below on the ground of interpretation only. 

The principal point for consideration is whether the present claim is 
barred by Order I, Rule 2, C. P. C. In order to avoid multiplicity of 
suits the Rule quoted above provides that every suit shall include the whole 
of the claim whi 
of action, and that where a plaintiff omits to sue in respect of or intention- 
ally relinquishes any portion of his claim, he shall not afterwards sue in 
respect of the portion so omitted or relinquished. 

The court below has interpreted the instalment bond as giving an 
option to the creditors either to sue for the whole amount in case of two suc- 
cessive defaults or to sue for the instalments only. In the case of Lasa Din 
v. Gulab Kunwar’ a mortgage-deed, which was before their Lordships of 
the Privy Council for consideration, cortained a similar clause under which 
the creditor was given power in case of default to realise the entire mort- 
gage money and interest in a lump sum. Their Lordships interpreted the 

ent as containing a provision exclusively for the benefit of the 
mortgagees and purporting to give them an option either to enforce the 
security at once or if the security was ample to stand by their investment 
for the full term of the mortgage. We think that in the present case also 
the creditors were given an option either to sue for the whole amount at 
once or to sue for successive instalments as they fell due. 

The learned advocate for the applicants strongly contends before us 
that inasmuch as the creditors were entitled to sue for the whole amount, 
the mere fact that they chose not to sue for the whole amount but sued 


11932 A. L. J. 913 ` 


ch the plaintiff is entitled to make in respect of the cause ` 
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for some instalments only, would not take them out of the scope of Order 
U, Rule 2. This argument necessarily implies that there is no real option 
to a creditor at all. He must either sue for the whole amount or at his 
peril sue for instalments only. If he sues for the instalments only, then 
his further claim for the whole amount would be barred by Order II, Rule 
2. This would amount to nullify the option given to him under the deed. 
~ As a matter of fact, Order I, Rule 2, does not deal with cases where there 
is an option to sue for the whole amount and the option is waived before 
` the suit is brought. It seems to us that where a creditor has an option 
either to sue for the whole amount or to sue for the instalments only, and 
he exercises his option of suing for the instalments only and waives the 
right to sue for the whole amount, there is no longer any cause of action 
left to him for suing for the whole amount. It follows that at the time 
when the suit is brought, he disentitles himself from suing for the whole 
amount, and therefore Order I, Rule 2, would not be a bar to a future 
claim brought by him when further instalments fall due. 


Great reliance has been placed by the learned advocate for the appli- 
cants on two cases decided by their Lordships of the Privy Council, which, 
however, are both easily distinguishable. In the case Muhammad Hafiz v. 
Mirza Mubemmad Zakariya? a suit was brofight to realise the amount of 
interest due on a mortgage-deed after the term of the mortgage had actually 
expired. It was accordingly held by their Lordships of the Privy Council 
that a subsequent suit to recover the principal amount of the mortgage 
money was barred by Order H, Rule 2. Under the deed there was a right 
to recover the whole amoun: if interest was not paid for six months, and 
there was also a right to recover the whole amount when the term of three 
years fixed for the mortgage deed expired. After the expiry of three 
, years there was no longer any option left in the mortgagee to sue for one 
part of the amount and wait for the other. The whole cause of action had 
accrued. Their Lordships accordingly held that there was only one cause 
of action, which gave occasion for, and formed the foundation of, the suit 
and which enabled him to ask for the whole relief at once. 


Similarly in the case of Kishan Narsyen v. Pala Ma the mortgage- 
deed had provided that the whole amount would be recoverable if there 
was any default in the payment of interest for six months, as well as when 
the full period of two years expired. A suit was brought for the recovery 
of the interest that had fallen due after the expiry of the terms fixed in 
the mortgage-deed and was decreed. A subsequent suit to recover the 
balance was held to be barred by Order I, Rule 2. Here too, the whole 
cause of action had arisen, and there was no question of any option in 
the mortgagee to sue for part or for whole, and, therefore, no question of 
any waiyer arose. As already pointed out where there is an option, which 
can be exercised one way or the other, and the creditor chooses to exercise 
it in one way, he must be deemed to have waived his right to exercise it in 
the other way, and, therefore, the cause of action that accrues to him is 
only to exercise his remedy in the way that he has chosen. 


As regards the case of Shrinivas Laxman Naik v. Chambaspagowda 
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Basengowda Gowdwr* it is sufficient te point out that in the plint filed 
in the previous suit the creditor had mt expressly mentioned that he was 
waiving his right to sue for the whole amount. The learned Judges 


apparently thought that there has ben no waiver, and that, therefore, - 


ere had been a cause of action to recover the whole amount. Similarly 
in the case of Mukyaprana Bhatta v. T. N. Keln Nansbiyar', there was 
possibly no option under the terms of the deed given to the creditor. In 
any case the same bench differed from their own decision subsequently in 
J. P. Rego v. Phillip Tauro’. 

We are, therefore, of the opinion that the view taken by the court 
below that the present claim is not ba-red by the provisions of Order I, 
Rule 2, C. P. C. is correct. The revision is accordingly dismissed with 
costs. 

Application dismissed 
“72 L G 290 "1928 Mad. 705 
*1929 A. L 3 Mad. 371 


FULL BENCH 
SHIAM LAL (Plaintiff) 


Verses 
ABDUL RAOF (Defendan?)* 
Limitation Act, Art. 2—Scope of—“Alleg-d to be done in pursuance of any 
enactment”—Meaning of —Snit—Whes comes under. 

In order to bring a suit under mrt. 2, Limitation Act, it is necessary 
for the defendant to show efther that he acted in strict accordance with an 
enactment or (where the action wes in excess of the power conferred by 
Statute) that he acted in good faih and honestly believed that he was 
acting in pursuance of an enactment. Accordingly where the defendant 
acted dishonestly and in bad faith, knowing that he had no right to act 
under any enactment, he was not ertitled to take advantage of the shorter 
period of limitation provided by Art 2. 

SECOND APPEAL from the decision of the District Judge of Bareilly. 


B. Malik for the appellant. 

Mubammad Ismail for the responcent. 

The Court delivered the following judgment:— 

This is a plaintiff's appeal arising out of a suit for damages on the 
ground that the defendant, a Police constable, who cherished a grudge 
against the plaintiff, made a false repor- on August 28, 1927 at the Police 
Station stating that the plaintiff was Eading a riotous mob: It was nót 
till March 15, 1928 that this first information report was produced in court 
when the plaintiff became aware of it: existence. The suit was filed on 
August 28, 1928. The defendant in addition to denying the allegation 
that there was any malice or bad faith on the part of the defendant and 
denying that the report was false, =urther pleaded that the claim was 
barred by limitation. Both the courts below have applied Art. 2 of the 
Limitation Act and dismissed the claim, without going into the question 

S. A. 1149 of 1930 
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Crm of whether the defendant had, in fact, acted in good faith or not. The 
1935 Cas Came up in second appeal before a learned Judge of this Court, who 
—— referred it to a Bench of two Judges which then referred this case to a 
Smam Laz Full Bench. ~ 
iaoe Bior In England where the question of interpretation of a similar Statute 
— containing the words “act done in pursuance of an enactment”, has arisen, 
Salatmes, the view has been invariably expressed that the defendant cannot seek the 
BFA z. protection of the enactment unless he skows that he acted in good faith. 

Rechbpel In Selmes v. Judge! Lord Blackburn remarked: 

, Sengh, J. It has long been decided that such a provision as that contained in this 
section is intended to protect persons from consequences of committing 
illegal acts, which are intended to be done under the authority of an Act 
of Parliament, but which by some mistake are not justified by the terms 
and cannot be defended by its provision I agree that if a person 
knows that he has not, under a statute, authority to do a certain thing, 
and yet intentionally does that thing, he cannot shelter himself by pretend-: 
ing that the thing was done with intent to carry out that statute. 

We may also refer to Halsbury’s Laws of England, Vol. 23, p. 344, 
Para. 965, where rulings on the interpretation of the corresponding section 
of the Public Authorities Protection Act (1893) are mentioned. See also 
Smith v. Shaw’. 

In Richard Spooner and Bomanjee Nowrojee v. Juddow® their Lord- 
ships of the Privy Council observed: 

Our books actually swarm with decisions putting a contrary construc- 
tion upon such enactment and there can be no rule more firmly established 
then that if parties bona fide and not absurdly belicve that they are acting 
in pursuance of Statutes, and according to law, they are entitled to the 
special protection which the Legislatare intended for them, although they 
have done an illegal act. 

In the Indian Limitation Act of 1871, Art. 2 ran as follows:— 

For doing, or for omitting to do, sn act in pursuance of any enactment 
in force for the time being in British India. 

Taking the Article in its strict literal sense, it might well have been 
contended that the statute would have no application unless the act was 
done in strict pursuance of the enactment in force, and accordingly where 
the action was in excess of the power conferred by the Statute, the Article 
of the Limitation Act would have no application. But the view expressed 
consistently was that even if the action is in excess of the powers con- 
ferred by the statute, there would be the protection inida tbe action 
was in good faith. 

For the first time in 1877, the language of the Article was slightly 
changed and ran as follows:— 

For compensation for doing, or for omitting to do, an act alleged to 
be in pursuance of any enactment in force for the time being in British 
India. 

The words “alleged to be” were added, which had not appeared in the 
previous enactment, and yet the courts did not consider that the introduc- 
tion of these new words had made any substantial change in the law as it 
had stood before. In the case of Ganesi Das v. C. F. Eliott*, it was laid 


171871] L R. 6 Q. B. 724 at 727 * [1829] 109 E R. 453 (6). 
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down that the words “alleged to be in pursuance of any enactment” must 
be reasonably construed, and that the person who seeks to take advan- 
tage of the shorter period of limitation must show that he had reasonable 
ground for justifying his action under the particular enactment on which 
he then relied and not arbitrarily asserted or thought so, ie., he must in 
short have assumed to act in the honest exercise of a supposed statutory 
power. The same view was re-affirmed in the case of Nerpat Rai v. Sirdar 
Kirpal Singh, and it was laid down that to bring a suit under the above 
article, it is requisite for the defendant to show that he acted with ordinary 
care and intelligence, and honestly beieved his act to be in pursuance of an 
enactment for the time being in force. The same view was also assumed 
in the case of Jai Ram v. Gurmukb Singh. In the Bombay High Court 
also a Division Bench of that Court in the case ot Ranchordas v. Municipal 
Commissioner for the city of Bombey’ relying on the English authorities 
already quoted, held that where the person seeking the protection of the 
Act cannot claim that his conduct has any relation to ae “execution of 
the act” if he knowingly and intertionally acts in contravention of its 
provisions, he would not be entitled to the protection if he did not act 
bona fide. 

In the case of Municipal Board of Mussoorie v. H. B. Goodalf 
Article 2 was not applied by the High Court, but Article 28 was applied, 
because it was considered that there was a special provision applicable to 
illegal issue of warrant of distress whereas Article 2 would be a general 
article only. ‘ 

Our attention has not been drawn to any ruling in India betw 
1877 and 1908 in which it was ever held that the defendant is entitled to 
the protection of Article 2 even if he acted dishonestly and in bad faith, 
knowing that he had no right to act under any enactment. In 1908 the 
new Limitation Act was enacted and Article 2 was reproduced exactly as 
it was in the Act of 1877. ‘There is accordingly a fair presumption that 
the legislature accepted the interpretation put by the courts on the langu- 

age of Article 2, as it had stood in the Act of 1877. 2 
] Even under the new Act there is plenty of authority for the view that 
where a person acts dishonestly, knowing that he has no right to proceed 
under any enactment, he cannot bring himself within the scope of Article 
2. See (1) Wali-Ullab v. Raj Babadur®, (2) Richard Watson v. The Muni- 
cipal Corporation of Simha? and (3) Dhondu Dagdu v. Secretary of 
State for India". 

The learned advocate for the respondent relies on the case of Alnkat 
Lal v. Gopal Sarup. No doubt in that case the Bench expressed the 
opinion that for the purposes of Article 2, it was not absolutely necessary 

t the defendant in doing or omitting to do the act should bona fide 
believe that he was acting correctly and in accordance with law. But the 
actual facts of that case were such that this general observation was not 
actually called for. In that case an Amin, who had been ordered to sell 


* [1886] Punjab Records No. 65 *[1886] Punjab Records No. 105 
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and had also found that the defendant had in fact such legal authority. 
' against the plaintiff, arrested him on a complaint made by a person who’ 
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a certain property at auction, was proceeding to sell it in accordance with 
the provisions of the Code of Civil Procedure. The plaintiff’s case was 
that he tendered the amount of the decree, but the Amin refused to take 


the money and proceeded to sell the preperty. The complaint, therefore, - 


was that the defendant had omitted to perform a duty which had been 
mapa upon him by the Code of Civil Procedure, while he was acting 


in pyrsuance of that Code. It was in these circumstances that the Bench ~ 
_ held that however improperly the defendant might have acted in refus- 


ing to take the money the suit was governed by Article 2 of the Limita». - 


tion Act, and no bee of the good faith of the defendant arose. The ' 


case, therefore, is guishable on the ground that there the plaintiff had 
admitted that the defendant was purporting to proceed under the Code of 
Civil Procedure, though he had ommitted to comply with one of its provi- 
sions making it incumbent upon him to accept the money when tendered. 

The case of Municipal Board of Benares x. Beberi La’? does’not 
directly decide this point. Article 2 of the Limitation Act was actually 
not applied to that suit which was held to be governed by Sec. 326 (3), of. 
the Municipalities Act. 


In the case of Sheriful Hasan v. Lachmi Norain™ Article 2 of dhe’ 


Limitation Act ‘was applied to a case where the District Judge had found 
that the defendant had a'bone fide’ belie= that he had a legal right to act, 


There the Sub-Inspector, who apparentty had cherished some malice 
was present on the spot and was prepared to identify the plaintiff. Hav- 


ing arrested him he also handcuffed him and took him to the Police sta- 
tion. The District Judge had come .tə the conclusion that the Sub- 


Inspector had not exceeded his powers amd had authority both to arrest _ 


aJ, 


the plaintiff and also to handcuff him. Ft was in these circumstances that - 


the Beach held that the mere fact that the Sub-Inspector had a pfevious 


E malice against the plaintiff would not &Œprive him of ‘the protection of 


Article 2 of the Limitation Act, because he obviously acted under Sec; 54 
of the Criminal Procedure, and. was justrfied in acting under that section. 
In the judgment emphasis was laid on the fact there was a finding of the 
District Judge that the defendant had a bona fide belief that he had the 
legal right to act and that he had such legal authority. This case is, there- 

fore, no authority for the proposition that even where. the facts are false 


_ to the knowledge of the defendant, he can seek shelter behind the aaa 
` sions of Article 2. 


' The language of the Article is no date very cahappy, ai the use 
of the ambiguous words “alleged to be” causes considerable difficul 
the one hand, the learned advocate for the plaintiff contends be or bags us 
that these words are a mere superfluity, and have no special significance, 
and accordingly much attention has not been paid to those words in the 


. various judgments delivered by the Indian courts. He urges that these 


words must mean doing or omitting to da an act as alleged by the plaintiff. 
On the other hand, the learned advocate for the respondent contends 
that these words must mean “alleged”. ar the time of the commission or 
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the omission of the act, i.e., alleged ty. the defendant. That the words Cw - 
do not mean alleged by the plaintiff im the plaint or alleged by the defen- 1335 
dant in the written statement is clear rom the decision of their Lordships 
of the Privy Council in the case of. Purjab Cotton Press Co. Ltd. v. Secre- Se LaL 
tary of State. Where the Canal autkorities had cut the bank of a canal Arou Raov 
to avoid accident to an adjoining Railway and not to the canal itself, and 
in consequence thereof the plaintiffs’ adjacent mills had been damaged, it Saleinen, 
was held by their Lordships of the Prvy Council that Article 2 was not Kendell, J. 
-- applicable, as the act alleged was not dane in pursuance of any enactment. Rechbpel 
” Their Lordships pointed out that it was quite clear chat upon the plain- 
tiffs’ showing that was an act which the defendants performed at their 
own hands, and which, so far as the Szatute were concerned, they did not 
seem on the statement. contained in zhe plaint in a position to justify. 
Their Lordships pointed out that Artile 2'should not be applied as if it 
were proved against the averment of -he plaintiffs, and that there should 
be an enquiry as to whether the action was done for any purpose of protect- 
ing the canal or as alleged by the plaintiffs only for the purpose of 
protecting the railway and letting the water away. The case was accord- 
ingly remanded-to the Lahore High Court for a further investigation. 
The question is certainly not free from difficulty, and we are alive to 
the danger of persons who profess to act in the exercise of powers con- 
ferred upon them by enactments bemg harassed by frivolous suits and 
called upon to establish their good <aith in some cases. At the same 
time it would be unfair to concede exemption to, persons who, knowing 
that there is no ground for any such action, invent a false story and 
profess to act under some enactment >y abusing its provisions. It seems 
to us that although the words chosen. by the Legislature are not happy, 
` their introduction was intended ‘to osviate the difficulty of the Article 
being interpreted too strictly. Taking it literally, it was not wide enough 
to cover the case of a person who in gocd faith had acted in pursuance of an 
enactment, when it was found liter-cn that he had exceeded his powers. 
To protect such. person it was necessary to widen the scope of the Article 
and give him protection where, although the power was exceeded, he still 
acted in good faith and honestly believed that he was acting in pursuance 
of the enactment. But the additional words should not be interpreted as 
implying that the Legislature has shcttened the period of limitation in 
favour of persons who, knowing the falsity of the facts, did an act or 
omitted to do an act in order to harm another person. As in England, 
the expression “in pursuance of any enactment” must be interpreted as — 
meaning acting in conformity with en enactment and not merely pretend- 
. ing to act or acting under colour of such an enactment. Where a person 
honestly believes that he is acting. under some enactment he is protected. 
But where a person merely pretends tkat he was so acting and knows that 
he should not act under that enactment, he cannot be said to be acting 
in pursuance of any such enactment. No doubt under Sec. 44 of the 
‘Criminal Procedure Code it is the duty of every person to make a report 
to the Police of the commission of certain specified offences, but there 1s 
no such duty cast upon a*citizen, mch less on a Police officer, to make 
* [1927] A LR. (P. c) 72 i 
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Graz such a report when ‘no facts exist. He would certainly not be acting in 


1935 


pursuance of Sec. 44 of the Criminal Procedure Code, if he concocts a 
purely false story and then makes a report-of such a false story, knowing 


Smas Lar it to be false. It. would, therefore, follow that where a defendant has 
Amput Rao done an act or omitted to do an act, knowing that he had no ground 


Sxlatman, 
C. J. 





whatsoever for so acting or omitting to do an act, he does not come within 
the purview of Article 2. It is Bale defendants who have acted honestly, 
. although they might have exceeded the actual power conferred upon them 
by an enactment who would be protected. Of course, where it is estab- . 
lished that the act done was in strict accordance with an enactment, there 
would be an obvious protection. But even where the power was exceeded, 
there would be protection in cases of good faith and bona fide belief. We 
are, therefore, of opinion that although the language of the section is 
unhappy, there is no good ground for departing from the view which had 
been expressed under the old Act and in support of which there is a prepon- 
derance of authority in India. 
If the defendant were to satisfy the court that at the time when he 
made the report he acted honestly on some information received, he would 


, even though the report might turn to be absolutely false“ but 


not so to the knowledge of the defendant. 

We accordingly allow this appeal and setting aside the decrees of the 
courts below send the case back to the trial court through the lower appel- 
late court for disposal according to law. 


Case remanded 


RAJ SINGH ano otHers (Defendants) 
VeCTSHS 


KISHAN. LAL (Plaintiff) * 


Hindu Lew—Jotst femily—Transaction entered into by menager—When binding . 
on joint family. 


A transaction entered into by the manager of a joint Hindu family to be 
binding on the other members need not be one which the manager is 
compelled to enter into as a defensive measure in order to protect the 


-family property. There may be cases in which a transaction is ‘so 


advantageous that any prudent person would certainly enter into it and 
in these circumstances such a ‘transaction would be binding upon the 
family as a whole. This principle, however, should not be extended too 
far. It must not be supposed that the managing member of a joint 
family is entitled to transfer the family property merely because he thinks 
that the transfer will be for the benefit of the family. Something more - 
than that is required to make the*transaction binding upon the family. 
It must be a transaction of which no prudent person acting as manager 
could fail to take-advantage. The manager is not entitled to speculate 
with the family property even if he does so in good faith believing that 
his conduct of affairs will ultimately be of advantage to the family. 


. First APPEAL from a decree of BABU RATAN Lat, First Subordinate 
Judge of Saharanpur. 


“F, A. 266 of 1931 
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K. C. Mital and Nanak Chand <or the appellants. 
B. Malik, S. K. Mukerji and Bimal Prasad for the respondents. 
The Court delivered the following judgment:— 


This is a first appeal against a decree passed by the learned first Sub- 
ordinate Judge of Saharanpur in favour of the plaintiff in a suit for sale 
upon the basis of a mortgage. It will be convenient to state certain facts 
in chronological order. On August 3, 1923 Kishan Lal, the plaintiff, exe- 
cuted a theka or lease in favour of Ran Singh, one of the original 
defendants, and of Indarjit Singh who is not a party to this suit. The 
property comprised in this lease was an area of about 450 village bighas 
in the village of Landhaura and 85 village bighas in the village of 
Kabirpur Mazra. The lessees were to pay every year a sum of Rs. 310 
to the Government as revenue and a sum’ of Rs. 1,120 to Kishan Lal. 
On December 22, 1924 Kishan Lal sold the land in Kabirpur Mazra 
to a person who is not a party to the suit and on December 23. 1924 
he sold the property in Landhaum for a sum of Rs. 22,000 te 
Indarjit and to the original defendants 1—4, ie, Ran Singh. 
Balwant Singh, Bharat Singh and Durga Singh. Indarjit acquired one- 
third of the property and paid for it in cash. The other four vendees, in 
order to supply consideration on their part, executed a mortgage of the 
property which they had purchased and of certain other property in five 
villages which is admittedly their ancestral property. The amount 
secured by this mortgage was Rs. 15,000. The deed of sale and the deed 
of mortgage were both presented foz registration on December 23, 1926. 
Then on December 22, 1930 Kishan Lal instituted the suit which has 
given rise to this appeal on the basis of the mortgage. He claimed a sum 
of Rs. 15,000 as principal and a sum of Rs. 14,600 as interest. The rate 
of interest to which the parties had agreed in the deed was Re. 1 per cent. 
per mensem compound. ‘The plaintiff impleaded not only the four mort- 
gagors but also their sons and grandsons who were defendants 5—14. As 
we have already said, the plaintiff obtained a decree from the court below. 
This appeal has been instituted by the sons and grandsons of the mort- 
gagors. ‘Their defence to the suit was thar they and the four mortgagors 
were all members of a joint Hindu family and that there was no neces- 
sity for the transfer by way of mortgage. We may mention at this stage 
that Durga Singh is the son of Mohar Singh and that Bharat Singh, Bal- 
want Singh and Ran Singh are the grandsons of Fateh Singh. Mohar 
Singh and Fateh Singh were brothers. Indarjit Singh who was concerned 
in the lease and in the sale is the grandson of Jiwan Singh who was 
another brother of Fateh Singh’s acd. Mohar Smgh’s. 


The first question which has arisen is whether it is true that the four 
mortgagors and their sons were all members of the same joint Hindu family. 
Although the property ‘in the five villages other than the village to which 
the deed of sale referred is admittedly ancestral, this question of jointness 
has acquired some importance because it is pointed out that Durga Singh 
and Balwant Singh had no sons living when the mortgage was executed. 
Durga Singh’s son, Bhopal Singh, was about eight months old and Bal- 
-want Singh’s son, Bijai Pal Singh, was about one year old at the date of the 
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institution of the suit. 
The learned Subordinate Judge in discussing this question, has said:— 


There is no proof. on behalf of the. plaihtiff that the family of the 
- mortgagors was separate, nor is there any_such plea- clearly taken in the 
plaint. There is a presumption of Hindu Law that the Family i is joint 
and more so in the case of own brothers. - 


It has been argued that there was no presumption in favour of jointness 
because Indarjit Singh had admittedly separated from the rest of the family. 
We may concede that where one:member has separated from the others, 
the presumption that the family is joint disappears; but we must empha- 
size the fact that no contrary presumption arises that the other members 
have separated. In these circumstances, the question whether the defen- 
dants were members of the joint Hindu family or not is a question 
dependent on proof. Learned counsel for the plaintiff-respondent 
has placed some reliance upon the recitals in the mortgage deed. 
In describing themselves the mortgagors have said that Bharat Singh was 
acting on his own behalf and as the guardian of his son, Raj Bhagwan 
Singh, and as member and managing head of a joint Hindu family, and 
Ran Singh has also described himself as the managing head of a joint Hindu 
family and the guardian of his minor soas. The conclusion which counsel 


. . for the plaintiff would have us draw is that the four mortgagors 


obviously considered themselves as separate, the two who had 
pons acting as managing members of two separate joint Hindu 
families consisting of themselves and their sons. He places reliance also 
upon the fact that each of the mortgagors held himself liable for a definite 
and separate amount of the mortgage debt. We do not think that any 
importance can be attached to the recitals in the deed which evidenced the 
transaction. A reference has also been made to the sale deed under which 
specific shares in the property are allotted to the four mortgagors. ‘The 
same argument applies to this document as to the deed of mortgage. Apart 
from these documents there is only oral evidence to support the allega- 
tion that the members of the family had separated. The witnesses are 
Munshi Ram, Nihal Singh, Harkesh Singh, Ram Singh and Chater Singh. 


` These witnesses have certainly. said that the members of the family are 


separate but their evidence is vague and unconvincing. It is not quite 
clear whether they mean that the various members of the family are 
separate in the sense that they are no longer members of a joint Hindu 
family or whether they merely mean that for the sake of convenience they 
live in separate houses or separate parts of a house and have their meals 
separately. There is evidence on the other side of a similar kind and all - 
we can say is that none of this evidence is s sufficient to justify a definite 
finding either way. 

In these circumstances it is important to consider on which party the 
burden of proof lies. It has been argued on behalf of the plaintiff that 
the defendants-appellants have asserted their right to the mortgaged pro- 
perty in face of a definite document which has been executed in his favour | 
and that the burden of proof lies upon them: We cannot agree that there 


"is any force in this argument. The plaintiff has chosen to implead the 


defendants-appellants and is seeking to obrain a decree against them which 
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will result in their, being deprived of the property if it is theirs. In these 
circumstances we consider that the burden of proaf is upon him. In order 
to illustrate’ pur point we may suppose~a-somewhat-extreme hypothetical 
case. Say that A,who has no title in certain property mortgages it to B. 
Thereafter B` has some reason to suspect that C may be the real owner. 
B institutes ù šuit against A on the basis of the mortgage and impleads C. 
Can it be said that B will obtain a decree against C unless C can positively 
establish his own title? Manifestly it cannot. It is an elementary princi- 
ple that nobody.‘can-deprive another .of property unless he can establish 
his own absolute title thereto and if he is a transferee he must establish 
not only the validity of his transfer but the title of his transferor. No 
question of title would arise between A and B but such a question would 
certainly arise between C and B and B could not obtain a decree against 
C unless he could establish the -validity of his transfer from A and the 
validity of A’s title to the property which he purported to transfer. The 
position in the case before us is similar. The plaintiff-respondent cannot 
obtain a decree against the defendants-appellants, who were no parties to 
the deed of mortgage, unless he can establish that the mortgagors had a 
right to transfer the whole property to him or at least were entitled to 
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execute a deed which was binding upon their sans the defendants-appel- 


lants. We hold therefore that the burden of proof was upon the plaintiff 
and that, as the plaintiff has failed to establish that the members of the 
family were separate, we must proceed on the finding that all the defendants 
were members of a joint Hindu family and that the mortgagors were not 
the absolute owners of the whole property which they purported to transfer. 


The next question which arises is whether the transfer of the ances- 
‘tral property is binding upon the defendants-appellants. The learned 
Subordinate Judge has found that this was a transaction which, at the 
time when the mortgagors entered upon it, was reasonably profitable and 
advantageous to the family. We do not consider that this finding would 
justify the conclusion that the transaction was binding upon the defendants- 
appellants. It is now settled that a transaction entered into by the manager 
of a joint Hindu family to be binding on the other members need not be 


one which the manager is compelled to enter into as a defensive measure in - 


order to protect the family property. There may be cases in which a 


transaction is so advantageous that any prudent person would certainly . 


enter into it and in these circumstances such a transaction would be bind- 
ing upon the family as a whole. We do not think, however, that this 
principle should be extended too far. It must not be supposed that the 
managing member of a joint Hindu family is entitled to transfer the 
family property merely because he thinks that the transfer will be for the 
benefit of the family. We consider that something more than that is 
required to make the transaction binding upon the family. We think it 
must be a transaction arising out of a situation of which no prudent person 
acting as manager could fail to take advantage. The manager is not entitled 
to speculate with the family property even if he does so in good faith 
believing that his conduct of: affairs will ultimately be of advantage to 
the family. Bee. 

In the present case there has-been some argument about the details of 


CIVIL 


. 1935. 


E RAT Smam 


me a 


l _ Niemal- 
allab, J 


Allo, J 


468. HIGH COURT * [1935] 


the transaction. It has been pointed out that Indarjit, who was acting on 
his own behalf, purchased one-third of the property*at the sale and that 
` -thè property-in-the_other_village-of Kahirpur Mazra was purchased by an 
‘indépendent person, Ram Saran who had nothing to do with the aie. 
‘It is Suggested that there is no reason to suppose that Indarjit and the other 
vendee were not prudent men who would have acquired property for a 
price which was unfair. Eighty-five bighas were sold for Rs. 4,000 to Ram 
Saran. The-price paid would be at the rate of about Rs. 47 a bigha and at 
this rate the 450 bighas in Landhaura if of the same quality would be 
worth very nearly Rs. 22,000. The learned Subordinate Judge has also 
come to the conclusion that the price was reasonable on another basis. The 
revenue payable was Rs, 310 and the amount of rent paid by Indarjit and 
Ran Singh as lessees was Rs. 1,020 a yea He has thought that the lessees 
would not have taken the. ies unless they had hoped to make a reasonable 
profit out of it and he says that even if this profit is considered to be no 
more than Rs. 800 a year, even then the annual profit would be Rs. 1,820 


` and at 25 years’ purchase the capital value would be Rs. 22,000. We very 


‘much doubt whether any person would give a lease of property bringing 
iñ an annual income of Rs. 1,820 for a sum of Rs. 1,020. We realise that 
the mortgagors may have hoped to make a certain income out of the pro- 
- perty but we find it dificult to understand how they could have expected 
to pay off the principal debt of Rs. 15,000. The interest alone would have 
‘amounted to Rs. 1,800 a year. 


It has been argued that the real reawn why the mortgagors purchased 
the property in Landhaura and transferred that in the other five village: was 
that they had hopes of bringing a large part of the Landhaura property 
under their personal cultivation because it was near their homes whereas 
the land in the other villages was largely in the possession of tenants and 
those villages were some distance away from the place where they live. 
Even if this was so, it does: not appear that the transaction was one that 


“was very clearly for the benefit of the family. The most that can be 


said for it is that it was not obviously a foolish transaction and that it 
might in some circumstances have been a success. That, as we have said, 


~ is not a sufficient reason for holding that the transaction. was binding 


upon the defendants-appellants. It was-at best 2 speculation: which might- 
or might not have been successful, The managing members of a. joint 
Hindu family cannot transfer the family property in circumstances such 
as these. We hold, therefore, that the transaction was not binding upon 
the defendants-appellants and that the plaintiff-respondent is not entitled 
to.a decree against them upon the basis of the mortgage. 

As a result of our findings we must set ‘aside the decree ae 
the court below; but we feel that we cannot dismiss the suit entirely 
because if we did so; the result would be that the defendants would retain 
the property which they had purchased under the deed of sale and would 
not, supply any consideration whatsoever to the plaintiff. This aspect of 
the affair was present to our minds during the course of the arguments 
and we suggested to learned counsel for the plaintiff-respondent that 
there might be certain courses open to us, which would protect him as far 
as was legally possible. These courses were ‘(1)° to aoe the eee 
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respondent a personal decree against the four defendants who executed the Crm 
deed of mortgage, (2) to return the property in Landhaura to the plain- Gane 
tiff and (3) to give the plaintiff -a on the basis of his mortgage — 
against the Landhaura property alone.and to leave it to him later-to obtain Ray, Smon 
a nal decree against the mortgagors under Order 34, R. 6-of the First yous) ta | 
Schedule to the Code of Civil Bea dare l Sa - 

We suggested that he. might consult his client and inform us which Hr 
course he would prefer that we should take. He now tells us that his client Allsop, A 
would prefer to get a personal decree against the four mortgagors. y 

We consider that we can legally pass the decree which the plaintiff- 

ndent desires us to pass. It may be that Durga Singh, Ran Singh, 

want Singh and Bharat Singh purported to acquire the property by 

means of the deed of sale not only for themselves but on behalf of the 
family as a whole and that when -they executed the deed of mortgage they 
purported to execute it on behalf-of the whole family. We have found, 
however, that they were not entitled to execute the mortgage on -behalf 
of the whole family or to bind the family to supply consideration-fcr the 
sale and we are prepared, therefore, to find—and we do find—that ths sale 
and the mortgage were together a transaction into which they entered 
personally on their own behalf in-so far as it affected the property in Lan- 
dhaura. That being so, they were under a personal liability to pay the 
Rs. 15,000 which was the price of the property which they purchased; and 
there is no cept that two of them are dead—why a pe:sonat 
decree should not be passed against them in accordance with the separate 
liabilities which they, undertook to meet. The two who are.dead are 
Balwant Singh and Ran Singh. We cannot pass a personal decree 
against them but we can pass a decree against their assets in the hands of 
the defendants-appellants and we would make it clear, if it is not clear `^, `- 
already, that those assets include their shares in the property in Landhauca’ 
which was sold to them by the plaintiff-respondent. ` a 7 

We allow the appeal and ‘set aside the decree of the court below, but’ 
we substitute for that decree a personal decree for Rs. 2,500 against’ 
Bharat Singh, for Rs. 2,500 against the assets of Balwant Singh in the hands 
of the defendants-appellants, for Rs. 5,000 against the assets of Ran Singh’ 
in the hands of the defendants-appellants and for Rs. 5,000 against Durga’ 
Singh with interest at the contractual rate in each case up to the date of 
the institution of the suit and pendente lite and future interest at the rate 
of 6 per cent. per annum. The defendants-appellants will get costs. 
throughout from the plaintiff-respondent and the plaintiff-respondent. 
will get his costs from the deféndants-respondents who still survive and’ 
from the assets in the hands of the defendants-appellants Balwant Singh 


and Ran Singh. 
_ Appeal allowed 
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RAM DIHAL DUBEY (Plaintiff) 
versus 
GAJRAJ UPADHYA and oTHERs (Defendants)* 


Tenancy Act (II of 1926), Sers. 99, 81 and 230—Ex parte order of ejectment 


under Sec. 81—Civil suit for a declaration that order was invalid by reason 
of fraud—tlTenant bad a remedy vy tay of swt under Sec. Y9— mwil sust 
barred by Sec. 230. 

Where a tenant of an agricultural holding sued the landholder in the 
civil court for g declaration that an ex parte order of ejectment passed 
against him by the revenue court under Sec. 81, Tenancy Act IN of 1926, 
was ineffectual and invalid by reason of a fraud committed on him inasmuch 
as notice of the proceeding was not served on him at all; beld, that on the 
allegations in the plaint the ejectment of the plaintiff cannot be said to be 
in accordance with the provisions of the Tenancy Act and he had a remedy 
by way of a regular suit for recovery of possession under Sec. 99, Tenancy 
Act, and in such a suit the revenue court would be competent to go into 
the question of the alleged fraud and ignore the previous ejectment order 
if fraud were established. Accordingly the jurisdiction of the civil court 
to entertain the present suit was barred by Sec. 230, Tenancy Act. 

APPEAL under Sec. 10 of the Letters Patent from a judgment of the 
HOon’BLE Mr. Justice KENDALL. 


Harnandan Prasad for the appellant: 

M. L. Agarwala for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiffs appeal arising out of a suit for 
a declaration that an order of ejectment against him in favour of the 
defendants passed by the revenue court was ineffectual and invalid inas- 
much as it had been obtained by fraud. .No consequential relief could 
be asked for, as the holding, from which the plaintiff had been ejected, 
was an agricultural holding. The court of first instance dismissed the 
suit on the ground that the claim was barred on account of the revenue 
court’s decision. On appeal the lower appellate court allowed the appeal’ 
and remandéd the case for disposal on the merits. Among other things, 
the plaintiff had alleged that in the service of the notice issued under 
Sec. 81 by the revenue court, fraud ‘had been committed, and the process- 
server was in collusion with the opposite party, and misrepresented to the 
plaintiff the nature of the proceeding. There were also other allegations 
that the plaintiff had sent rents by money orders, which had been returned 
and that this fact was suppressed by the defendants in the revenue court. 
The lower appellate court came to the conclusion that the allegations that 
the process-server was in collusion with the defendants and that he had 
committed fraud on the plaintiff by misrepresenting that the notice was 
in connection with a redemption proceeding were matters relating to the 
service of notice and were exclusively cognizable by the revenue court, 


but that the allegation that the plaintiff had sent rents to the defendants 
*L. P. A. 37 of 1933 
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twice by money orders, and that théy did not accept them, did not in any 
way refer to the service or the non-service of the notice and was a matter 
which could constitute fraud. On appeal to this Court, a learned use 
who disposed of the appeal, rightly pointed out that the question whether 
the amount of arrears of rent was due and whether the defendants had 
refused to accept the rent sent to them were questions to be decided by the 
revenue court, and if they were not cecided in that court, they cannot 
be reagitated in the civil court. But the learned Judge came to the con- 
clusion that the question whether a notice had been properly served on 
the respondent under Sec. 81 of the Tenancy Act or whether a fraud had 
been practised on him by the serving officer was also one for the decision 
of the revenue court. Inasmuch as the plaintiff’s application for review 
in the revenue court has failed, the learned Judge held that the finding 
of the revenue court that there had been no fraud committéd was bind- 
ing on the civil court, and it could not aow be questioned by the plaintiff. 

It is quite obvious that the question whether the defendants had 
falsely claimed certain arrears of rent, which were not due and whether 
they had suppressed the fact that rents had been tendered to thern would 
be matters which could not constitu<e < basis far re-opening the order on 
the ground of fraud. ‘These are matters which were not-extraneous to the 
proceeding and should have been -aised before the ‘revenue court and 
decided by it. But where a fraud is committed on a defendant in that 
notice of the proceeding is not served cn him at all, or there is some mis- 
representation which makes him belizve that the nature of the proceeding 
is different from what it really is, the defendant has really had no opportunity 
to appear before the court and put his case before it. A fraud of this 
kind has always been held to vitiate tke entire proceeding and invalidate 
the ex parte order, which might have been passed against the absent 
defendant. 

It is highly doubtful whether ques-ions of fraud which can avoid the 
entire proceeding could be gone into cather under Sec. 151, C. P. C. or 
under Order 47, Rule 1, for an ex parte d=cree obtained fraudulently becomes 
voidable subsequently when the fraud comes to the knowledge of the 
defendant. But in any case it is clear that .the orders passed by the 
revenue courts in the revenue proceeding could not operate as res judicata 
in civil suit, if the suit were really cognizable by the civil court. Proceed- 
ings under Sec. 81 of the Tenancy Act do not really result in a decree, 
and that is another reason why the crder could not operate as res judicata. 

But the real difficulty in the way of the plaintiff is that the suit it- 
self is not cognizable by the civil court at all. Under Sec. 4, C. P. C, 
the Code is not to limit or otherwise affect any special or local law that 
is in force. Sec. 230 of the Agra Terancy Act ousts the jurisdiction of 
the Civil Court and confers exclusive jurisdiction on revenue courts for 
suits and applications of the nature specified in the Fourth Schedule. It fol- 
lows that if the plaintiff could have brought a suit in the revenue court claim- 
ing substantially the relief that is now claimed, then the jurisdiction of 
the Civil Court is completely barred under this section. 

Assuming that the ejectment proceedings were fraudulent and are 
void and ineffectual as against the plaintiff, the effect is that the plaintiff 
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-would still continue to be a tenant of his holding and would be a tenant, 


who has been wrongfully dispossessed by the landholder. When the pro- 
ceedings were fraudulent, it cannot be said that the ejectment of the 
defendants was in accordance with the provisions of the Tenancy Act. 
It must be held that the illegal ejectment brought about by fraud was 
otherwise than in accordance with the provisions of the Act. Under Sec. 
121° of the Tenancy Act, a tenant during the continuance of a tenancy 
can sue for a declaration as to his right as a tenant, and under Sec. 99 of 
the Tenancy Act where a tenant has been ejected from his holding other- 


“wise than in accordance with the provisions of the Act by bis landholder 


or any person claiming through him, h2 may sue the persons so ejecting 
him for possession of the holding. It, therefore, seems to us that the 
plaintiff had a remedy by way of a regular suit for recovery of possession 
under Sec. 99 of the Tenancy Act, and in such a suit the revenue court 
would have been competent to go into the question of the alleged fraud 
and ignore the previous ejectment orde- if fraud were established. The 
revenue court would, further, be in a position to give effect to its own 


decree by putting the plaintiff into possession as against the landholder. 


The learned advocate for the plantiff-appellant relies strongly on 


-the decision of a single Judge of this Court in Mst. Jabander Begam v. 


Chinta! in which it was held that the zivil court is the proper court to 
determine the question of fraud by which a decree is obtained in the 
revenue court and the finding of the revenue court in a review proceed- 
ing that no fraud had been committed would not be binding on the civil 


‘court at all. But in that case, the revenue court had decided that the 


plaintiff was a tenant of certain lands. The plaintiff then brought a suit 


‘in the civil court for a declaration that ke was really a grove-holder of the 


land and the revenue court decree had been obtained by fraud and he 
should be given possession. Under th2 old Tenancy Act the disputes 
between a grove-holder and a proprieto- of the land could be settled by 


„the: civil court. Accordingly the suit:for a declaration that the plaintiff 


was a grove-holder and he had been wrongfully dispossessed and should 
be put in possession was cognizable by zhe Civil Court. It was in these 
circumstances that the previous order >f the revenue court which had 
been obtained by fraud was held not to >e binding on the plaintiff. That 
case is clearly distinguishable from the case before us. Here under the 
Tenancy Act we have no jurisdiction to grant possession to the plaintiff 
of an agricultural holding. Our mere declaration would be ineffective. 
There is ample provision in the Act itself which entitles a revenue court 
to go into this question. We are, therefore, of opinion that the present 

suit is not cognizable by the civil court at all. 

We accordingly dismiss the appeal -with costs. 

Appeal dismissed 

“A, L R. 1929 All. 232 
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MANPHOOL (Plaintiff) 
Versus 
BUDHU (Defendant) * 

Criminal Procedure Code, Sec. 476B and Civil Procedure Code, Sec. 24—Ap peal 
under Sec. 476B—Pending in Court of District Judge—Whether District 
Judge con transfer appeal to Subordinate Judge. 

It is not open to a District Judes in whose court an appeal under Sec. 
476B, Criminal Procedure Code, is pending to transfer that appeal to the 
Court of a Subordinate Judge as the Subordinate Judge has not got juris- 
diction to hear such an appeal. 
Civ REVISION from an order of BABU Maxsar Lat, Second Sub- 
ordinate Judge of Saharanpur. 


S. K. Mukerji for the applicant. 

Nanak Chand for the opposite party. 

The following judgment was delivered by 

BENNET, J.—This is an application in civil revision by the plaintiff 
Manphool against an order in appeal under Sec. 476-B, Cr. P. C. passed by 
the eee Subordinate Judge. There was an order passed by the Munsif 


under Sec. 476, Cr. P. C. refusing to take proceedings under Secs. 209, 471, 


463, 191 and 193, I. P. C. against Manphool on the complaint of Budhu 
defendant. This application was made by Budhu in connection with the 
civil suit kefore the Munsif. Under Sec. 476-B, Cr. P. C. an appeal lay 
and Budhu brought an appeal in the court of the District Judge. This 
was the correct court in which such an appeal should be brought. The 
District Judge, however, purported to transfer this appeal under Sec. 24 
(1) (a), C. P. C. to the Subordinate Judge who has purported to dispose 
of this appeal. The question raised in revision is whether the Subordinate 
Judge had any jurisdiction to hear an appeal of this nature and whether 
the District.Judge had any jurisdiction to order the transfer of this appeal 
instead of hearing it himself. It is laid down in Sec. 476-B that an 
appeal may Le made 

to the court to which such former court is sabordinate within the mean- 

ing of Sec. 195 (3). 

Sec. 195.(3) provides: 

For the purposes of this section a court shall be deemed to be subordi- 
nate to the court to which appeals ordinarily lm from the appealable decrees 
or sentences of such former court. 

This is the portion of the section which applies in the present case. 
It is clear therefore that the section contemplates that the appeal should be 


to the court of the District Judge from the order of the Munsif under Sec. -- 


476, Cr. P. C. The further question arises as to whether the power of 
transfer under Sec. 24, Civil Procedure Code exists. That section provides 
in Sub-sec. 1(6) that the district court may transfer 
any suit, appeal or other proceeding pending before it for trial or disposal 
to any court subordinate to it and competent to try or dispose of the same. 


*Ciy. Rev. 376 of 1934 
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. This Sub-section involves the point that the matter transferred should 
be a suit, appeal or other proceeding. Learned counsel argues that appeal 
means only a civil appeal. It may be further observed that the transfer 
must be to a court which is competent to try and dispose of the same, It 
is not shown’ that the court of the Subordinate Judge has any jurisdiction 
to try and dispose of the appeal in question. No such jurisdiction is 
given by the Criminal Procedure Code to the Subordinate Judge and the 
Civil Courts Act does not give the Subordinate Judge any such jurisdic- 
tion. The case is very similar to that of a revenue appeal. As a Sub- 
ordinate Judge has no jurisdiction to try a revenue appeal therefore it is 
not open to the District Judge to transfer a revenue appeal to a Subordi- 
nate Judge under Sec. 24, C. P. C. There is authority for the applicant 
in revision. This authority is shown in Ram Charan Chanda Talukdar 
v. Taripulla’, a bench ruling where it was held that appeals under Sec. 
195(6) of the former Cr. P. C. could not be transferred to a Subordi- 
nate Judge by the District Judge. This ruling was followed by a learned 
single judge in Dilari Koeri v. Fauzdar Kben*. A similar ruling has 
been laid down in Bismillah Khan vw. Shakir AIP. For the opposite party 
reference was made to Narain Das v. Emperor‘ but in that ruling the 
court to which the transfer was made was the court of an Additional 


_ Judge and not- the court of a Subordinate Judge and it was held that 


under Sec. 8 of the Civil Courts Act the transfer could be made. I hold 
therefore that it is not open to a District Judge in whose court an appeal 
under Sec. 476 (B), Cr. P. C. is pending, to transfer that appeal to the 
court of a Subordinate Judge as the Subordinate Judge has not got jurisdic- 
tion to hear such an appeal. Accordingly I allow this application in revision 
with costs and I set aside the order of the Subordinate Judge and direct that 
the appeal should be taken again on the file of the District Judge and should 
be disposed of by him according to law. - The costs in the court of the 
Subordinate Judge between Manphool and Budhu will abide the event. 
The court-fee will be returned to the applicant in revision. 


Application allowed 


1L LR. 39 Cal. 774 "A. L R 1933 Pat. 179 (2) 
1A. L R. 1928 Ondh 494 tI L R. 49 AIL 792 


RAM GOPAL AND ANOTHER (Decree-holders) 
Versus 
RAM KUNWAR ann orrs (Judgment-debtors)* 


Civil Procedure Code, Or. 21, Rutes 92 and 93 and Sec. 47—]Judgment-debtor 
found to bave no saleable interest—Remedy of auction-purchaser. 

An application under Sec. 47, C. P. C. by the decree-holder-auction- 
‘purchaser desiring that the certificare of satisfaction which he granted 
for the amount which he paid at auctidn sale should be set aside on the 
ground that the judgment-debtor Ind no saleable interest is not main- 
tainable, and the only remedy open to the auction-purchaser is to apply 
as provided in Or. 21, C. P. C. Mengal Sen v. Mathura Prasad, [1935] 
A. L J. 261 relied on. 


*E. S. A. 626 of 1933 
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EXECUTION SECOND APPEAL from a decree of BABU ZORAWAR SINGH, Crm 
Subordinate Judge of Barcilly, confirming a decree of MauLvI MuHAM- Tsss 
MAD -ABDUL Hamip KHAN, Additional Munsif. a ; en 

M. L. Agarwala for the appellants, ~ i TAM E 

G. S. Pathak for the respondents: Raw Kunwan 

The judgment of the Court was delivered by 

BENNET, J.—Thigs is a second appeal by decree-holders whose applica- Besset, J. 
tion in execution under Section 47 against, the judgment-debtors has been 
dismissed by the two lower courts, The application sets out the following 
facts:— 

The decree-holders had: a small cause court decree against the judg- 
ment-debtors and in execution the decree-holders purchased a certain house 
for Rs. 350 and that amount was set off from the decretal amount. The 
sale certificate was obtained and proceedings for possession were taken and 
a person called Mohan resisted the decree-holders when they attempted to 
obtain possession. The date of this resistance is not stated. Subsequently 
the decree-holders filed 2 suit No. 677 of 1929 against Mohan for possession, 
but the decree-holders did not make the judgment-debtors parties to that 
suit. The decree-holders lost their suit against Mohan and it was held 
that Mohan was the owner of the house and that the judgment-debtors 
were not the owners of the house. The present application asks that the 
auction-purchase money, Rs. 350, and interest on it and costs of the suit 
against Mohan and other costs should be entered in the application for 
execution of the original small -cause court decree against the judgment- 
debtors and that the decree-holders may realise this amount by other 
means; in other words, the applicants desire that the certificate of satis- 
faction which they granted fer the amount which they had paid at auction 
sale should be set aside. 


There is provision in Order 21, Rule 91 for such an application, but 
the application must be made before the sale is confirmed and the applica- 
tion must be made within thirty days from the auction sale as laid down 
by Article 166 of the Schedule of the Limitation Act. The present appli- 
cation does not purport to be one under Order 21, Rule 91 because such 
an application would long be barred by time. ‘The auction sale took place 
on April 28, 1923 and was confirmed an May 26, 1927, and the present 
application was brought on December 8, 1930. The application is headed 
“Under Section 47 C. P. C.” and learned counsel argues that this section is 
authority for the present application. He is not able to quote any ruling 
as a precedent, but he refers to Dubey Amba Lal v. Ram Gopal Madbo 
Prasad* and the observations at p. 66. Tt is true that on that page certain 
remarks are made and that the principle of equity was applied in regard 
to a case where it was found, as in the present case, that certain property | 
which had been the subject of an auction sale and purchase. by a decree- 
holder did not belong to the judgment-debtor, but the parties to that 
ruling were two rival decree-holders and the question between them was 
a rateable distribution of assets. Such a rateable distribution is made under 

71933 A. L. J. 60 
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Sec. 73, C. P. C. and the Court held that it should in the interests of ' 
equity apply its inherent powers under Sec. 151, C. P. C. as between two 
rival decree-holders. That was a differént question from the present, case 
where we have on the one side a decree-holder and on the other side a 
sudgment-debtor, and we do not consider that the principle of that ruling 
can be applied to the present case. We consider that a decree-holder who 
purchases at an auction sale ought not to be placed in a better position as 
regards a judgment-debtor than a stranger who makes a purchase, and no 
principle of equity has been shown to us under which we could hold a 
different view. This point has been already laid down in Mangal Sen ¥. 
Mathura Prasad? in’ which the ruling of 1933 A. L. J. 60 was considered. 
There are a number of rulings of this Court for the proposition that there 
is nO guarantee at an auction sale that the judgment-debtor has no saleable 
interest in the property. This is laid down in Ram Saroop v. Dal pat RaP, 
Anand Krishna v. Kishan Devi' and Sabu Deputy Shankar v. Mangal Sen’. 
It is well established therefore that there is no warranty of title at an auction 
sale and that what is sold is merely the right and interest of the judgment- 
debtor and it is for the purchaser, whether he is a decree-holder or a 
stranger, to ascertain the title for himself. If there is any disadvantage in 
the matter it ought to be the disadvantage of the decree-holder because it 
is his business to ascertain previously whether the judgment-debtor has any 
title or not in the property which is put up to sale. We do not think that 
in the present case we can hold that Sec. 47 can be invoked to provide a rule 
where the decree-holder has failed to apply within the period of limitation 
allowed by a rule of Order 21. Order 21 does supply a remedy for a 
decree-holder who finds that the property which he has puchased at auction 
sale is not property in which the judgment-debtor has a saleable interest. 
It is for the decree-holder to bring his application in proper time under 
that rule. In other words, a decrce-holder ought to ascertain immediately 
after the auction sale whether there is any one in hostile possession of the 
property, and if he neglects to do so he has only himself to blame. We 
do not see any principle of law under which the present application can 
lie. 

Accordingly we agree with the courts below and we dismiss this second 


appeal with costs. Appeal dismissed 
*(1935] A L J. 261 *18 A. L. J. 905 
£19331 A L. J. 288 *1932 A L. J. 1007 


RAM SARUP (Applicant) 
VETSHS 


KING-EMPEROR tHRoucH BUDH SEN (Opposite party) * 


Criminal Procedure Code, Secs. 476B end 195 (3)—Complaint under Sec. 476— 
By Small Cause Couri—Appeal under Sec. 476B—Lies to District Judge—He 
must dispose of it himself and not transfer it. 

A munsif invested with special powers as a judge of the Small Cause 
Court made a complaint against the applicant under Sec. 476, Cr. P. C. 
The applicant appealed to the District Judge, who transferred the case to 
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the Subordinate Judge for disposal The Subordinate’ Judge dismissed the 
. appeal. On revision from this order, beld, that a Small Cause Court being 
2 court from whose orders no appeal ordinarily lies, the order making the 
7°>+"" complaint was appealable to the District Judge under Sec. 476B read with 
“2, Sec. 195 (3), Cr. P. C. and should be disposed of by him and the order of 
:- the Subordinate Judge must be set aside as being without jurisdiction. 
: -CIVIL REVISION from an order of BABU CHATUR BEHARI LaL, Sub- 
ordinate’ Judge of Etah. 

G. Agarwala and K. N. Agerwala for the-applicant. 

Shiva Prasad Sinha for the opposite party. 

The judgment of the Court was delivered by 

KENDALL, A. C. J.—This is an application for the revision of an appel- 
late order passed by the Subordinate Judge of Etah in the following cir- 
cumstances. Ram Sarup, the applicant, had made a statement in the course of 
a suit which was being tried on the small cause court side by the Munsif 
of Kasganj, in consequence of which th2 Presiding Officer decided to make 
2 complaint against him under Sec. 193, I. P. C. The order embodying 
this complaint was dated March 18, 1932, and it was signed by the 
Presiding Officer as Munsif of Kasgarj and not as Judge of the Small 
Cause Court. The applicant made an appeal to the District Judge, who 
transferred this case, among others, to the Subordinate Judge for disposal, 
and the Subordinate Judge disposed of it in the order which is now the 
subject of the present application, dismissing the appeal. 

It is urged in support of the application that the original complaint 
should have been made not by the Munsif, but by the Judge of the Small 
Cause Court because the matter was bemg tried by the Judge of the Small 
Cause Court and not by the Munsif, and as a consequence of this the 
appeal, which should have been disposed of by the District Judge, and not 
transferred by him to the Subordinate Judge, has been disposed of by a 
court which has no jurisdiction. The fact that the complaint of 18-3-32 
was made by the Munsif as such and not as Judge of the Small Cause 
Court might not on the face of it have bad any effect, and the irregularity, 
if there was one, might not have vitiated the order. It does appear to us, 
however, that the result of the Munsif’s signing the order as Munsif and 
not as Judge of the Small Cause Court has had the effect of misdirecting 
the appeal to the Subordinate Judge instead of to the District Judge. The 
right of appeal in the circumstances is one that accrues to the applicant 
under Sec. 476B of the Criminal Procedure Code, that is to say, “He may 
appeal to the court to which such former court is subordinate within the 
meaning of Sec. 195 (3)”, and Sec. 193 (3) shows that for purposes of 
this particular section “a court, in the case of a civil court from whose 
decrees no appeal ordinarily lies, shall be deemed to be subordinate to the 
principal court having ordinary civil jurisdiction within the local limits of 


whose jurisdiction such civil court is situated.” Now a small cause court ` 


is 2 court from the orders and decrees of which no appeal ordinarily lies, and 

this applies whether the court is a regular small cause court appointed 

under the Small Cause Courts Act or is merely the court of a Munsif invested 

with special powers as a Judge of the Small Cause Court under the Bengal, 
62 f 
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Agra and Assam Civil Courts Act. The appeal from that order therefore 
lay to the principal court having ordinary original civil jurisdiction as 
provided in Clause (3) of Sc. 195 of the Criminal Procedure Code, that 
is to say, to. the District Judge. No doubt the appeal was ri htly made to 
the court of the District Judge, but the court i had to of that 
appeal was one having jurisdiction to do so, and the Judge had no jurisdic- 
tion to transfer the appeal to the Subordinate Judge as he would have had 
under Sec. 22 of the Bengal, Agra and Assam Civil Courts Act, if the 
appeal had been one against the order of a Munsif. 

It appears then that the applicant has been deprived of the right of 
appeal to the District Judge which the law allows to him, and we are unable 
to hold that there has been no substantial injustice in the case, because of 
course we are unable to say that the decision of the District Judge would 
necessarily have been the same as the decision of the Subordinate Judge. We 
are clearly of the opinion that it is necessary to set aside the order ox the 
Subordinate Judge as being without jurisdiction; and we therefore allow ‘this 
application and direct that the appeal be re-admitted by the learned D.s- 
trict Judge under its original number and disposed of by him according to 
law. In the circumstances of the case, as this question of jurisdiction was 
not raised in the lower appellate court and the applicant was himsclf to 
blame for the waste of time involved in making the present application, we 
make no order as to costs, 


RAM CHARAN AND OTHERS 
VETSYS 
EMPEROR* 
Evidence Act, Sec. 25—Mukbhis—Not a police officer within the meaning of 
Sec 25. 
A mukhia is not a police officer for the purpose of Sic 25, Evidence Act, 
and a confession made to him is not barred by Sec. 25. Nga Myin v. 
Emperor, I. L. R. 2 Rang. 31 followed. 
CRIMINAL APPEAL from an order of Basu Laxstmi NARAIN 
TANDON, Sessions Judge of Mainpuri. 
B. S. Derbari and N.C. Tewari for the appellants. 
Sanker Saran (Government Pleader) for the Crown. 


This criminal appeal turned mainly on questions of fact and after 
reviewing the evidence his Lordship acquitted the accused of the offence of 
Sec. 394, I. P. C. In the course of the judgment his Lordship made the 
following observation:— 

It was argued for defence that a confession to a mukhia would be to a 
police officer and would be barred by Sec. 25 of the Indian Evidence Act. 
It has been held in Nga Myin v. Emperor’ that a village headman is not a 
police officer for the purpose of Sec. 25 of the Evidence Act. No ruling to 
the contrary has been shown. 

~ "Cr, A. 808 of 1934 
IL L R 2 Rang. 31 
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MOHAN LAL 
VETSHS 
EMPEROR* 

Evidence Act, Sec. 133—Approver’s evidence—Valuc of—Necessity for corro- 

boration—Extent of corroboration. 
According to established judicial practice a conviction, should not be 
based on the evidence of an approver unless it is corroborated by indepen- 
dent testimony which affects the accused by connecting or tending to 
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connect him with the crime. The corroboration need not be direct - 


evidence that the accused committed the crime: it is sufficient if it is 
merely circumstantial evidence of his connectian with the crime. Emperor 
v. Nezir, I. L. R. 55 AlL 91 and King v. Baskerville, [1916] 2 K. B. 658 
relied on. 
CRIMINAL APPEAL from an order of D. C. HunteR Esq., Sessions 
Judge of Cawnpore. Í 
Ssile Nath Mukerji for the appellant. 
Senker Saran (Government Pleader) for the Crown. 
The following judgment was delivered by l 
KENDALL, J.—The appellant, Mohan Lal, has been convicted by the 
learned Sessions Judge of Cawnpore of an offence under Sec. 395 of the 
Indian Penal Code and sentenced to seven years rigorous imprisonment. 
The dacoity in question took place on the night between May 24 and 25, 
1933, and a number of those who took part in it have been tried and 
convicted. The present appellant, however, was not arrested until about 
a year after the dacoity, and he was put up for identification in jail 
about a month after his arrest. These details are of some importance. 
The fact that a dacoity had taken place having been proved as a result of 
the former case, nothing remained in the present case but to show that 
the appellant had been present at it, amd that the evidence of identifica- 
tion was beyond suspicion. ‘There was an approver in the case—a man 


named Sadasukh—and he named the present appellant as one of the- 


dacoits. The learned Judge, however, though he appears to have believed 

the statement of this approver, has preferred not to rely on him. After 

pointing out that his statement does not agree with that of some of the 

witnesses for the prosecution, he comes to the canclusion that those other 

witnesses are probably unreliable and that the approver is telling the truth. 

The reason why he has decided not to rely on the statement of the approver 

is that he has discussed the value af the evidence of an accomplice 
elaborately in other cases, and has come to the conclusion that 

it is a waste of time, because the iligh Court invariably disposes of the 

whole contention in one single sentence—the man is an accomplice. That 

is all. It is enough. noT 

This is not a correct statement of what the High Court does. The 

. statement of the accomplice is, of course, subject to suspicion, but in 

certain cases it is of great value in evidence. But the courts have held 

f *Cr. A. 842 of 1934 l 
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that such a statement unless supported by reliable evidence of another 
kind to corroborate it, is not sufficient in itself ta form the basis of a 
conviction. The matter has been discussed very recently by a Bench of 
this Court in the case of Emperor v. Nazir! and the extent to which corro- 
boration is necessary is clearly set forth in the words of Lord Reading in 
the case of The King v. Baskerville?, ic which his Lordship PE 
We hold that evidence of corrobozation must be independent testimony 
which affects the accused by connecting or tending to connect him with 
the crime. In other words, it must be evidence which implicates him, that 
is, which confirms in some material particular not only the evidence that 
the crime has been committed, but also that the prisoner committed it 
; . The corroboration need not be direct evidence that the accused com- 
mitted the crime; it is sufficient if it is merely circumstantial evidence 
of his connection with the crime. 

Mr. Hunter, the learned Sessions Judge, will find that the law as set 
forth by Lord Reading in this judgment has been followed not only by 
this Court, but by other High Courts in India. He must in future 
regard the evidence of an accomplice as evidence that must be considered 
in certain circumstances, as to the existence of which he must himself be 
the Judge, and it is not to be completely discarded merely because he may 
have an apprehension that the High Court may take a different view 
from his, or that the High Court would utterly refuse to consider it at 
all merely on the ground that it is the evidence of an accomplice. 


As the learned Judge has not relied on the statement of the approver, 
however, it is not necessary to go into this matter further in connection 
with the present case. The Judge has relied on the fact that the dacoity 
was committed, which cannot now be controverted, and the evidence of 
three witnesses, Ghasita, Sheoraj and Jhuria, who identified the appellant 
as having been one of the dacoits. Mr. Saila Nath Mukerji, who appears 
for the present appellant in this Court, has of course laid stress on the 
fact that the identification proceedings took place more than a year after 
the dacoity, and that the task of the witnesses in identifying the appellant 
was therefore more difficult than it is in most cases. There were in fact 
nine persons who were brought forward as witnesses for the prosecution to 
identify the appellant. The appellant was mixed with five other under- 
trial prisoners, so that the chances of any one of the witnesses picking 
out ihe right man—supposing that he was not really in a position to 
identify him—were five to one. Three of these witnesses identified the 
wrong man, three failed to identify anybody at all, and the thie whom 
I have named above identified the present appellant correctly. It is 
suggested that the trustworthiness of these three should be considerably 
reduced by the consideration that six other witnesses were called to identify 
the appellant at the same proceeding and failed to do so. But I know of 
no authority for gauging the trustworthiness of any indtvidual witness 
in this way. Each of these three had five chances in six of picking out 


a wrong man, and each of the three scood the test satisfactorily. The 


mathematical standard that is to be observed by a court of appeal in test- 
ing the trustworthiness of such witnesses is by no means perfect. But it 
1L L. R. 55 ALL 91 *f1916] 2 K B. D. 658 
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is the only general standard that can be applied, and in the present case 
undoubtedly it gives us the result that three witnesses were very 
good identifying witnesses. l 
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Part of the defence was devoted to showing that the appellant mi t Moma» Lar 
Y. 


have been shown to these witnesses before the identification parade, or that 
some information might have been given to them which would enable 
them to pick out the appellant from among the other persons at the 
parade. The Judge has considered this in some detail, and the conclusion 
that he has come to is that it was not impossible that the witnesses should 
have seen the appellant before the parade or that the prosecuting autho- 
rities should have given to them some illegitimate means of identifying 
the appellant, but that it is very unlikely that any such action was taken, 
and it was never suggested by the appellant himself that such action was 
taken. In the nature of things there must be same opportunities for foul 
play of this kind in some cases; but unless it is to be presumed that the 
prosecuting authorities are invariably dishonest, there is no reason for 
presuming so in this particular case. 

To take the three witnesses who have been relied on individually, 
Ghasita deposed that he was awakened by the dacoits who were beating 
Din Dayal, who was sleeping by the side of the witness near the door- 
way, that although it was a soe night, there was a lamp, and that he was 
able to identify four or five dacoits including the present appellant who, 
he said, was going in and out of the house during the dacoity. Sheoraj 
and Jhuria, the other witnesses, deposed that they were sleeping on the 
roof when the dacoity began, and that the dacoits took them down from 
the roof and made them sit by the door. Jhuria stated that the present 
appellant was wearing a dhoti and had no beard, but otherwise not one 
of the three witnesses gives in evidence any reason for remembering the 
appearance of the appellant. All three denied having seen him before the 
dacoity, and a good deal of stress has been laid on this by Mr. Saila Nath 
Mukerji, who contends that there is plenty of evidence to prove that the 
appellant had been a member of the Congress and had frequently been 


EMPEROR 
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present at Congress meetings in the neighbourhood of the village in which ` 


these three witnesses reside. It is argued that they must have had oppor- 
tunities of seeing the appellant at these meetings, that their statements 
that they had never seen him before must be untrue, or even if they are 
true to this extent that they did not know who the appellant was, that 
they must nevertheless have been familiar with his appearance, and that 
this would enable them to pick him out from among the other persons in 
the parade, if they had been informed beforehand that the person whom 
they were required to identify was the man who had been present at the 
Congress meetings. All this is of course quite possible, but I can find no 
justification whatever for presuming that it actuzlly did happen. The only 
reason—and it is a very small one—for disbelieving the evidence of any 
one of these. witnesses is that Sheoraj stated in cross-examination that he 
had never been to Sheorajpur, whereas Jhuria stated that~he himself had 
been to Sheorajpur where he had stayed with Beni Ram, and that Sheoraj 
sometimes went to the same place. It is possible that Sheoraj was going 
too far when he said that he had never been to Sheorajpur, but it is also 


© 
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Guar possible that Jhuria was mistaken in saying that he (Sheoraj) had been 


1935 


there, for he does not say that he had ever seen him there. The state- 
ment is certainly not sufficient to justify a court in discarding the whole 


Moma Lat of the evidence of Sheoraj on the ground that he was lying. These wit- 
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nesses having been believed, and no sufficiently strong reason having been 
shown to me why the decision of the learned Sessions Judge should be 


Kendall, J. reversed, I must hold that the case has been fully proved against the appel- 
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lant and that there is no force in the appeal. It is therefore dismissed. 
Appeal dismissed 


ZAHID HUSAIN* 

Tenancy Act (Local, III of 1926), Sec. 267—Scope of—Single Judge of High 
Court sitting in appeal from order of Civil Court—Whether ‘Civil Court 
within mesning of Sec. 267—Tenancy Act, Secs. 230 and 99—Suit for 
profits by one co-sbarer of ex-proprietary bolding against enotber—W ben 
maintainable. 

A single judge of the High Court sitting in appeal or revision from 

the order of a subordinate Civil Court is a Civil Court within the meaning 
of Sec. 267, Tenancy Act II of 1926. Accordingly where there is a 
doubt as to jurisdiction created by conflicting opinions expressed by a 
single judge of the High Court sitting in such capacity and by a revenue 
Court, the special jurisdiction of the High Court conferred by Sec. 267 
can be invoked and can be exercised with the result stated in Sec. 267(5). 
Where the plaintiff instituted a suit against his co-sharers in an 
ex-proprietary tenure, for his share of the profits, beld, that the plaintiff’s 
suit was cognizable by the civil court. Jumne Das v. Misri Lal, [1935] 
A. L. J. 112 relied on. 
ORDER on reference submitted by the Commissioner of Allahabad 
Division, United Provinces, under Sec. 267, Agra Tenancy Act. 


Hyder Mebdi for the applicant. 

A. P. Dube for the opposite parties. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is 2 reference under Sec. 267, Agra Tenancy 
Act, by the Commissioner, Allahabad. The plaintiff instituted a suit 
against his co-sharers in an ex-proprietary tenure, in the court of the 
munsif, Allahabad, for his share of the profits. The munsif returned the 
plaint for presentation to the revenue court, holding that the suit was with- 
in the exclusive jurisdiction of the latter court. ‘The plaintiff appealed to 
the District Judge who took a contrary view and held that the suit had 
been rightly instituted in the civil court. A second appeal was preferred 
to this Court and came up for hearing before a learned single Judge who 
treated the appeal as revision on the ground that no appeal lay to this 
court. That learned Judge held that the suit was cognizable by the reve- 


` nue court as held by the munsif. Accordingly he set aside the District 
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Judge’s order and restored that of the munsif. The plaintiff then presented Cmn 
his plaint in the revenue court. The Asistant Collector before whom the 77 
suit came on for hearing dismissed it on zhe ground that the revenue court  __ 
had no jurisdiction. The plaintiff went in appeal to the court of the Quma Jax 
Commissioner who has made the presenz reference under Sec. 267, Agra ziw Husin 
Tenancy Act. We are of opinion that the learned Commissioner had — 
adopted the proper procedure in view of the opinion expresged by a learned Nismat- 
single Judge of this court. mies} 
It is argued by the learned advocate ror the defendants that the order 
of the learned single Judge of this Court already referred to is a bar to this 
Bench taking a contrary view and that whatever may be the correct law 
on the subject, it must be held for the purposes of this case that the revenue 
court has jurisdiction. We are unable na accede to this contention. Sec. 
267, Agra Tenancy Act has been enacted to meet the requirements of 
cases in which conflicting opinions are entertained by civil and revenue 
courts as regards the proper forum. ‘The opening words of that section 
make it perfectly clear that 
Where either a civil or a revenue court is in doubt whether it is com- 
petent to entertain any suit, applicacion or appeal, or whether it should 
direct the plaintiff, applicant or appel-aat, to file the same in a court of the 
other description, the court may subnit the record, with a statement of 
the reasons for its doubt, to the High Court. 
The Commissioner did entertain a doubt and has submitted the case 
with his own opinion to the effect that the suit is cognizable by the civil 
court. Sub-sec. (4) of Sec. 267 furthe- provides that 
On any such reference being made, the High Court may order the court 
either to proceed with the case, or to return the plaint, application or 
appeal for presentation to such other court as ir may declare to be compe- 
tent to try the same. 
Sub-sec. (5) contains the mandatery provision that “The order of 
the High Court shall be final and bindirg on all courts subordinate to it.” 
That a single judge of this Court sitting in appeal or revision from 
the order of a subordinate civil court is a civil court within the meaning --  - 
of Sec. 267, Agra Tenancy Act can admit of no doubt. We are sitting ` 
not in the exercise of our jurisdiction as z court of first or second appeal but -~ 
in the exercise of a special jurisdiction coa-erred by Sec. 267, Agra Tenancy ' 
Act, which as already stated clearly dec-ares that such order of this Court 
is final and binding on all courts subcrdinate to the High Court. For 
the purposes of Sec. 267, Agra Tenancy Act, it does not matter that doubt: 
as to jurisdiction arises from conflicting opinions expressed by a court of: 
ap even this Court in the exercise >f its jurisdiction as a civil court, 
and by the revenue court. Once there is a doubt created by conflicting 
orders of civil and revenue courts the- special jurisdiction of this Court © 
conferred by Sec. 267 of Agra Tenancy Act can be invoked and can be 
exercised with the result stated in Sub-@c. (5), Sec. 267. We are clearly 
of opinion that the defendants’ conten=ion that the order of the learned 
single Judge of this Court is a bar has no force. 
On the merits of the case much reed not be said as this Bench has 
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Crm already held in a similar case, viz, Jumna Das v. Misri Lal that the 
1933 Jurisdiction in such cases: lies with the civil courts. The argument put 
—— forward by the learned adyocate for the appellant in reference to Sec. 99 
ee Jam of the Tenancy Act has been disposed of by our judgment in that case. 
Zaum Husa We need not repeat the grounds on which our decision in that case 


— proceeds. 
aa The result.is that we hold that the plaintiff’s suit is cognizable by a 
0 cavil’ court. Accordingly we direct that the plaint be returned to the 
plaintiff for presentation to the court of the Munsif, East Allahabad, 
who has jurisdiction to entertain it. 
1[1935] A L J. 112 
elie DWARKA PRASAD AND ANOTHER 
1935 VeTAES 


SUN DER* f 
Feb. 4 Provincial Insolvency Act (V of 1920), Sec. 4 end Proviso to Sec. 56(3)— 
Property in possession of third person—Sold by receiver as insolvent’s 
ULLAM, J. property—When insolvency cen deliver possession to pxrchaser—Prior 
deciston on question of title compulsory. 

A certain house was claimed by the receiver as the property of the 
insolvent. The appellant preferred an objection in the insolvency court 
claiming to be the owner of the property and denied the title of the in- 
solvent. The objection was dismise:d for non-appearance. 5 uently 
the receiver sold the house to the respondent, who applied to the insolvency 
court for delivery of possession to ber. The appellant reiterated his 
objection which was summarily dismissed. Held, that in the absence 
of a decision on the question of title either by a decree in a separate suit 
or by an order under Sec. 4, Provincial Insolvency Act, the appellant 
could not be dispossessed from the property, and the fact that the appel- 
lant had not pressed his objection on a certain occasion did not justify 
the insolvency court in treating the property as belonging to the insolvent. 

SECOND APPEAL from an order of Basu Gaurrt Prasan, District 
Judge of Farrukhabad. 


B. Malik for the appellants. 
Babu Ram Avasthi for the respondent. 
n The following judgment was delivered by 
Niewmet- © NIAMATULLAH, J.—This is an appeal from an order passed by the 
wlleb, J. learned District Judge, Farrukhabad, m circumstances which are some- 
-what peculiar. The order appealed from was passed in appeal from the 
order of the Subordinate Judge sitting as an insolvency judge. Murli and 
Shahzada were adjudged insolvent by the insolvency court at Cawnpore, 
= and a receiver was appointed to take charge of their assets. The house, 
” which is now in dispute, is situate in Farrukhabad, and was claimed by 
the receiver as the property of the insolyents. The appellants in this court 
* deny the title of the insolvents and claim to be the owners of the house 
in dispute. They preferred an objection in the insolvency court at Cawn- . 
pore putting forward their claim and denying the right of the insolvents. 
*S. A. F. O. 2 of 1934 
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The application and the order of the. court thereon could not be traced. 
The appellants allege that the only order which the court passed was 
“File without construction.” The respondent; an the other hand, alleges 
that the objection was dismissed in default df appearance. The judgment 
of the lower appellate court also assumes this fact. An application filed 
by the appellants at a certain stage of proceedings likewise mentioned that 
the objection had been dismissed in default. It is safe to assume, for 
the purpose of this appeal, that the appellants’ objection above referred 
to was dismissed for non-appearance. 

The appellants then instituted a regular suit in the court of the 
munsif, Farrukhabad, within whose jurisdiction the house in dispute lies, 
for a declaration of their right. The receiver, among others, was 
impleaded as a party. The suit did not proceed to trial, as. it was with- 
drawn with liberty to bring a fresh suit. No fresh suit, however, has since 
been instituted. 

The receiver subsequently sold the house to the respondent, Mst. 
Sunder, who applied to the insolvency court at Cawnpore for delivery of 


ion of the house to her. That Court sent a rubkar to the judge . 


of the insolvency court at Farrukhabad for delivery of possession, as 
prayed by the purchaser. The appellants objected to any delivery of 
possession being made. In their objection they reiterated their title to 
the house and repudiated that of the insolvents, questioning the receiver's 
power to transfer it and the court’s power to award. ion in that 
summary manner. They emphasised that they had along been in 
possession and could not be ousted in the manner desired by the pur- 
chaser. The insolvency judge (Subordinate Judge) Farrukhabad sum- 
marily dismissed the objection on the ground that a similar objection had 
been previously dismissed. ‘This refers to the appellants’ objection in the 
insolvency court at Cawnpore which, as above mentioned, was dismi 

for non-appearance. From the order of the insolvency judge, Farrukha- 
- bad, an appeal was preferred to the District Judge, Farrukhabad, who 


upheld it on grounds which, in my opinion, cannot be sustained. He ` 


assumed that the house in dispute was “attached” property, that the objec- 
tion to attachment was dismissed under O. 21, R. 58, C. P. C. and that 
the regular suit instituted by them in the court of the Munsif, Kanauj, 
was one under O. 21, R. 63, C. P. C. The learned judge. expresses the 


opinion that the dismissal of objection for ied (gases became final,. 


as it has not so far been set aside by a decree in a suit under O. 21, 
R. 63, C. P. C. The consequence, according to the learned judge, is that 
the appellants must quietly submit to possession being delivered to the 
purchaser from the receiver. The learned judge does not seem to have 


applied his mind to the further question whether it is open to an insolvency ` 


court, without coming to a decision under Sec. 4 of the Act, to delivér © © 


possession of property sald by the recerver, which pro is in posses- - 


sion of third persons. -The Subordinate Judge and District Judge ` 


of Farrukhabad have treated the case as if it were one of transfer of a` 


decree for execution from a court at Cawnpore to a court at Farrukhabad 


and that they were courts executing the decree. The learned advocate. 


foe the respondent, who presented his case in such light as was possible, 
63 J 


486 HIGH COURT [1935] 


has not been able to draw my attention to any provision in the Insolvency 
Act which justifies the adoption of this procedure by way of analogy 
which was quite fanciful. ` 
Section 4, Provincial Insolvency Act, undoubtedly empowers the 

insolvency court to decide all questions of title which may arise in any case 
of insolvency or which the court may deem it expedient or necessary to 
decide. Under Sec. 28 the property of the insolvent is vested in the 
receiver on the order of adjudication being passed; but in relation to third 
persons a receiver has no more right than the insolvent himself, nor can the 
insolvency court allow the receiver to ride roughshod over rights of 
persons who do not derive any right to the property in dispute from the 
receiver but adversely to him. Sec. 56, which provides for the appoint- 
ment of receivers, empowers the court to remove from possession any person 
in whose possession or custody the insolvent’s property is; but there is an 
important proviso appended to that section which lays down “that nothing 
in this section shall be deemed to authorise the Court to remove from the 
possession or custody of property any person whom the insolvent has not a 


. present right so to remove.” 


In my opinion the mere fact that the respondent purchased the house 
in dispute from the receiver does not entitle him to dispossess the appellants. 
She cannot have better right than that af the receiver himself in this res- 

The receiver has no better right than the insolvents as already 
stated. The Court has no authority to remove the appellants from posses- 
sion of the property, as the insolvents have not been shown to have a 
present right to remove them. It was open to the insolvency court to 
decide the question of title between the receiver and the appellants under 
Sec. 4 of the Insolvency Act and if in those proceedings the title had been 
found to be with the insolvents, now represented by the receiver, the 

roviso to Sec. 56 might have been applicable and the Court might then 

ve the power to treat it~as the property of the insolvents and remove 
the appellants from possession. The Court has not taken proceedings - 
under Sec. 4, and the title is in controversy. The appellants are in posses- 
sion—a fact which has not been disputed. Indeed it is clear from the 
order of the Insolvency Court at Cawnpore, which required the insolvency 
court at Farrukhabad to deliver possession to the purchaser by removing 
the a ts. ) 

i e view that the appellants are precluded from asserting their title, 
because their objection in the insolvency court at Cawnpore was dismissed 
for non-appearance and they did not have it set aside cannot be sustained. 
It is on O. 9, R. 9, C. P. C. under which if a suit is dismissed in the 
absence of the plaintiff but in the presenœ of the defendant no further 


“suit can lie, the only remedy of the plaintiff being to have the order of 


dismissal set aside. The lower courts reat the appellants’ objection as a 
plaint in a suit and the order of dismissal for non-appearance to have 
the same effect as the dismissal of a suit for non-appeararice of the plain- 
tiff. There is no warrant for such a view. The appellants were not bound 
to object in the insolvency court. They could have retained possession of 
the house and ignored the insolvency proceedings and the action of the 
receiver. If they had taken up that attitude, it’would have been incum- 
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bent on the purchaser from the receiver to vindicate her right and. obtain 
a decree for possession against the appellants. On the latter taking the 


initiative in the matter, the insolyen=y court. should have taken action ` 


under Sec. 4 and decided the disputed question af title once for all. An 
opportunity for adopting that procecure occurred when the insolvency 
court was apprised of the fact that a artain house, alleged to belong to the 
receiver, is claimed by third persons. It could then have taken proceed- 
ings under Sec. 4, even though the objection was not pressed or was 
allowed to be dismissed for non-appea-ance. In the absence of an autho- 
ritative adjudicatidn of the rights of tne contesting parties, the insolvency 
court was not justified in treating the property as belonging to the insol- 
vents only because the appellants had not pressed their objection on 2 
certain occasion. It may even now >e open to the insolvency court at 
Cawnpore, subject to any objection which may be taken by the appel- 
lants, to take proceedings under Sec.4. But before the question of title 
is decided, either by a decree in a separate suit or by an order under Sec. 
4, Insolvency Act, the appellants cannot be dispossessed from the property 
which, to all apppearance, they claim ia perfect good faith to be their own. 

In my opinion the objection of the appellants, made in the court of 
the insolvency judge (Subordinate Judge), Farrukhabad, protesting 
against possession being delivered to the respondent and against their own 
ejectment was unanswerable and should have been allowed. Accordingly I 
allow this appeal, set aside the orders >f both the courts below and allow 
the appellants’ objection with costs. They shall not be disturbed, except 


in due course of law. 
Appeal alowed 


MOHAMMAD YAR KHAN 
Vversis 


PURAN PRASAD* 


Provincial Insolvency Act, Secs. 6 and 7—Debtor executes a sale deed in favour 
of wife in lien of dower—lInsolvency petition by creditor—When order of 
adjudication to be made. 


_ On the debtor executing a sale deed in favour of his wife in lieu ot 
dower debt, the creditor presented a petition for adjudging the debtor an 
insolvent; and the insolvency cou t adjudged him an insolvent with the 
remark that “transfer of one’s tangible property to wife in lieu of dower 
is always suspect”. Held, an appeal, that in the absence of a finding that 
the debtor committed an act of imsolvency within the meaning of Sec. 6, 


Provincial Insolvency Act, no ordr of adjudication could be passed, and . 


the case should be remanded for Gsposal according to law. 
SECOND APPEAL from an order oz PANDIT Rur KisHAN Aca, District 
Judge of Moradabad. 


M. Mebmudullab tor the applicant. 
R. K. S. Toshrwal for the opposte party. 


The following judgment was delivered by 
“#5. A. F. O. 10 of 1933 


ullab, J. 


waren 
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NIAMATULLAH, J.—These two connected appeals arise from two 
applications made by the respondent under the Insolvency Act for an order 
adjudging the appellants as insolvents. He claims to be a creditor under a 
promissory note, dated May 15, 1929, said to have been executed by the 
two appellants. The latter executed a sle deed on September 9, 1931 in 
favour of their wives in lieu of their dower debts. Thereupon the respon- 
dent made two applications one against each of the appellants on the same 
date for the insolvency of the two debtors who are brothers. ‘The respon- 
dent was abseñt on the day the case was taken up by the court of first 
instance, which dismissed the application not for non-appearance but on 
the merits. The respondent preferred an appeal in the court of the 
District Judge, Moradabad, who reversed the order of the first court and 
adjudicated the appellants as insolvents. ‘The present appeals are from the 
order of the District Judge. 

It is argued that, in the absence of a finding that the appellants 
committed an act of insolvency, no order of adjudication could be passed. 
The learned District Judge has found that the appellants are indebted in 
sums exceeding Rs. 500; but he has nor arrived at any definite finding 


‘as to whether they committed any acc of insolvency. Sec. 9 of the 


Provincial Insolvency Act prohibits a creditor from making an applica- 
tion for insolvency, inter ie where the debts do not amount to Rs. 509 
or more. It does not, however, follow that if the debts exceed that 
amount, a creditor is necessarily entitled to make an application for 
insolvency. ‘The condition required by Sec. 7 must also be fulfilled. That 
section provides that if a debtor commi= an act of insolvency, an insol- 
vency petition may be presented either by a creditor or by a debtor. It 
follows that the second condition which must be present before an applica- 
tion made by a creditor for insolvency can be entertained is that the debtor 
committed an act of insolvency. Sec. 6 lays down what amounts to an act 
of insolvency. None of the clauses other than (b) and (c) of that sec- 
tion are said to be applicable to the circumstances of this case. There is no 
finding by the lower appellate court that the appellants made a transfer of 
their property or any part thereof with intent to defeat or delay their 
creditors, or that they made any transfer of their property or any part 
thereof which would, under the Provincial Insolvency Act or any other 
enactment for the time being in force be void as a fraudulent preference, 
if they were adjudged insolvents. The learned judge has referred to the 
‘sale"made by the appellants in favour of their wives and remarked that 
“Transfer of one’s tangible property to wife in lieu of dower is always 
suspect.” Before adjudicating the appellants as insolvents, the learned 
judge should have definitely found, as was alleged by the respondent, that 
the sale in question amounted to a fraudulent preference. In the absence of 
such finding, the order of adjudicatior, passed by the lower appellate 
court, was not justified. I allow this appeal, set aside the order of the lower 
court and remand the case to that court for disposal according to law. 
Costs shall abide the result. 

Case remanded 
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STAMP ACT I re* 
Stamp Act (Hf of 1899), Art. 57—Sspardnema executed by custodian of 
attached property—W betber liable to duty.. 


A document executed by a supurddar acknowledged having received the 
attached property from the amin and agreed to produce the same when- 


1935 


ever demanded by the court and furcher agreed that in case of failure the poy J. 


court would be at liberty to realise the price thereof from his person and 
property. Held, that the documnt was a security bond within the 
meaning of Art. 57, Stamp Act but was exempt from duty under 
Exemption (¢) to Art. 57. 

Mubemmad Ismail (Government Advocate) for the Crown. 

The Court delivered the following judgment:— 


This is a reference by the Munsif >t Ghaziabad under O. 46, R. 1 of 
a question of law which arose before him when executing a decree. A 
simple money decree had been put m execution’ and certain moveable 
property of’ the judgment-debtor was >rdered to be attached. The amin 
went to the spot and attached the prop=rty and handed over the same to a 
supurddar i executed a_ document which is the subject-matter of 
consideration. On report to the court, the court approved of the arrange- 
ment made by the amin. ~ 


There is no question before us as tæ the legal liability of the supurddar 
to restore the goods placed in his custady. The only question is whether 
the document executed by him was ckargeable with stamp duty. 

The terms of the document were that the supurddar acknowledged 
having received the attached property from the amin and agreed to 
produce the same whenever demanded by the court of the amin and 
further agreed that in case of failure the court would be at liberty to 
realise the price thereof from his pe~son and property. The question 
before us is whether this document is exempt from duty or whether it is 
chargeable with duty as an agreement or as a security bond. 


As the supurddar was not paid ary remuneration for his offering to ` 


take charge of the property there may be some difficulty in holding that 
the document amounted to an agreement. Bur there can be no doubt 
that the language brings it within the scope of the definition of security 
bond as given in Schedule I, Article 57 of the Indian Stamp Act. A 
bond executed by way of security to account for property received by 
virtue thereof, even though executed b~ a surety, is a security bond with- 
in the meaning of that Article. But Exemption (e) under that Article 
exempts from the payment of stamp any instrument executed by a surety 
for an officer of Government to secur» the due accounting for property 
received by virtue thereof. The poinz for consideration is whether this 
document comes under this exemption. Under Order 21, Rule 43 where 
property to be attached is moveable property in the possession of the 
judgment-debtor attachment is to be made by actual seizure and the 


“Mis. Case 507 of 1934 


Salamas, 
C. J. 
Bennet, J. 
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attaching officer is to keep the property in his own custody or in that of 
one of his subordinates and “shall be responsible for the due custody 
thereof”; therefore, the legal responsibility for the due custody of the 
attached property lies on the attaching officer. Rules 122 and 123 pro- 
vide for the approval or permission of the court as to the arrangement 
made by the attaching officer, which when approved would exonerate the 
attaching officer personally. Nevertheless the supurddar who keeps the 
property in his own custody on behalf of the amin is really a surety for 
the amin and undertakes to restore the goods or pay their price if not 
produced before the court. The position of the supurddar was there- 
fore that of a surety for the amin undertaking duly to account for the 
property received from the amin by virtue of the document executed by 
the supurddar and is covered by Exem>tion (e). 

The learned advocate for the Secretary of State relies on the Full 
Bench case of Shakir Husain v. Chendu Lal’, but that case in no way 
helps him because it was laid down there that although the amin ceases 
to be liable after the court has approved of the arrangement or given 
him permission to make the arrangement, the supurddar was liable as a 
surety under Sec. 145, C. P. C. It follows that the position of the 
supurddar as surety for the amin undertaking to produce the goods was 
accepted by the bench and his liability as a surety was actually enforced. 

We are therefore of opinion that the supurdnama in question was 
not liable to duty because it was exempted under Exemption (e) to 


Article 57. This is our answer ta the reference. 
171931] A L. J. 865 


SUKHDEO (Plaintiff 


DONGAR and oTHeES (Defendents)* 


Tenency Act (III of 1926), Sec. 23—Well—Attached in execution—Objection 
that well was part of occupancy bolding dismiss2d—Well sold and sale 
confirmed—Decision operates as res fudicata. 

In execution of 2 money decree against a tenant a well was attached. 
The execution court summarily rejected the tenant’s objection that the 
well was a part of the occupancy holding and ordered it to be sold at 
auction and the sale was confirmed. Subsequently the successor of the 
auction-purchaser brought a suit against the tenant for an injunction 
restraining him from using water from the well. The tenant took the 
plea that the well was a part of his occupancy holding and its sale was 
void under the Tenancy Act. Held, that the principle of res judicata 
was applicable and the tenant was bound by the decision of the execution 
court that the property ‘was not an occupancy holding. 

Katwerl v. Sita Rom Thveri, I. L. R. 43 All. 547 distinguished. 

Scope of the doctrine that the principle of res judicata or estoppel 
cannot be pleaded against a statute pointed out. 


LETTERS PATENT APPEAL against the order of the HON’BLE Sm, 
C. H. B. KENDALL. 


+L. P. A. 22 of 1934 
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G. Agerwala for the appellant. 

The respondents were not represented. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiffs appeal arising gut of a suit for 
damages and for a perpetual injunction restraining the first two defendants 
from irrigating their fields from the well in dispute. The plaintiff him- 
self is the decree-holder who held a simple money decree against Dongar 
and others, but not against defendant No. 2, Narain Lal. In execution 
of that decree he attached the well in question and put it up for sale and 
it was purchased by Bhupal. Objections raised by the judgment-debtors 
that the well was a part of their occupancy holding had been in a sum- 
mary way overruled by the execution court. The present plaintiff has 


purchased the well from Bhupal. He has brought the suit against the . 


judgment-debtor, Dongar, as well as the second defendant Narain Lal, mak- 
ing Bhupal a pro forma defendant. His case is that his predecessor 
Bhupal acquired this well under the auction-purchase, and the defendants 
were wrongly interfering with’ his possession and using water from it. 
- Defendant No. 1 pleaded that the well was a part of his occupancy 
holding and its sale was void under the Agra Tenancy Act. The other 
defendant, Narain Lal, does not appear to have made any appearance at 
the trial. But both the courts have dismissed the suit on the ground that 
the well being a part of the occupancy holding of defendant No. 1 was 
not saleable. The lower appellate court has held that the well is no doubt 
a part and parcel of the occupancy holding. ‘This finding is a finding of 
fact and cannot be challenged in second appeal, unless it is vitiated by 
some error of law. l 

So far as the effect of this finding upon the plaintiff as against the 
defendant, Narain Lal, is concerned, the learned counsel for the appellant 
cannot urge that it is not binding on him. Narain Lal was not a party 
to the previous execution proceeding and no order passed in that proceed- 
ing can, in any way, stand in his way. He is entitled to say that the 
property was not saleable and that therefore no interest passed ta Bhupal 
and none has devolved on the present plaintiff. The plaintiff’s claim as 
against Narain Lal must, therefore, stand dismissed. 

A diffculty has been created so far as Dongar’s case is concerned by 
the circumstance that the execution court, without going into the matter 
thoroughly, summarily rejected his objection that the well was a part of 
the occupancy holding and ordered it to be sold and it was aal sold 
at auction and thie sale was confirmed. Dongar did not choose to appeal 
from the order passed by the execution court, nor did he get the auction 
sale set aside. 

The question that arises in this case is whether it is now open to 
Dongar to go behind the execution proceedings and ask the court to 
hold that the sale was a nullity and therefore the plaintiff's claim should 
fail. The question is not free from difficulty and there is certainly much 
to be said on both sides. 

Under .Sec. 47 of the Code of Civil Procedure all questions arising 
between the parties or their representatives and relating to execution shall 
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be determined by the execution court and not by a separate suit. It 
Was at one time considered that a defendant in a separate suit was not 
debarred from re-agitating the question. But the preponderance of 
authorities is now in favour of the view that a defendant is barred just as 
much as a plaintiff, and that the execution court has the exclusive juris- 
diction to decide such matters, and they cannot be questioned in a separate 
sult. ` 

But the difficulty does not end here. Under Sec. 23 of the Agra 
Tenancy Act the interest of an occupancy tenant is not transferable either 
in execution of a decree made by civil or revenue court or otherwise except 
in accordance with the provisions of this Act, and there can be no question 
that a well can be a part of an occupancy holding, as it comes within the 


_ scope of the word “improvement” as defined in Sec. 3, Sub-sec. (11). 


The execution court has, therefore, no authority or jurisdiction to 
sell an occupancy holding, and such a sale is void. 

It is well settled that the principle of res judicata or the principle of 
estoppel cannot be pleaded against a statute, and therefore if the matter 
were clear and were a pure question of law, the plaintiff cannot succeed on 
the mere ground that the defendant is barred by the principle of res judi- 
cata or estoppel. But the difficulty arises because the question whether 
it was an occupancy holding or not was to some extent a mixed question 
of law and fact, and not a pure question of law. Its decision depended on 
evidence that might have been produced in the execution court which 
apparently the then objectors did not produce. The court ordered the 
property to be sold and would certainly not have ordered it to be sold, if 
it had been satished that the property was an occupancy holding. 

There is authority for the view that where the question is such a 
mixed question that part of the finding which is a finding of fact must be 
deemed to have been decided adversely against the judgment-debtor before 
the auction sale was held, he should not be allowed to raise that question of 
fact afresh in a separate suit. 

We may refer to the cases of Rang Lal Kunwar v. Kisbori Lal’, Deodatt 
Singh v. Ramcharrittar Jot? and Rem v. Thakur Prasad’. In two 
of these cases the judgment-debtor was not allawed to question the vali- 
dity of an auction sale which had taken place in spite of his objection. 
The Full Bench in Katwert v. Sita Ram Tiwars distinguished these cases 
on the ground that in them the question was whether after a sale in 
execution of a decree, it was open to the judgment-debtor to dispute the 
title of the auction-purchaser, and did not overrule them. Under Sec. 23 
of the Tenancy Act an occupancy holding is not privately transferable, 
nor is it saleable in execution of a decree. It is, therefore, quite clear 
that even if it has been mortgaged and a decree for sale has been obtained, 
the objection can still be raised in the execution department that the 
property is not saleable in execution of the decree, and the execution court 
would be bound to decline to sell it. This aspect of the provision explains 
the decision of the Full Bench. But where a sale has already taken place, 
and has been confirmed there is no longer any duty to inquire into the 
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nature of the property. The sale mus- have taken place after the objec- 
tions, if any, raised by the judgment-debtor had been overruled. It must, 
therefore, be implied that the court eithe- expressly or by implication decided 
that the character of the property was not such as to make it non-saleable. 
Although the point is certainly doubtful, as it may have the effect of 
nullifying the provisions of Sec. 23, we see no reason for differing from 
the view taken in the previous cases, pa-ticularly as there would not -neces- 
sarily be a great hardship as the zamincars would not ordinarily be bound 
by such sales. We must, therefore, hold that so far as Dongar is con- 
cerned, the question that the property was not an occupancy holding, was 
barred by the principle of res judicata aad the lower appellate court should 
not have gone into the question as agairst him. 

But there is a difficulty in decreeing the plaintiff’s claim. So far as 
the claim for damages against the two defendants is concerned, the plain- 
tiff has not attempted to show how much damage has been suffered by him 
on account of the act of the defendant No. 1 and how much on account 
of the act of the defendant No. 2. The claim as against Dongar also must, 
therefore, fail. 

As regards the injunction, it is a discretionary relief. Both the 
defendants have been treated in the >laint as forming one party, and 
Narain Lal is undoubtedly entitled to irmgate the field from this well. We, 
therefore, think that it would be utterly futile to issue an injunction against 
the defendant Dongar restraining him =rom irrigating the field from this 
well, when his co-tenant, Narain Lal, vill not be so prevented. On this 
last ground the appeal is dismissed. Appeal dismissed 


KEDAR MATH 
VETSH- 
KING-EMP=ROR* 

Penal Code, Sec. 471—Scope of —Ciil sult—Defendant files receipts—Dental by 
plaintiff—Defendaeni does not prove re-eipts—Whether defendant can be said 
to beve used receipts within meaning of Sec. 471—Evidence Act, Sec. 15 
—Scope of. 

In a suit for arrears of rent the defendant produced receipts to prove 
payment of the amounts alleged t- be due from him. Three of these 
receipts were denied by the plaintiff The defendant made no attempt to 
prove the three receipts. Subsequently the defendant was prosecuted 
under Sec. 471, I. P. C., in respect of these three receipts, and it was ar 
on his behalf that he committed na offence because he merely filed 

- in court and made no attempt to =rove that they were genuine. Held, 





that the defendant used the receipts within the meaning of Sec. 471, I. P. C. ` 


because they were placed before the plaintiff for admission or denial and 
the plaintiff denied them. ; 
Scope of Sec. 15, Evidence Act, dainted out. 
CRIMINAL APPEAL from an order =f Mr. Briz BEHARI LAL, Assistant 
Sessions Judge of Allahabad. - 
K. D. Malaviya for the accused. 
*Cr. A. 1042 of 1934 
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CanMINAL Sankar Saran (Government Pleader) for the Crown. 
1935 The following judgment was delivered by 
eae ree ALLSOP, J.—This i is an appeal by Kedar Nath who has been sentenced 
v. to rigorous imprisonment for a period -of 4 y2 years under Sec. 471 read 


Ewro with Sec. 467 of the Indian Penal Code, that is, for the offence of using as 

Allsoh, J. genuine documents which he knew or Fad reason to believe to be forged 
documents. It appears that one Ram Das filed two suits for arrears of 
rent against the appellant in the court of the Tahsildar of Soram in the 
Allahabad district, viz., suits 556 and 557 of 1933. The appellant pro- 
duced five receipts to prove payment of the amounts alleged to be due from 
him. Two of these receipts were adm tted by Ram Das and the other 
three were denied. Thereafter the appellant did not put in an appear- 
ance as defendant to the suits and he made no attempt to prove the three 
receipts which had been denied. On May 17, 1934 both suits were decreed 
after making allowance for the sums paid and acknowledged under the 
two receipts which had been admitted. The appellant was then prosecuted 
in respect of the three disputed receipts. He was tried before a jury and, 

~t> as I have already~ said, he has been convicted. 

Shas One of the arguments addressed to me is that it cannot be said that 
“the appellant used the receipts within the meaning of Sec. 471 of the Indian 
‘Penal Code because he merely filed them in court and made no attempt 
to prove that they were genuine. Reliance is placed on Ambika Prasad 
Singh v. Emperor. The facts in that case may not have been exactly 
similar. In this case the appellant certainly used these three receipts because 
they were placed before the plaintiff for admission or denial and the plaintiff 
denied them. If the plaintiff had been deceived and had admitted them 
the appellant would have achieved his abject. The term ‘use’ is of wide 
meaning and I do not think that it can Seely be said that the appellant 
did not use the receipts. 

The other argument is that the finding of the jury is vitiated by 
the admission of evidence which was not properly admissible and by the 
~ misdirection of the learned Judge upon that point, There were five 
witnesses produced, the first two being the Tahsildar and an Honorary 
Asstt. Collector to whom the cases in the revenue court were ultimately 
transferred. Their evidence was merely formal. The third witness was 
Ram Das, the plaintiff in the two suits. He did say that the receipts 
were forgeries. The other two witnesses were Brij Lal and Har Bux. 
Their evidence was that in two suits filed by them in the years 1932 or 
1933 the appellant produced forged receipts by way of defence and 

-~ > never attempted to establish them when they were denied. The con- 
tention is that the evidence of these two witnesses was inadmissible. There 
can be no doubt to my mind that it was inadmissible. ‘The learned Judge 
` has relied upon Sec. 15 of the Evidence Act. It is a well-known rule of 

~ law that the evidence of similar but unconnected facts is not admissible 
o to prove a fact in issue. If a man is charged with a theft, the fact 
that he committed a previous but unconnected theft is obviously no 
reason for thinking that he is guilty. One has only to consider a speci- 

*I L R. 35 Cal 320 


A. L. J. B HIGH COURT -. 495 


fic instance to discover how unreasonable it would be to allow such Coma 
evidence to be produced. If a theft is committed, for instance, in the Izy; 
town of Allahabad, it would obviously be absurd to arrest any previous — 
convict and to say that he must be guilty because he had committed Xmar Natu 
thefts on previous occasions. Sec. 15 of the Evidence Act allows the pup. 
production of evidence to prove knowledge or intention when the 
aip of such knowledge or intention is in issue. If certain 
acts are proved which would constitute an offence if the neces- 
sary knowledge or intention were present and, if that knowledge or 
intention is denied, it is no doubt admissible to prove by the previous 
conduct of the accused person that he must have had the guilty know- 
ledge or intention which was a requisite ingredient of the offence. The 
learned Judge in the present case has however tndoubtedly used the evi- 
dence of these two witnesses not to establish that the appellant had a guilty 
knowledge or intention when he put in the receipts, namely, the know- 
ledge that the receipts were forged and the intention of using them dis- 
honestly, but also for the purpose of deciding that the receipts were in 
fact forged. . This is clear from his direction to the jury in his charge 5. | 
He says: 7 ` gs 
Direct evidence of forgery cannot be expected. The mere denial of Ram st~ 
Das would not be sufficient to hold the documents forgeries: I have”, 
permitted the evidence of instances of the use of questionable document 
by the present accused in the suits of Brij Lal Singh to come on the record 
as to my mind that evidence was admissible under Sec. 15 of the Evidence 
Act. 
It is clear that the learned Judge was telling the jury that the evidence 
of Ram Das was not sufficient to establish that the disputed receipts were 
in fact forgeries. If the evidence of the other two witnesses, Brij Lal and 
Har Bux, is excluded, there is no evidence except that of Ram Das to prove 
that the receipts were not genuine. It is quite clear that the evidence of 
these two witnesses is not admissible to prove the fact of the forgery. In 
view of the words used by the learned Judge in his charge I cannot but -~ 
believe that the jury were influenced in finding that the receipts were forged 
by evidence which was legally inadmissible to prave this fact. That being 
so, there was undoubtedly a failure af justice in this case because the appel- 
lant was found to be guilty on evidence which could not be used against 
him. 
I should, perhaps, make it clear that in my opinion the evidence of 
the two witnesses would be admissible to show that the appellant deli- -> ©. 
berately used the receipts knowing them to be forged provided it is satis- 
factorily established from other evidence that they were in fact forged.. > | 
The result is that the appellant has not been properly tried and the +. ` 
only course is to direct that he should be tried again before another jury. ` 
I therefore set aside the conviction and sentences and direct that the 
appellant shall be retried for the offence with which he is charged before 
another jury. If the appellant is on bail he shall remain on bail pending 
the orders of the court below. 
Retrial-ordered 


Allsop, J. 
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SALIG RAM AND oTHERS (Defendants) 
VETSHS 
GAURI SHANKAR TANDAN (Plsintif)* 
Limitation Act, Art. 144 and Sec. 28—Usufructuary mortgage—Adverse pos- 
- session of trespasser during continuance of mortgage—Whether right of 
mortgagor lost. 

Adverse possession against a usufructuary mortgagee is not adverse 
possession against the mortgagor, who is entitled to institute a suit for 
possession against a trespasser within 12 years after redemption. 

Periya Aiya Ambalsm v. Shunmn Gasunderam, I. L. R. 38 Mad. 903 
referred to. 

SECOND APPEAL from a decree of Mr. GosrInD SaruP MATHUR, Dis- 
trict Judge of Mainpuri, confirming a decree of Mr. AMBIKA PRASAD, 
Munsif of Etawah. 


S. P. Sinba for the appellants. 

Gopalji Mebrotra for the respondent. 

The ‘following judgment was delivered by 

NIAMATULLAH, J.—This appeal has arisen from a suit brought by the 
respondent for recovery of possession of plots 63, 64, 68 and 69 and for 
demolition of certain constructions made by the defendants on those plots. 
The plaintiff’s case was that the above mentioned plots were included in 
his zamindari, which was in possession of a usufructuary mortgagee for a 
considerable length of time, that he redeemed the mortgage in 1928 and 
found the defendants to be in unlawful possession of portions of the afore- 
said plots the latter having constructed certain buildings, such as ‘sahdari’, 
latrine etc. thereon. The suit was brcught on June 19, 1931, so-that 
there could be no question of limitation if the plaintiff’s cause of action 
accrued when he redeemed the usufructuary mortgage. The defence was 
that many of the buildings in question in the case were not situate in any 
of the plots above referred to, that the defendants made the constructions 
that might-be found to be situate in those plots, with the permission of the 
usufructuary mortgage 30 years before the suit. Limitation and adverse 
possession were also pleaded apparently on the ground that the cause of 
action for the present suit arose when the constructions were made. The 
plaintiff was also said to be estopped by acquiescence in not objecting to 
the constructions when they were made. 

A commissioner was appointed by -he trial court. According to his 
report, a well and the northern portion of the ‘sahdari’ were outside the 
plots claimed by the plaintiff, and the controversy was limited to the 
southern portion of the ‘sahdari’. Five ‘karis’ of land and part of a 
‘chabutra’ and a ‘chappar’ etc. were according to the commissioner’s 
report, situate in one or the other of the plots already referred 
to. Both the courts below found thar the plaintiff was not estopped 
by any acquiescence, as the defendants constructed the buildings in 
dispute with their eyes open and in full knowledge and disregard of 
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the. plaintiffs right. No question of estoppel by acquiescence was argued 
in second appeal. Both the courts below found that the defendants 
failed to establish that they had made the constructions with the permis- 
sion of the mortgagee. The lower appellate court expressed the opinion 
that the defendants made the const-uctions without obtaining the mort- 
gagee’s permission, but the mortgagee did not care to institute a suit for 
ejectment. Es 

As regards limitation and adverse possession, both courts held tha 
adverse possession against the mortgagee is not adverse possession against 
the mortgagor, who can institute a suit for possession against a trespasser 
within twelve years after redemption. This view was controverted by 
the learned advocate for the appellant in second appeal. It was argued, 
on the -authority of Periya Aiya Ambalam v. Shuninugasunderam’ that 
adverse ‘possession against the mortgagee might also be adverse against 
the mortgagor if a trespasser takes possession in denial of the mortgagor’s 
right. Certain observations occurring in that case are strongly relied 
upon but in my opinion they should not be divorced from the facts of 
the case which was one int which the mortgagor had sued for a declaration 
of his right during the subsistence of a usufructuary mortgage. The 
defendants in that case had trespassed into a house which had been mort- 
gaged by the plaintiffs for a term of 20 years. The plaintiffs sued for a 
declaration of their right, reckoning limitation from a certain date. It was 
alleged that the plaintiffs’ cause of action had arisen on a prior date. The 
questions referred to to the Full Berch were:— 

(1) Whether a trespasser dispossesses a mortgagor in possession (the 
mortgage being simple), or 2 mortgagee in possession (where the 
- mortgage is usufructuary), is such possession of the trespasser adverse 
against the simple mortgagee in the one case or against the mortgagor who 
is not entitled to possession in the other case? 

(2) Whether a fresh cause of action for a suit for declaration of 
title arises from each distinct denial af the plaintiffs title so long as the 
title itself is not lost or whether there cannot arise any new cause of action 
based on new denials of title after the first denial. 

The answer given by the Full Bench was, a 


Possession may be adverse, but whether it is so or not in any case will 


depend upon the facts of each case. . The question whether the ` 


possession of a trespasser who dispossesses a mor-gagor in'possession is adverse 
against a simple mortgagee does not arise in the case, and we express no 
opinion with regard to it. 

As the cause of action in this case arose only in 1908, the second ques- 
tion, whether a fresh cause of action arises irom each distinct denial of 
the plaintiff's title, also does not arise in the case, and we express no 
opinion with regard to it. i 

In the body of the judgment the Full Bench stated with reference to 
certain cases that 
an equity of redemption may be fost by adverse possession, but for that 
purpose it is not sufficient for a trespasser who has ousted a mortgagee, to 
prove that possession is held on an exclusive title, without’ also showing 
IL L R. 38 Mad. 903 (r.B.) 
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that it was acquired and recane with. a assertion of an adverse title to 
the knowledge of the mortgagor. 

It seems to me that the question whether the’ right of die mortgagor 
is lost by the adverse possession of a trespasser for more than 12 years 
during the continuance of the usufructuary mortgage depends upon the 
terms of Sec. 28 and Art. 144, Sch. I, Indian Limitation Act. Sec. 28 
provides that at the determination of the period limited to any person for 
instituting a suit for possession of any property his right to such property 
shall be extinguished. Under Art. 144 limitation begins to run when’ 
possession becomes adverse to the plainriff. If the mortgagor is not 
entitled to any kind of possession or enjoyment of the mortgaged pro- 
perty during the continuance of the usufructuary mortgage, the mort- 
gagor is not entitled to sue a trespasser for possession. It.is the mort- 
gagee alone who can do so, and if the mortgagee does not care to bring 
such suit for more than 12 years, Sec. 28, Limitation Act, operates to 
extinguish the mortgagee’s title to the property in possession of a tres- 
passer. The mortgagor’s right to sue far possession accrues for the first 
time when after redemption he is unable to take possession of part of the 
mortgaged property which he finds to be in possession of a trespasser, who 
denies his title to it. He becomes entitled to sue the trespasser when he 
redeems the property and is opposed by the trespasser. It is clear that 
the period of limitation for his suit is 12 years to be reckoned from the. - 
date of redemption,. and the -trespassers possession would not become 
adverse to him till after redemption. Cases in which the mortgagor is 
entitled to some sort of enjoyment of the mortgaged property inspite of 
the usufructuary mortgage stand on a different footing. Again, different 
considerations apply where a question of limitation arises in a suit -for 
declaration. Failure to sue for declaration within time does~not involve 
the extinguishment of the plaintiff's title, as Sec. 28 is applicable only to` 
cases in which the plaintiff is entitled to sue for possession and fails to do 
so within the period of limitation prescribed for his suit. In my opinion 
the lower courts have rightly held that the plaintiff’s suit is not barred by 
limitation. The appeal fails, and is dismissed with costs. 

Leave to appeal under the Letters Patent is granted. 

Appeal dismissed 


ISHWAR DAYAL (Plaiintf) 
VCTSUS 
AMBA PRASAD anv oTHerRs (Defendants)* 

Cini? Paes (VI o 1870), Sch! Il, Art. 17 (ii) end Sec. 7 (iv) (c)—Sudt 
for declaration that mortgage bond was unenforceable and family property 
was not saleable in execution of decree for sale on basis of the mortgage. 

Where the plaintiff sued for a declaration that a mortgage bond executed 
by his father in favour of the defendant was unenforceable and the family 
property mortgaged by that deed was not saleable in execution of an ex 
parte decree for sale obtained by the defendant on the basis of the said 
mortgage deed, beld, that the plaintiff merely prayed for a declaratory decree 
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' and the case fell within the purview of Art. 17 (ii) ofthe Second Schedule 
of the Court Fees Act. > a OM 
` Kalu Rem v. Babu Lal, [19327 A. L. J. 684 distinguished. 
First APPEAL from a decree of Basu Kenar Nato Menra, Sub- 
ordinate Judge of Bulandshahr. l 
Chandra Bhan Agarwalla for the appellant. 
N. C. Vaish for the respondents. 
The judgment of the Court was delivered by 

- Tepan Arman, J.—This appeal arises out of a suit brought by the 
- plaintiff-appellant for a declaration that the hypothecation bond, dated 
January 2, 1925, executed by defendant No. 2, the father of the plaintiff, 
in favour of defendant No. 1, was unenforceable and that the family 
property mortgaged by that deed was not saleable in execution of an 
ex parte decree for sale obtained by defendant No. 1 on the basis of th? 
said mortgage deed. ‘The plaintiff also prayed for a declaration that 

the purchase made by defendant No. 3 in execution of d simple money 
decree . is null and void as against the plaintiff and the property 
in dispute. 

The plaintiff valued. the suit tor the purpose of jurisdiction at 
Rs. 10,000 and paid a court-fee of Rs. Z0. The plaintiff's case was that 
there was. no legal necessity for the execution of the mortgage deed by 
defendant No. 2, and the amount, if any, borrowed by defendant No. 2 
was spent by him on “improper acts and immoral purposes”. It was 
recited in the plaint that defendant No. 1 obtaimed an ex parte decree on 
the basis of the mortgage deed without impleading the plaintiff. The 
relief as against defendant No. 3 mentioned above was based on the 
allegation that the purchase made by her was in execution of a simple 
money decree with respect to a debt that was taken by defendant No. 2 
for immoral purposes. - 

Defendant No. 1 alone contested the suit and one of the pleas 
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Vv. 
AMBA Prasan 


Iqbal 
Abmed, J. 


raised by him was that ad valorem court-fee on Rs. 10,000 was payable | 


and the plaint was insufficiently stamped. The learned Subordinate 
Judge relying on. the Full Bench decision in the case of Kalu Rem v. 
Babu Lal’ accepted the contention of the defendants and called upon the 
plaintiff to pay ad valorem court-fee on Rs. 10,000. He granted time 
to the plaintiff for making good tke deficiency in the court-fee, but as 
the plaintiff failed to make good the deficiency he dismissed the suit with 


costs. 

The plaintiff has come up in appeal to this Court and it is contended 
on his behalf that the court-fee paid on the plaint was sufficient and the 
‘view taken by the court below was erroneous. In our judgment this 
contention is well-founded. 

The question whether the court-fee paid is or is not sufficient must 
be decided with reference to the relief prayed for in the plaint irrespective 
of the fact whether the omission of the plaintiff to ask for some further 
or consequential relief would or would not entail the dismissal of the suit 
in view of some statutory provision, e.g., the provisions of Sec. 42 of the 
Specific Relief Act. At the stage at which the consideration of the 
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question of court-fee arises the court is not concerned with the question 
as to what reliefs should have been prayed for by the plaintiff. It has to 
confine its attention to the reliefs contained in the plaint and to see 
whether the court-fee paid by the plaintiff is or is not sufficient in accor- 
dance with the provision of the Court Fees Act. Further, in the decision 
of the question of court-fee the court has to bear in mind the principle that 
a fiscal enactment is to be strictly construed and in favour of the subject. 


It is contended on behalf of the plamtiff-appellant that as the plain- 
tiff merely prayed for a declaratory decree the case fell within the purview 
of Art. 17 (i) of the Second Schedule to the Court Fees Act, which 
provides a fixed court-fee of Rs. 10 for a plaint “to obtain a declaratory 
decree where no consequential relief is prayed.” It is contended, on the 
other hand, on behalf of the defendant-respondents that the prayer con- 
tained in the plaint was not only for a declaratory decree but also for i 
consequential relief and the plaintiff was therefore liable to pay ad, valorem 
court-fee on the amount (Rs. 10,000) in accordance with Sec. 7 (iv) (c) 
of the Court Fees Act that provides about court-fee in suits to obtain a 
declaratory decree or order where consequential relief is prayed. 

The Full Bench decision in Kalu Ram v. Babu Lal mentioned above - 
has no application to the case before us. In that case the relief prayed 
for in the plaint was for the cancellation of an instrument and also for the 
cancellation of the compromise, the preliminary decree and the final 
decree in a certain suit and it was held by this Court that the court-fee 
payable was under the residuary articles, Schedule I, Art. I of the Court 
Fees Act. We are not concerned in the present case with any prayer for 
the cancellation of any instrument or for the cancellation of any decree. 
The only question that we have to consider is whether the reliefs sought 
by the plaintiff were mere declaratory reliefs or there was also 2 conse- 
quential relief prayed for by the plaintiff. In the Full Bench case men- 
tioned above it was observed that the words “consequential reliefs” in Sec. 7 
(w) (c) mean some relief which follows directly from the declaration 
given and “cannot be claimed independently of the declaration as a 
substantive relief”. Similarly in Mirzs Hyder Alli Sabib v. Hussain 
Raza Sabib? it was held that consequential relief means a substantial and 
immediate remedy in accordance with the title that the court has been 
asked to declare. In short, consequential relief means some relief which 
is a necessary corollary to the principal declaratory relief prayed for by 
the plaintiff. Instances of consequential relief within the meaning of 
Sec. 7(#v) (c) of the Court Fees Act, are furnished by cases in which, 
over and above the prayer for declaration of his title, the plaintiff asks - 
for some relief by way of injunction, ar possession, or appointment of 
receiver, or for partition of his share etc. Such cases must be distinguished 
from cases in which two or more declaratory reliefs are prayed for by the 
plaintiff. It may be that one of such declaratory reliefs can in one sense 
be said to follow from the other declaratory relief claimed by the plaintiff, 
but this fact alone cannot make a declaratory relief a consequential relief 
within the meaning of Sec. 7(#v)(c) of the Court Fees Act. Instances 
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of suits in which more than one declaratory relief were prayed for and Crm 
each of the reliefs was held to be an independent declaratory relief, are 935 
furnished by the decisions of this Court in Brij Gopal v. Swraj Keran®, — 
Lakshmi Nerain Rai v. Dip Narain Rai* and Abdul Samad Kben v Datar 
Anjuman Islamia, Gorakbpur®, In the last mentioned case the plaintiff An 
prayed for a declaration that a deed of gift executed by a certain person Auma Prasan 
in favour of the defendant was illegal and ineffectual as against the plain- Faal 
tiff and that the defendant had no right to interfere with the possession er 
of the plaintiff. It was held that a court-fee of Rs. 20 paid on the plaint 
was sufficient as the relief claimed in the plaint involved two declarations. 

In the case before us the declaratory relief prayed for by the plain- 
tiff that the hypothecation bond was unenforceable and that the family 
property was not saleable in execution of the decree obtained by defendant 
No. 1, was really only one declaratory relief for the simple reason that on 
the date of the suit the hypothecation bond had merged in the decree and 
had ceased to exist, and it was the apprehension of the family property 
being sold ‘in execution of the decree that led the plaintiff to institute the 
suit and to claim the relief noted above. Indeed, if he had simply asked 
for a declaration that the property was not saleable in execution of the 
decree, that relief could, on proof of the facts alleged by the plaintiff, 
have been granted to him. The relief for a declaration that the family 
property was not saleable in execution of the decree was, therefore,'a .Ț 
declaratory relief and not a consequential relief. The plaint was therefore 
sufficiently stamped and the court below was wrong in dismissing the suit. 

For the reasons given above we allow this appeal, set aside the decree 
of the court below and remand the case to that court with directions tu 
readmit it to its original number and to try and dispose it of according to 
law. Costs here and hitherto shall be costs in the cause and shall abide 
the result. l - , 

Case remanded 


$ [1932] A. L. J. 466 ; *[1933] A L. J. 311 
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RAM CHARAN AND ANOTHER (Defendants) Aen 
VeCTSUS — 
GAJADHAR AnD ANOTHER (Plaintiffs)* ee 
Abadi—Parti lend—Tenant plants trees—Whether can take wood. Feb, 22 
In the absence of proof of custom tenants have no legal right to take the -na 
wood of trees planted by them on parti land in the village abadi. Cj. 


Jagdish Narain Singh v. Jokben Abir, 5 L C. 256 and Rom Serup v. Burner, J. 
Jagennath, 25 1. C. 152 relied on, 

SECOND APPEAL from a decree of Mr. K. D. BANERJI, Additional 
Subordinate Judge of Allahabad, confirming a decree of TH. HarDeEoO 
SINGH, Munsir, East Allahabad District. 

A. K. Khan and K. N. Sinbs for the appellants. 

G. P. Bbargeva and Deo Narain Singh for the ae 
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1935 BENNET, J.—This is a second appeal by the defendants against con- 
— curring decrees of the two lower courts awarding the plaintiffs Rs. 75 
Res ree damages for the cutting down of a neem tree on parti land in the village 
GayapHan site by the defendants. The plaint set cut that the tree was owned and 
Benat, J. possessed by all the zamindars of the village and that the defendants cut 
*“ it down without any right. The written statement alleged that the tree 
was planted by the father of the defendant No. 1 close to his house which 
was now used as a cattle-shed and was still in the possession of the defen- 
dants, and that the tree was planted more than 40 years ago, and that the 
defendants required wood for the construction of their house and there- 
fore got the tree cut down. ‘The written statement did not clearly say 
that the tree was planted with the permission of the zamindars, Further 
it did not say that there was any custam in the village by which the 
defendants-tenants were entitled to the wood of trees planted by them 
on parti land in the village abadi. The sle issue framed was whether the 
_ plaintiff is the owner of the tree in suit and to what sum the plaintiff is 
entitled. The lower court found that the plaintiff did not know who 
planted the trees, that the trees were planted by the ancestor of the defen- 
dant on parti land of the abadi, that there was no evidence of the custom 
that the defendants were mere trespassers, and therefore the suit was 
decreed. The lower appellate court found that there was no permission 
of the zamindar pleaded nor proved and it upheld the decree regarding 

the defendants as trespassers. 

The defendants have appealed to this Court on the ground that they 
had a legal right to take the wood of this tree. The defendants rely on 
the ruling reported in 72 I. C. 108 of Mr. Justice Daniels, in which he 
dealt with other matters and at page 109 he stated: 

It is next argued that in the absence of proof of special custom 
Jagannath though in possession of the trees, had no right to transfer them. 
The lower court relies on the ruling ir Jaleswar Sabu v. Raj Mangal, I. L. 
R. 43 All. 606, and I agree with the lower court that whatever views may 
formerly have been held, the presumption now is that a tenant has a right 

_ to cut and sell trees planted by him. 

The judgment shows that the suit related to the possession of certain 
trees and of a house in the abadi. The reasons given by the learned Judge 
are vague and the ruling to which he refers relates to the case of trees 
planted on what had been an occupancy holding. That ruling in I. L. R- 
43 All. 606 does not apply, in our opinion, to the case of trees planted on 
parti land in the abadi. On behalf of the plaintiffs reliance is placed on 
the case of Jagdish Narain Singh v. Jokban Ahir, in which Sir John 
Stanley and Mr. Justice Piggott held that trees planted in a grove outside 
the occupancy holding of a tenant could not be sold by the tenant and in 
the case of Rem Sarup v. Jagannath’, the late Mr. Justice Sunder Lal 
held that a tenant had no right to sell trees planted on the waste land in a 
village. We consider that these two latter rulings should be followed. 
For the plaintiffs reliance was also placed on the case of Gobardhan 
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Pande v. Debi Bux Kurm. ‘This was the ruling by a learned single Judge, 
Mr. Justice Boys, and in regard to trees planted on parti land in the abadi 
he held that the criterion was where a person who has planted the trees 
gives or gives up something in return for the permission to plant the 
trees and that in the absence of other special considerations, the tree 
becomes the property of the person who plants it but where he gives 
nothing, the property in the tree becomes as thar of a zamindar. We do 
not think that this is a general criterion which we should follow, as it is 
not apparent from where the doctrine of consideration is derived but the 
case does not apply to the presént suit, because in the present suit there 
was no previous permission to plant. 

It is usual that in cases like the present there is evidence of custom 
and a finding of custom, and we consider that it lay on the defendants to 
plead and prove a custom by which they could be entitled to take the 
wood of this tree. In the absence of any proof of custom, we consider 
that prima facie the presumption is in favour of the ‘zgamindar. The 
zamindar is the owner of the soil of a parti Jana and presumably the tree 
which is grown on that parti land and attached to the soil is transferable 
with a transfer of land and presumably therefore the tree goes with the 
land and must be regarded as pertaining to the land. In the absence 
therefore of a pleading and proof that the defendants had a right to cut 
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the tree, we hold that the defendants had no such right. We accordingly 


consider that the decision of the lower courts is correct, and we dismiss 
this second appeal with costs. 

Appeal dismissed 

"1929 A. I. R. All. 146 


MOHD. QULI KHAN (Plentif) 
Versus i 
-= MUBARAK FATIMA (Defendent)* . 

Contract Act, Sec. 69—Beneficiarie’’ suit for recovery of money due to them 
decreed against the two snntwellis—Decree executed against mutwalli in 
possession of endowment funds—Whetber latter can sue his co-mutwalli for 
contribution. 

- Where in a suit by the beneficiaries to recover the money payable to 
them under the deed of endowment, the Court passed a joint decree against 
the two mutwallis, and the beneficiaries obtained satisfaction of their decree 
from the mutwalli who had the ‘bulk of the funds of the endowment in 
his possession, it is not open to the latter to sue his co-mutwalli for contri- 
bution as if the co-mutwalli was under a personel obligation to pay to the 
beneficiaries. 

SECOND APPEAL from a decree of A. P. GEmpiaL ESQ., Subordinate 

Judge of Bareilly, confirming a decree of the Münsif. ` 


Ambika Prasad Dube for the appellant. 
Appeal heard under Order 41, Rule 11, C. P. C. 


a ~The rene judgment was delivered by 
*S, A. 1081 of 1934 
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NIAMATULLAH, J.—The suit which has given rise to this appeal was 
brought by the plaintiff-appellant for contribution. The parties to this 
case are co-mutwallis under a deed of endowment which reserves certain 
benefit in favour of certain persons hereinafter called the beneficiaries. 
Both the courts below have dismissed the plaintiff’s suit. 

The beneficiaries instituted a suit against the parties to this case for 
recovery of what was receivable by them under the deed of endowment 
in respect of the years 1332-1334 F. The present plaintiff was arrayed as 
the first defendant and the present defendant was the second defendant. 
The latter did not enter appearance, and the proceedings were ex parte 
against her. The first defendant (the present plaintiff) contested the 
suit, inter alia, on the ground that 

half the property is entered in Mubarak Fatima’s (the present défendant’s) 
name, who had received from the defendant No. 1 all her profits up to 
1334 F. 

One of the issues framed by the court in that case was “What amount, 
if any, is due to the plaintiff and against which defendant or against both.” 
The court decreed the plaintiff's claim in these terms:— 

The plaintiffs are, therefore, entitled to a decree against both the defen- 
dants, as both are trustees of the encowed property appearing so in revenue 


papers. 

The beneficiaries executed their decrees and obtained satisfaction there- 
of from the plaintiff alone. The present suit was brought by the plaintiff 
for recovery of half of what he had tc pay to the beneficiaries under the 
decree obtained by them. His case is that the parties being co-mutwallis, 
the defendant ought to contribute half of what was payable to the bene- 
ficiaries. Both the lower courts have found that the bulk of the profit 
came into the hands of the plaintiff and the latter is not, therefore, entitled 
to recover anything from the defendant, who has no funds in her hands 
belonging to the endowment. On tkat finding the plaintiff’s suit was 
dismissed. 


It is contended in second appeal that the decision in the beneficiaries’ 
suit operates as res judicata between the parties to this case so far as the 
defendant’s liability to contribute is concerned. I am unable to accept 
this contention. The present defendant, who was the second defendant 
in the beneficiaries’ suit, did not enter appearance. There was nothing in 
the pleas taken by the plaintiffs or the defendant No. 1 in that suit which 
amounted to an allegation that even though the bulk of the profits came 
into his hands the co-mutwalli, who was without funds, was nevertheless 
liable to contribute half of the money payable to the beneficiaries. The 
question to be decided now was not directly and substantially in issue in the 
beneficiaries’ suit. All that the court held in that case was that as between 
the beneficiaries on the one side and the two mutwallis on the other no 
specification of the latter’s liability need be made. Accordingly a joint 
decree was passed. It was open to the beneficiaries to execute their decree 
against one or the other of the ‘Mutwalklia’ who were the judgment-debtors. 
It so happened that they obtained satisfaction of their decree from the 
mutwalli who had the funds af the endowment in his possession. It is 
not, in my opinion, open to the latter to sue his co-mutwalli for contribu- 
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tion, as if the co-mutwalli was under a personal obligation to pay to the ~ 


beneficiaries. It was out of the incom- of the endowed property that the 
mutwallis were to pay to the beneficiaries. One of the two mutwallis 
realising the bulk of the profits of the endowed property was bound to 
pay to the beneficiaries. A suit like tEis can succeed only if it fullfls the 
requirements of Sec. 69 of the Indiar Contract Act, which provides: 
A person who is interested in she payment of money which another 
is bound by law to pay, and who merefore pays it, is entitled to be reim- 
bursed by the other. 

I have not before me the deed ot endowment, and it is not possible 
to say that it contains any stipulation which, in all circumstances, directs 
each mutwalli to pay half of what is directed to be paid to the benefi- 
ciaries. I take it that the mutwallis who are in charge of the property 
have been made liable to pay certain sums out of the income thereof to 
the beneficiaries. If only one of the two mutwallis is in possession of the 
bulk of the income, and he pays off th=- beneficiaries, it cannot be said that 
he has paid what the other mutwalli wes bound to pay. He has paid what 
he was himself bound to pay, having -egard to the fact that the bulk of 
the profits came into his own hands. <n this view J think the lower court 
has correctly held that the plaintiff is rot entitled to contribution that the 
plaintiff's suit was rightly dismissed. This appeal tails and is dismissed under 
Order 41, R. 11, C. P. C. 

; Appeal dismissed 


RAM CHANDEL (Defendant) 
Versas 


TIWARI HUB LAL (Plaintiff) * 


Grove—Plented on occupency bolding b- tenani—Right of trensfer—Tenency . 


Act II of 1901, Sec. 20(2). 

Where an occupancy tenant mctgaged a plot of his holding in 1913 
and the finding of the lower appefate court was that at the time of the 
mortgage a grove existed on this plot and the tenant had planted the 
grove with the implied permission cf the zamindar, beld, that the zamindar 
must have consented to the aker -tion of this plot from an occupancy 
tenure to a grove tenure, and this olot therefore became capable of mort- 
gage and could be sold in executior of a mortgage decree. 

Days Kishen v. Mobammad Wazir Abmad, 13 A. L. J. 833 and Rem 
Dial v. Nerpat Singh, I. L. R. 33 All. 136 dissented from. Jaleser Sabu v. 
Raj Mangal, 19 A. L. J. 616 relied on. 

SECOND APPEAL from a decree o7 Basu Briy BEHARI LAL, Subord.- 
nate Judge of Etawah, confirming a cecree of BABU SARI GOPAL SINGH, 
Munsif of Phaphund. 


A. P. Pandey for the appellant. 

Shiva Prasad Sinba for the respondent. 

The judgment of the Court was delivered by 

BENNET, J.—This is a second <ppeal by defendant No. 3 against 


concurring decrees of the two lowe courts which have granted the 
*S. A. 855 of 1931 
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plaintiffs-mortgagees a decrée for sale on a mortgage of June 21, 1913, 


- executed by one Lalla, who is defendant No. 1. The mortgage purported 


to be in regard to two of the former numbers, plots 50 and 51. We 
are concerned in the present suit only with plot No. 50 which is-the 
present No. 85. It is found by the lower appellate court that this number 
was one of seven numbers which formed the occupancy holding of defen- 
dant No. 1 and it was recorded as an occupancy holding in the papers of 
the settlement of 1872. The plot No. 5) is now occupied by 92 trees of 
which 88 are mango trees standing in regular rows and the lower appellate 
court has found that this plot is therefose grove-land and was a grove at 
the time of mortgage. e question which has been agitated in second 
appeal is that because the plot was originally part of an occupancy holding 
erefore the mortgage in 1913 was invalid and the mortgage cannot be 
enforced by a decree for sale. For the respondents the view is put forward 
that when the trees were planted on this plot the plot changed its nature and 
ceased to be part of an occupancy holding and became grove-land and 
was therefore transferable by way of mactgage and can be sold in execu- 
tion of a mortgage decree. There are a number of rulings to which 
reference has been made and learned counsel for the appellant relies on 
the following rulings:—Deya Kishen v. Mobemmad Wazir Abmad', a 
ruling of 1915; Ram Dial v. Narpat Stugh*, a ruling of 1909. In the 
earlier of these rulings of 1909 there was co consideration as to whether the 
existence of the’ grove-land had changed -he nature of the holding, but it 
was merely held that where an occupancy tenant purported to mortgage a 
grove which was his occupancy holding, the grove could not be sold in 
execution of a decree on:the mortgage.- In 13 A. L. J. 833 it was held 
that the planting of a grove by an occupancy tenant on his holding with the 
permission of the zamindar does not change the nature of the holding from 
“occupancy tenancy to grove-land and the tenant has not got the right to 
sell the trees so planted, nor can the trees be sold in execution of a decree 
against the tenant. This ruling undoubtedly is in favour of the appellant 
and if this ruling had been followed by this Court we consider that it 
would be a strong reason to allow this appeal. But the ruling has not 
been followed by this Court. In Jaleser Sabu v. Raj Mangal? two learned 
Judges of this Court held the contrary, and this was followed by a learned 
single Judge in Man Singh v. Madho Sirgb* and also by another learned 
single Judge in Nawab Sayed Sultan Husain Khan vw. Jwala®. These 
later rulings ranging from 1921 to 1924 lay down that the planting of ` 
a grove may change the nature of the occupancy holding and render the 
grove capable of being mortgaged and of being sold in execution sale on 
2 mortgage decree. That view of the character of the groves has beer 
adopted by the legislature in framing the Agra Tenancy Act, Act IN of 
1926, and in Sections 196 and 197 (s) and (b) it is provided that where 
a tenant, such as an occupancy tenant, plants trees on a part of his hold- 
ing so that the portion planted becomes a grove, that part becomes grove- 
land and is held under non-occupancy teaure ‘and is transferable and the 


lease will expire when the land ceases to be grove-land. -As the view of 
113 A L J. 833 "LL R 33 AIL 136 
119 A L, J. 616 t22 A. L. J. 70 
“78 LG (AIL) 483 -- 
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the later rulings has now been adopted by the legislature we do not 
think that we should go back to the earlier rulings of 1909 and 1915 on 
which learned counsel relies, particularly as in one of these rulings, that 
of 1909, this aspect of the case was not considered as to whether the 
existence of the grove-land changed the nature of the holding. In the 
case before us the trees have been standing fér a very long time on the 
holding and the lower appellate court finds that these trees range in age 
from 30 to 50 years. On this view of the case we consider that when the 
zamindars gave implied permission, as the lower appellate court has held, 
that the tenant should plant a grove on this particular number out of 
his occupancy holding, the zamindars must have consented to the altera- 
„tion of the tenure of that number from an occupancy tenure to a grove 
tenure. Accordingly that number became capable of mortgage and could 
be sold in execution of a mortgage decree. 

The decree therefore of the lower appellate court is correct and we 
dismiss this second appeal with costs. Appeal dismissed 


TIRLOKI PRASAD 
Versus ; 
KUNJ BEHARI LAL (Oficial Receiver) * 
Civil Procedure Code, Sec. 60(c)—Agriculturist”—Meaning of. 
The term agriculturist used in Sec. 60(c), Civil Procedure Code, is used 
in the sense of a person who is an agricultunst by profession, that is, a 
a person whose main source of livelihood is cultivation. 
SECOND APPEAL from an order of R. L. Yorxe Esq., District 
Judge of Meerut. 


K. Verma and K. N. Gupta for the appellant. - 

N. C. Vaish for the respondent. 

The judgment of the Court was delivered by 

Au.sop, J.—This is a second appeal from an order passed in first appeal 
by the learned District Judge of Meerut in the course of insolvency 
proceedings. The appellant, Triloki Prasad, and his brother, Sri Ram, 
were adjudicated insolvents, The receiver seized a house No. 41, which is 
situated in the city of Meerut. The appellant, Tirloki Prasad, made an 
application that he was an agriculturist, that the house No. 41 was his 
residential house and that it was not subject to attachment under the 
provisions of Clause (c) of Sec. 60 of the Code of Civil Procedure and 
Sub-section (5) of Sec. 28 of the Provincial Insolvency Act. The court 
of first instance found that the appellant was not, in the true sense of the 
term, an agriculturist and that Sec. 60 of the Code of Civil Proéedure, 
Clause (c), did not apply to him. In appeal the learned District Judge 
found that the appellant was, in a sense, an agriculturist; but he went 
on to say that the house was subject to attachment, because it was not 
appurtenant to a holding and was not occupied by an agriculturist as such. 

In second appeal it has been contended that the statement of law which 
the learned District Judge made is not a correct statement and that a 
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house if it is occupied by the agriculturist is not liable to attachment, even 
if it is not occupied by him as an agriculturist. It has also been contended 
that there is a finding of fact, which is binding on us, that the appellant 
is an agriculturist. We consider that the learned District Judge did not 
intend to find that the appellant was an agriculturist in the proper sense 


Kuwys Banas of the term as used in Clause (c) of Sec. 60 of the Code of Civil Proce- 
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dure. He has said: 
No doubt the objectors (that is, the appellant and his brother) were 
not primarily cultivators, but of the fact that they were cultivators, i.e., 
agriculturists in respect of these plots, there is no room for doubt or dispute 
now. 

By the expression “of these plots” he is referring to the fact that 
the appellant and his brother were ad=xrittedly in possession of a piece of° 
land just outside Meerut City which had an area of 2 bighas 13 biswas 
and which was a grove, part of which was from time to time cultivated. 
From the terms used by the learned District Judge we consider that he 
took it for granted that any body who cultivated any land anywhere was 
an agriculturist. That is not the meaning which has been applied by the 
Code to the term “‘agriculturist” in Cause (c) of Sec. 60, C. P. C. We 
may refer to the case of Jemna Prasad Raut v. Raghunath Prasad. There 
it was said in respect of a dispute upon this question that the question arises 


` as to what is his main source of income and whether or not he is an agricul- 


turist within the strict sense of the term and occupies the house as such. The 
test applied i in deciding whether a person was an agriculturist was whether 

main source of income was derived from cultivation or not. A similar 
view was held in Sempat v. Ram Prasad’. We entirely agree that this 
is the proper test. The term “agriculturist” used in ge. Be (c) of Sec. 
60 of the Code of Civil Procedure is used in the sense of a person who is 
an agriculturist by profession, that is, a person whose main source of 
livelihood is cultivation. 

We do not think that in deciding the present appeal it is necessary 
to express any opinion about the proposition of law laid down by the 
learned District Judge in respect of the question whether a house can be 
attached if it is occupied by an agricrlcurist in some capacity other than 
that of an agriculturist. We are satisfed that the appellant was not an 
agriculturist at all in-the sense in which the term is used in Sec. 60 of the 
Code of Civil Procedure. 

The appellant and his brother were the sons of a man who was a 
money-lender and owned houses in Meerut City. He does not appear 
to have had any zamindari or any connection whatsoever with agricultural 
land. After his death his money-lending business was carried on by his 
son other than the appellant, and that son had also a timber shop, and 
there were a number of houses which were let out to tenants and from 
which the brothers obtained income by way of rent. The appellant 
himself has made a statement in the course of these proceedings in which 
he has admitted that he obtained his share of the profits from the money- 
lending business and from the rent. He has admitted that, at the time 


when he and his brother were adjudicated insolvents, the rent from houses 
"LL R. 35 All, 307 771932] A. L. J. 499 
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brought them in an income of somethng between Rs. 100 and Rs. 200a Gam 
month, and he has also admitted that -here were profits from the money- Toy; 
lending business and from the timber shop, although he cannot say how — 
much. We should perhaps mention that he did -not admit-that he had Pas 
any share in the timber shop; but at the same time he did admit that he 
obtained a satisfactory income at least from the rent of houses owned by Kons ‘Benans 
him. The size of the grove, which hasan area of just under three bighas, 1 
and the fact that upon this grove there were a large number of trees show Allsop, J. 
that there could have been little cultivation and not much profit from it. 
It is clear to us that the appellant and hs brother at the date of adjudication 
could, in no sense, be properly described as agriculturists, that is, persons 
who had, as their main source of livel:hood, the profits from the cultiva- 
tion of land. It has been suggested that we should consider the possession ' 
of the appellant not at the time when the order af adjudication was passed, 
but at the time when the receiver was proposing to sell the house in dispute. 
Under the provisions of the Provincial Insolvency Act, the property of an 
insolvent vests in the receiver at the d_te of adjudication, and if property 
is not to vest, it must be exempt from attachment under the provisions of 
Sec. 60 of the Code of Civil Procedure at that date. Once it has vested, it 
becomes the property of the receiver, aad he is entitled to deal with it. In 
our opinion the appellant was not an agriculturist, and the house in dispute 
vested in the receiver at the date of adgidication. That being so there was 
no force in the objection, and the effect of the order of the courts below 
was correct. We dismiss the appeal with costs. 
Appeal dismissed 


BADLOO AND ANOTHER (Plaintiffs) com 
VETSTS nani 
NANU and oTHERS (Defendants)* 


Civil Procedure Code, Or. 22, R. 3—Suit for possession and demolition—Decreed 7 *! 
—Appeal—One of the defendants Ees—Legal representatives not brought Numar- 
om record—Appeal allowed and suit dismissed—Whether decree correct in vuam, J. 
lew. 


Plaintiff’s suit for possession oœ land and for demolition of certain 
constructions made by the defend=<nts thereon was decreed by the Court 
of first instance. The defendants. eight in number, preferred an appeal 
to the lower appellate court; and during the pending of the appeal one 
of the defendants died and his legal representatives were not brought on the 
record. The lower appellate cour- dismissed the suit im toto. Held, on 
second appeal, that as any one of te defendants could have impugned the 
entire decree and the lower appellate court did set aside the entire decree 
at their instance and dismissed the -plaintiff’s suit #s toto, no fault can be 
found with the procedure of that ‘Court. 

SECOND APPEAL. from a decree of Mautvi MuHam™ap TAQI KHAN, 
First Subordinate Judge of Meerut, reversing a decree of Basu SHIMBHU 
Dia SINGH, Second Additional Mun if. 
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K. C. Mital for the appellants. 

Appeal heard under Order 41, Rule 11, C. P. C. 

The following judgment was delivered by 

NIAMATULLAH, J.—This is a plainuffs’ appeal and arises from a suit 
for recovery of possession of a plot of lend and for demolition of certain 
constructions admittedly made by the defendants thereon. The plain- 
tiffs’ case was that the defendants had enzroached upon the plaintiffs’ land 
in 1927 and that they had no right to build on it. The defence was that 
the land was the property of the deferdants and that the constructions 
complained of by the plaintiffs had been made 30 years before the suit. The 
plaintiffs’ suit was decreed by the trial court. The defendants, eight in 
number, preferred an appeal to the lowe- appellate court. The appellant 
has filed an affidavit which shows that daring the pendency of the appeal 
before the lower appellate court one of the defendants, namely, Amar 
Singh, died and his legal representatives were not brought on the record. 
Apparently this fact was not brought to the notice of the lower court 
when the appeal was heard. The learned judge accepted the appeal and 
dismissed “the plaintiffs’ suit in toto.” One of the grounds taken in 
second appeal is that the legal representat ves of one of the defendants not 
having been brought on the record, th¢ entire appeal should be deemed 
to have abated, and that in any case ths decree of the trial court should 
not have been reversed so far as it affects the deceased Amar Singh. I 
am unable to give effect to this contention. The appellants in the lower 
appellate court were the defendants. It cannot be disputed that any one 
of them could have resisted the plaintiffs’ claim to possession and to 
demolition of the constructions made Ly the defendants. If Amar Singh 
had not originally joined in the appeal, the remaining seven or, for the 
matter of that, any one of them, coulc have appealed from the decree 
of the trial court, impugning it in its entirety. The fact that Amar 
Singh died can only lead to the concluson that the appeal in the lower 
appellate court abated so far as he was concerned; but the appeal could 
not abate so far as the surviving appellants were concerned. As anyone 
of them could have impugned the entire decree and the lower appellate 
court did set aside the entire decree at their instance and dismissed the 
plaintiffs’ suit in toto no fault can be found with the procedure of that 
court. In my opinion the decree of the lower appellate court dismissing 
the plaintiffs’ suit is not open to challenge. 

The only other question argued before me is whether the conclusion 
arrived at by the lower appellate court on the main question on which 
his decree proceeds is correct. ‘That conclusion is that the defendants 
constructed the ‘ghar’ in question not in 1927, as alleged by the plaintiffs, 
but 30 years before the institution of tte suit. It is the plaintiffs’ own 
case that in constructing the ‘ghar’ the defendants were guilty of an act 
of trespass. This being so, the trespass complained of by the plaintiffs 
took place 30 years before the institutior of this suit. The logical result 
of this finding is that the defendants were in adverse possession for more 
than 12 years before the institution oz this suit. The learned advocate 
for the appellants argues that the deferdants did not take the plea of 
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adverse possession in so many words im the written statement. This is 
true; but I think it is clearly implied ia the defendants’ allegation that 
they constructed the ‘ghar’ 30 years berore the suit. There was no other 
object in making an allegation of this Lind. It was understood in that 


sense by the courts below; and since a fnding has been arrived at, effect. 


must be given to it. The only manner in which effect can be given to 
such a finding is that the plaintiffs’ swit should be held to be barred by 
limitation. This appeal has no force aad is dismissed under Order 41, 


Rule 11, C P. C. 
Appeal dismissed 


VIDYARTHI (Lefendant) 
Versus 
RAM PEAREY LAL (Plaintiff)* 

Provincial Small Cause Courts Act, Sec. 16 and Civil Procedure Code, Sec. 24— 
Suit filed in small Couse Court—Transferred to Subordinate Judge— 
Whether tris! by Subordinate Judge iHegal, 

Where a case pending in a Small Cause Court is transferred under Sec. 
24, Civil Procedure Code, to 2 Subardinate Judge not having Small Cause 
Court powers and he tries the suit on the regular side, the trial by the 
Subordinete Judge is not illegal. 

Crv Revision from an order of ~MauLvi1 MUHAMMAD AKIB 

Noman, Subordinate Judge of Gorakhpur. 


Balesbweri Prasad for the applicant 

K. Verma for the opposite party. 

The following judgment was delivered by 

BENNET, J.—This is an application in revision by a defendant 
against whom the Small Cause Court ha: passed a decree. The first three 
grounds deal with the question of jurisdiction. The suit was foc 
Rs. 759-14-11. It was filed in the small cause court in Gorakhpur. On 
July 11, 1934 this suit along with certain other suits was transferred by 
the District Judge from the small cause court to the Subordinate Judge 
under Sec. 24,,C. P. C. The Subordimate Judge tried the suit on the 
regular side. ‘The form heading has the words “judge of small cause 
court” altered to the words “Subordirate Judge Gorakhpur” and the 
evidence is taken at considerable length The argument which has been 
put forward for the applicant is that under Sec. 16 of the Provincial 
Small Cause Courts Act the trial by tae Subordindte Judge was illegal 
because there was a court of small causes in Gorakhpur at the time by 
which the suit was triable. It was necessary for the applicant in revision 
to show that there was a small cause court in Gorakhpur at the time by 
which the suit was triable, that is, that <here was an officer in Gorakhpur 


who had small cause court powers to try a suit of the amount of — 


Rs. 759-14-11. It is a fact that Gorakapur is one of the places where a 
small cause court judge is usually posted but it does not follow that there 
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was an officer with these powers posted on the date of transfer, July 11, 
1934, and it was necessary for the applicant in revision to show this from a 
reference to not only civil lists but also gazettes. This has not been done. 


Vora If the assumption were made in favour of the applicant the argumenz 
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would then proceed as follows:—Under Sec. 16 of the Provincial 
Small Cause Courts Act no other, court has jurisdiction to try a 
suit of a small cause court nature in a judgeship where there is a small 
cause court judge having jurisdiction to try a suit. Section 24, C. P. C. 
(1) (b) (D) states that the District Judge may withdraw any suit 
pending in any court subordinate'to him and transfer the same for trial 
or disposal to any court subordinate to him and competent to try or dis- 
pose of the same. It is alleged that the Subordinate Judge was not com- 
petent to try or dispose of the suit because of Sec. 16 of the Provincial 
Small Cause Courts Act. There is a further provision in Sec. 24(4) as 
follows:— 
The court trying any suit transferred or withdrawn under this section 
from a court of small causes shall, far the purposes of such suit, be deemed 
to be a court of small causes. j 

In regard to this sub-section the argument is that the transfer must 
be made to a court which has small cause court powers. This argument 
is supported by a ruling reported in Batjoo v. Tulsha and Jagannath’. 
That ruling however was of the court af a Judicial Commissioner and not 
of a High Court. In this High Court the question has arisen in similar 
cases in three rulings mentioned for the opposite party, namely, (1) Sukha 
v. Raghunath Dasi, (2) Chaturi Singh v. Mst. Rani; (3) Ram Charen 
Banwari Lal v. Kishori Lal Ram Sarup*. In these cases the question was 
where a case had been transferred under Sec. 24 to an officer not having 
small cause court powers and it had been tried as a regular suit whether 
an appeal lay or whether the case should have been deemed to be one 
tried by a court of small causes. This Court held in all the cases that no 
appeal lay because under Sec. 24(4) the court trying the suit must be 
deemed to be a court of small causes. No question arose before this Court 
‘as to whether such a transfer would be invalid and this suggestion has 

never been put forward in any reported ruling shown of this Court. 
One of the difficulties in the way of the interpretation of Sec. 24 (4) 
put forward by the applicant in revision is that the sub-section would 
appear to be superfluous and meaningless on that view. The argument 
is that the transfer must be made to a court having small cause court 
powers. If that be so, why is a sub-section enacted which explains that 
that court shall be deemed to be a court of small -causes. Clearly the 
sub-section refers to a court which is not a court of small causes and 
which is only deemed to be a court of small causes by virtue of the sub- 
section. I note that the Oudh ruling to which reference has been made 
did not attempt to deal with this difficulty. I consider that the argument 
for the applicant-in revision is unsound and, as already noted, he has not 
established his point by reference to gazettes which would show that there 
was on the date in question a small cause court in Gorakhpur by which the 
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suit was triable. Some distinction was <lleged by learned counsel for the Gwa 
applicant to exist between a small cause court judge and a court which 4,,, 
had small cause court powers. In Sect-cn 4 of the Act it is stated thata — 
court of small causes includes any person exercising jurisdiction under V™rasTm 


the Act in any such court. This showe a0 such distinction can be drawn. pay Pram 


The remaining two grounds deal vith the merits of the case and [4% 
allege that the lower court was wrong ñ its finding of fact. I consider Bszsn, J. 
that it is not open to this Court in a revision under Sec. 25 from a small 
cause court to consider the findings of fact on their merits. For these 
reasons I dismiss this application in revision with costs. 

Application dismissed 


COMMISSIONER OF INCOME TAX, U. P. (Petitioner) 
Vests 
MAHARAJ KUMAR OF VIZIANAGRAM (Opposite party)* 
Income Tax Act (XI of 1922), Sec. 66A—jndgment of High Court on reference 
under Sec. 66-—Appeal to Privy Coun-£—W ben lies. SULAIMAN, 
No appeal lies to the Privy Council from a judgment of the High Court Cra 
delivered on a reference made under fec. 66 of the Income Tax Act unless 
the case can be certified as being fit for appeal. Sub-section (3) of 
Sec. 66A of the Act obviously dexs with the procedure to be applied to 
appeals where such an appeal lies trder the preceding Sub-section (2). 
APPLICATION for leave to appeal == His Majesty in Council. 
K. Verma for the applicant. 
Sir Tej Babadur Sapru and Ajudbiys Nath for the opposite party. 
The judgment of the Court was d: Lvered by 


SULAIMAN, C. J.—This is an ap>Hcation for leave to appeal to His seat 
Majesty in Council in an income-tax matter. The value of the subject- r 
matter in dispute is well over Rs. 10,00, and the opinion of the Income 
Tax Commissioner has not been accep ed by the High Court on reference 
made to it. 


The learned advocate for the Income Tax Commissioner contends 
before us that he is, as of right, enzitled to appeal to His Majesty in 
Council under Section 66A, Sub-section (3) of the Indian Income Tax 
Act (Act XI of 1922). In our onion this contention is not well- 
founded. The right of appeal is caxferred only by Sub-section (2) 
which provides that an appeal shall lis to His Majesty in Council in any 
case which the High Court certifies tc >e a fit one for appeal. This sub- 
section does not go on to say, as is pacvided in Section 109(a) and (5), 
that an appeal shall lie from any decr e or final order passed by the High 
Court in the exercise of its final appellate or original civil jurisdiction. It > 
follows that the right of appeal is -onfined to only such cases as are 
certified to be fit by the High Court. 


"P. C. A. 14 of 1934 





514 HIGH COURT - [1935] 


Crm. Sub-section (3) is quite different and lays down that the provisions 
7o; Of the Civil Procedure Code relating to appeals shall apply in the case of 
appeals under this section in the ‘same manner as they apply in the cas 
Conaesmno ea of appeals from decrees. That obvious.y deals with the procedure to be 
Tax, U. P. applied to appeals where such an appeal lies under the preceding Sub- 
v. section (2). We accordingly hold that no appeal would lie unless the case 
Mamans can be certified as being fit for appeal to His Majesty in Council. 

VIIAWAGRAM The assessee is a- younger brother >f the Maharaja of Vizianagram, 
Sulaimer, Who holds an impartible Raj. Under certain deeds a monthly allowance 
C. J. of Rs. 10,000 is paid by the Raja to the younger brother, and it is this 
monthly allowance which is sought to be taxed by the Income Tax 
Officer. Under Section 12 of the Income Tax Act, all incomes are tax- 
able unless otherwise exempted. The assessee claims exemption under 
Section 14(1), under which any sum which is received by a member of a 
Hindu undivided family is exempted. The question in this case, there- - 
fore, was whether this income is a sum recetved by the younger brother 
“as a member of the Hindu undividec family”. The Bench, differing 
from the view expressed by the Incom2 Tax Officer, came to the con- 
clusion that the monthly allowance was such an income. This view has 
also been followed by the Madras Higk Court in the case of the Com- 
missioner of Income Tax, Madras v. Sri Raja V-yricherla Nerayana 
Gajepathi Raju Bahadur Garu, Zaemindar of Chemudu. A similar view 
has been recently expressed by the Lahore High Court in the case ot 
Krishan Kishore v. Commissioner of Income Tax’. These cases have 
relied strongly on the observations of their Lordships of the Privy Council 
in the cases of Raja Yarlagadda Malliksrjune Prasad Nayadu v. Raja 
Yarlagadda Durga Prasad Nayadu,® Baijnath Prasad Singh v. Tej Bali Singh‘ 
and Konammal v. Annadama®. The learned counsel for the assessec 
urges before us that the allowance is recetved by the younger brother as 
a member of the undivided family.. On the other hand, the learned 
counsel for the applicant relies on the second Pattapur case of Rema Rao 
v. Rajab of Pittapur® and a more recent case of Shiba Prasad Singh v. 
Prayag Kumari Debee" and contends taat the right to maintenance is 

based on custom or grant and not co-parcenary interest. 

The main question in the case is wether the income received by the 
younger brother is income received by him in his capacity of a member of 
an undivided Hindu family or whether i is received by him by virtue of 
some other right. The question is of some general importance, and, in our 
opinion, requires an authoritative pronouncement. The cases cited on 
behalf of the respondent are cases not dealing directly with the right to 
claim maintenance, but mostly with a right of succession to an impartible 
estate. Whereas the second Pittapur case was a case relating to maintenance, 
but certain observations made in it heve been subsequently explained 
away by their Lordships of the Privy Council. The last mentioned case 

~ of Shiba Prasad Singh was also a case of succession, although the rights of 
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co-parceners in an impartible estate were discussed at page 1413. 

The question whether the income received as maintenance allowance 
is taxable or not has been the subject of decision in India, but has not 
so far been considered by their Lordships of the Privy Council. As it is 
an important matter affecting public revenue and is a question, which 
might frequently arise, we think thar this case is a fit one for appeal to 
His Majesty in Council under Sec. 66A, Sub-section (2). We certify 
accordingly. 

Leave granted 


BOHRA HOTI LAL (Plaintiff) 
VOTSUS 
MITHU LAL and oTHERS (Defendanis)* 
Limitation Act, Art. 1 Je Mori gece: deed—Stipulated period—Money becomes 
dne—W hen. 

A mortgage deed provided da the debt would be paid on the expiry 
of one year. The agreed interest was compoundable with six-monthly 
rests. It was stipulated in the deed that “in the case of breach of 
covenant ... and non-payment of a part or whole of the principal, 
interest and compound interest (the creditor) shall have the right to recover 
the amount due to him by filing a sait in court.” Default was made in 
payment of interest on the expiry of six months from the date of bond. The 
mortgagee sued upon the mortgage after 12 years from the date of such 
default but within 12 years from the date of the expiry of the stipulated 
period of one year. Held, that the suit was within time. 

Lass Din v. Gulab Kunwar, [1932] A. L. J. 913 relied on. 

SECOND APPEAL from a decree of Pasu RAGHUNATH Prasan, Addi- 
tional Subordinate Judge of Agra, confirming a decree of Mr. 
S. M. Ausan Kazaa, Additional Munszt. 


Panna Lal for the appellant. 

Ambika Prasad for the respondents. 

The judgment of the Court was delivered by 

IepsL AHMAD, J.—This is a plaintiff’s appeal and arises out of a suit 
for sale on the basis of a mortgage deed dated December 11, 1918. The 
mortgage was executed by Mithu Lal, d2fendant No. 1, in favour of one 
Lachhmi Chand and was for a sum of Rs. 1,500. The agreed interest was 
at the rate of 10 annas per cent. per mensem compoundable with six- 
monthly rests. ‘The debt was payable on the expiry of one year from the 
date of the execution of the mortgage deed. But it was stipulated in the 
deed that 

in the case of breach of covenant ...and non-payment of a part or 
whole of the principal, interest and compound interest (the creditor) shall 
have the right to recover the amount due to him by filing a suit in 
court . . 

It is common ground that default was made in the payment of 
interest on the expiry of six months from the date of bond and that no 
pora of the mortgage debt was paid up to the date of the suit. 
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Hoti Lal, plaintiff-appellant, filed the suit-on December 10, 1931, 
that is, within i2 years from the date c the expiry of one year from the 
date of: the execution of the mortgage deed. Hoti Lal alleged that in a 
partition between him and Lachhmi Chand the mortgage deed in suit was 
allotted to his share and as such he was entitled to maintain the suit. The 
defendants to the suit were Mithu Lal and certain other persons alleged to 
be subsequent transferees of the mortgaged property. Bohra Lachhmi 
Chand, the original mortgagee, was also arrayed as a pro forma defendant. 
Kishan Lal, who was arrayed as defendant No. 5, was exempted during 
the pendency of the suit in the trial court and we are not concerned with 
him in the present appeal. 

The suit was contested by Chatri Lal, defendant No. 2, on a variety 
of grounds. He contended inter alia that the suit was barred by limita- 
tion. The trial court recorded findings on all the issues framed by him, 
but dismissed the suit on the ground tha- it was time-barred. The. plain- 
tiff filed an appeal in the lower appella= court and in the memorandum 
of appeal assailed the findings of the trial court on the question of limita- 
tion as well as on other points that that court had decided against him. 
The lower appellate court agreed with the trial court in holding that the 
suit was barred by limitation and accotdingly dismissed the appeal filed by 
the plaintiff. The lower appellate court did not record any findings on 
the other questions raised in the memo-andum of appeal. The plaintiff 
has come up in appeal to this Court and it is contended on his behalf that 
the view on the question of limitation taken by the courts below is 
erroneous. In our judgment this contention is unanswerable and must 
prevail. 

The courts below were of the opirion that in accordance with the 
terms of the mortgage deed the mortgage money became “due” within 
the meaning of Article 132 of the First Schedule to the Limitation Act on 
the expiry of six months from the date af the execution of the mortgage 
deed, viz., on June 1, 1919, when admittedly default was made by the 
mortgagor in the payment of interest, and as the suit was not filed till 
more than 12 years after that date the sut was time- barred. This view of 
the courts below is in conflict with the decision of their lordships of the 
Privy Council in Lasa Din v. Gulab Kunwar’, In that case it was held that, 
if in the event of the happening of a ce-tain contingency option is given 
to the mortgagee to enforce his security at once without waiting for the 
full term of the mortgage, the option is exclusively for the benefit of the 
mortgagee, and if the mortgagee does nat avail himself of the option, the 
mortgage money does not become due till after the expiry of the full term 
of the mortgage. In the case before us the term of the mortgage was a 
period of one year and it was clearly stipulated in the mortgage deed that 
the principal, interest and compound interest will be paid to the mortgagee 
on the expiry of one year from the date of the mortgage. The covenant 


- in the deed mentioned above gave an option to the mortgagee not to wait 


for the full period of one year and to put the mortgage deed into suit 
after the expiry of six months in the evert of the failure of the mortgagor 


to pay interest on the expiry of six months. ‘This, at best, was an option 
[1932] A. L J. 913 
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given to the mortgagee aiid it was open to the mortgagee not to avail him- Gm 
self of this option and to wait for the full stipulated period of the mort- 1935 
gage. The méney secured by the mortgage deed in suit, therefore, did 
not become due til December 11, 1919, and the suit was therefore with- PE 1s Hon 
in limitation. 

We accordingly allow this appeal, set aside the decree of the lower Ka ai 
appellate court and remand the case to that court with directions to readmit 7, 
the appeal to its original number and to try and dispose of it according to dee J. 
law. The plaintiff is entitled to his costs of this appeal. Costs in the courts 
below shall abide the result. 

Case remanded 


1935 


MEHRZIA BEGAM (Plaintiff) Crm. 
j versus 1935 
GULZAR SINGH and oTHERS (Defendants) * 

Tenancy Act (III of 1926), Sec. 223 and Land Revenue Act, Sec. 142— Merco7 
Assignee of lend revenne—Sues co-sherers for arrears of revenue—W betber 
entitled to joint decree. PERNE 

An assignee of land revenue, who sues the co-sharers for arrears of 
revenue due from ther, is entitled to a joint decree against the co-sharers 
for the entire claim. 


SECOND APPEAL from a decree of Banu Gauri Prasan, District Judge 
of Farrukhabad, modifying a decree of BABU PirtTHI Natu, Honorary 
Assistant Collector of a ae 


P. L. Banerji, Ram Narain Verma and Jugul Narain Saksena for the 
appellant. 

P. M. L. Verma for the respondents. 

The following judgment was delivered by 

Baypal, J.—This is a plaintiff’s appeal. She is an assignee of land Bopa, J. 
revenue in respect of certain zamindari property and the defendants are 
cosharers in the same property. She brought a suit under Sec. 223 of the 
Agra Tenancy Act, Local Act IMI of 1926, against the defendants for arrears 
of land revenue in respect of the years 1334, 1335 and 1336 fasli So far 
as the present a is concerned the only question which is in controversy 
is the question w a joint decree should be passed against the cosharers 
for the entire claim or whether the separate liability of the various defend- 
ants should be apportioned and a decree fixing the separate liability of the 
various cosharers should be passed. 

When this point was taken before the assistant collector for the first 
time he held that the suit could be filed against the cosharers collectively 
and the decree should be passed against them jointly. On ap the learned 
District Judge was of the opinion that the “liability of the defendants should 
be specified in the decree” and he, therefore, remanded the case to the 
learned assistant collector. On remand the trial court apportioned = 
liability and passed a decree fixing the share of each cosharer. On h 
the learned District Judge confirmed the decree of the trial court and, 
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the point was taken before him that the order of his predecessor in office 
directing that each defendant was liabl= separately only to the extent of 
the revenue due from him w4s wrong, he held that he could not sit in appeal 
over the order of his predecessor and he could not grant aiy relief on that 
point to the plaintiff. 


-The plaintiff has therefore come to tais Court and urges this plea before 
me. A preliminary objection is taken by the respondents that by reason 
of the provisions of Sec. 105(2), C. P. C. the plaintiff is precluded from 
disputing correctness of the order of remand, but there is no force in the 
preliminary objection because the prohibition exists only if an appeal lay 
from the order of remand and under Sec. 249 of che Agra Tenancy Act 
no appeal lies from any order passed in appeal. The plaintiff is therefore 


_ not debarred from urging the point after the decree of the lower appellate 


court on the second occasion. 


Coming now to the merits of the case I am of the opinion that the 
original decree of the learned assistant collector before remand was correct. 
Under Sec. 142 of the U. P. Land Revenue Act all the proprietors of a 
mohal are jointly and severally responsib-e to Government for the revenue 
for the time being assessed thereon. ‘The liability of the proprietors is, 
therefore, joint and several and the plaintiff being an assignee of revenue, 
when she sues the proprietors for arrea-s of revenue due from them, is 
entitled to enforce this joint and several responsibility. The learned 
assistant collector also sought some strength from Sec. 228 of the Tenancy 
Act. ‘That section says that in any suic under Secs. 221, 222 or 227 the 
plaintiff may sue any number of coshare-s collectively but in such case the 
decree shall specify the extent to which zach of the defendants is affected 
thereby. It is worthy of note that Sec. 223 is not one of the sections men- 
tioned in Sec. 228 and the learned assis-ant collector was of the opinion 
that if the cosharers in a suit under Sec. 223 were also to be liable separately 
then Sec. 223 would also have been included in Sec. 228 of the Agra 
Tenancy Act. The learned District Judge on appeal has noticed this argu- 
ment and while confessing that he was not able to find out why the 
Legislature made a distinction between suits under Secs. 221, 222, 227 on 
the one hand and 223 on the other has also attempted to answer it. He 
says that Sec. 228 definitely gives the plaintiff a right to sue the cosharers 
collectively in suits under Secs. 221, 222 and' 227 and then enacts that the 
extent of the liability of each of the defendants shall be specified in the 
decree. There is no provision for a mtafidar or an assignee of revenue 
suing the cosharers collectively and therefore it was not necessary to say 
that the separate liability of the various defendants shall also be specified. 
The learned judge then proceeds to discuss Order 1, Rule 3, C. P. C. which 
points out as to what persons can be joined as defendants and then to 
Order 1, Rule 4 which says that the respective liabilities of the defendants 
will have to be determined. The reasoning of the learned District Judge 
does not appeal to me. Sections 221, 222 and 227 ordinarily speak of a 
cosharer who is a defaulter and the ordinary suit under these provisions 
would be a suit by the plaintiff against a single cosharer and it was therefore 
thought necessary to enact Sec. 228 in order to give the plaintiff a right to 
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join several persons as defendants if several cosharers were in default. Sec- 
tion 228 of the Agra Tenancy ‘Act is only a branch of Order 1, Rule 3 and 
Order 1, Rule 4, C. P. C. 

In the case-of a muafidar or assignee of revenue if there are several 
cosharers liable tó pay revenue the right of the assignee to proceed against 
all is obvious and there was no necessity to make a provision that he could 
suc the cosharers collectively. The only point thar one has then got to see 


is whether in the suit the liability of the defendants has got to be specified 


or whether the liability i is joint and several, and in this case under Sec. 142 
the liability is joint and several and there cannot be an apportionment of 
the liability unless specially provided for and there is no such i 


provision in the case of Sec. 223. 


The learned District Judge noted Sec. 142 of the Revenue Act but he ` 


said that the provisions contained therein are for the Government alone and 


the position of the assignee of the Government is not the same. ‘There are 

rulings of the Allahabad High Court to that effect. 
It would have been better if the learned District Judge had taken me into 
his confidence so far as these rulings are concerned because it was conceded 
at the bar before me that there were no such rulings which could be of use 
in connection with the present case. It may be that the position of the 
assignee is not the same as the position or the Government so far as their 
respective rights are concerned because it is conceded that it is not open to 
an assignee to proceed under Sec. 146 of the Land Revenue Act for recovery 
of the revenue. But it is not the right of the plaintiff that has got to be 
considered but the corresponding duty of the defendants. The assignee is 
given the right to sue under Sec. 223 for arrears of revenue and under 
Sec. 142 of the Land Revenue Act it is provided that the proprietors of a 
mohal are jointly and severally responsible. It is true that they are jointly 
and severally responsible to Government but I can see no reason why they 
should not be burdened with the same liability in the case of an assignee 


of revenue. 


For the reasons given above I am of the opininn that this appeal ought 
to be allowed. It is conceded by parties that if I hold that the liability of 
the various defendants is not to be specified the decree of the court of first 
instance dated September 25, 1930 is to be restored. I therefore allow this 
appeal, set aside the decree of the lower appellate court dated January 19, 
1933, the decree of the assistant collectcr dated September 28, 1931, the 
order of the learned District Judge dated June 23, 1931 and restore the 
decree of the learned assistant collector dated September 25, 1930. The 
plaintiff is entitled to her costs in all courts. Leave to file an appeal by 


way of Letters Patent is granted. 
Appeal allowed 
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BAQRIDI MIAN anD oTHERS (Defendants) 
versus 
BHAGWAN DIN (Plaintiff)* 

Tenancy Act III of 1926, Secs. 99 and 230—Grovebolder—Snes landlord in 
chil cowrt for possession of specific tember standing on the land—W bether 
civil suit barred by Sec. 230—Secs. 3115) and 3(8)—Whether grovebolder 
is the owner of the trees planted by bim. 

- Where a groveholder sues his landlord in the Civil Court for a perpetual 
injunction restraining him from offering obstruction to the appropriating 
of the produce of the trees planted by the plaintiff, or for possession of 
specific timber standing on the land; beld, that in view of the Explana- 
tion to Sec. 230, Tenancy Act II of 1926, the suit was not cognizable by 
the Civil Court inasmuch as ‘adequate relief? in the shape of compensation 
for the trees feom which the groveholder had been dispossessed could be 
granted by the revenue court under Sec. 99(1) (b) (H) read with Sec. 3 
(11) (c) of the Tenancy Act. i 

On the question whether under tke Tenancy Act MI of 1926 there was 
a distinction between ‘groveland’ and ‘grove’ the learned judges differed 
in opinion. Sulaiman, C. J. was of opinion that groveland means 
the land on which the trees stand and which would according to the 
definition of holding in Sec. 3(8) be a halding, whereas the grove, namely, 
the trees which stand on it, would not be a holding, and the groveholder, 
who planted the trees, would have proprietary interest in the trees. On 
the other hand, Bennet, J. was of opinion that a groveholder is the holder 
of the grove and also the holder of the groveland and his holding comprises 
both the grove and the groveland. 


LETTERS PATENT- APPEAL from the decision of Mr. Justice KENDALL. 


Mushtaq Abmad for the appellants. 
S. N. Seth for the respondent. 


The following judgments were delivered:— 


BENNET, J.—This is a Letters Patent Appeal by defendants against a 
judgment of a learned single Judge of this Court by which the suit of the 
plaintiff has been decreed with costs in all courts. The lower appellate court 
had directed that the plaint should be returned to the plaintiff for pre- 
sentation to the proper court on the fincing that the suit lay in the revenue 
court. The plaint set’ out that in 1915 Mst. Aulia Bibi, who was then the 
zamindar and Jambardar gave permission to the plaintiff to plant trees on 
the plot No. 598, having taken Rs. 50 as nazrana. I may note that actually 
it has been held by the lower appellate court that this plot was a grove of 
the zamindars formerly and in 1915 a mere written permission was given 
to the plaintiff to plant the trees and there were only three old trees left on 
it at the time. The plaint set out that the plaintiff planted the trees and 
was recorded in the khasra for the grove as in possession although it was 
entered still as grove of the zamindars. In 1336 F. the name of the plaintiff 
was expunged from being in possession and the plaintiff made an application 
to the revenue court for rectification of the papers which was refused and 
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the appeals of the plaintiff to the Collector and Commissioner were refused. Gm 
The plaint sets out that after this decision of the revenue court th? defend- 3,5, 
ants obstructed the planting of trees- by the plaintiff, and that the defendants 
are the zamindars.” The plaintiff claims io Paragraph 10 that he is still in Baoamor X Mian 
possession of the trees planted by him as owner and that he is entitled to buwan 
plant new trees on the plot aforesaid and to appropriate the produce of the D 
trees planted by him, that the cause of action arose in October 1930, the | —— 
date of the decision of the Commissioner against the plaintiff. The plaintif Be" 7 
originally asked for a declaration that the plaintiff was the absolute owner 
of the trees except three mango trees standing on the land aforesaid and 
that he was entitled to plant trees on the said land. The last portion that 
the plaintiff was entitled to plant trees on the said land was struck off on 
January 11, 1932, nine months after the plaint was filed. The second relief 
asked for was that a perpetual injunction should be issued to the defendants 
restraining them from offering obstruction to the planting of trees by the 
plaintiff on the land aforesaid and to the appropriating of the produce of 
the trees planted by the plaintiff. This relief was also amended by cancel- 
ling the words “to the planting of trees by the plaintiff on the land afore- 
said.” In the written statement the defence was taken that Mst. Aulia Bibi 
was formerly a cosharer and that there had been a partition and that after 
that partition the general attorney of Mst. Aulia Bibi, one Abdul Abbas, 
had executed a fictitious lease in favour of the plaintiff, and that after the 
decision of the revenue court the plaintiff’s claim was not maintainable. 
An issue was framed, whether the suit was cognizable by the Civil Court? 
The first court held that the suit was cognizable but dismissed the suit on 
the ground that the general attorney had no authority to give the plaintiff 
permission to plant the trees, and held that it was not proved that Mst. 
Aulia Bibi had given any such permission. The lower appellate court 
reversed the finding on this point and held that Mst. Aulia Bibi had a 
right in 1915 to grant the permission and that a permission to the plaintiff 
was granted by the lambardar to plant the trees in 1915. The court 
further found: 
I therefore hold that the plaintiff planted the trees and he remained in 
possession till he was dispossessed by the defendants two years ago as has 
been stated by the patwari. 
Further that the plaintiff had not sued for possession as a groveholder 
and that he only wanted possession of the trees, and that he could not oust 
the jurisdiction of the revenue court by merely asking for possession of 
stray trees. The learned single Judge of this Court stated: 
It does not appear that the land was let or granted to the plaintiff for the 
purpose of planting a grove . he was merely granted permission to 
plant trees on the payment of nazrana to the lambardar, and he does not 
claim any interest in the land under the trees. There is nothing to show 
that the lambardar intended to have a grove planted in that plot . 
The learned single Judge considered that this was not a case to which 
Chapter XI of the Agra Tenancy Act, Act IM ot 1926, in regard to grove- 
holders would apply, and that it was a case of permission to plant trees and 
not to plant a grove. Accordingly he considered that the Civil court had 
jurisdiction. I do not consider rhat the learned single Judge has correctly 
quoted the finding of fact of the lower appellate court. The lower appellate 
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court found as a fact that the plaintiff was a groveholder. The written 
theka is on the record and it clearly says that the plot in question was 
formerly the zamindar’s grove ahd that permission was given to the plaintiff 
to plant trees on it. I do not think that any distinction can be drawn 
between a grant of land for planting trees on it and a grant of land for 
planting a grove. Sec. 196 of the Agra Tenancy Act states as follows:— 

A groveholder is 2 person to whem land has been let or granted by a 
landlord or a permanent tenure holder for the purpose of planting a grove, 

. or who has, in accordance with local custom entitling him to do so or 
with the written permission of the landlord or the permanent tenure holder, 
planted a grove on land held by him as tenant (not being a permanent tenure 
holder, a fixed-rate tenant or a subtenant) or as rent-free grantee, not 
being a grantee to whom the provisions of Sec. 185 or Sec. 186 apply, of 
such landlord or permansnt tenure holder, as the case may be; 

Provided that where the permissior. was granted prior to the commence- 
ment of this Act, tht permission nsed not have been in writing and may 
have been either express or implied. 

I consider that the case comes under the first foyr lines of this section 

and that the plaintiff was a groveholder to whom the land had been let by 
the landlord for the purpose of planting a grove. 


A distinction has however been put forward by learned counsel for 


` the plaintiff between groveland and a grove, and the argument of learned 


+ 


counsel is that the Agra Tenancy Act deals only with groveland and that a 


_ suit in regard to the trees on such land which constitute a grove is a suit 


within the jurisdiction of the civil court. Learned counsel relies on the 
definition in Sec. 3(15) which is as follows:— 

“Groveland” means any specific piece of land in a mahal having trees 
planted thereon in such numbers so that when full grown they will preclude 
the land or any considerable portion thereof being used primarily for any 
other purpose, and the trees on such ‘and constitute a grove. 

He further points out that in Sec. 3(2) “Land” means land which is let or 
held for agricultural purposes or as groveland or for pasturage. He argues 
that the remedy in the revenue court under Sec. 99 of the Tenancy Act is 
confined to dispossession from a. holding and he argues that the holding is 
the holding of the groveland and that the nolding does not embrace the 
trees. He states that the trees have been planted by the plaintiff and that 
the rights in the trees are apart from the holding and that the question in 
regard to those rights is one solely for the civil courts. It appears to me 
that on this view of the Tenancy Act the position would be very anomalous. 


-Chapter XII deals with groveholders and according to the theory of learned 


counsel the Chapter regulates only the rights of groveholders in the grove- 
land. Iam unable to agree with that view for the following reasons:— 

In Sec. 197 there is detailed provision for the rights of groveholders. 
In Sub-section (b) it is provided that the interest of a groveholder shall be 
transferable. by voluntary transfer or in execution of a decree of a civil 
or revenue court or otherwise. -The words used are “the interest of a 
groveholder”. If the view of learned counsel were correct I should expect 
to find words such as “the interest of a groveholder in the eland”. ‘This 
sub-section therefore appears to me to deal with the whole interest of a 
groveholder as a groveholder, not merely an interest in the groveland but 
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also an interest in the trees of the grove. Similarly in Sub-section (c) itis Crm 
provided that the interest of a groveholder shall devolve as if it were land. 155; 
I understand that this is a provision for tae whole interest of the groveholder 
not only- in the groveland but also in tke trees which constitute the grove. re rot MIAN 
In Sub-section (¢) there is a provision nanos 
a groveholder shall not be liable te ejectment by his landholder except Dm 
under Sec. 84 or on the ground thet he holds under 2 lease the term of — 
which has expired etc. i Benwet, J. 
Now learned counsel relied on the terms of Sec. 84, Sub-section (1): 
A tenant, not being a permanent tenure holder or a fixed-rate tenant, 
shall be liable to ejectment from his holding on the suit of the landholder 


etc. ` 

On the other hand, it appears to me that the person who is ejected is the 
tenant, and in Sec. 3, Sub-section (6) “tenant” is defined as including a 
groveholder. The person therefore whe is ejected in the case of a grove- 
holder is the groveholder and I understand that by ejectment of a grove- 
holder is meant the ejectment of a grovzholder from all the interest which 
he possesses as groveholder and noc merely from the interest which 
he possesses in the groveland. I und-rstand that the Act contemplates 
the ejectment of a groveholder undr Sec. 84 from all his interest 
as grovehaolder in regard to his land and in the trees constituting 
the grove. There is further provisior. made in Sec. 116 for compensation 
in case of ejectment of a tenant who aas made an improvement. Now 
“improvement” is defined in Sec. 3, Scb-section (11) of the Act as includ- ` 
ing the planting of trees and in Chapter VI after referring to certain 
classes of tenants, there is a provision in Sec. 112 that no other tenant shall 
make any improvement except with the written consent of the landholder. 
Under Sec. 112 and Sec. 3(11) (¢) a trnant who has planted trees on his 
holding with the written consent of the Endholder is 2 tenant who has made 
an improvement and one who is entitled to compensation for that improve- 
ment under Sec. 116 in case of his ejectment under Sec. 84. I consider that 
either in the case of the groveholder to whom land was let for the purpose 
of planting a grove, or in the case of a g-oveholder who obtained permission 
to plant a grove on his existing holding, both of which cases are covered by 
Sec. 196, compensation for improvement on ejectment could be given 
under Sec. 116. 

Now when we come to the case of the remedy open to the plaintiff it 
appears to me that under Sec. 99 he mzy obtain possession of the holding, 
and also in case any injury has accrued wo the trees during the period of his 
dispossession he may obtain compensate for wrongful dispossession under - 
Sec. 99(1) (b) (#). And in case for ary reason he could not get a decree 
for possession under Sec. 99(2), he may get compensation for the improve- 
ment under Sec. 99(1) (5) (##). ‘These provisions in Sec. 99 appear to me 
to give the plaintiff an ample remedy ir the revenue court. On the other 
hand if mtg plaintiff claims that he is still in possession he thas sufficient 
remedy in a declaration under Sec. 12i. Further it appears to me that 
under Sec. 230, Explanation, the plaintiff cannot come to the civil court 
merely by sltering his plaint if the relef which the revenue court could 
have granted him was adequate. l 
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Crt > Thè argument of learned counsel for the dai involves the proposi- 
1935 tion that a groveholder is not the holder of a grove but only the holder of 
—— ` the land on which a grove exists. I consider that a groveholder-ts the holder 
epee Mux of the grove and also the holder of the groveland and that his holding..com- 
Buacwax prises both the grove and the groveland. A “holding” is defined’4n Sec. 
Dw .3(8) as a parcel or parcels of D held under one tenure, or one lease, 
Bemari, J, engagement or grant. The scheme of the Tenancy Act is that the grove 
should go with the land and be subject to the same incidents of tenure? 
_This scheme is in accordance with the Transfer of Property Act which 
“provides in Sec. 8 


unless a different intention is expressed or necessarily implied a transfer of 
property passes forthwith to the transferee all the interest which the 
transferor is then capable of passing in the property, and in the legal 
incidents thereof. ; 
` Such incidents include, where the property is land, . . all things 
attached to the earth. 
.~ -+ . This expression “attached to the earth” is defined in Sec. 3 of the Transfer 
o of Property Act as meaning “(a) rooted in the earth, as in the case of 
~ trees and shrubs”. Trees theréfore follow the land in the case of a transfer 
of property under the Transfer of Property Act. I am of opinion that 
the same scheme is intended in Chapter XII of the Agra Tenancy Act and 
-that in Sec. 197 (b) and (c) the interest of the grovebolder, when trans- 
ferred or when it devolves by succession, comprises the interest not only in 
` the land of the grove but also the interest in the grove itself. I consider 

- _* that in this Sec. 197, Sub-section (e) also relates to the whole interest of the 

= groveholder in the grove and in the groveland, and that in the case of a 
- . transfer by ejectment an ejectment under Sec. 84 is in regard to the grove- 
land and also in regard to the grove. I consider that im this interpretation 

the Agra Tenancy Act is in harmony with the Transfer of Property Act. 

In my view a holding must include the improvements which are executed 

on the holding. In Sec. 3(11) (c) it is stated that the planting of trees is 

an improvement on a holding if it is consistent with the purpose for which 

~ it was let. - In the present case where the land is let for the planting of 
. trees the planting of trees is obviously consistent with the purpose for which 
the land was let, and therefore the planting amounts to an improvement. 

- .I do not consider that when planted the trees can be separated from the 

“holding. In Sec. 94 there is a period fixed for the delivery of possession 

under a decree of ejectment, the period being not before April 1, and not 

after June 3. In Sec. 96 there is a provision as follows:— 

- ` A tenant against whom a decree or order for ejectment has been passed 
shall not sell, cut or remove any tree upon his holding unless there is a 
contract or local custom entitling him to do so. 

This section shows that it is intended by a decree of ejectment from a 
holding that the ior of the trees should also go with the delivery of 
possession of the holdin , and accordingly for the time between the passing 
of the decree and delivery of possession there is the proviso that the tenant 
may not remove the trees. I think therefore that in the case of a decree 
for ejectment under Sec. 84 of the Act passed against a groveholder this- 
Sec. 96 mae operate to prevent the groveholder from removing any trees 
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before delivery of posseśion is made and when delivery of possession is Grn 
made, what would be delivered would be not merely the possession of the isss 
groveland but the possession also of the grove. , T as 
‘Reference was made toa ruling reported in Babsdur v. Mabaraja Bam: Mun 
Prabbu Narain Singh of Benares', and it was argued that in the present panax 
eae sec a a ee es Din 
= therefore the District Judge should have disposed of the suit. But if the | —_ 
present suit had been filed in the revenue court there is no reason to suppose REGN 
that any plea of jurisdiction would have been raised or that any question 
of proprietary right would have been raised as there is no question of 
proprietary right raised in the plaint. Accordingly it cannot be said that 
Sec. 268 gave the District Judge jurisdiction to decide the second appeal. 

My view therefore is that the decision of the lower appellate court was - 
correct, and I would allow this appeal with costs and restore the judgment 
of the lower appellate court and return the plaint to the plaintiff for pre- 
sentation to the proper court. 

SULAIMAN, C. J.—I concur in the actual order proposed, because even  Sslermen, 
under the amended reliefs as they stand, the plaintiff is seeking to maintain © 7- 
his right to appropriate the produce of the trees, which is tantamount to 
claiming a.-title in the grove as it stands. I also agree that as it is not clear 
that if a suit had been filed in the revenue court, an appeal would have lain `. 
to the District Judge, Section 268 is therefore inapplicable. But I am. 
inclined to the view tae im the Agra Tenancy Act there is a clear distinction 
drawn between what is defined as a “groveland” and what is defined as a 
“grove”. The word “tenant” as used in the Tenancy Act is certainly very 
wide and-includes groveholders and thekadars as well but the word “hold- 
ing” in Sec. 3(8) is used in a very narrow sense, and it only means a parcel 
or parcels of “land”, and also includes the interest of a thekadar. Now the 
word “land” has been especially defined m Sec. 3(2) as meaning land which 
is let or held for agricultural purposes, or as groveland or for pasturage. 
Therefore the holding may be a parcel or parcels of land Jet or held as a 
“sroveland”’, In Sec. 3(15) “groveland” itself is defined as meaning any 
specific piece of land having trees planted thereon etc. and then it is laid 
down that the trees on such land constirute a “grove”. Then in the very 
sub-section two words “groveland” and “grove” have been used, and the 
Legislature has made it clear that the specific piece of land having trees 
planted thereon is groveland and the trees on such land constitute a grove. 

It follows, therefore, that there is a distinctiom between these two words. 
Groveland means the land on which the trees stand and which would, 
therefore, according to the definition of “holding” be a holding, whereas 
the grove, namely, the trees which stand on it, would not be a holding. 
Section 196 defines a groveholder as a person to whom land has been let or 
granted by a landlord for the purpose of planting a grove, or who has 
planted such a grove. It is obvious that the definition of a “groveholder” 
is not identical with the words “holder of a grove”, for the latter words 
would mean the person who owns a grove which exists, whereas a grove- 
holder may be a person who possesses the rights of a groveholder, although 
no grove has yet come into existence. He is a groveholder if the land has 
í 171931] A. L J. 408 
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been let, or granted, to him by the landlard for the purpose of planting a 
grove, even though he has not yet planted such a grove. Section 197 (b) 
and (c) no doubt lay down that the interest of a groveholder shall be 
transferable and heritable as land. -It*is not necessary in these sub-sections * 
to make a separate provision for trees because they are transferable and 
heritable as roperty. Similarly Sec. 197 (e) provides that a groveholder 
shall not be liable to ejectment by his landholder except under Sec. 84 etc. 
It does not expressly-say liable to ejectment from what. That has to be 
gathered from the provisions of Sec. 84 under which alone a landholder can 
be ejected. Section 84 provides for the ejectment of a tenant from his 
“holding”. The use of the word “holding”, therefore, in Sec. 84 restricts 
the scope of that section to cases of ejectment from a holding and a “hold- 


. ing”, as pointed out above, means “groveland”. As the definition of 


“grove” stands, a grove would not be a holding because it is comprised of 
the trees aren on the land and is not the specific piece of land itself. 
Again Sec. 197 (b) refers to a person who has become a groveholder in 

of land of which he is a tenant ar grantee, and lays down that he 
shall hold such land as groveholder in supersession of all subsisting rights etc. 


- The Transfer of Property Act, of course, has no application to this case 


because it is not a-case of transfer of amy property in which event there 
may be a presumption that things attached to the earth are also transferred 
with the property, but Sec. 3 of the Transfer of Property Act points out 
that immovable property does not include standing timber, growing crops 
or grass, that is to say, the standing timber is something distinct 
and separate from the immovable property itself. It would, therefore, 
seem to follow that the land which has been let to a person for the 
purpose of planting a grove or on which he has planted a grove is groveland 
which is a holding from which the groveholder can be ejected, but the trees 
when they come into existence constitute a grove in the groveland. The 
site belongs to the zamindar and has been let to the groveholder, of which 
he is a tenant. ‘The grove has been planted by the tenant and he should 
have proprietary interest in the trees that stand on the land. 

There is, however, Sec. 116 of the Agra Tenancy Act under which a 
tenant who has been wrongfully dispossessed by his landholder is entitled 
to. bring a suit for compensation for the dispossession. I agree that having 


‘ regard to the definition of “improvement” in Sec. 3(11), “improvement” 


includes the planting of trees. It must, therefore, be conceded that a suit 


for compensation brought by a groveholder in respect of the trees standing 


on his groveland from which he has been dispossessed, can be brought under 
Sec. 116 of the Agra Tenancy Act, or to be more accurate, the compensa- 
tion can be claimed whem a suit under Sec. 99 is brought. 

Now so far as the claim for the recovery of compensation for the trees 
which constituted the grove is concerned, there being a specific provision 
for such a suit in Sec. 99 (b) (#), a suit in the civil court would be barred 
under Sec. 230 of the Agra Tenancy Act. 

- "The learned counsel for the plaintiff contended before us that a suit for 
the recovery of the specific timber is not covered by Sec. 99 of the Agra 
Tenancy Act and is, therefore, not barred by the provisions of the Tenancy 
Act. No doubt before the new Tenancy Act a suit for the recovery of 
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possession of a grove as well as for cdmpensation for the trees cut away by Cmn 
the Jandholder, or for the right to remove the timber, would have Jain in <=. 
the civil court. Under the Agra Tenancy Act a suit for recovery of groves mee 
and for compensation is exclusively cognizable by the revenue courts. The Baquo Mian 


question is whether the cognizance of the suit for recovery of specific 3." 44 
timber also has been taken away. -Dw 
I quite agree that it would be very anomalous to hold that while a OT 


tenant can sue in a revenue court for the recovery of possession of the grove `c, 7 
and for compensation of the trees cut away, he is bound to sue in the civil 
court if he were to claim or remove the timber from the land. In order 
to avoid such an anomaly, I am prepared to put a more liberal construction 
on Sec. 230 of the Act and hold that the granting of compensation by the 
reyenue court for the trees from which the tenant has been dispossessed is 
an adequate relief in place of the relief for the possession of the specific 
timber standing on the land. ‘The Explanation to Sec. 230 provides that 
where adequate relief might be granted by the revenue court, it is immaterial 
that the relief asked from the civil courts may not be identical with that 
which the revenue court could have granted. It would, therefore, follow 
that compensation for the trees can be given by the revenue court. A suit 
for the recovery of the actual timber is not cognizable by the civil courts 
because adequate relief can be granted by the revenue court to the tenant 
who has been dispossessed. On this narrow ground, I agree that the order 
of the lower appellate court was right. 

By THE CourT—The appeal is accordingly allowed with costs, the order 
of the lower appellate court is restored, and the plaint is returned to the 
_ plaintiff for presentation to the proper court. 

Appeal allowed 


BRITISH INDIA CORPORATION LTD., CAWNPORE (Applicant) Civ 
Versus —— 
SHANTI NARAIN (Opposite party)* om 
Companies Act, Secs. 54, 6 and 10—Provision made in memorandum itself for Dec. 21 
veriation of special privileges and rights of various classes of shares—Company 
varies those rights in accordance with procedure laid down—W bether variation , 1741 
valid without senction of Conrt—Civil Procedure Code, Sec. 115—District passrs, J 
Judge passes order under Companies Act—Whether High Court can revise. 
Sec. 6 of the Companies Act prescribes the matters that must be stated in 
the memorandum of a company limited by shares, and so far as those matters 
are concerned no alteration in the memorandum can be made even if power 
in that behalf is expressly reserved by the memorandum itself. The 
provisions as regards the rights and privileges attaching to particular class 
of shares are not required by statute to be inserted in the memorandum of 
a company, but if they are stated in the memorandum without the reserva- 
tion of the power to modify or alter those rights and privileges, they 
cannot, in view of the provisions of Seczion 10, Companies Act, 
be altered except in the mode and to the extent for which express 
provision is madein the Act. Where however provision is made in the 
memorandum itself for variation from time to time of the special privileges 
*Civ. Rev. 27 of 1934 
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and rights attaching to the various classes of shares, the variation of tbose 
rights and privileges by special procedure laid down in the memorandum 
does not amount to modification or alteration of the memorandum and 
therefore does not require the sanction of the court. Welsbach Incandes- 
cent Gas Light Co., [1904] 1 Ch. D. per STRUNG, L. J. at p. 99 and 
Ashbury v. Watson, 30 Ch. D. 376 relied on. 


. A company limited by shares was authorised by the memorandum to alter 
the privileges and rights attaching to the different classes of shares and 
taking advantage of the machinery provided for that purpose the company 
by means of resolutions passed in August 1933 consolidated the deferred 
shares into shares of Re. 1 each and put the same on a par in all respects with 
ordinary shares. Subsequently by means of resolutions passed in October 
1933 the company authorised the Directors to reorganise the capital of the 
company by consolidation of ordinary and deferred shares and to obtain 
sanction of the court. Accordingly the company applied to the District 
Judge under Sec. 54, Companies Act, for the confirmation of the October 
resolution. Thè District Judge refused the application. Held, on revision, 
that the August resolution was a perfectly valid resolution and did not 
require the sanction of the court for its validity; and as all that the company 
proposed to do by the October resolution was to consolidate the ordinary 
and deferred shares, the Proviso to Sec. 54, Companies Act, had no applica- 
tion to that resolution, but the resolution required confirmation by the 
court as by that resolution the share capital of the company was being 
reorganised by the consolidation of the ordinary and deferred shares and such 
consolidation did modify the conditions contained in the memorandum, and 
on the merits the application shoulc be granted and the order of the 
District Judge set aside under Sec. 115(c), C. P. C. 

A district court exercising jurisdiction in company matters is a court _ 
subordinate to the High Court within the meaning of Sec. 115, C. P. C., 
and the High Court has jurisdiction to revise orders passed by the District 
Court under the Companies Act. 

Civ Revision from an order of D. C. HunTER Esq., District Judge 
of Cawnpore. 


K. N. Katjw for the applicant. 

G. S. Pathsk for the opposite party. 

The judgment of the Court was delivered by 

Topar Auman, J.—This is an application in revision against an order 
of the District J of Cawnpore rejecting an application filed by the 
applicant, the British India Corporation Limited, Cawnpore, (hereinafter 
called the Company), praying that sanction be accorded to the proposed 
consolidation of the deferred and ordinary shares of the Company and that 
“the minute suggested be approved.” The application purported to be an 
application under Section 54(1) of the Indian Companies Act, VII of 
1913. The section runs as follows:— 

(1) A company limited by shares may, by special resolution confirmed 
by an order of the Court, modify the conditions contained in its memoran- 
dum so as to reorganize its share capital, whether by the consolidation of 
shares of different classes or by the division of its shares into shares of 
different classes: 

_ Provided that no preference or special privilege attached to or belonging 
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to any class of shares shall be interfered with except by resolution passed 
by a majority number of shareholders of that class holding three-fourths 
of the share capital of that class and confirmed at a meeting of shareholders 
of that class in the same manner as~a special resolution of the company is 
required to be confirmed, and every resolution so passed shall bind all 
shareholders of the class. ' 

The admitted facts, so far as they are material for the decision of the 
application in revision before us, are as follows:— 

The Company was incorporated in the year 1920 as a Company limited 
by shares with an authorized capital of Rs. 10,00,00,000 (ten crores of 
rupees) divided into 3,00,000 (three lakhs) 8 per cent. cumulative pre- 
ference shares of Rs. 100 each, 60,00,000 (sixty lakhs) ordinary shares of 
Rs. 10 each, and 10,00,000 (ten lakhs) deferred shares of Rs. 10 each. 
The Company allotted 81,000 preference shares, 41,40,000 of its ordinary 
shares and 5,50,000 of its deferred shares. ‘The shares allotted were fully 
subscribed. 

The respective rights and privileges of different classes of shareholders 
were specified in Paragraphs 6 and 7 of the memorandum of association. 
The usual preference was given to preference shareholders but we are not 
concerned with the same in the present case. It was provided infer alia by 
the said paragraphs that after the preference shareholders were paid their 
profits the balance of the profit was to be distributed amongst the ordinary 
and deferred shareholders in the following manner:— 


The ordinary shareholders were to receive 10 per cent. dividend on 


their shares and if nothing was left out of the profits the deferred share- 
holders were to get nothing. But if some balance was left after paying the 
dividend on preference shares and 10 per cent. dividend to ordinary ee 
holders, the deferred shareholders were to get dividend upto a limit of 10 
per cent. If some amount out of the profits was even then left then half 
of the amount so left was to be divided between ordinary shareholders and 
the other half between deferred shareholders. In the case of winding up 
of the Company the assets available for distribution after payment of the 
capital paid up on the preference shares with any arrears of dividend thereon 
was to be distributed amongst the ordinary and deferred shareholders in the 
following manner:— 

(1) To pay off the capital paid up on the ordinary shares. 

_ (2) To pay off the capital paid up on the deferred shares. 

(3) The balance (if any) to be distributed as to one-half amongst the 
holders of ordinary shares and as to the other half amongst the holders of 
deferred shares. 

These rights and privileges of the various classes of shareholders were 
however subject to the provisions of Paragraph 8 af the memorandum and 
much of the argument addressed to us as regards the merits of the applica- 
tion before us has centered round this paragraph. It is as follows:— 

The right for the time being attached to said several classes of shares may 
be modified or dealt with in a manner mentioned in Clause 7 of the 
accompanying Articles of Association but not otherwise and that Clause 


and elso Clause 138 of the said Articles of Association shall be deemed to.be_ 


incorporated herein and have effect accordingly. ds 
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Article 7 of the Articles of Association prescribed the method and 
procedure by which the special rights actaching to any class of shares may 
be “varied, abrogated or affected.” Article 138 is immaterial for the decision 
of the application in revision before us. 

The capital of the Company was reduced from time to time and ‘the 
ultimate reduction in capital was made on November 21, 1932, by an order 
of the District Judge of Cawnpore datec November 21; 1932, in accordance 
with which the following minute was recorded by the District Judge:— 

Ther Capital, Of the Bacay Iaa Carporstion.. Ltd: henceforth. 3s 
Rs. 3,65,00,000 (three crores six-y-five lakhs) divided into 3,00,000 
cumulative preference shares of Rs. 100 each, 60,00,000 ordinary shares of 
Re. 1 each and 10,00,000 deferred shares of 8 annas each. At the tirhe 
of the registration of this minute 81,000 cumulative preference shares, 
41,40,000 ordinary shares and 5,5,000 deferred shares had been issued. 
The sum of Rs. 100 has been and is to be deemed to have been paid up cn 
each of the said 81,000 preference shares. ‘The sum of Re. 1 has been and 
is to be deemed to have been paid up on each of the said 41,40,000 ordinary 
shares. The sum of 8 annas has been and is to be deemed to have been 
paid up on each of the said 5,50000 deferred shares. The remaining 
2,19,000 preference shares, 18,60,00( ordinary shares and 4,50,000 deferred 

It would be apparent from the abeve quotation that from November 
21, 1932, the nominal value of each ordinary share was Re. 1 and the 
nominal value of each deferred share was 8 annas and that all the issued 
ordinary and deferred shares were to be deemed to be fully paid up. 

In or about the year 1933 it was considered desirable to do away with- 


the distinction between ordinary and deferred shares and to put the rights 


and privileges attaching to these classes of shares on an identical footing. 
With this object in view extraordinary general meetings of (a) the-deferred 
shareholders, (b) the ordinary shareholders, and (c) of the [preference] 
shareholders of the Company were held on August 2, 1933, and extra- 
ordinary resolutions were passed by all the meetings approving the consoli- 
dation of the deferred share capital in sech a manner that every two of the 
existing deferred shares of the nominal -value of 8 annas should constitute 
one new share of the nominal ‘value of Re. 1. In order to deal with the 
case of people whose deferred shares af the old class might amourit to an > 
odd number, a special class of holders of fractional share certificates was 
created, and these entitled to dividends but not to any other rights.’ The 
resolution further provided that in lieu of the existing rights conditionally 
attached to-the deferred share capital by Paragraphs 6 anid 7 of the memo- 
randum, each one newly consolidated deferred of the nominal value 
of Re. 1 shall be placed on the same foocing in all respects as each ordinary 
share of the nominal value of Re. 1. he extraordinary resolution passed 
by the extraordinary general meeting oZ the shareholders of the Company 
on August 2, 1933, was passed as'a specic! resolution by the shareholders at a 

meéeting held on August 18, 1933: o- a ee 
In order to obliterate the distinction even in name between the two 
classes of shares the following extraord-nary resolution was passed by the 
deferred shareholders of the Company an October 11, 1933:—- > 
That this meeting of Deferred shareholders of the: Corporation, in view 


~ 
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of the-fact that the Ordinary and ‘Deferred shares respectively now carry 
the same rights in all respects as“ regards dividend; on winding up and 
voting, considers it expedient that the capital of the Corporation be 
re-organized by the consolidation of the Ordinary and Deferred shares, and 
that the Directors of the Corporation. be, and they are, hereby declared at 


T to take such action ar may be neceary to effect euch consolidation O 


and to obtain any necessary sanction of the Court thereto. 


Identically worded extraordinary resolutions were passed on the date, 
viz., on October 11, 1933, at extraordinary general meetings of the ordinary 
shareholders and of the [preference] Tar boiders of the Company. It was 
also resolved by the extraordinary general meeting of the shareholders that 
suitable alterations specified in the resolution be made in the memorandum 
and Articles of Association so as to give effect to the resolution quoted 
above. The extraordinary resolutions passed by the shareholders of the 
Company were passed as special resolutions at a general meeting of the 
shareholders on October 27, 1933. 


Having passed the resolutions referred to above the Company decided 
to register the following minute:— 
The capital of the British India Corporation, Ltd., Cawnpore, hence- 
forward is Rs. 3,65,00,000 divided mto 3,00,000 cumulative preference 
shares of Rs. 100 each and 65,00,000 ordinary shares of Re. 1 each, 


and filed an application before the District Judge praying that the minute 
sug be approved and that sanction be accorded to the consolidation 
of e deferred and ordinary shares under Section 5+ of the Companies Act, 
and in support of the application filed an affidavit detailing the facts and 
the resolutions noted above. 


Shanti Narain, the opposite party before us, filed an objection to the 
application of the Company. He stated in his objection that the Company 
originally wanted to put up a scheme of amendment of the memorandum 
and Articles of Association and the consolidation of the ordinary and 
deferred shares at an extraordinary general meeting called for March 25, 
1933, but in that meeting the Chairman of the meeting pointed out that 
the proposed amendment was in the opinion of the legal advisers of the 
Company governed by the provisions of Section 54 of the Act and, as the 
requisite majority of-the shareholders provided for by the Proviso to Section 
$4 was not available, the resolution could not be cansidered by the meeting. 
Accordingly the extraordinary general meetings of the ordinary and deferred 
shareholders convened for March 25, 1933, were dissolved. The objector 
further maintained that the directors Farag failed to carry out the proposed 
scheme of the reorganization of the share capital by consolidating the 

ordinary and deferred shareholders and the amendment of the memorandum 
ad Articles of Association in the meeting of March 25, 1933, made a deliber- 
ate attempt to circumvent the provisions of Section 54 of the Indian 
Companies Act. In this connection he pointed out that, as the directors 
could not by the consolidation of ordinary and deferred shares modify the 
conditions contained in the memorandum so as to re-organize the share 
capital of the Company, they resorted to the device of attaining the object 
in view by splitting up the proposed scheme into two parts, viz., firstly to 
consolidate the deferred shares into shares of Re. 1 each and to put the same 


Lro., Cawn- 
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on a par in all respects with ordinary shares, and, secondly, by special 
resolution to consolidate the ordinary and deferred shares and amend the 
memorandum and-Articles of Association. The objector maintained that 
what the Company could not do by a single step it could not accomplish in 
two steps. In short, the chief objection of the objector was that the 


_ division of the original scheme of reconstruction and reorganization of the 


share capital and of amending the memorandum and Articles of Association 
into two parts by the management was for the purpose of evading the . 
mandatory provisions of Section 54 and thereby effecting adversely the . 
rights and privileges attached to the holders of the deferred shares. 

The learned Judge held that the scheme referred to above was a fair 
and equitable scheme and “should be sanctioned on the merits”. He how- 
ever held that the two sets of resolutions passed on August 2 and on October 
11 cannot be split up and that both the resolutions must be read and taken 
into consideration together. In this view of the matter he held that it was 
not open to the applicant Company to ask for the confirmation of the 
resolution of October 11 and not for the resolution of August 2. In other 
words, he held that the two resolutions must be read together and the 
scheme treated as a single scheme and sanction should be accorded or refused 
to the scheme as a whole. His conclusion was that he was not competent 


to grant the application of the Company under Section 54 of the Act as the 


effect of the two resolutions passed on che two dates mentioned above was _ 
to reorganize the share capital of the Company by consolidation of the 
shares of different classes, and the reorganization had the effect of inter- 
fering with the preference or special pr-vileges attaching to ordinary shares 
and the majority of the shareholders contemplated by the Proviso to Section 
$4 was not present at the meetings on which those resolutions were passed. 
In the alternative he held that 
if the object that the Company has in view can be obtained without modify- 
ing the conditions contained in its memorandum of association, then no 
sanction of the court is necessary, 
and, as such, no sanction ought to be accorded. In the result he dismissed 
the application of the Company. 

The Company has come up in revision to this Court. 

A preliminary objection has been raised to the hearing of this applica- - 
tion by the learned counsel for the opposite party on the ground that the 
order of the court below cannot be revised by this Court. He has formulated 
his objections on the following three alternative grounds: 

(1) That this Court has no jurisdiction to revise orders passed by a 
district court under the Indian Companies Act, 

(2) that a district court exercising jurisdiction in company matters 
is not 2 court subordinate to the High Court within the meaning of Section 
115, C. P. C., and 

-(3) that the court below had jurisdiction to hear and decide the 
application before it and it did not exercise its jurisdiction illegally or with 
material irregularity. 

So far as the third objection is concerned it is really not in the nature 
of a preliminary objection. It is on the other hand an objection touching 
the merits of the revision application before us. A preliminary objection 
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is one that ehallenges the competence of a court to hear and decide a Gm 

particular cause before it and the third objection noted above far from doing 5,5, 

so necessitates the consideration by this Court of the question whether or  __ 

not the court below exercised its jurisdiction illegally or with material Baron - 

irregularity. This is tantamount to the consideration of the revision appli- o gene 

cation on its merits. It is one thing to say that this Court has no jurisdiction Lro., Cawn- 

to entertain an application in revision against a particular order passed by a roam 

_ particular court, and it is quite another thing to say that though this Court 7 

can entertain the application in revision it ought to reject the same as in Naram 

passing the order sought to be revised the court below did not assume -> 

jurisdiction that.it did not possess, or failed to exercise a jurisdiction that it te I. 

did possess, or acted in the exercise of its jurisdiction with material irregu- 

larity. All that is necessary to bring into play the revisional jurisdiction 
of this Court under Section 115, C. P. C. is that 

(i) there be a case decided, (#) the decision be of a court subordinate 

to this Court, and (##) the decision be not appealable. 

If these conditions are satisfied this Court has undoubtedly the 
revisional jurisdiction conferred on it by Section 115, C. P. C. and is vested 
with the discretion to exercise that jurisdiction provided the case falls within 
Clause (4) or (b) or (c) of Section 115, C. P. C. But the moment this 
Court proceeds to consider whether a particular case does or does not fall 
within either of those clauses it necessarily considers the revision application 
on its merits. We, therefore, propose to consider the third objection of the 
learned counsel while dealing with the merits of the application before us. 

In support, of the first two objections noted above the learned counsel 
has argued that the Indian Companies Act is a self-contained Act contain- 
ing detailed provisions as‘to the procedure to be adopted by a court while 
- exercising jurisdiction under that Act, and as revisional jurisdiction is not 
conferred by that Act on this Court, the present application in revision 
cannot be entertained. In support of this contention reference has been 
made to Sections 202 and 246 of the Act. Section 202 provides about 
appeals from certain orders made in the matter of the winding-up of the 
company and Section 246 vests the power in this Court to make rules 
consistent with the Act and with the Code of Civil Procedure, 1908, con- 
cerning the mode of proceedings to be had for the winding-up of a company 
in the High Court and in the courts subordinate thereto, and for giving 
effect to the provisions contained in the Act as to the reduction of the 
capital and the sub-divisions of the shares of the company. It is contended 
that as provisions for appeals from certain specified orders passed under the 
Act are made in the Act and there is no provision in the Act conferring 
revisional jurisdiction on this Court, this Court has no power to revise the 
order passed by the court below in the present case. It is further argued 
that the district court of Cawnpore is not a court subordinate to this Court 
within the meaning of Section 115, C. P. C., and, as such, the present appli- 
cation in revision cannot be entertained. 

In our judgment there is no force in these contentions. The words 
“the court” are defined by the Companies Act as meaning the court having 
jurisdiction under the Act and it is provided by Section 3 that the court 
having jurisdiction under the Act shall be the High Court having jurisdic- , 
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tion in the place at which the registered office of the company is situate. 
The High Court is, therefore, normally the Court having jurisdiction under 
the Act, but there is a proviso to Section 3 to the effect that the Local 
Government may, by notification in the local official gazette, and subject to 
such restrictions and conditions as it thinks fit, empower any district court 
to exercise all or any of the jurisdiction by the Act conferred upon the 
High Court and 
in that case such district court shall, as regards the jurisdiction so conferred, . 
be the court in respect of all companies having their registered offices in the 
district. 
The registered office af the applicant-company is in the district of Cawn- 
pore, and the Local Government, in exercise of the powers vested in it by 
the Proviso to Section 3 of the Act, has, by a notification dated September 
24, 1914, empowered the district court of Cawnpore to exercise all the 
jurisdiction conferred by the Act upon this Court. The learned counsel is, ` 
therefore, right in contending that the District Judge of Cawnpore has 
exclusive original jurisdiction to decide all matters arising under the Com- 
panies Act with reference to the companies the registered offices of which 
are within the district of Cawnpore. It follows that this Court cannot 
exercise jurisdiction under the Companies Act with reference to the com- 
panies mentioned above. But the exclusive original jurisdiction conferred 
on the district court of Cawnpore can in no way oust the revisional 
jurisdiction that is conferred on this Court by Section 115, C. P. C. unless 
that jurisdiction is either expressly or impliedly ousted by the Companies 
Act or the district court of Cawnpore, while exercising jurisdiction under 
that Act, is not subordinate to this Court within the meaning of Section 115. 
There is nothing in the Companies Act either expressly or impliedly 
ousting the revisional jurisdiction of this Court. In the absence of such a : 
provision the limits of the revisional jurisdiction of this Court must be 
ascertained by reference to Section 115. C. P. C. The view that we take 
finds some support from the decision of their Lordships of the Privy Council 
in Balakrishna Udayar v. Vasudeva Ayyer.’ In that case it was held by 
their Lordships that the High Court has jurisdiction under Section 115, 
C. P. C., 1908, to revise an order of the District Judge made under Section 
10 of the Religious Endowments Act, XX of 1863. It is conceded that by 
that Act exclusive original jurisdiction in the matters dealt with by the 
Act conferred on the District Judge and there is no provision in that Act 
either conferring upon or ousting the revisional jurisdiction of the High 
Court. It is true that the point whether or not the absence of any express 
provision in the Religious Endowments Act conferring revisional jurisdiction 
on the High Court could be impliedly taken to oust the revisional jurisdic- 
tion of the High Court was not argued before their Lordships. But the 
fact remains that their Lordships approved of the exercise of the revisional 
Jurisdiction by the High Court in a case that was by the special enactment 
referred to above within the exclusive jurisdiction of the District Judge and 
whose orders under the Act were not ap ble. Similarly in the Full 
Bench decision of this Court in Maken v. Secretary of State for India 
in Council,” this Court exercised revisional jurisdiction in a case decided by 
*L LR. 40 Med. 793 *[1934] A L. J. 32 
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the District Judge under the Land Acquisition Act. That Act contains z 
detailed provisions as regards the procedure to be followed by the court 155, 
(the District Judge) on a reference made by the Collector and Section 54 — 
of the Act provides for ap from the orders of the court, but there is no "aren 
provision in that Act authorizing this Court to revise the decision of CDE Gee oe 
District Judge. Notwithstanding this omission in the Act, and notwith- Lm, Cawn- 
standing the provision as to appeals contained in the Act, this Court held 3% 
that it could revise the order of the District Judge and that its jurisdiction sann 
was not impliedly ousted. This case in our judgment covers the case Namm 


———— 


before us. lgbel 


The learned counsel for the opposite party.has in support of his argu- Abme#, J. 
ment relied on the decisions of this Court in Parbhu Narain Singh, Kashi 
Neresh v. Harvens Ia and Jamna Prasad v. Karan Singh.* In these cases 
it was held that no revision lay to this Court against an appellate decree of 
the District Judge in suits filed in the revenue court under the Agra Tenancy 
Act, D of 1901. In the Tenancy Act of 1901, apart from the provisions as 
regards appeals from decisions under that Act, specific provision was made 
as regards revisions by Section 185 of that Act. By that section the Board 
of Revenue was empowered to exercise revisianal jurisdiction in cases decided 
by subordinate revenue courts except those cases in which the decree of the 
revenue court was appealable under Section 177 oi the Act to the District 
Judge. . The omission of the legislature, while making provision about 
revisions, to vest this Court with revisional jurisdiction was significant. 
Apart from this the provision af Section 167 of the Act itself was impliedly 
. taken to bar the revisional jurisdiction of this Court. It was provided by 
Section 167 of that Act that 


all suits and applications of the nature specified in the Fourth Schedule of 
the Act shall be heard and determined by the revenue court, except in the 
way of appeal, as hereinafter provided, no court other than a revenue court 
shall take cognisance of any dispute or matter in respect of which any 
suit or application might be brought or made. 


It was observed by one of the learned Judges in Parbhu Narain Singh, Kashi 
Naresh v. Harbans Lal that it would be doing violence to the words of the 
last clause of Section 167 of the Act if this Court were to entertain applica- 
tions in revision against the appellate decree of the District Judge in suits 
filed in the revenue court. ese decisions are of no help to the opposite 
party for the simple reason that in the Companies Act no provision is made 
as regards revisions and there is nothing like Sections 167 and 185 of the 
Tenancy Act either expressly or impliedly ousting the jurisdiction conferred 
on this Court by Section 115, C. P. C. 

This brings us to the consideration of the question whether the district 
court of Cawnpore, exercising jurisdiction under the Companies Act to the 
exclusion of the High Court, is a court subordinate to this Court within 
the meaning of Section 115,C. P. C. It is argued on behalf of the opposite 
party that as the very jurisdiction that is conferred on this Court by the 
Companies Act has, by the notification referred to above, been taken away 
from this Court and vested in the district court, that court can in no 
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sense be regarded as a court subordimate to this Court while exercising the 
exclusive jurisdiction so conferred on it. In short, it is suggested that the 
district court of Cawnpore exercising jurisdiction in company matters stands 
in the shoes of the High Court and it, therefore, can in no way be described 
as subordinate to the High Court. 

The answer to this contention is furnished by Section 3 of the Code of 


l Givil Procedure which provides that 
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It is true that by reason of the notification by the Local Government the 
district court of Cawnpore, is empowered to exercise original jurisdiction 
in tompany matters to the exclusion of this Court, but the jurisdiction so 
exercised by that court is in the capacity of a district court and not of a 
High Court, and, as such, that court is in view of the provisions of Section 3 


- bf the Code subordinate to this High Court within the meaning of Section 


115, C. P. C. 

It is conceded that the order sought to be revised in the present case 
fulfils the other requirements of the Fizst Paragraph of Section 115, viz., 
that a case has been decided by the district court and- that the order is not 
appealable. That being so, for the reasons given above, we overrule the 
preliminary objection and hold that we have jurisdiction to entertain this 
application. 

On the merits we have come to the conclusion that the ce of the 
district court of Cawnpore cannot be sustained and that in rejecting the 
application filed by the emo company that court exercised its jurisdic- : 
tion with material irre 

We have already o that the court below came to the conclusion 
that what the Company proposed to do was “fair and equitable” and that 
the scheme “should be sanctioned on the merits”. It was pointed out by 
the learned counsel for the opposite party that, in the event of the Company 
making very large profits, the removal or the distinction between the rights 
and privileges of the ordinary and deferred shareholders and consolidation 
of those classes of shares would be to the disadvantage of the deferred 
shareholders. This assertion may well Ee true, but the figures supplied to 
us by the learned counsel for the applicant company show that even in years 
when the profit of the company exceeded Rs. 32,00,000 no dividend could 
be paid to'the deferred shareholders. ‘The company bas been doing business 
for the last 14 years. In 9 out of those 14 years no dividend could be paid 
to the deferred shareholders. It also appears by reference to the chart 
supplied to us by the counsel for the applicant that the profits have been 
declining from the year 1928 and even in the-last year the profits amounted 
to only Rs. 12,96,000 which was sufficent only to pay dividend to the 
preference shareholders. Having regard to all the circumstances it may 
safely be said that there is little prospect of any dividend being paid to the 
deferred shareholders for some years to come, and, as such, the extraordinary 
resolutions passed by the company on Avgust 2 and October 11, 1933, are 
manifestly not to their disadvantage. Similarly in the event of large profits 
being made in the future the ordinary shareholders also stand to gain by 
the scheme carried out by the resolutions noted above. In considering the 
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scheme we cannot overlook the fact that the resolutions in question were Gm 
passed by the various classes of shareholders unanimously in extraordinary 194, 
general meetings, which were convened after due notice, and were attended — 
by a large number of shareholders of different classes either in person or by ae 
proxy. We must, therefore, approach the consideration of the case on the Coaroranon 
assumption: that the scheme is fair and equitable and for the benefit of the Li, Cawn- 
two classes of shareholders concerned. + bg 

The question however remains whether the court below was right in sanr 
holding that the resolutions of August 2 and October 11 should be read = Nasa 
together. If those resolutions are to be read together and considered asa J 
whole, there can be no doubt that they have the effect of modifying the Abmad, J. 
conditions contained in the memorandum of the Company so as to reorga- 
nize its share capital by consolidation of shares of different classes, and they 
have further the effect of interfering with the special privilege attached to 
either ordinary or deferred shares. It follows that if the court below is 
right in holding that the resolution of October 11 cannot be considered 
apart from the resolution of August 2, the case falls within the purview of 
Section 54, and, as those resolutions were not passed by such majority in 
number of shareholders as is required by the Proviso, the court could not 
confirm the resolutions under Section 54. We are however of the opinion 
that the court below was wrong in holding that the two resolutions must be 
read and considered together. 

Paragraph 8 of the memorandum of association clearly provided that 
the rights for the time being attached to several classes of shares may be 
modified or dealt with in the manner provided by Clause 7 of the Articles, 
and, that that article shall be deemed to be incorporated in the memorandum 
and have effect accordingly. By the resolution of August 2 the Company 
consolidated the deferred shares and gave to the shares so consolidated the 
same rights and privileges as'those attached to the ordinary shares. ‘The 
consolidation was done in the manner provided by Clause 49 of the Articles, 
and, it is not suggested that there was any illegality in the procedure adopted 
by the company for such consolidation of deferzed shares. It is also not 
disputed that the rights attaching to the deferred shares were modified and 
dealt with in accordance with Clause 7 of the Article. It is clear then, 
that what the company did on August 2 was in strict conformity with the 
provisions of the memorandum and Articles. 

But it is argued that notwithstanding the provisions contained in the 
memorandum as to the modification of the rights and privileges 
attached to various classes of shares, the rights and privileges could not 
be altered except in accordance with the provisions of the Act. It is urged 
that the provisions of Paragraph 8 of the memorandum being in conflict 
with the provisions of Sections 10 and $4 of the Act, the resolution of 
August 2 was invalid and of no effect. Section 10 of the Act provides 
that a company shall not alter the conditions in its memorandum except in 
the cases and in the mode and to the extent for which express provision is 
made in the Act itself. The contention is that inasmuch as the resolution 
of August 2 had the effect of altering the terms of the memorandum as 
regards the rights and privileges attaching to’ ordinary and deferred shares, 
the alteration could aly be done in accordance with the provisions of the 
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Cva Act. This argument proceeds on the assumption that what was done by 
1934 the company on August 2 amounted to an alteration in the memorandum 
—— _ of association, but in our judgment this assumption is not well-founded. 

Barris Section 6 of the Act prescribes the matters that must be stated in the 
pe memorandum of a company limited by shares, and, so far as those matters 
Lv., Cawn- are concerned, no alteration in the memorandum can be made even if power 
rœ jin that behalf is expressly reserved by the memorandum itself: Vide In re 
Suan Welsbach Incandescent Gas Light Company Limited,” per Stirling, L. J. 
Nasam The provisions as regards the rights and privileges attaching to particular 
Tabal class of shares are not required by Statute to be inserted in the memorandum 
Akmed, J. Of a company, but if they are stated in the memorandum without the 
reservation of the power to modify or alter those rights and privileges, they 
cannot, in view of the provisions of Section 10 of the Act, be altered except 
in the mode and to the extent for which express provision is made in the 

Act. (See Ashbury v. Watson.°) 

In the case before us, however, we find that the rights and privileges 
of the ordinary and deferred shareholders were conditionally stated in the 
memorandum, and could, in accordance with Paragraph 8 of the memo- 
randum read with Clause 7 of the Articles be varied, abrogated, or affected. 
The exercise of the power vested by Paragraph 8 did not amount to an 
alteration of those rights and privileges, as those rights and privileges were 
subject to this important condition that they could at any time be altered 
in accordance with Paragraph 8 of the memorandum and Clause 7 of the 
Articles. In other words, in the case before us, the rights and privileges 
attaching to different classes of shares defined by the memorandum were 
not rights and privileges for all time, but only for such time as they 
remained unaltered by any special resolution as provided by Clause 7 of 
the Articles. Indeed in Clause 8 they are stated to be the rights “for the 
time being.” In other words, they were not unconditional rights of the 
shareholders, but rights subject to variation from time to time by special 
procedure laid down in the memorandum and Articles. 

The question of the validity and effect of clauses in the memorandum 
and Articles similar to’ the clauses in the present case was considered. In re 
Welsbach Incandescent Gas Light Company Limited." 


In that case it was held by the English Court of Appeal that the rights 
and priviléges of the various shareholders could validly be changed by the 
resolution as provided in the memorandum and Articles and that such 
resolution did not require the sanction of the Court. ‘The case of Ashbury 
yv. Watson cited above was distinguished upon the ground that in that case 
the privileges and rights attached to different classes of shares were uncon- 
ditional, whereas in the Welsbach case they were given conditionally and 
were subject to modification or alteration. To vary the conditional rights 
and privileges given to various classes of shares by the memorandum does 
not amount to an alteration of the conditions contained in the memorandum, 
because one of the conditions in the memorandum is that the rights and 
privileges are subject to variation. To hold otherwise would’ be to ignore 
the condition in the memorandum providing for variation in the rights for 
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the time being attaching to particular classes of shares. In order to ascer- 
tain the rights attaching to particular classes of shares, the memorandum 394, 
must be read and given effect to as a whole, unless any particular provision — 
of the same violates an express provision of the Statute, in which case, that Parsa 
particular provision will be treated as invalid. See 

The learned counsel for the opposite party tried to distinguish the case Lro., Cawn- 
of Welsbach on the ground that at the time it was decided there was no %5 
provision in the English Companies Act analogous to the provisions of sym 
Section $4 of the Indian Companies Act. It is true that provisions similar Nara 
to Section 54 of the Indian Act were for the first time incorporated in the Tabal 
English Companies Act in the year 1908, but this fact in no way shakes the Asbmad, J. 
authority in Welsbach case. The question that was directly and specifically 
in issue in that case was whether or not the variation in the rights and 
privileges of different classes of shareholders amounted to a modification or 
alteration of the memorandum when power to modify those rights and 
privileges was given by the memorandum itself, and the same is the question 
before us. We may note in passing that in England the Welsbach case is 
still treated as a good and binding authority by the courts and by all the 
text-book writers, notwithstanding the introduction of the provisions of 
Section 54 in the English Companies Act of 1908. 

Reliance has been placed on behalf of the opposite party on the decision 
of the Bombay High Court in In re E. D. Sassoon United Mills, Lid®. That 
case is, in our judgment, clearly distinguishable as the facts in that case 
were very different from the facts in the case before us. In the Bombay 
case a procedure was ptovided in the Articles of Association for modifying 
or altering the preferential rights and privileges of certain classes of shares, 
but the preferential rights in the preference shares of the initial capital were, 
by the terms of the memorandum of association, made unalterable, and an 
attempt was made by means of the procedure prescribed by the articles to 
take away the privileges of the preference shares in the initial capital, and 
this the company clearly could not do. Further an attempt was made to 
vary the privileges attached to the ordinary shares, but the procedure laid 
down in the articles for such variation was not followed. Consequently 
the variation of the rights and privileges attached to these shares could onl 
be effected in accordance with the provisions of the Act permitting suc 
yariations. In the case before us the procedure prescribed im the articles 
end memorandum of association for modification or variation of the rights 
ee pees attaching to various classes of shares has been strictly complied 
wi 

The learned counsel for the opposite party has further argued that the 
resolution of August 2 incorporated a compromise or arrangement between 
the company and its members within the meaning of Section 153 of the 
Companies Act and, therefore, could only have been passed in accordance 
with the provisions of Clause (1) of Section 153, and that to have binding 
effect it needed the sanction of the Court, which admittedly was not 
obtained. We are of the opinion that there is no force in this contention. 
By the resolution of August 2 the company modified the rights and privileges 
attaching to deferred shares, not by means of a compromise or arrangement 
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Ca. arrived at between the company and its members, but in exercise of the 
powers vested in the company by Paragraph 8 of the memorandum which 
incorporated Clause 7 of the articles. We cannot differentiate the condi- 
Barm tions contained in the memorandum before us from a case in which the 
CN memor ndum provides that the rights of various classes of shareholders to 
Lm., Cawn- participate in the annual profits of the company are such as shall be deter- 
PORE mined from time to time by the company. In such a case the mere fact 
sxn that year after year the company, by appropriate means, varies the rights of 
Nasa different classes of shares cannot be tantamount to a compromise or arrange- 
zig ment between the company and its members or to a variation of the 
ibea z. conditions in the memorandum of association. 
As we have stated previously in this judgment the English court of 
appeal in the case of In re Welsbach Incandescent Gas Light Company, 
Limited’ held that a resolution similar in form to the August resolution in 
the present case was a valid one. Further, it is to be noticed that in that 
case it was not suggested that such a resolution required the sanction of the 
court as a compromise or arrangement. When the case of In re Welsbach 
Incandescent Gas Light Co., Ltd. was decided the English Companies Act 
contained provisions analogous to Section 153 of the Indian Companies Act 
(see Section 2, Joint Stock Companies Act, 1870 as amended by Section 24 
of the Companies Act, 1900). 
Further the case of In re Australian Estates and Mortgage Co., Lid.’ 
makes it clear that after the passing of the English Companies Act af 1908, 
a resolution stmilar to the August resolution in the present case did not 
require the sanction of the Court, though Section 120 of the English Com- 
panies Act, 1908 ‘was identical with Section 153 of the Indian Act. 
Before we leave this point we must notice the decision in In re J. A. 
Nordberg” which was relied upon by the learned counsel for the opposite 
party. In that case it was held that a scheme of arrangement which modifies 
the memorandum of association of company in any way other than those 
specified in Section 45 of the Companies Act, 1908, (which corresponds to 
Section 54 of the Indian Companies Act) does not require a special resolu- | 
tion passed by the majority mentioned in ‘that section, but may be validly 
effected under Section 120 of the Act (viz., Section 153 of the Indian Act). 
~- That case is distinguishable on the broad ground that the scheme proposed 
in that case modified the terms of the memorandum of association of the 
company, whereas in the case before us, in our opinion, the August resolu- 
tion did not in any way modify the terms of the memorandum. On the 
contrary the resolution was in strict conformity with the terms of the 
memorandum. In short, the scheme proposed in the case of In re J. A. 
Nordberg could only be carried out by a compromise or arrangement bet- 
ween the company and its members, whereas in the case before us the 
provision was made in the charter of the company itself for variation from 
time to time of the special privileges and rights attaching to the various 
classes of shares. 


For reasons given above we hold that the court below was wrong in 
Pierce on the assumption that the resolution of August 2 required the 
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sanction of the court and as such sanction was not obtained, the resolution Gm 
was invalid. We further hold that the court below was wrong in holding = {,,, 
that the resolution of October 11 could not be considered apart from the — 
August resolution. Barrot 
The August resolution was, in our judgment, a perfectly valid resolu- Coaponaton 
tion and did not require the sanction of the Court for its validity. That Lro., Cawn- 
resolution had the effect of sweeping away the rights and privileges attach- Poaz 
ing to the ordinary and deferred shares and left those two classes of shares gunn: 
with precisely the same rights. That being so, all that the company  Nasanr 
pro to do by the October resolution was to consolidate the ordinary [47 
and deferred shares, and in so doing did not in any way interfere with the Praise! J. 
preference or special privileges attaching to either of those classes of shares, 
for the simple reason that no such preference or special privileges attached 
to either of those classes of shares at the date of the October resolution. 
The Proviso to Section 54 had therefore no application to the present case. 
The October resolution, however, required confirmation by the Court as by 
that resolution the share capital of the company was being reorganized by 
the consolidation of the ordinary and deferred shares and such consolidation 
did modify the conditions contained in Paragraph 5 of the memorandum 
of the company. 
It was contended that if the August resolutions validly took away 
the special rights and privileges attaching to the ordinary and deferred 
shares, the ordinary and deferred shares could not therefore be regarded as 
different classes of shares and as such required no consolidation and therefore 
Section 54 had no application. We cannot agree with this contention. 
The shares still remained as ordinary and deferred shares though the special 
rights and privileges attaching to each class had been swept away. In our 
judgment, even after the nae resolution, a deferred share could not 
have been sold as an ordinary and it follows, therefore, that a proposal 
to make these two classes of shares into one class did involve a consolidation 
of the different classes of shares. 
It is manifest from the observations made above that the decision of 
the court below is erroneous and that the applicarion filed by the company 
was wrongly rejected by that court. 
But it is contended on behalf of the opposite party that, howsoever 
erroneous in law the decision of the court below may be, we cannot inter; 
fere with the same, as the court below had undoubtedly jurisdiction to 
entertain and decide the application and, in the exercise of that jurisdiction, 
it has not acted illegally or with any material irregularity. - 
It is settled by the decision of their Lordships of the Privy Council in . 
Amir Hasen Khon v. Sheo Baksh Singh? and Balakrishna Udayar v. Vasu- 
deva Ayyar,* that 
Section 115 applies to jurisdiction alone, the irregular exercise, or non- 
exercise of it, or the illegal assumption of it 
and that 
the section is not directed against conclusions of Jaw or fact in which the 
question of jurisdiction is not involved. 
It follows that if a court has jurisdiction to decide a question, and in 
aLL R. 11 Cl é -~ PLL R 40 Mad 793 
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Cra deciding that question arrives at an erroneous decision oh a question of fact or 

ig, Of law, it cannot be said to have acted illegally or with matérial irregularity 

_— in the exercise of its jurisdiction. In other words, a mere. error of law 

Barra in deciding a case by a court having jurisdiction cannot be said to be an 

1a illegal or irregular exercise of jurisdiction possessed by that court, vide the 

oe ce a ee Ferrukbabad v. Ikblaque Hussin and Om Prakash v. 
pox Muhammad Ishaq.” 

suan . The question that we have to decide is whether or not in the present 

Naraw case the court below exercised its jurisdiction illegally or with material 

— irregularity and, after giving our best consideration to the point, we have 

aie) z, come to the conclusion that the question must be answered in the affirma- - 

tive. 

The court below was invited by the application filed by the company 
to confirm the special resolution passed by the company for the consolida- 
tion of the two classes of shares. It, however, for the reasons assigned by 
it, refused to concentrate its attention on that resolution alone, and wrongly 
assumed that that resolution could not be considered apart from the August 
resolution. Having arrived at this erroneous conclusion it proceeded to 
consider the validity of the resolution of August 2, and wrongly decided 
that that resolution was invalid. It then proceeded to consider both the 
resolutions together and decided that those resolutions taken together fell 
within the purview of the Proviso to Section 54 and, as the majority in 
number of py a required by the Proviso had not passed those resolu- 
tions,-it could not confirm the same. In other words, the court below did 
not judicially consider what it ought to have considered, and decided some 
thing that it was not called upon to decide. Indeed the court below 
deprived itself of the jurisdiction that it undoubtedly possessed under 
Section 54 by taking an erroneous view of law as regards the validity or 
otherwise of the August resolution which was a matter wholly foreign to the 
proceedings before it. This, in our judgment, amounted to a material 
irregularity in the exercise of its jurisdiction by the court below. The case 
before us is not a case in which the court below has taken an erroneous view 
of the law as regards the matter in controversy before it, but is a case in 
which the court below has denied to itself the jurisdiction to confirm the 
October resolution by erroneously assuming that it could not do so unless 
it was also competent to confirm the resolution of August 2. This irregu- 
larity committed by the court below led it to the conclusion that it would 
not confirm the October resolution, and, as such, the case falls within the 
purview of Clause (c) to Section 115, C. P. C. 

For the reasons given above we allow this application, set aside the order 
of the court below and grant the application filed by the company in terms 
of the reliefs contained in it. Having regard to all the circumstances of the 
case we direct the parties to bear their own costs both here and below. 


Application allowed 
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BAGCHI (Judgment-debtor) 
versus 
MRS. F. MORGAN (Decree-bolder) * 
Civil Procedure Code, Or. 21, R. 2—Application wnder—By judgmentdebtor— 

When les. 

Order 21, R. 2, C. P. C. cannot apply to a case in which the adjust- 
ment of-a decree is not accepted by the decree-holder. Where in execu- 
tion of a decree for rent the judgment-debtor applies under Or. 21, R. 2 
that he is entitled to costs of certain repairs made by him and that to 

* that extent the decree should be deemed to have been satisfied; beld, 
that in the absence of any allegation by the judgment-debtor that there 
was an understanding between the parties that sums spent by the judg- 
ment-debtor on repairs would be set off against the decretal amount, the 
application under Or. 21, R. 2 did not lie. 

EXECUTION SECOND APPEAL from a decree of J. N. Dixsenr Esq., 
Small Cause Court Judge of Allahabad, exercising the decree of a Sub- 
ordinate Judge, confirming a decree of Pr. J. D. SHarma, Additional 
Munsif. 

A. P. Pandey for the appellant. 

Mabbub Alam for the respondent. 


The following judgment was delivered by 


NIAMATULLAH, J.—This is an execution second appeal arising out of 
certain objections taken by the appellant to the amount of decretal money 
payable by him. It appears that the appellant was defendant in a suit for 
ejectment from a house admittedly belonging to the respondent, who also 
claimed a certain sum as rent or compensation for use and occupation of 
the house. The suit was decreed together with a certain sum awarded to 
the plaintiff for rent and another sum for use and occupation of the house. 
The court made some distinction between these two items. It is, however, 
not necessary to dilate upon it in these proceedings. The appellant applied 
to the court stating the amount decreed to the plaintiff and the amount 
which he himself claimed under two heads (1) payment of taxes to the 
municipal board and (2) expenses incurred for sundry repairs to the house. 
He claimed to be entitled to deduct the sums spent by him on both these 
accounts from the decretal amount for which the decree-holder was entitled 
to take out execution. 

The court of first instance allowed a set-off in respect of the municipal 
taxes but did not allow any deduction in respect of sums spent on repairs. 
On appeal by the appellant, the lower appellate court did not enter into 
the question whether the appellant was entitled to a deduction in respect of 
costs of repairs. It dismissed the appeal on the ground that O. 21, R. 2, 
C. P. C., under which the application was made, did not apply. The 
appellant’s case, as laid in his application in the court of first instance, was 
ie he was entitled to costs of certain repairs made by him, and that to that 
extent the decree in favour of the plaintiff should be deemed to have been 
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Cva satisfied. Accordingly he prayed that adjustment be recorded under O. 21, 
i533. R2, 80. a8 to entitle che decree-holder to take out execution only in respect 
"of the balance. As a matter of fact, the appellant deposited the balance, 
Baccet and no question of any further execution should, according to him, arise. 
pone tert In my opinion this view is based on a complete misunderstanding of 
a O. 21, R. 2, and the principle underlying it. ‘That rule runs as follows:— 


ET, Where any money payable under a decree of any kind is paid out of 


Court, or the decree is otherwise adjusted in whole or in part to the satisfac- 
tion of the decree-bolder, the decree-bolder shall certify such payment or 
adjustment to the Court whose duty it is to execute the decree, and the 
Court shall record the same accordingly. 

The judgment-debtor also may inform the Court of such payment or 
adjustment, and apply to the Cour- to issue a notice to the decree-holder to 
show cause why such payment or adjustment should not be 
recorded as certified; and if, after service of such notice, the decree-holder 
fails to show cause why the payment or adjustment should not be recorded 
as certified, the Court shall record the same accordingly. 


The rule applies only to cases in which payment has been made to the 
decree-holder, or where adjustment of the decree has otherwise taken place 
to the satisfaction of the decree-bolder. It cannot apply to a case in which 
the adjustment was not accepted by the decree-holder. It is not open to 
the judgment-debtor to dede for himself and act on the supposition that ` 
the decree has been wholly or partly adjusted, though the decree-holder is 
unwilling to accept that position. Mutual understanding is of the essence 
of the rule. It may be that the decree-holder and the judgment-debtor at 

7 first agreed to a certain adjustment oz the decree, but subsequently when 
the judgment-debtor moved the Court, the decree-holder denied the alleged 
adjustment. In such a case, if the judgment-debtor proves by evidence that 
the adjustments had taken place and the decree-holder is falsely denying it, 
the position would be different from a case in which the decree-holder and 
the judgment-debtor never arrived at any understanding. It is not sug- 
gested by the appellant that there was any understanding between the 
parties that sums spent by him on repairs would be set off against the 
decretal amount. ‘This being so, O. 21, R. 2, C. P. C does not apply. 
The order appealed from is correct. The appeal is dismissed under O. 41, 
Re-11, Cy By 

Appeal dismissed 


ean - JADU DUBE (Plaintiff) 
aes versus 
ee DASRATH RAI AND ANOTHER (Defendants) * 


Feb. 22 Tenancy Act, Secs. 132, 138 snd 139—Rent payable by division of produce in 

= kind—Steps for division of produce not tsken—Snit for arrears of rent— 
Ganea Nat, = Whether les 

J Where rent is taken by division of the produce in kind, a suit for 

recovery of arrears of rent is maintainable under Sec. 132, Tenancy Act 

IL of 1926, even if either of the parties fails to take rlecessary steps under 
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Secs. 138 and 139 for the division of the produce. Inderjit Psriep Crm 


Babedur Sabi v. Sewak Rei, 1931 A. L. J. 1094 followed. ` 1935 


SECOND APPEAL from a decree of S. Marrra Esq., District Judge of — 

Ghazipur, reversing a decree of S. HYDER Esq., Assistant Collector first class. ya Doe 
K. Verma and V. D. Bhargava for the appellant. DaseatH Rar 
A. P. Pandey for the respondents. 


The following judgment was delivered by 


Ganca Natu, J.—This is a plaintiff’s appeal and arises out of a suit Gesgs Neth, J. 
brought by him against the defendant-respondent to recover arrears of rent 
which was payable admittedly by division of produce. 'The trial court 
decreed the suit but the learned District Judge, Ghazipur, dismissed the 
suit with a finding that the plaintiff had not taken necessary steps for the 
division of the produce at the time of the produce. Against this decision 
this appeal has been preferred. The only question for determination is 
whether the suit lies or not. There is no provision in the Agra Tenancy 
Act which forbids the filing of a suit if the necessary steps for the division 
of produce, such as are prescribed under Sections 138 and 139 of the Tenancy 
Act are not taken in time. On the other hand, Section 132 of the 
Tenancy Act which applies to the recovery of arrears of rent lays down: 

An arrear of rent shall be recoverable by suit, or by distraint or by notice 
through the tehsildar in accordance with the provisions of this Act or in 
any one of more such ways. 

Sections 138 and 139 provide for the procedure to be adopted in case either 
party applies for the division of the produce in kind, or for estimate or 
appraisement, of the standing crops where rent is taken by estimate or 
appraisement. As already stated there is nothing in the provisions of Sec- 
tions 138 and 139 which may bar a suit for recovery of arrears of rent 
even if either of the parties fail to take necessary steps under Sections 138 
and 139 for the division of the produce. where the rent is taken by division 
or for estimate or appraisement of the standing crops where rent is taken 
by estimate or appraisement of the standing crops. This view is not without 
an authority. In Inderjit Partap Bahadur Sabi v. Sewak Rei’ it was held 
that where rent-was payable by divisian of the produce and the rent was 
in arrears a suit for the money equivalent of such rent lay under Section 132, 
Tenancy Act of 1926, and that Sections 138 and 139 simply laid down 
the procedure for the deputation of an officer and there was nothing in 
them which could cut down the right of. suit granted by Section 132. 

The learned District Judge did not enter into the question as to how 
much rent was due by the defendant-respondent. It is therefore ordered 
that the appeal be allowed with costs, the case be remanded to the lower 
court to admit it under its original number and to dispose it of in accordance 
with law on the evidence on the record. The court-fee will be refunded as 
usual 


Permission to file a Letters Patent Appeal is rejected. 
Appeal dismissed 
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BAGESHAR MISIR anp oTHERS (Defendants) 
versus 
MAHABIR SHUKUL (Plaintiff) * 

Tenancy Act (III of 1926), Secs. 230 end 227—Civil suit by co-sharer against 
another co-sbsrer—For recovery of profits and joint possession—Plaint dis- 
closed no cause of action for joint possession—Whether suit lies in civil 
court, 

Where a co-sharer sued other co-sharers in the civil court for recovery 
of his share of profits which accord:ng to him had been realised by the 
defendants from the tenants, and the plaintiff added a relief for joint 
possession for which he disclosed ro cause of action; beld, that the 
addition of the unnecessary relief for joint possession did not take the 
case out of the jurisdiction of the revenue court, and the proper remedy 
of the plaintiff in such a case was to file a suit for profits or for settle- 
ment of accounts in the revenue court, and the suit was not cognizable 
by the civil court. Amenti v. Chhannu, [1930] A. L. J. 256 and 
Bashir Hussin v. Mohammad Ali, 120 In. Cas. 558 relied on. 


SECOND APPEAL from a decree of S. Nawas Hasan Eso., Second 
Additional Subordinate Judge of Jaunpur, confirming a decree of BABU 
Tara NATH CHATTERJI, City Munsif. 


Lakshmi Saran for the appellants. 
Gopalji Mehrotra for the respondent. 


The following judgment was delivered by 


Ganca NATH, J.—This is a defendants’ appeal and arises out of a suit 
brought against them by the plaintiff-respondent for joint possession and 
mesne profits. The plaintiff’s case was that the defendants had realised rent 
from the tenants which were due and payable to the plaintiff. The 
defendants denied doing so. Defendante Nos. 1 and 4 contested the suit 
and admitted the plaintiff’s title to the property in question but pleaded 
that they (defendants) had no concern with the property and, as such, they 
were not liable to pay mesne profits to the plaintiff. Defendant No. 5 also 
admitted that the parties had been in possession but he contested the amount 
of mesne profits. The ae court gave a decree to the plaintiff in respect 
of 3|4th of two pies and odd share. In appeal the learned Additional 
Subordinate Judge decreed the suit for joint possession as well as mesne 
profits. Against this decision in appeal has been filed by defendants 
Nos. 1 to 4. The chief point for consideration is whether the suit was 
cognizable by the civil court or not. The case of the plaintiff is given in 
Paragraphs Nos. 6 and 7 of his plaint. Paragraph No. 6 is: 

The defendants have entered into wrongful possession of the property in 
. dispute, are being benefited thereby and are realising rent from sub-tenants. 

Paragraph No. 7 is: 

The plaintiff brought some suits for arrears of rent against the sub-tenants 
in revenue court, wherein the defendants made the sub-tenants set up 


defence that they had paid the rent to zhe defendants, From this it is quite 
*S. A. 1295 of 1932 
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evident that the defendants: have made collections from the plaintiff’s 


tenants. 


In Paragraph No. 4 the plaintiff stated: ; EAEE EO 
The plaintiff's claim ior possession of the property in question was 

decreed on May 18, 1922, and, through court amin, the plaintiff obtained 

possession of the property in respect of which the decree was passed, on 

June 2, 1923. 
It would appear from the allegations in Paragraph No. 4 that the plaintiff 
did actually obtain joint possession with the defendants. There is nothing 
in the allegations made by the plaintiff in Paragraphs Nos. 6 and 7 which 
may show that the plaintiff has been dispossessed by the defendants. The 
plaintiff’s allegations amount to simply saying that the defendants have 
been realising rent from the tenants which should have been paid to the 
plaintiff. The plaintiff has scrupulously avoided stating in the plaint that 
he has been dispossessed from any part or the property. It may be men- 
tioned here that the property is zemindari and none of the parties has been 
in physical possession over any specific portion of the zamindari property 
or the sir or khudkasht appertaining to it. All the parties are jointly in 
possession. In relief (a) the plaintiff has stated that 

a decree for possession of the property in dispute specified at the foot of 

the plaint may be passed in favour of the plaintif against the defendants. 
Relief (b) states that 

Rs. 120 on account of damages and mesne profits for three years next 

before the date of institution of the suit, may be awarded to the plaintiff 

against the defendants. 
The suit is therefore for the recovery of rents which were due to the 
plaintiff and have been realised according to the plaintiff by the defendants. 
The plaintiff has added a relief for possession for which he has disclosed no 
cause of action and in respect of which he has not even stated that he has 
ever been dispossessed. l 

Section 230 of the Agra Tenancy Act (IM of 1926) lays down that 

Subject to’ the provisions of Section 271, all suits and applications of the 

nature specified in the Fourth Schedule shall be heard and determined by 

the revenue courts and no courts other than a revenue court shall, except 

by way of appeal or revision as provided in this Act, take cognizance of 

any such suit or application, or of any suit or application based on a cause 

of action in respect of which adequate relief could be obtained by means of 

any such suit or application. 
Under Section 227: 

A co-sharer may sue another co-sharer for a settlement of accounts, and 

for his share of the profits of a mahal or of any part thereof. 
The plaintiff could have got a relief which he seeks in this suit under Sec- 
tion 227 of the Tenancy Act in the revenue court. ‘The mere fact that a 
plaintiff choses to add a relief which is unnecessary to the reliefs which can 
be granted by the revenue court will not take the case out of the jurisdiction 
of the revenue court. In Anenti v. Chhannu' where a relief for an injunc- 
tion had been joined to the other reliefs it was held that the mere fact that a 
perpetual injunction has been asked for will not take the case out of the 
jurisdiction of the revenue court. In the present case as already stated the 

1 [1930] A. L. I. 256 
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plaintiff has stated in the plaint that he obtained joint possession and he 
does not state anywhere that he has been dispossessed.’ All that he says 1s 
that the defendants have realised his share of profits from the tenants. 
Therefore the only relief which the plaintiff claims and to which he is 
entitled is a decree for his share of profits which according to him has been 
realised by the defendants from the tenants and for which, as already stated, 


Gears Neth, J. he can claim and obtain relief in the revenue court under Section 227 of 


the Tenancy Act. This view is not without an authority. In Bashir 
Husain v. Mobsmmad AIP where a cosharer in an undivided mahal was in 
actual possession of the property in the sense that he was making collections 
for the whole co-parcenary body, it was held that it was not open to another 
co-sharer to institute a suit against him in the civil court for a joint posses- 
sion‘of the property or for mesne profits. The proper remedy of the 
plaintiff in such a case was to file a suit for profits or for settlement of 
accounts in the Revenue Court. The swit is therefore not cognizable by the 
civil court. It is therefore ordered thar the appeal be allowed, the decree 
of the lower court be set aside and the plaint be returned to the plaintiff 
for presentation to the proper court. As this point of jurisdiction was not 
raised by the,defendants the parties shall bear their own costs of this 
appeal. 

The learned counsel for the respondent relied on Said-un-nissa Bibi x. 
Fida Husain? Whatever may-have been the doubts which were dealt with 
in the case cited by the learned counsel they have been removed and set at 
rest by the Full Bench decision in Ananti v. Chhannu. As the valuation 
of this suit was below Rs. 200, no appeal lay to the civil court and conse- , 
quently Section 268 of the Tenancy Act does not apply. 

Permission to file a Letters Patent Appeal is rejected. 

| Appeal allowed 


"120 L C 558 119 A L J. 194 


CHANDRA SHEKHAR (Plaintiff) 
VETSHS 
THAKURJI MAHARAJ and oTHERS (Defendants) * 
Court Fees Act, Sec. 7(v) (c)—Swit for possession of revenue-free lend—Court- 
fee payable on fifteen times the profits for the next previous Fasli year. 
Where the plaintiff brings a suit for possession of 2 part of a village 
which is revenue-free, court-fee is payable on fifteen times the nett profits 
from the land during the Fasli year next before the date of presenting the 
plaint. 
SECOND APPEAL against the order of Mr. MunammMap AHMAD 
ANSARI, Subordinate Judge of Farrukhabad. 
M. L. Chaturvedi for the applicant. 
P. M. L. Verma for the opposite party. 
The following judgment was delivered by é 
BENNET, J.—This is an application in revision by a plaintiff against 
an order refusing review. ‘The plaintiff brought a suit for possession of a 
"ŞS. A. 613 of 1934 
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part of a village which was revenue-free and the defendant filed an objec- Gm 
tion that the court-fee was insufficient. The court passed an order in ,,,, 
regard to the amount of court-fee, and calculated the profits under the — 
Court Fees Act, Sec. 7(v)(c) after hearing the ies. The review Cuanvas 
asks that the court should reconsider that order on de ground that there Sm 
was an error apparent on the face of the record. In the grounds of Tuaxuan 
revision it is set out that there was an error as profits had not been 
calculated for the next previous year but for a period much prior. Bessrt, J. 
Learned counsel explains that the suit was brought on January 26, 1933 

and that in his opinion the year to be taken was the year 1932. He 

bases this on the General Clauses Act, definition of “year” as calendar 

year. But it is stated in Sec. 3 that these definitions will apply “unless 

there is anything repugnant in the subject or context.” In the context 

of this Sub-section (v) there are Sub-sections (a) and (b) relating to 

land paying revenue to Government. For Government revenue the 

period taken is the Fasli year. The court therefore naturally took the 

Fasli year 1339 for Sub-section (c) where the land was revenue-free. I 

consider that from the context the court was correct and it cannot be said 

that in not applying the General Clauses Act there was any error on the 

face of the record. Moreover from the subject also the court was correct 

because the profits in the patwari’s registers are made up for the Fasli 

year and not for the calendar year. Learned counsel further argued that 

the matters in ground No. 4 had not been considered. That was some 

question of deductions. Whatever argument about deductions was to be 

made should have been made at the time of the original order and not 

later on an application for review. Rererence was made to Murari Rao 

v. Balvanth Diksbit'. That was a case where there was an error of law 
apparent on perusal of the record. It cannot be said that the present 

order was one where there was any such error apparent. For these reasons 

I dismiss this application in revision with costs. 





Application dismissed 
1L L R 46 Mad. 955 
FULL BENCH PEN 
MUKAND LAL (Applicant) E 
versus d 
GAYA PRASAD And OTHERS (Opposite parties) * March 6 





Civil Procedure Code, Sec. 151—Scope of —Whether can supplement Sec. 115— Surana, 
Government of India Act, Sec. 107—Powers of High Court under—-Scope of. Q J. 
Section 151, Civil Procedure Code, does not in terms confer any inherent Nimat- 
jurisdiction on the courts but merely preserves the inherent power of the p oe 
court to make such orders as may be necessary for the ends of justice or to Smam, J. 
prevent abuse of the process of the Court. Ordinarily the preservation of 
the inherent power would not enable courts to extend the scope of powers 
specifically conferred, upon them by other provisions of the Civil Procedure 
Code, and Section 151 should not be utilised so as to make it supplementary 
*Misc. Case 168 of 1934 
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to Section 115, C, P. C. The inherent powers, which can be exercised by a 
ior court, are ordinarily such powers as are mecessary to exercise in 
elation to proceedings pending before it. 

The High Court is not competent either under Section 151, Civil Pro- 
cedure Code, or under Section 107, Government of India Act, to interfere 
with or set right the order of a subordinate court on the ground that such 
order had proceeded on an error of law or an error of fact. 

Harnanden Lal v. Chatsrbbuj, L L. R. 48 AlL 356 and Cheturbbuj v. 
Hernenden Lal, I. L. R. 50 AlL 335 cverruled (on the scope of Section 151, 
C. P. C.). 


The following are the Referring Orders:— 


NIAMATULLAH, J.—This is an application which I would have had no`hesita- 
tion to dismiss summarily, were it not for the fact that the learned advocate, who 
appears in support of it, is able to cite no less than two cases of this Court in 
support of his contention that such applications have been entertained by Division 
Benches of this Court. ‘i 

It appears that two regular suits were instituted in the court of the Subordi- 
nate Judge, Banda. By an order, dated July 4, 1931, the learned Subordinate 
Judge consolidated the two suits and directed that the evidence in both the cases 
be recorded in one of them (suit No. 21 ož 1930). ‘In course of the trial of that 
suit witnesses were examined by one of the parties. In cross-examination questions 
were put by the applicant in reference to issues arising in the other suit. Objec- 


_ tions were taken by the opposite party which were allowed, and the court ruled 


that questions with regard to common issues or the issues arising in suit No. 21 
only should be put and that questions havirg reference solely to issues arising in 
the other suit should not be put to the witnesses examined in suit No. 21 of 1930. 
The present applicant has moved this Cour- ror an order directing the lower court 
to allow witnesses to be cross-examined on all the issues arising in two suits, and 
further that the two suits be effectively ccnsolidateul. ee 

On being questioned by the court, the learned advocate, who appears in sup- 
port of the application, stated that it is not an application for revision under 
Section 115 of the Civil Procedure Code, but is one under Section 151 of the same 
Code. He also relies on Section 107 of the Government of India Act. It is 
quite clear to me that Section 115 of the Civil Procedure Code is not relied on. 
[in so far as no case has yet been decided and it is only an interlocutory order which 
is being challenged in this application, the learned advocate is conscious that no 
revision lies under Section 155 of the Civil Procedure Code. If Section 151 
justifies this Court in entertaining an applcation of this character, the 
practically amounts to an extension of the powers conferred by Section 115 under 
cover of the exercise of a supposed power under Section 151. To my mind, 
Section 151 of the Civil Procedure Code contemplates the exercise of inherent 
power by this Court, or any other Court, to make such orders as may be necessary 
to prevent abuse of the process of the court in relation to proceedings pending 
before it. I do not think that Section 151 can- be invoked by this Court for 
interference with proceedings -pending in a subordinate court, for which express 
rovision has been made in the Code by way of appeal or revision. It has been 
ae en ee ee EE T E 
extend powers specifically conferred upon them by other provisions of the Civil 
Procedure Code. The manner in which Section 151 is sought to be utilised in a 
case of this kind makes Section 151 as supplementary to Section 115, which was, 
in my opinion, never the intention of the legislature. If the question hed been 
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res integra, I would have dismissed this asplication and directed the applicant to Crm 
wait till he appeals from the final decree, if it is against him. But in view of —— 
Chaturbbuj vy. Harnenden Lal, 25 A. L. J. 1082 (Boys and Kendall, JJ.) and = 
Harnandan Lal v. Chaturbbuj, I. L. R. 48 AIL 356 (Dalal and Boys, JJ.) I am Moramo Lar 
unable to give effect to my own views on the subject. The case shall be laid before y. 

the Hon’ble Chief Justice with a request that he may be pleased to constitute a Gara Paasa 
Full Bench for the decision of the question whether apart from Section 115, this jj, 
Court can examine the record of any case decided by ar pending before a subordi- #llab, J. 
nate court and pass orders in the exercise of ics inherent jurisdiction under Section 

151. It is desirable that the question should be authoritatively decided for 

guidance of single Judges and.Division Benches, as I am aware that conflicting 

views are entertained thereon. 

The application is admitted. The proceedings shall be stayed pending the 
disposal of this application. 

This case may be put up before a Division Bench. 

SuULAMAN, C. J. and Racrpar SincH, J.—This case has been referred to Stlatmen, 
to a Division Bench by a learned Judee of this Court who doubted the soundness od 
of two reported decisions in Chaturbhuj-v. Harnandan Lal, 25 A. L. J. 1082 and gyn J. 
Hoernandan Lal v. Chaturbbuj, I. L. R. 48 All. 356. 

The learned advocate for the applicants has to concede that Section 115 of 
the Civil Procedure Code has no application to this case. The court below has 
merely refused to allow certain questions to be put tc witnesses which related to 
another connected suit. But on the authority of the cases quoted above it is 
urged that this Court has inherent jurisdiction to rectify proceedings of the court 
below and direct the court below to allow such questions to be put in cross- 
examination. On the face of it such a coritention is difficult to accept. 

We may point out that a contrary view was expressed in Privy Council Appeal 
No. 36 of 1933, dated January 5, 1934 by another Bench and that the Bombay 
High Court in Bhensing waled Ragho v. Changantram Hurchend, I. L. R. 42 Bom. 
363, has also taken a contrary view. 

It is, however, necessary in view of tie reported decisions that the question of 
the extent of the inherent power which can be exercised under Section 151 be 
made clear. : 

We accordingly refer this case to a Full Bench. 


S. N. Seth for the applicant. 

P. L. Banerji and G. S. Pathak for the opposite parties. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This case has been referred to a Full Bench on  Ssletmen, 
account of a divergence in the opiniars expressed in two cases of this Court 
and that expressed in the Bombay Hizh Court. The applicants applied to 
this Court praying that a certain witness, who was being examined in the 
court below, should be allowed to be cross-examined by them on all the 
issues that arose in two connected suits. - These two suits were being tried 
together, but the court had perhaps passed some orders previously that 
evidence should be led by the plaintifs in one suit on the issues arising in 
that suit or issues which were common to both the suits. When the witness, 
Bhagwan Das, was being cross-examined, the applicants’ counsel tried to 
put questions to him relating to issues which arose exclusively in the other 
suit, and the court disallowed such questions. . 

The application in the High Court did not profess to have been filed T 
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under any specific provision of the law; but the learned counsel admitted 
that it was not an application for revision under Section 115, C. P. C. but 
should be treated as an application under Section 151, C. P. C., or Section 
107 of the Government of India Act. ‘The learned Judge, who referred the 
case first to a Division Bench, expressed the opinion, which cannot be 
questioned, that Section 115 would not be applicable to such a matter, as 
no case had yet been decided, the court below having merely disallowed 
certain questions that had been put to the witness. 


Section 151, C. P. C., does not in terms confer any inherent jurisdiction 
on the Courts, but merely preserves zhe inherent power of the Court to 
make such orders as may be necessary for the ends of justice or to prevent 
abuse of the process of the Court. Ordinarily, as pointed out by the learned 
Judge who referred the case first, the reservation of the inherent power 
would not enable Courts to extend the scope of powers specifically conferred 
upon them by other provisions of the Civil Procedure Code, and that Sec- 
tion 151 should not be utilised so as to make it supplementary to Section 
115, C. P. C. The inherent powers, which can be exercised by a superior 
court, are ordinarily such powers as are necessary to exercise in relation to 
proceedings pending before it. The Calcutta High Court and the Lahore 
High Court have exercised the power of staying proceedings in a subordi- 
nate court professing to act under Sec. 151. No other case has been cited 
before us showing that such a power had prior to 1906 been exercised in 
any other way in relation to proceedings pending in subordinate courts. 

An opinion was expressed in Harnandan Lal v. Chaturbbuj' that the 
inherent power preserved by Section 151 would extend to orders to subordi- 
nate courts. That, however, was a case where the subordinate court had 
refused to stay proceedings and the H-gh Court ordered that the proceed- 
ings be stayed until proceedings in lunacy, which were going on in the court 
of the District Judge, had been determined. At a later stage the same case, 


‘reported in I. L. R. 50 All. 335, was brought up before the High Court, 


because the court below had declined to appoint a guardian for the defend- 
ant, accepting the finding of the District Judge in the lunacy proceedings 
that he was not a lunatic. As the case was still pending, the learned Judges 
felt inclined to hold that even Section 115, C. P. C., might be applicable 
to such a case, but preferred to base their decision on Section 151, C. P. C., 
and held that they could direct the court below to enquire into the question 
of lunacy itself. Certain observations in the judgment suggested that the 
powers reserved to courts under Secticn 151 are very wide and that any 
order can be passed which would be for the ends of justice and to prevent 
an abuse of the process of subordinate courts. 


On the other hand, the Bombay High Court in Bheusing walad Ragho 
v. Changaniram Hurchand® and Ramchandra Govind v. Jayanta? has taken 
the view that the power referred to in Section 151 does not include power 
to dictate to a subordinate court and interfere with its proceedings. In a 
later case decided by another Bench of this Court in Atma Ram v. Beni 
Prasad*, it was laid down that ordinarily the inherent power, referred to in 


1L L. R. 48 AlL 356 7L L. R. 42 Bom. 363 
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Section 151, would be limited to its jurisdiction to deal with proceedings Gm 
pending before it and would not include a wide jurisdiction, over inferior . Igy; 
courts, otherwise it would be conferring power on the High Court even far Žž —; 
in excess of that conferred by Section 115, C. P. C. The learned Judges in Muxawn Lar 
Harnanden Labs case had relied on two earlier cases of this Court in Joshi. Paasman 
Shib Prakash v. Jhinguria® and Balgobind v. Sheo Kumar? in support of ‘ 
their opinion; but these cases are no authority for the proposition that a Saletmen, 
superior court can, in the exercise of its inherent power, dictate toa © 7 
subordinate court how to decide a particular point arising in a case. They 
were all cases where inherent power was exercised in relation to proceedings 
which had taken placein the High Court itself. We are of opinion that 
the power referred to in Section 151 would not include a power similar to 
power of revision under Section 115, C. P. C., even to cases to which that 
section is not applicable. The Legislature has thought fit to restrict the 
revisional power of the High Court under Section 115, C. P. C.; and it 
could not have been intended that that section could be ignored and the 
High Court could exercise its inherent power and rectify errors of law or 
errors of fact committed by courts below in cases decided judicially. We 
are, therefore, of opinion that Section 151, C. P. C., can have no application 
to the case before us. 
It is next contended that the power of superintendence, conferred on 
High Courts under Section 107 of the Government of India Act, is much 
wider in its scope and empowers this High Court to interfere in the present 
case. The language of Section 107 is similar to that used in Clause 15 of 
the Charter Act, (24 and 25 Victoria, C. 104). While that Act was in 
force, the question came up for consideration before a Full Bench in Tej Renn 
y. Harsukb™ and it was the unanimous opinion of all the four learned 
Judges that the clause conferred on the High Court no revisional power, 
no power to interfere with or set aside judicial proceedings of a subordi- 
nate court, though it conferred on the High Court administrative author- 
ity, and not judicial powers, and that it would be competent for the High 
Court in the exercise of its powers of superintendence to direct a subordi- 
nate court to its duty or abstain from taking action in matters of 
which it has no cognizance; but the High Court is not competent in the 
exercise of this authority to interfere and set right the orders of a subordi- 
nate court on the ground that the order of the subordinate court has proceed- 
ed on ar error of law or an error of fact. The learned Judges pointed out 
that this interpretation of the statute was in accord with the practice which 
had prevailed in this Court. Although in a later Full Bench case, Mohbem- 
mad Suleman Khan v. Fatima? it was conceded that the power conferred on 
High Courts under Section 15 of the Charter Act was not confined to 
administrative superintendence only but included powers of a judicial or 
quasi-judicial character, it was agreed that the High Court is not competent, 
in the exercise of its authority, to interfere with and set right the orders of a 
subordinate court on the ground that the order of the subordinate court 
has proceeded on an error of law or an error of fact. ‘This opinion was, of 
course, followed by a Division Bench later in the case of Adya Seren Singh 
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Crm v. Jagannath’, which arose under Section 107 of the Government of India 
io; Act. The learned Judges pointed out that-the power of superintendence 
a vested in this Court, as embodied in Section 107, Government of India Act, 
a Lat was not intended to authorise this Court, in the exercise of the authority so 
Gara PaasanSiveD, to interfere with or set right the order of a subordinate court on the 
—- ground that such order had proceeded on an error of law or an error of fact. 
Suleiman, In view of these authorities, it is quite clear that it is impossible to 
C J- interfere with the refusal of the court below to allow certain questions to be 
put to the witness on the ground that the court has erred in law in dis- 
allowing such questions. There are, no doubt, some cases arising under 
Act 18 of 1879 (Legal Practitioners’ Act) arising out of cases in which certain 
persons had been included in lists of touts maintained by District Judges 
and prevented from coming within the precincts of the court compound, 
e.g., in the matter of the petition of Madho Ram? and in the matter of the 
petition of Kashi Nath and-others; but these were not really judicial cases 
adjudicating upon the rights of two contending parties but were orders of 
an administrative character which the District Judge had passed. The High 
Court considered that the case came within the purview of Section 15 of the 
Charter Act or Section 107 of the Government of India Act. 
Our attention has also been drawn to the case of Sent Lal v. Kidar 
Nath” in which the power conferred on the High Court under Section 107, 
Government of India Act, was invoked. In that case the Honorary Munsif 
had omitted to carry out the order of the High Court directing him to 
decide certain objections and proceed in accordance with law. The Munsif, 
in spite of the order, did not decide the objections and did not proceed in 
. ~ -accordance with law. The learned Judge felt some difficulty in applying 
~> £ Section 115, C. P. C., as the matter was still pending before the Munsif, but 
interfered under Section 107 of the Government of India Act. ‘That case 
was of a peculiar nature, and it is not necessary to consider in this case 
whether it was rightly decided, particularly as the learned Judge was bound 
to follow the previous Division Bench 
In view of the decisions of the Full Benches of this Goan and the 
practice which has prevailed so far, it is impossible for us to interfere under 
Section 107 of the Government of India Act. The app ostona is accord- 
ingly dismissed with costs. 
Application dismissed 
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Pan PARBHU LAL PEAREY LAL (Applicant) 

aw VETSUS 

1934 INCOME TAX-COMMISSIONER, U. P. (Opposite party)* 


Nov. 23 Income Tax Act, Secs. 3 and 2( 6A) and Contract Act, Sec. 239—Joint Hindu 
EN family—Whether can constitute partnership with a frm. 


Syek No partnership can be legally constituted between a joint Hindu 
Bummer, J. family zand a firm. Jai Dayal Madan POE the male of, [1932] 


A. L. J. 299 relted on. 
*Miac. Case 384 of 1933 
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S. K. Der and Din Dayal for the assessee. Crm. 
K. Verma for the Commissioner of Income-tax. = 


The judgment of the Court was delivered by 


ı NIAMATULLAH, J.—This is a reference by the Commissioner of Paxaro ai 
Income-tax on a direction of this Court on an application made by an ia Ti 
assessee. The facts are somewhat complicated. There is a joint family Comeon 
in Muttra which has various firms and one of those firms is styled Parbhu  yjemst- 
Lal Pearey Lal. ‘This firm Parbhu Lal Pearey Lal has been in existence slab, J. 
with effect from the year 1932-33. Previous to that there was no 
separation in the joint family and the jomt family was somewhat loosely 
described as Parbhu Lal Pearey Lal. An assessment was made for the 
year 1931-32 on the income of the previous year and in making that 
assessment the income-tax officer of Muttra found in the books of the 
joint family a certain khata called Onkar Mal Babu Lal sir account which 
stood as follows:— 


1934 


l Rs. a p. 

Credit i t e m .. 78,910 2 9 
Debit oy n T = .. 47,299 14 0 
Proft ..  .. .. .. «see 31610 4 9 
TOTAL 78,910 2 9 


Enquiries were made from Bombay and it was found that the Bombay 
fiin of Onkar Mal Babu Lal had har loc during the year under assess- 
ment and the Muttra joint family Parbhu Lal Pearey Lal’ had also losses. 
No income-tax therefore was assessed on either the joint family in Muttra 
or the firm Onkar Mal Babu Lal in Bombay, but the income-tax authorities 
have assessed income-tax on what they allege to be a firm constituted by 
the partners, one partner being the joint ramily Parbhu Lal Pearey Lal in 
Muttra and the other partner being the firm Onkar Mal Babu Lal in 
Bombay. The transactions of this alleged partnership show a profit and 
therefore that profit has been assessed to income-tax. Objection was taken 
by Parbhu Lal Pearey Lal and those objeccions were overruled and Parbhu 
Lal Pearey Lal also submitted an application to the Income-tax Commis- 
sioner to make a ‘reference to this Court. The Income-tax Commissioner 
held that no question of law arose as in hi: opinion there was a partnership. 
This bench held that the decision as to whether there was a partnership was 
a decision on a question of law and that as a question of law had arisen 
under Section 66(2) the Income-tax Commissioner was bound to make a 
reference to this Court. Accordingly tnis Court selected seven of the 
questions in the application of Parbhu Lal Pearey Lal and required the 
Commissioner to make a statement on the case. That statement has now 
been supplied. 

The first of these questions is:— 

Whether the association of the firm Messrs. Parbhu Lal Pearey Lal of 
Muttra and of the firm Messrs. Onkar Mal Babu Lal of Bombay in certain 
joint transactions in 1929-30 could and did form in law a new partnership 
or a new firm withip the meaning of Section 239 of the Indian Contract 
Act or of any other law. 
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Learned counsel for Commissioner has taken objection to the wording 
of this question and he alleges that the attention of the Income-tax Com- 
missioner was not drawn to the importance of the word “firm” and that in 
fact Parbhu Lal Pearey Lal of Muttra during the year in question were not 
a firm but were a joint Hindu family. This in fact has been stated by the 
Commissioner. Learned counsel desired further that enquiry should have 
been made in regard to Onkar Mal Babu Lal of Bombay. But we consider 
that it is too late now to raise any point as to whether Onkar Mal Babu 
Lal are a firm or a joint Hindu family a3 all along they have been described 
by the Commissioner and the authorities under him as a firm. Therefore 
the question is whether a partnership can be formed by an association of:a 
joint Hindu family in Muttra with a firm in Bombay. This question of 
the interpretation of the word “partnership” has been already before this 
Court. We may mention that in Secticn 3 of the Income-tax Act income- 
tax may be charged 

on all income, profits and gains of the previous year of every individual 

Hindu undivided family, company, firm and other association of individuals. 
The only word in this section under which the alleged partnership could be 
brought is the word “firm”. In Secticn 2(6A) it is stated that “Firm”, 
partner “and” partnership have the same meanings respectively as in the 
Indian Contract Act, 1872. In Section 239 of the Contract Act it is 
stated: 

Partnership is the relation which subsists between persons who have 
agreed to combine their property, labour or skill in some business and to 
share the profits thereof berween them. 

Persons who have entered into a “partnership” with one another are called 
collectively a “firm”. No doubt in tae General Clauses Act which was in 
force at the time of the Contract Act there was a definition which is similar 
to the definition in the General Clauses Act, X of 18979 for the word 
“person”. This definition in Section 3(39) states that “person” shall 
include any company or association or body of individuals, whether incor- 
porated or not. If therefore that definition were to be applied to the 
Contract Act, Section 239, chen the argument for the Commissioner would 
be correct. It is however provided in Section 3 of the General Clauses Act 
that these definitions should not be applied if there is anything repugnant 
in the subject or context. In Chapter XI on Partnership in the Contract 
Act there are various provisions in regard to the death of partners and 
matters of that nature which will clearly not apply to a firm. ‘This matter 
has already been considered by a bench cf this Court in a ruling reported in 
Jai Dayal Madan Gopal of Benares—In the matter of. The reference in 
that case was 
whether having regard to the deed of partnership, dated April 16, 1928, 
and to other relevant evidence on the record, the finding that the registered 
firm Jai Dayal Madan Gopal of Benares is in its corporate capacity a partner 
in nine other firms bearing the same name was a legal and proper finding? 

Both learned Judges held that one irm cannot legally be a partner in 
another firm. Learned counsel for the Commissioner argued that this rul- 
ing was in regard to registered firms. A firm is registered under Section 
26 (a) of the Income-tax Act and any firm constituted under an instrument 
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of partnership specifying the individual shares of the partnership may apply Cmn 
for registration. It will be observed that this provision prevents 2 Hindu a 
joint family from applying for registration as a-firm.-But we are of opinion  —_ 
that the ruling in question does not draw a distinction between a registered Passyo Lat - 
firm and any firm. On page 1000 the learned Chief Justice stated: eee ae 
But if the question were asked whether one firm can legally be a partner Couamsowon 
in another firm then I would unhesitatingly proceed to answer it. There is 
authority for the view that one firm cannot legally be a partner in another on 

firm. 





A 


This passage shows that no importance was attached by their Lordships to 
the point that the firms in that particular case had been registered under 
the Income-tax Act. We consider that we should follow this ruling in the 
present case and we therefore hold that no partnership could be legally 
constituted between the Bombay firm and the Hindu joint family in Muttra. 
Under these circumstances the answer to the first question must be in the 
negative. This governs all the other remaining siz questions in the case and 
in our opinion the income-tax autharites have no power to impose a fine 
under Section 25 of the Act on the ground that the alleged partnership did 
not report its discontinuance. With these observations we direct that our 
opinion shall be forwarded to the Income-tax Commissioner. We allow 
costs to the applicant at Rs. 200 for -which a certificate has been filed. 
This covers the present hearing and also the former hearing. We also 
assess for the use of the department the fees of learned counsel for Com- 





missioner at Rs. 150. Reference answered 
FULL BENCH Crm 
LALLU SINGH (Defendant) | Gi 
VETSHS 
CHANDER SEN (Plaintiff) * pene 





Tenancy.Act (III of 1926), Sec. 225—Suit for arrears of profits—Interest at 1 2% Suransan, 
per annum payable up to date of suit—Pendente lite and future interest in the  C. J. 
discretion of Court. Kewvait, J. 

Under Sec. 225, Tenancy Act II of 1926, 2 co-sharer is entitled to claim PM?» J: 
interest at 12% per annum on the principal amount of profits from the 
date when they accrued up to the date of the suit. As regards pendente lite 
and future interest the case is governed by Sec. 34, Civil Procedure Code, 
which is applicable to suits in the revenue courz as well; and it is therefore 
incumbent on the Court to fix rates for pendente lite and future interests 
if it decides to award such interests, bur it is not obligatory on the court 
to award interest at the rate of 12% annum. 
Mohammad Abdul Jalil Khan v. obaaea Abdus Salam Khan, [1932] 

A. L. J. 93 explained. | 
SECOND APPEAL from a decree of Basu Joti Swarup, District Judge 

of Bulandshahr, modifying a decree af Mr. AnpuL Warm Kuan KHALIL, 

Assistant Collector, first class. 


Shiva Prasad Sinba for the appellant. 

A. M. Kbwaja for the respondent. 

The Court delivered the following judgment:— 
i *S. A. 10 af 1932 
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Crm. This is a defendant’s appeal arising out of a suit for profits under 
— Section 226 of the Agra Tenancy Act. The facts are fully set forth in the 
—— order dated November 22, 1933 which is reported in Lally Singh v. Chander 
Latu Swen Sey! Before remanding certain issues it was decided by the Full Bench that 
anaa Sun the plaintiff as assignee of the profits foz 1334 F. was entitled to maintain 
. _— the suit against the lambardar and also that such a suit lay in the revenue 
Salemes, court. It was further held that the defendant can claim adjustment on 
e ' z; account of any decree held by him in respect of any payment of Govern- 
Bebel, J. ment revenue made during the year 1334 F., but not earlier. It was also laid 
down that when an ostensible purchaser who is not a bona fide purchaser 
and has simply lent his name to a debzor to be used as a cloak for the 
property, brings a suit to enforce the debtor’s claim, it is open to a creditor 
of the debtor to prove the nature of the transfer, and that the suit can be 
regarded as a suit instituted by the debtor herself through her benamidar. 
The further question whether, if the transfer was not a sham and bogus 
transaction, but had really passed property though it was effected in order 
to defeat or delay creditors and was therefore fraudulent in that sense, the 
defendant can still be allowed to defeat -he plaintiff’s claim on the ground 
that the transfer is not binding upon him, was not decided. And as the 
facts had not been clearly found, issues were sent down to the lower appellate 

court for fresh findings. 


The lower appellate court has now found that Rs. 527-15-0 was the 
amount of the Government revenue paid by the lambardar on account of 
the plaintiff’s share in the year 1334 F., and therefore the defendant is 
undoubtedly entitled to claim a deductior of this amount from the principal 

ae sum of Rs. 696 which was the share of the profits of the assignor of the 
ajs plaintiff in that year. 

The learned advocate for the plaintiff urges before us that he is entitled 
to support the decree of the lower appellate court on the ground that the 
amount should not be reduced inasmuca as the plaintiff should be given 
interest at the rate of 1 per cent per mensem pendente lite, and not 6 per 
cent per annum only which was allowed by the trial court. No doubt the 
plaintiff was entitled to support the decree on such a ground if valid. But 
‘the trial court had fixed only 6 per cent per annum as the rate of pendente 
lite and future interest, and no objection was taken in the lower appellate 
‘court to this rate, although the lower appellate court actually reduced the 
amount decreed to the plaintiff. No cross-objections were filed in this 
High Court in respect of the lower rate of interest. 


_ The learned advocate for the plaintiff relies on the case of Mobemmad 
Abdul Jalil Khan v. Mobammad Abdus Salam Khan* for the proposition 
that the plaintiff is entitled to get simple interest at the rate of 1 per cent 
per mensem on his share of the net profits from the date when they became 
divisible till actual realisation. No doubz in that case having regard to the 
circumstances there present, such a rate of interest was allowed instead of 
allowing to the plaintiff the principal sum with interest at 12 per cent per 
annum up to the date of the suit and pendente lite and future interest at 
6 per cent per annum on the consolidated amount. But it was nowhere 
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laid down in that case that the plaintiff co-sharer is entitled as of right to Gm 
recover interest at 12 per cent per annum on the principal amount of profits Tsss 
from the date when they accrued till the date of realisation. Under the — 
provisions of Section 225 a co-sharer is entitled to claim interest at the rate Lamu Smor 
of 1 per cent per mensem. The court is therefore bound to award hii Boe yeas 
interest at 12 per cent per annum up to the date of the suit. As regards = — 
the interest pendente lite and future, the case is governed by Section 34, Sse. 
C. P. C., which is applicable to suits ir. the revenue court as well, and under Kesdall, J. 
that section, in addition to any interest adjudged on the principal sum for  Bajpet, J. - 
any period prior to the institution of the suit, the court may order interest ' 
at such rate as it deems reasonable to be paid on the principal sum adjudged 
Fee ee ed ce ee 
from the date of the decree till the date of realisation. It is therefore 
incumbent on the court to fix rates for pendente lite and future interests, 
if it decides to award such interests; but it is nat obligatory on the court 
to award interest at the rate of 12 per cent per annum, just as it is not 
obligatory on a court to award pendente lite and future interest at the 
contractual rate in case of simple money debts. In Mobammad Abdul Jalil 
Kbgn’s case the particular method of calculating interest was chosen because 
there were altogether 34 appeals between the parties which were convenient- 
ly to be disposed of on some common principle. It was not intended to be 
laid down there that in every case a plaintiff is entitled as of right to claim 
interest at the rate of 1 per cent per mensem even after the institution of 
the suit. In the circumstances of the present case we do not think that 
we should award to the plaintiff interest at 12 per cent per annum 
pendente lite. 

The next point, whether the cefendant can take advantage of the 
principle underlying Section $3 of the Transfer of Property Act against the 
plaintiff-assignee of the profits by showing that the transfer was with intent 
to defeat and delay her creditors, does not arise, because of the clear finding 
of fact by the lower appellate court that in the present case there is abso- 
lutely nothing to show that the present plaintiff had colluded with his 
assignor to defraud the appellant by getting the profits sold to him ficti- 
tiously, or even that he had any knowledge that his assignor wanted to 
defraud any of her creditors by making the transfer to him. We do not 
think that the lower appellate court has placed the burden of proof wrongly 
on the defendant-appellant. He is not invoking the provisions of Section 
53, C. P. C. in terms, but is seeking the aid of the principles of justice, 
equity and good conscience which cannot be applied unless the facts are 
fully established by him. E 

We would accordingly allow this appeal in part, and modify the decree 
of the lower appellate court in this way, that we order that a sum of 
Rs. 527-15-0 be first deducted from the principal sum of profits of Rs. 696, 
leaving a balance of Rs. 168-1-0, and that the plaintiff should have interest 
at 12 per cent per annum on this balance from August 1, 1927 till Septem- 
ber 17, 1927, and thereafter at 6 per cent per annum on the consolidated 
amount till the date of realisation or till the date of the deposit in the court 
below, if made in this case. Parties will receive and pay costs in proportion 
to success and failure in all courts. . Appeal allowed in part 
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1935 MOHAMMAD TAQI KHAN (Plaintiff) 
ais : versus 
ee JANG SINGH (Defendant)* 
Suransan, Evidence Act, Secs. 91 and 92—Sale deed—Amount of consideration—Term of 
C J. ~ contract—Oral evidence to vary consideration not admissible—Acknowledg- 
aed 4 mentof receipt of consideration—W hether oral evidence to prove that amount 
acknowledged was not received is admissible. 


Where in a suit the defendant set up the defence that the consideration 
- of the sale deed was not the amount stated therein but a lesser sum and 
that the extra sum had been entered in the sale deed in order to defeat and 
delay possible pre-emptors; A/d, (1) that the amount of sale consideration is 
a term of a deed of sale, and when the terms.of a deed of sale have been 
ae proved according to Sec. 91, Evidence Act, no evidence of any oral agree- 
7 ment or statement shall be admitted as between the parties to the deed of 
sale or their representatives for the purpose of contradicting, varying, adding 
to, or subtracting from the amount of sale consideration; (2) that the 
acknowledgment of receipt of the whole or part of the sale consideration 
in a deed of sale is not a term of the deed of sale and oral evidence may be 
given to show that the amount acknowledged or any part of it was not 
received. 
Held, further (SuLansan, C. J. dissenting) that when one party tenders 
oral evidence to prove that the amount acknowledged or any part of it was 
not received, this does not give the other party a right to produce evidence 
of any oral agreement or statement that the amount of sale consideration 
was less than what is entered in the deed of sale. 
Henif-un-nissa v. Faiz-un-nissa, 1. L- R. 33 All. 340 explained; Chunni 
Bibi v. Basanti Bibi, I. L. R. 36 All. 537 overruled. 


SECOND APPEAL from the decision of the District Judge of Farrukha- 
bad. 
. K. N. Katju (with him F. Owen O’Neill and Shah Jamil Alam) for 


the appellant. * 
K. Verma (with him Babu Ram Avasthi) for the respondent. 


The following judgments were delivered:— 


Suleiman, SULAIMAN, C. J.—Three questions have been referred to this Full 
©. T- Bench for answer by the Division Bench before which the plaintiff’s appeal 
arising out of a suit for sale on the basis of a mortgage-deed- came up for 
hearing. On August 17, 1926, a sale-deed was executed by the plaintiff 

and his uncle along with their wives in favour of the two vendees including 

the present defendant. ‘The sale-deed purported to be for Rs. 11,400, out 

of which a part was paid in cash and another part was set off against a 
previous debt and the balance of Rs. 5,000 was stated to have remained in 

the hands of the vendees who were liable to pay the amount to the vendors. 

On the same date a mortgage-deed was executed by one of the vendees in 

favour of the plaintiff and his uncle for this sum of Rs. 5,000, under which 

the mortgagor agreed to pay this amount to the two vendors and hypothe- 
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cated his immovable property as security for the amount. There was, of 
course, an admission that this sum was due under the contemporaneous sale- 
deed and would be paid later. The present plaintiff admits to have received 
some payments and brought’the suit to recover Rs. 3,300, the balance out 
of Rs. 5,000 which according to him had remained unpaid. ‘The defendant 
set up the defence that the principal consideration of the sale-deed was not 
Rs. 11,400 but only Rs. 8,400 and that the extra sum of Rs. 3,000 had 
been entered therein fictitiously in ordez to defeat and delay possible pre- 
emptors. A question arose whether it was open to the defendant to adduce 
evidence to show that a part of the sale-consideration was really fictitious. 
Such evidence was allowed by the courts below and they have come to the 
concurrent finding that this amount was in fact fictitious. 
The first question referred to the Full Bench is:— 
Whether evidence tending to show that the consideration for the said 


sale was a lesser sum than that stated in the saledeed of August 17, 1926 
was admissible. 


The answer to this question depends on an interpretation of Sections 
91 and 92 of the Indian Evidence Act. Under the latter section when the 
terms of any contract have been proved, no evidence of any oral agreement 
is to be admitted as between che parties to any such instrument or their 
representatives “for the purpose of cortradicting, varying, adding to, or 
subtracting from, those terms”. Under Proviso I, however, any fact which 
would invalidate any such document car. be proved and by way of illustra- 
tion it is mentioned that want or failure of consiceration can be proved. 
Obviously such want or failure of consideration as can be proved must be 
one which would invalidate the document. 

There are several cases in support of the plaintiff-appellant’s case, which 
may be first mentioned briefly. In tke case of Adityam Iyer v. Rama 
Krishna Iyer’, it was laid down that the amount of the price agreed to be 
paid is an essential term of a contract of sale and that no evidence of an 
oral agreement at variance with the provisions of the deed is admissible. 
Accordingly the vendor in that case was not allowed to show that the true 
sale-consideration instead of the ostensible amount af Rs. 35,000 was really 
Rs. 36,000, the extra sum of Rs. 1,000 Laving been agreed to be written off 
after delivery of possession. See also the cases of Arnada Charan v. Haryo- 
binda’ and Mothey Krishnayya v. Mobammad Galeb Sahib’. 


In the case of Lalg Singh v. Basdeo Singh*, Walsh, J. declined to allow 
evidence to be considered which was intended to show that the true consi- 
deration of Rs. 3,000 mentioned in the sale-deed was in fact Rs. 2,500 only, 
and he thought that an attempt to prove that a sale really took place for 
one sum when the deed says that it took place for another sum was not 
within the Proviso of Section 92 and could not be allowed to be made. The 
learned advocate for the defendant had to concede that this case is a direct 
authority in favour of the plaintiff-appellant. 

He, however, relies first on certain earlier cases in support of his con- 
tention that ens is admissible. 
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In the case of Bal Kishen Das v. W. F. Legge® their Lordships of the 
Privy Council disallowed oral evidence for the purpose of ascertaining the 
intention of the parties to the deeds in question, but laid down that the 
question whether the document was an out and out sale or whether it was 
a_mortgage by conditional sale could be decided on a consideration of the 

ents themselves with only such extrinsic evidence of such surround- 
ing circumstances as may be required to show in what manner the language 
of the document is related to existing facts. By the very definition of 
mortgage by conditional sale as now cantained in the Transfer of Property 
Act, a transaction which is ostensibly one of sale would be a mortgage by 
conditional sale, if there is an agreement to reconvey the property. 


In the case of Sab Lal Chand v. Indrajit® their Lordships of the Privy 
Council affirmed the judgment of this Court and approved of the proposi- 
tion that where there had been a false acknowledgment by recital in a deed 
of-sale of the payment by the purchaser of the consideration money and its 
receipt by the vendor, it is open to the latter to prove that no consideration 
money was actually paid. Their Lordships took care to point out that 
Section 92 did not indicate that no statement of fact in a written instrument 
was to be contradicted by oral evidence. Accordingly when there was a 


‘mere acknowledgment of a receipt of consideration it was laid down that 


there was no infringement of that section to accept proof that by a collateral 
arrangement between the parties, the consideration money had in fact 
remained with the purchaser in his hands for the purposes and under the 
conditions agreed between them. These cases, therefore, do not support 
the contention urged on behalf of the defendant. 

But great reliance is placed by the learned counsel on the case of 
Hanif-un-nissa v. Faiz-un-nissa’, decided by their Lordships of the Privy 
Council. In that case Hanif-un-nissa had executed a document which 
purported to be a sale-deed for a sum of Rs. 60,000 in favour of her 
daughter and had acknowledged the receipt of the entire consideration in 
the deed. She brought a suit on the allegations that the document was a 
fictitious document and that really no interest in the property had passed 
to-the transferee. In the alternative she claimed that if it was a sale-deed, 
the consideration for it had not been pzid to her and she should be given a 
decree for the full amount. The defendant on the other hand denied that 
the transaction was a fictitious transaction, but at the same time did not 
admit that it was a sale transaction and pleaded that it was a transaction of 
gift under which she was not liable to pay any amount at all. The trial 
court did- not come to the finding that the transaction was wholly fictitious 
and holding it to be a deed of gift, dismissed the plaintif’s claim for 
recovery of the sale price as well. On appeal before the High Court only 
one point appears to have been pressed on her behalf, for the judgment of 
the High Court opened with the remark: 

The only point involved in this appeal is whether or not extrinsic evidence 
is admissible for the purpose of showing that a document which purports 
to be and is on the face of it a deed of sale is in reality a deed of gift. 

The learned Judges came to the conclusion that the defeadant was 
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debarred from showing a different nature of the transaction and that Sec- 
tion 92 of the Indian Evidence Act was in her way, and accordingly. decreed 
the plaintiff’s claim for recovery of Rs.:60,000 on the footing that it was.a 
sale transaction, though not a fictitious transaction. When the matter went 
up in appeal before their Lordships of the Privy Council, their Lordships 
thought that the decree appealed from could not be sustained and were of 
the opinion that the proper course was to remand the case to the High Court 
to be dealt with on the evidence. The case was accordingly remanded. 
Another Division Bench of this Court then disposed of the appeal and 
dismissed the suit holding that the transaction was one of gift, pure and 
simple. , 

The learned advocate for the defendant relies on this case strongly and 
urges before us that this is a conclusive authority that evidence should be 
allowed to show that the sale consideration was not what was recited in 
the deed. It should, however, be borne in mind that in that case although 
the plaintiff’s case that the document was fictitious had apparently been 
abandoned in the High Court and was certainly not made the basis of the 
decision by the High Court, there was an admission by the plaintiff that 
the whole of the consideration had been paid to her and that nothing was 
due and owing to her from the defendant. ‘The deed on the face of it there- 
‘fore showed that there was no longer any pecuniary liability on the transferee 
at all. The defendant took up the same position that there was no further 
pecuniary liability on her, but explained this circumstance by showing that 
although there was a recital that money had in fact been paid, the true 
fact was that it was understood between the parties that no money should 
ever be paid and was, therefore, not paid. The decision of their Lordships 
of the Privy Council is accordingly no authority for the proposition that 
where a part of the sale consideration is on the face of the document still 
outstanding and is agreed between the parties to be payable in future, it is 
open to the vendee to show that that sum was a fictitious amount. 

This Privy Council case was followed by a Division Bench of this 
Court in the case of Chunni Bibi v. Basanti BrbP, In that case the osten- 
sible sale consideration stated in the deed was Rs. 40,000 but the vendor 
had admitted receipt of Rs. 37,600 and had acknowledged payment in 
the deed; the balance of Rs. 2,400 was to be paid in cash at the time of 
the registration. The vendor, however, brought the suit for recovery of 
Rs. 24,874 out of the sum of Rs. 37,600 on the allegation that although 
it had been admitted in the deed that the sum had been paid, it had in 
fact not been paid. ‘The defendant turned round and although denying 
liability to pay this amount pleaded that this sum had been fictitiously 
entered in the deed and that it was wrongly stated to have been paid; the 
true fact was that jt was never intended between the parties that it should 
be paid and that accordingly it had'not been paid. The Bench purport- 
ing to follow the decision of their Lordships of the Privy Council held 
that such evidence was admissible. -One of the reasons suggested was 
that where a plaintiff is allowed to go back upon the recital in the deed, 





the defendant is.also entitled to produce oral evidence in support of her | 
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own allegations. It is not possible to admit oral evidence on any such 
equitable ground.. The question whether évidence is admissible or not is 
a legal question which is to be decided on the proper interpretation of the 
relevant sections of the Indian Evidence Act. 

Under Section 91 when the terms of a contract have been reduced 
to the form of a document, no evidence can be given in proof of terms 
of such contract except where secondary evidence of its contents is 
admissible. It follows that if the contract between the parties has been 
reduced to the form of a document, they cannot be allowed to set up 


. any other contract at variance with zhe terms of the document. 


Section 92 of the Indian Evidence: Act provides that where a contract 
has been entered into between two parties and certain terms have been 
reduced to the form of a document, then neither party, with certain 
exceptions, can be allowed to go back upon the written document and 
either contradict, vary, add to or subtract from its terms. Both parties 
must be tied down to the agreemen= which they chose to reduce into 
writing. The exceptions are contained in the various provisos. ‘The 
section, therefore, prevents a party from varying the terms of the docu- 
ment in a way which would be contrary to its plain language, but where 
other evidence is sought to be produced in order to invalidate the docu- 
ment itself, then, of course, there is no prohibition because obviously the 
invalidation of a document is not a variation of its terms, but its very 
negation. l ` 

Where the dispute is as to whether the transferee had agreed to pay 
Rs. 5,000 or Rs. 3,000 in future the agreement is certainly a part of the 
terms of the document and contains a promise of the transferee, and, 
therefore, an obligation and liability >n him to pay the stated amount. 
Orf the other hand, where the dispute is as to whether a sum of Rs. 5,000 
stated to have already been paid and -eceived was in fact Rs. 5,000 and 
not a smaller sum of Rs. 3,000, the question is one of fact and relates to 
the exact amount which was paid and received. Substantially this is no 
part of the terms of the contract, for there is no further obligation on 
the transferee to pay the stated amount. In reality the question, what was 
the actual amount paid in the past, i.e., the recital of the amount said to 
have been received, is not very material if both parties admit that that 
amount is no longer due. A recital as to the past payment is a recital of 
a fact and there is no estoppel against the person who made the admission. 
There is only a presumption against him arising out of his admission, but 
that presumption is by no means conclasive or irrebutable. On the other 
hand, where there is a promise to pay & certain amount in future, it is by 
no means a statement of a fact which nay be shown to be incorrect, but 
is the undertaking of a liability under a written document which cannot 
be allowed to be departed from. By trying to show that the recital’ is 
wrong, the party is merely trying to shcw that it made a wrong admission; 
while by attempting to show that the amount promised to be paid was 
different he is attempting to alter one af the conditions in the deed which 
still remains to be fulfilled. It seems to me that there is under this section 


- no prohibition against the party to a document restraining him from 


trying to show that a statement of fact contained in the document was 
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in reality not true, but there is certainly a prohibition against him from E 


attempting to show that one of the essential terms of the document which 
creates an existing liability on him wąs wrong, and therefore not binding 
upon him. If the admission has been obtained by means of fraud, force 
or misrepresentation or is in any other way invalid, it is open to the party 
aggrieved to have the document set aside, in which case it would fall to 
the ground on account of its invalidity, but a party cannot accept a part 
of the document and its terms and repudiate the other parts. Where a 
defendant says that the transaction in question was not a sale but a mort- 
gage or that it was not a sale but a gift, he is attempting to show that the 
true nature and character of the transaction was different from what it 
ostensibly was. He need not necessarily be varying its terms provided 
such terms can be gathered from the documents in existence and, as laid 
down by their Lordships, from the surrounding circumstances showing 
the relation to existing facts. But where a party admits that the transac- 
tion was of the nature and character as appears from the document, but 
wishes to show that the consideration still payable was less or more than 
what was entered therein, he is accepting the transaction in part and try- 
ing to alter another part of it. Such a course is certainly not open to 
the party. 

Speaking personally for myself, I think the case of Fatz-un-nissa 
decided by their Lordships of the Privy Council could not be distinguished 
in Chunni Bib?s case. It is suggested that the distinction was that in that 
case the plaintiff had at first alleged that the transaction was wholly a 
fictitious one, though at a later stage that position was actually abandoned. 
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It would, to my mind, have made no difference even if she had brought - 


a suit on the simple allegation that the sum of Rs. 60,000 was due to her 
on the sale-deed, for the defendant would still have been allowed to prove 
that what she had admitted to have received and therefore admitted was 
not due from the defendant was in fact not due because it had never been 
agreed to be paid. Their Lordships no doubt sent the case back for deci- 
sion on the merits. But I would take it that their Lordships meant thaz 
the case should be decided on the evidence which the High Court had 
declined to examine, thinking that Sec. 92 was a bar, that is to say evidence 
relating to the question as to whether the transaction was a gift transac- 
tion, that is, such that there was no consideration outstanding. When the 
case came back to the High Court, the only point that was considered was 
whether the transaction was a gift or a sale and the finding being in favour 
of the defendant, the suit was dismissed. Had the further question as to 
_whether the transaction was a fictitious one also arisen, the enquiry would 
not have been confined to these natures of the transaction only. It was 
on taking this view of the Privy Council decision that the Division Bench 
in the case of Chunni Bibi v. Basanti Bib? allowed evidence to be given to 
show that part of the consideration which had been admitted by the plain- 
tiff in that suit to have been received and therefore no longer due was in 
fact no longer due though on the ground that it had been understood that 
nothing would be payable at all. In view of the decision of their Lordships 


of the Privy Council, I am unable to hold that this view was in any way 
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erroneous. 

At the same time I am clearly of the opinion that the case of Hanif- 
un-nisse did not decide the wider question that-.it is open to the defendant 
to show that the consideration mentioned in ‘the sale-deed wag fictitious 
even though there was under the deed an existing liability on the defendant 
to pay such an amount. ‘The distinction to my mind is this: Where the 
written document purports to show that property was transferred by one 
party to the other and that there was no longer any further liability on 
the latter to pay any amount to the ormer and goes on to add that this 
is so because the additional amount which the latter was liable to pay had 
already been paid previously, then tke defendant is entitled to say that 
there was a contract of transfer of the property and that property passed 
from one to the other and further to agree that there was no longer any 
liability on him to pay any additional amount, but may say that the reason 
why there is no longer any liability on him is not that the amount stated 
to have been paid previously was in fact paid, but that it had never been 


agreed upon that it would be paid at all and was therefore not paid. ‘The 


dispute between the parties whether the amount which was admitted by one 
party to have been paid and was therefore not due or whether it was 
agreed by both the parties not to be payable and was therefore not payable, 
does not raise any question of the existing rights and liabilities between the - 
parties under the document, but merely recites a past event. I therefore do 
not consider that there is any attempt to vary the terms affecting the rights 
and liabilities of the parties, if it is tried to be shown that the recital of the 
past event was slightly inaccurate, although the effect of the document was 


_ the same as appears from it. 


In the present case however the sum of Rs. 5,000 was expressly stated 
to be still due from and payable by the vendees. Indeed, they executed a 
separate mortgage deed in order to secure this amount. To allow one of 
the .vendees now to go back upon this covenant would be to allow them to 
repudiate their liability to pay Rs. 5,000 which under the document, they 


‘were bound to pay. I do not consider that such a covenant is a mere recital 


of a fact which can be shown to be wrong; it would really be varying 
the terms of the document if evidence to show the contrary were permitted. 
-= I have, therefore, no hesitation in holding that where under a written 
document there is some amount still outstanding which under its terms 


has to be paid by the transferee, then it is not open to the transferee to 


produce oral evidence to show that there was a separate contemporaneous 
oral arrangement under which it was zgreed that this sum would not be 
payable, for such a course woud be allowing him to contradict the terms 
of the document and would be contrary to the provisions of Sec. 92 of the 
Evidence Act. 
The second question referred to the Full Bench is: ; 
Whether evidence tending to shcw that the mortgage of August 17, 
1926 was for a lesser sum than that stated in the mortgage deed of that 
date was admissible. 
So far as the amount of the mortgage money as stated in the mort- 
gage deed is-concerned, it is always open to the mortgagor to say that he 
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had not received the full consideration, because the admission that so 
much had been paid by the mortgagee to the mortgagor is‘ a mere 
acknowledgment of the receipt of the amount paid in the past and is 
therefore a recital as to a fact and there is nothing in Sec. 92, which 
would debar a mortgagor from saying that although he admitted having 
received the full amount, he had not in fact received it. On the other 
hand, if a dispute arose as to whether the exact amount mentioned in the 
mortgage deed to be paid in future was the amount agreed to be advanced 
or was morë or less, then both parties would be estopped from going behind 
the recital, because there would be an implied promise on the part of the 
mortgagee to advance the whole of that amount. 

The present defendant in my opinion is not debarred from produc- 
ing oral evidence in this case because of the terms entered in the mortgage 
deed, but the bar is really created by the execution of the sale-deed, for 
in my opinion he is entitled to say that the morey sought to have been 
borrowed by him had not in fact been borrowed though he cannot be 
allowed to say that the balance of the sale consideration was not for 
Rs. 5,000. 

The third question referred to us is: 

In any event whether it was open to the defendant-respondent to say 
that the sums stated in the two documents were not the true sums having 
regard to the fact that it was his case that the consideration in the sale deed 
was incorrectly stated in order dishonestly to defeat the possible rights of a 
third person. 

In view of the answers given to the first two questions, as to which 
all of us are agreed, though perhaps for different reasons, it is not neces- 
sary to answer the third question. There is the further difficulty that 
facts have not been gone into by the courts below as to whether any 
person was in fact defrauded. Where a plaintiff comes to court and 
wants to go back upon the terms of a contract entered into by him on 
the ground that such terms had been fraudulently entered by himself 
in order to cheat a third person and such fraud has actually succeeded, 
there can be no doubt that the plaintiff would be estopped from alleging 
his own fraud and setting it up as against the defendant. The question 
whether a defendant can in similar circumstances be allowed to plead 
that the terms were fraudulent and that accordingly he may be allowed 
to show that there was a fraud because the plaintiff was also a party to it, 


may be a different question. It is, however, unnecessary to answer it in . 


this case. 


BENNET, J.—I am in agreement with the replies of the Hon'ble Besset, J. 


Chief Justice in the negative to questions 1 and 2 referred to this Full 
Bench and I also agree that question 3 need nor be answered. 

I desire to add some remarks in regard to the ruling of a Bench of 

this Court in Chunni Bibi v. Basanti Bib’, On page 544 it is stated: 
The main contention of the learned advocate for the appellant (defend- 
ant) was that if the respondents (plaintifs) are entitled, as they 
undoubtedly are, to go behind the recital anc admission in the deed and 
prove that the entire cansideration has not been paid, it is open to the 
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appellant to produce oral evidence as to the true nature and extent of the 
consideration. : 

In that case the plaintiffs sued for the alleged balance of the purchase 
money although the sale-deed acknowledged payment in full. This could 
be done under Sec. 92, Proviso (1) of the Evidence Act as this allows 
proof of want of consideration and it is to be noted that Secs. 91 and 92 
do not deal with the question of mere receipts or acknowledgments that 
consideration was received. The defendant in reply desired to produce 
oral evidence that the sale consideration was less than that stated in the 
sale deed. On page 547 Mr. Justice Chamier stated what he considered 
was the reason for the decision of their Lordships of the Privy Council in 
Hanif-un-nissa v. Faiz-tin-nissa™ as follows:— 

In some of the cases the decision rests upon a ground which applies as 
much to one kind of case as to the other, namely, that if one party to a 
deed alleges and proves that the consideration, the receipt of which was 
acknowledged in the deed, did not pass, the case falls within the First 
Proviso to Section 92 of the Evidence Act, and the other party is ‘at 
liberty to prove what the real consideration was. It appears to me that it 
must have been upon this ground thar their Lordships of the Privy Council 
admitted the evidence tendered by the defendant in that case. A 

He further held: 

On the authorities I would hold that as the respondents” (plaintiffs) 
have alleged and proved that the whole of the consideration, receipt of 

` which is acknowledged in the deed, did not pass, the appellant is entitled to 

produce oral evidence in support of her allegations. 

The late Mr. Justice Banerji held, on page 549 in regard to thc 
ruling of their Lordships of the Privy. Council quoted: 

Their Lordships of the Privy Council reversed this decision and held that 
oral evidence could be given by the defendants to prove the real nature of 
the transaction. Apparently their Lardships were of -opinion that the case 
would come within the First Proviso ‘to Section 92. I am unable to dis- 
tinguish the present case from the principle of the ruling above mentioned. 
In view of that ruling I must hold that the appellant is entitled to produce 
oral evidence to prove her allegations. 

It is clear therefore that both the learned Judges in this case admitted - 
oral evidence for the defence because they considered that the case was 
covered by the-ruling of their Lordships of the Privy Council in Hanif- 
un-nissa v. Fatz-un-nissa. Now in the ruling of their Lordships to 


_ which reference was made no reasons have been given for the decision. 


Their Lordships merely state on page 341: 
Their Lordships think the decree appealed from cannot be sustained. 
They are of opinion that the proper course will be to remit the case to the 
High Court to be dealt with on the evidence. 

I consider that if this ruling of their Lordships is to be taken as an 
authority for a proposition of law then that proposition of law must be 
applied to a case where the facts are similar. Is it correct to say that the 
facts in Chunni Bibi v. Saraswati Bibi? cannot be distinguished from the 
facts in Henif-un-nissa v. Fotz-tn-nissa. The facts of the case before their 
Lordships of the Privy Council are quoted in some greater length in the 
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report of the judgment of this Court in Fatz-un-nissa v. Hanif-un-nissa™, 
and I have also referred to the paper boak of this case which was before 
their Lordships of the Privy Council. In Paragraph 3 of the plaint it 
was set out: 

After the death of Kunwar Abdul Ghafur Khan, Abdush Shakur Khan, 
son of the plaintiff, became a great prodigal and profligate person and always 
compelled the plaintiff to give her money by exercising undue influence on 
her. ‘Therefore under a pretence to protect herself against his undue 
influence, the plaintiff executed a fictitious sale-deed on September 27, 1889, 
in respect of the property mentioned below, in favour of all the three 
defendants (who were minors), merely with a view to change the names, 
by entering Rs. 60,000 in it as the amount of consideration. 

These defendants were the defendants first party, the daughter of 
the plaintiff and her grandson and grand-daughter. The first relief asked 
for was the recovery of possession of the property and a declaration that 
the document of September 27, 1889 had no effect and that the defendants 
have thereunder acquired no right in the property claimed. The second 
relief was: 

If the court does not think it proper to award possession of the property 
claimed to the plaintiff, it may pass a decree in her favour for Rs. 60,000, 
the amount of consideration entered in the sale-deed etc. 

The main case therefore of the plaintiff was that the document in 
question was a fictitious document. ‘The pleading of the contesting 
defendants, who were transferees from the persons in favour of whom 
the document had been executed, was that the transaction was indeed 
fictitious in the sense that it was not a sale-deed but that there was a transfer 
by way of gift. The finding of the trial court was that the transaction 
amounted to a gift, and the suit of the plaintiff was dismissed. ‘The 
plaintiff appealed to the High Court, and the first ground of appeal set 
out in the memorandum was: 

Because upon the evidence it has been fully established that the deed of 
sale dated September 27, 1889 was fictitious and not a real transac- 
tion, and that no transfer of property took place thereunder, 

and the second ground set out that the plaintiff continued in possession 
of the property, and the third ground set out that in the absence of consi- 
deration and transfer of possession the said deed was invalid and void 
under the Mohammadan Law. It was only when we come to the sixth 
ground that the claim was put forward: 

Because in any case the court belcw ought to have decreed the claim 
for the consideration of the sale claimed in the suit. 

There is nothing whatever to show on the record that the appellant- 
plaintiff abandoned her first three grounds in the memorandum of appeal. 
It is true that the judgment of this Court contained in Fatz-un-misse v. 
Hanif-un-nissa begins by stating: 

r The only point involved in this appeal is whether or not extrinsic evi- 
dence is admissible for the purpose of showing that a document which 
i a a 
t. 
Now it is impossible to say what were the reasons which induced 
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their Lordships of the Privy Council to allow oral evidence in this case 
because their Lordships considered that this was not a case in which any 
general principle should be laid down, and for that reason apparently they 
did not formulate their reasons. It is therefore in my opinion an exten- 


TOEA sion of the doctrine of this particular case to apply it to a case such as 





Bennet, J. 


Chunni Bibi v. Basanti Bibi'* where the conditions which I have set out 

do not exist. It may have been that their Lordships considered that 

where the plaintiff herself set out in the plaint that the document was a 

fictitious document she could not at the same time claim that under 

Sec. 92 of the Evidence Act the defendant was debarred from proving 

what the real nature of the transaction was. It is to be noted that in 

Sec. 92 the language used is: . 
When the terms of any such contract, grant or other disposition of 
property or amy matter required by law to be reduced to the form of a 
document ee ems according to the last section, no evidence of 
any oral agreement etc. 

Now in Sec. 91, the last section, it is laid down, that 
when the terms of a contract or of a grant or of any other disposition of 
property have been reduced to the form of a document and in all cases in 
which any matter is required by law to be reduced to the form of a docu- 
eae ne ee a a. 
grant or other dispositian of property ar of such matter except the docu- 
ment itself... . .... ; 

_In a case where a party produces a document and relies on the docu- 


_', ment to prove the terms of a transaction of the nature stated in these 
> (Secs. 91 and 92, then that party may claim the protection of these sections 


and say that it is not open to the opposite party to produce oral evidence, 
contrary to the sections. But it would be obviously a different proposi- 
tion to state that where a plaintiff produces a document and alleges it to 
be fictitious; at the same time the plaintiff can rely on these sections for 
preventing oral evidence by the opposite party of the real nature of the 
transaction. Some argument was made that a plaintiff might be allowed 
to make a pleading in the alternative as was done in this case. That 
may, possibly, be so but in my opinion a party cannot give evidence in 
the alternative. The sections relate to the case of where a document has 
been proved. I do not consider that a plaintiff can appear in a witness- 
box. in a court of law and state in the alternative: “I executed this docu- 
ment as a genuine sale” and also “I executed this document merely as a 
fictitious document.” When it is a question of evidence a statement 
must be precise The plaintiff executed the document. It was within 
her ee ee whether she intended it to be a genuine transfer or merely 
a fictitious document. I do not think that she can place her evidence in 
the alternative before the court stating at the same time that the document 
was both. genuine and fictitious. It is not possible for me to say that 
these were considerations which weighed with their Lordships of the 
Privy Council in the case of Henif-un-wissa v. Hafiz-un-nisse'®, but I can 
and do point out that these considerations were present in that case and 


that there were no similar considerations present in the case of Churni 
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Bibi v. Basanti Bibf®. It is precisely because in the latter case those 
considerations were not present that I consider thar that ruling is incorrect 
in assuming that the facts in that ruling were similar to the facts in the 
ruling in Henif-un-nissa v. Faiz-un-nissa’", . Apart from the alleged 
authority in the ruling of their Lordships of the Privy Council in Henif- 
un-nissa v. Feiz-un-nissa the ruling in Chunni Bibt v. Basanti Bibi does not 
set out any definite authority for the proposition it lays down and it does 
not attempt to show how the propcsition which it lays down can be 
brought under the terms of Sec. 92 of the Evidence Act. As I have 
indicated the ruling of their Lordships of the Privy Council can be brought 
under the terms of that section but the ruling in Chunni Bibi v. Basanti 
Bibi cannot in my opinion be brought under Sec. 92 of the Indian Evi- 
dence“Act. For these reasons I consider that the extension of the doctrine 
of their Lordships of the Privy Council to a different set of circumstances 
by Chunni v. Basanti Bibi is an extension which should not be followed 
by this High Court. 

As a result I consider that the <ollowing three propositions of law 
are established, and I understand that my learned brother Mr. Justice 
- Harries agrees with them all and that the learned Chief Justice agrees 
with the first two: 


1. The amount of sale consideration is a term of a deed of sale. 
When the terms of a deed of sale have been proved according to Sec. 91 
of the Evidence Act, no evidence of any oral agreement or statement shall 
be admitted as between the parties to the deed of sale or their representa- 
tives for the purpose of contradicting, varying, adding to, or subtracting 
from the amount of sale consideration. l 

2. The acknowledgment of receipt of the whole or part of the sale 
consideration in a deed of sale is not a term of the deed of sale and oral 
evidence may be given to show that the amount acknowledged or any 
part of it was not received. 


3. When one party tenders oral evidence to prove that the amount 
acknowledged or any part of it was not received, this does not give the 
other party a right to produce eviderce of any oral agreement or state- 
ment that the amount of sale consideration was l2ss than what is entered 
in the deed of sale. 


Harrwæs, J.—I agree that the questions should be answered in the 
manner indicated by the Hon’ble Chief Justice. 

The price stated in a sale-deed is in my view a term of the contract 
and that being so, it is not open to either party to tender oral evidence 
with 2 view to showing that the price stated in the sale-deed is greater or 
less than the actual price agreed between the parties. l 

It has been urged before us, however, that the decision of their 
Lordships of the Judicial Committee of the Privy Council in Hanif-un- 
nissa v. Faiz-«n-nissa does allow a party to give aral evidence to vary the 
price stated in a written contract. The facts in that case were peculiar 
and exceptional. Both parties to the sale-deed admitted that there never 
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was a sale at all and that the sale-deed as such was a purely fictitious docu- 
ment. It was common ground that the deed in no sense represented the tran- 
saction between the parties and that when the deed was executed there was 
no intention on the part of either of the parties to enter into a contract 
of sale. In those circumstances their Lordships of the Judicial Com- 
mittee of the Privy Council held that oral evidence could be admitted 


* ‚to show what was the real nature of the transaction between the parties. 


As pointed out by my learned brother Bennet, their Lordships give no 
reason for their decision and in my judgment the decision must be con- 
fined to the particular facts of that case. I entirely agree with the 
Hon’ble Chief Justice and my learned brother Bennet that the case of 
Hanif-un-nissa v. Fatz-un-nissa is no authority for the general proposi- 
tion that a party may tender oral evidence with a view to showing that 
the price stated in a contract is not the true price. - 

In the case of Chunni Bibi v. Basanti Bibi a Divisional Bench of this 
Court purported to follow the case of Hanif-un-nisse v. Faiz-un-nissa. 
In that case the vendor tendered evidence to show that, though it was 
stated in a sale-deed that the consideration had been paid, it had not in 
fact been so paid. In those circumstances it was held that it was open 
to the other party to the contract to show that the price stated in the 
sale-deed was not the true price agreed between the parties. The state- 
men! that money has been received is a mere statement of fact and is in 
no way a term of the contract. That being so oral evidence may be 
adduced to contradict such a statement of fact, as the admission of such 
evidence in no way contravenes the provisions of Section 92, Indian 


_Evidence Act, which deals only with evidence tending to contradict, 


vary, add to or subtract from the terms of a contract, grant or other 
disposition of property. It is difficult, however, to understand why in 
a case where one party to a contract is entitled to tender oral evidence to 
contradict a statement of fact contained in a written contract, the other 
party to the cuntract should be entitled to give evidence which is made 
inadmissible by Sec. 92 of the Indian Evidence Act. In my judgment 
there is nothing in the case of Hanif-un-nissa v. Faiz-un-nissa to warrant 
the view taken by the Bench of this Court in Chunni Bibi v. Basanti Bibi 
and I agree with my learned brother Bennet that this latter case cannot 
be regarded as good law and should not be followed. In conclusion 
I desire to add that I agree with the three propositions of law enunciated 
by my learned brother Bennet in the concluding portion of his judgment. 
By THE Court— The answer to the first question is in the negative. 

' The answer to second question is that it is not open to a mortgagor 
to say that the mortgage transaction was not for the sum stated therein, 
but it is open to him to show that he had not in fact received the full 


amount of the mortgage money. 
The third question remains unanswered. 
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AMIR AHMAD (Plaintif y“ 


VETSHS 
` ' SYED HASAN (Defendant) * 

Provincial Insolvency Act, Sec. 53—Transfer of proferty—Transferor adjudged 
insolvent within two yesrs—Trensferee from insolvent sells property to 
third party—Sale deed executed by insolvent ennulled—Whetber annulment 
binding on third party—W bether Sec. 53 applies to such third perty. 

A person transferred his property and within two years of the date of 
the transfer the transferor became insolvent. After the order of adjudi- 
cation the transferee from the insolvent sold the property to the 
defendant. On an application made by the Official Receiver (implead- 





ing the transferee from the insolvent but nat the defendant) the sale - 


deed executed by the insolvent was annulled by the court. Subsequently 
the Official Receiver sold the property to the plaintiff. As the plaintiff 
did not obtain possession of the property, the present suit was instituced 
by him. Held, that the Official Receiver wrongly omitted to implead 
the defendant, particularly as it appeared from the record that he was 
aware of the transfer in his favour, and the order of annulment, which he 
obtained ugainst the transferee from the insolvent, was not binding upon 
the present defendant, and it is open to the defendant to show that the 
transferee from the insolvent was a purchaser in good faith and for valuable 
consideration and that it is also open to him to show that he himself acted 
in good faith and paid full consideration being unaware of the insolvency 
proceedings. 

SECOND APPEAL from a decree of BABU RATAN Lax, First Subordinate 
Judge of Saharanpur, confirming a decree of Basu RAGHUNANDAN SARAN, 
City Munsif. 

A. M. Kbweja for the appellant. 

M. A. Aziz for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiffs appeal arising out of a suit for 
partition in which a question arose as to the title of the rival claimants. 
On February 2, 1925 one Abdul Ghani, who was heavily in debt, sold his 
share in the house in question to one Abdul Qaiyum. On October 19, 
1926 Abdul Ghani himself applied for being adjudicated an insolvent and 
he was declared an insolvent on December 21, 1926. On the following 
day, namely, December 22, 1926, Abdul Qaiyum sold the property to the 
present defendant, Saiyid-Hasan. On June 25, 1927 on an application 
made by the Official Receiver the sale deed of February 2, 1925, which had 
been executed by the insolvent in favour of Abdul Qaiyum, was annulled 
by the court. In that proceeding Abdul Qaiyum alone had been impleaded 
and did not appear; the subsequent transferee, Satyid Hasan, was not im- 
pleaded by the Official Receiver at all. After having obtained the order 
of annulment the Official Receiver on August 4, 1927 transferred the pro- 
perty to the present plaintiff Amir Ahmad. As Amir Ahmad did not 
obtain possession of the house the present suit was instituted by him on 
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August 21, 1930, for partition and separation of his share. 

The plaint was very vague and did not clearly state how Saiyid Hasan 
came on aoe scene. The written statement was in the same way vague and 
did not contain an express plea that Abdul Qaiyum was a bonu fide 
transferee for value nor did it contain any express plea that the application 
did not lie under the Insolvency Act at all. Both the courts below have 
dismissed the claim holding that inasmuch as Saiyid Hasan, the defendant, 
in the absence of any evidence to the contrary, must be taken to have been a 
bona fide purchaser for good consideration his title cannot be impeached. 

This view is challenged in appeal. Our attention has been drawn to a 
large number of cases which have a close bearing on the point arising in 
this case, but there is no case which can be said to be directly in point. 

Tt seems quite clear that if a transfer made by a debtor is wholly ficti- 
tious and bogus and no interest in the property passes to the transferee, then 
the transfer is void øb initio and subsequent transferees can never be pro- 
tected because the foundation of their title does not exist. "There would be 
no necessity for the Official Receiver to have such a wholly ineffective, void 
and fictitious transfer annulled under Sec. 53 or Sec. 54 of the Provincial 
Insolvency Act. In case of dispute he can always ignore it and treat it as a 
nullity either in a separate suit or in a proceeding under Sec. 4 of the 
Insolvency Act. 

On the other hand, if the transfer made by the debtor was not wholly 
fictitious and bogus but the intention of the parties was that property should 
in fact pass to the transferee then the result would depend on whether the 
transferee was a purchaser in good faith and for valuable consideration or 
not. The transfer for the time being is valid, though it is voidable at the 
option of the Receiver, and-it is discretionary with the court to annul it 
under Sec. 53 of the Provincial Insolvency Act. But so long as the transfer 
has not been avoided by the Receiver and not annulled by the court, the 
title vests in the transferee even though he may not have acted in good faith 
and might not have paid full consideration. Such a transfer can however 
be annulled, that is to say, declared to have ceased to be binding on the 
Receiver. The annulment, however, cannot be equivalent to a declaration 
that it was void from the very beginning. 

Reliance has been placed on some English cases, but all of them are not 
of much help because the language of the relevant sections in the various 
Bankruptcy Acts under which they arose was substantially different. But 
there are a large number of cases in India in which the view appears to have 
been expressed that Sec. 53 of the Insolvency Act has no application when 
once the transferee from the insolvent has transferred the property to a 
third party. See 

(1) Jagannatha Ayyangar v. Narayana Ayyengar'; 

(2) Sudha v. Firm Nanakchand Deulatram?; 

(3) Ponnammai Ammal v. The District Official Receiver, Tinnevelly'; 

(4) Motung Myint v. Official Assignee; 

(5) Govind v. Sonba'®, 
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This view is based ‘on the sole circumstance that Sec. 53 in terms does 

not a ae to a transferee from a transferee.: “No doubt the transfer that is 

ed by the court is the transfer made by such transferor as is adjudged 

insolvent, but it does not follow that a subsequent zrarisferee who is a legal 
representative is not equally bound by the annulment. 

There is one significant circumstance which does not appear to have 
been brought to the notice of the learned Judges who decided the above- 
mentioned cases, and it is that if Sec. 54(1) had staod by itself there would 
have been an equal reason for holding that it would not be applicable to.a 
transferee from a creditor because the language of both the sections is almost 
similar. But there can be no doubt that the Legislature has thought other- 
wise and has provided in Sub-section 2 of Section 54 that the rights of any 
person who has acquired title through or under a creditor will not be affected 
“if he has acted in good faith or for valuable consideration. It follows sd 
but for this sub-section such a second transferee would not have been 
tected. Reading Sections 53 and 54 together, it would then seem to folle ow 
that the sections are general in their scope and if the transfer made by the 
insolvent has been annulled the annulment is binding on the initial trans- 
feree as well as his subsequent representative. It is noteworthy that the 
language of the First Paragraph of Section 53 of the Transfer of Property 
Act is similar and there too there is a provision in the last paragraph that 
the rights of a transferee in good faith a and for consideration would not 
be impaired. 

This view finds some support from the remarks made by Vaughan 
Williams, J. in in re Vansittart Ex Parte Brown’. In that case the learned 
Judge was dealing with the plea of a pawnee from the wife of the insolvent 
to whom he had gifted certain jewellery. The learned Judge observed: 

ý Of course, no question could arise at all unless it is that the respondents 
were persons claiming in good faith and for valuable consideration. 
In that case the pawnee had taken the jewellery from the wife previous to 
the application for insolvency. Nevertheless the Izarned Judge considered 
that if he had not been a transferee in good faith and for valuable consi- 
deration, no question would have at all arisen. 

On general principles also there seems to be no reason why, if the 
original transfer made by the insolvent is found to be voidable and has 
been annulled by the court, the annulment should not be binding on subse- 
quent transferees and affect their title. There is, however, one ee 
Section 54(1) declares that the transfer made by a person unable to 
debts to a creditor with a view of giving that creditor epee seni Ar 
deemed fraudulent and void and shall be annulled by the court. ‘The pro- 
vision is imperative and the court has no option but to declare it fraudulent 
and void and to annul it. It was therefore necessary to provide in Sub- 
section 2 that the rights of any person who in good faith and for valuable 
consideration has acquired title through or under a creditor would not be 
affected. On the other hand, the provisions of Sec. 53 are not so mandatory. 
A transfer other than one for consideration and made in favour of a pur- 
chaser acting in good faith, is only voidable as against the Receiver and it 
is a matter of discretion for the court to annul it or not. Obviously the 
“2 Q. B. [1893] 377 at 379 
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court would decline to exercise its discretion if the transferee were to satisfy 
the court that he acted in good faith, paid full consideration and was 
entitled to protection on equitable grounds. It was therefore not necessary 

to add any sub-section to Section 53 corresponding to Sub-section 2 to Sec- 
tion 54. The question of good faith and payment of good consideration as 
well as that of care and precaution can all be considered by the court itself. 
But as the annulment made by the court does not date back to the original 
transfer and can at the very most date back to the date of the application 
for insolvency, it would follow that the avoidance of a second transfer 
against a second transferee, who took the second transfer before the applica- 
tion for insolvency was made, cannot be annulled under Section 53 of the 
Act; but if it is either absolutely void fram the very beginning or is voidable 
under Section 53 of the Transfer of Praperty Act, it can be declared to be 
void or avoided either in a separate suit or in a proceeding under Section 4 
of the Provincial Insolvency Act. 

Sections $3 and 54 as laid down by the majority of the Full Bench in 
the case of Anwer Khan v. Mubammad Khan’ do not deal with the jurisdic- 
tion of the Insolvency Court but only Jay down rules as to the manner in 
which evidence should be considered in certain cases arising in that court and 


-in no way control the provisions of Section 4. It therefore follows that in 


order to apply Section 53 the condition precedent is a finding that the 
transfer was otherwise than one made in, good faith and for valuable | 
consideration. That finding of fact can be arrived at only when a dispute- 
as to title arises between two rival claimants. When property has been 
transferred by the transferee of an insolvent to a third party and the 
Receiver is aware of the transfer the dispute is really between the 
Recerver on the one hand and the subsequent transferee on the other and 
not between the Receiver and the first transferee who has no longer got any 
interest in the property left. In order to start a proceeding under Section 4 
the application should therefore be by the Receiver against the person who 
is now claiming title to the property and an adjudication by the court on 
such dispute would be final and would bar a second suit and would be 
binding on the parties to the proceeding. But if the Receiver chooses to 
proceed under Section 4 against the first transferee who has no interest left 
in the property and obtains an order against him either ex parte or after 
contest, he cannot use that order as a final adjudication of the matter in 
dispute as against the real claimant of the title. 

Some difficulty is certainly caused by the phraseology used in Section 
4(2) under which all claimants against.the debtor and jen claiming 
under claimants are bound. But if the first transferee has ceased to have 
any interest in the property at all it is dificult to regard him as a claimant 
against the debtor so as to bind the second transferee. ‘The real situation 
then is that the claimant is the subsequent transferee in whom the property 


-vests for the time being and it is he and his legal representatives or persons 


who will claim through him afterwards who would be bound by the order. 
If a transfer were older than two years prior to the application for insol- 
vency, the only remedy open to the Official Receiver would be to avoid the 


TLL R 51 AIL 550 


Pe 


Ae Tos Je Re HIGH COURT : $77 


transfer if he can, in accordance with the provisions of Section 53 of the 
Transfer of Property Act, and he has to establish an intent to defraud or 


delay creditors. Learned counsel for the appellant has argued before us, 


that the order of annulment is a judgment in rem and operates against the 
whole world and that it dates back to the initial transfer made by the 
insolvent. This argument is based on the insolvency jurisdiction of the 
court and also on Sections 4(2) and 28(7) of the Act. All adjudications 
as between the Receiver representing the whole body of creditors on the 
one hand and the insolvent on the other are certainly judgments tm rem 
and are binding on the whole world. But when a dispute as to title to 
property arises between the+Receiver representing the creditors on the one 
hand and a stranger to the insolvency proceeding, the judgment would be 
binding on the person against whom the decision is given and not against 
the whole world. Section 28 (7) merely lays down that the order of 
adjudication shall relate back to, and take effect from, the date of the 
presentation of the petition. Under Section 28(2) on the making of an 
order of adjudication the whole of the property of the insolvent vests in the 
court or the Receiver. The result of these two sub-sections is that the vest- 
ing of the property in the Receiver dates back to the date of.the application 
for insolvency. ‘There is no provision in the Act under which the vesting 
of the property dates back to a previous transfer made by the insolvent. 
Indeed such a transfer stands unless it is annulled by the court. 


It therefore seems to follow that the Official Receiver wrongly omitted 
to implead Saiyid Hasan, particularly as it appears from the record that he 
was aware of the transfer in his favour, and that the order of annulment 
which he obtained against the absent Abdul Qatyum is not binding upon 
the present defendant Saiyid Hasan and it is open to Saiyid Hasan to show 
that the original transfer in favour of Abdul Ghani was made to purchaser 
in good faith and for valuable consideration and that it is also open to him 
to show that he himself acted in good faith and paid full consideration 
being unaware of the insolvency proceedings. As the pleadings were defec- 
_tive the first question has not been gone into by the courts below, but it has 
been assumed as a result of the previous order of annulment passed against 
Abdul Qaiyum that he was not a purchaser in good faith and for valuable 
consideration. There is, however, a clear finding that the defendant Saiyid 
Hasan in the absence of evidence to the contrary must be taken to be a 
bone fide purchaser for good value. As Section 53 applies only to cases of 
transfer other than those for consideration and in good faith, the burden of 
proving that the transaction was not in good faith and was without consi- 
deration would lie on the Official Receiver in the insolvency proceedings. 
See Official Assignee v. Khoo Sew Cheow® where the language of the statute 
was almost identical with that before us. Similarly the burden of proof 
would lie on the present plaintiff who claims through the Official Recetver. 
That burden has not been discharged. The plaintiff did not come to court 
on the allegation that the transfer made by the debtor was voidable under 
Section 53 of the Transfer of Property Act and the case therefore has not 
been considered from that point of view. In our opinion the plaintiff 
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Gm cannot avail himself of Section 53 of the Insolvency Act when the res- 
1935 Pondent acted in good faith, and he cannot succeed without making out a 
—— ca under Section 53 of the Transfer of Property Act which he did not 
Aur Amad put forward in the plaint. Such a claim cannot be investigated without an 
Symp Hasan Amendment of the plaint and without allowing him to make out a new 
— case which he cannot be allowed to do. We therefore dismiss this appeal 


sari with costs. 





/ Appeal dismissed 
les PRIVY COUNCIL 
1935 MAQBUL AHMAD AND OTHERS 
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aa eni Limitation Act, Sec. 14—"Same relief?—Meaning of—Application for final decree 
ges ake for sale in mortgage suit—Whether period during which execution proceedmgs 
Loap under preliminary decree were pending cen be excluded—Sec. 4—Courr— 
RUSSELL Meaning of. 
oF REONE A previous application to obtain execution under the preliminary decrec 
Six LANCHLOT i a ee fa L3 ; 
CANOTGON in a mortgage suit is not an application “for the same relief” (within the 
Sm Sxanr Lar meaning of Sec. 14 (2), Limitation Act) as the application to the court for 


a final decree for sale in the suit, znd it is not therefore permismble in 
computing the period of limitation prescribed for an application for a final 
decree, to exclude the period during which execution proceedings under the 
preliminary decree were pending. 

The word ‘Court’ in Sec. 4 means the proper court in which the applica- 
tion ought to have been made. Where therefore the period of limitation 
prescribed for an application expires an 2 ‘day when the court is closed, and 
on the day of reopening the application is made to the wrong court, Sec. 4 
does not save limitation. 

In a matter which is governed by Act, an Act which in some limited 
respects gives the court a statutory discretion, there cannot be implied in the 
Court, outside the limits of the Act, a general discretion to dispense with 
its provisions. This view is supported by the fact that Sec 3 of the Limita- 
tion Act is peremptory and the duty of the court is to notice the Act and 
give effect to it, even though it is not referred to in the pleadings. 

The method of calculating the period of limitation in a case to which 
Sec. 14, Limitation Act, applies indicated. 

Distinction between Sec. 4 and Sec. 14, Limitation Act, pointed out. 

Basvanappa x. Krishnadas Govandhandsa Madiwale, I- L. R. 45 Bom. 443 
disapproved. 


APPEAL from a decision of the High Court of Judicature at Allahabad. 


A. Majid for the appellants. 
A. M. Dunne, K. C. and W. Wallach for the respondents. “ 


The following judgment was delivered by 


Lord Tomiie Lorp TomiLin—This is an appeal from a decree of the High Court of 
Judicature at Allahabad dated May 6, 1929, by which a decree dated April 
29, 1924, made by the Subordinate Judge-at Basti was affirmed. The decree 
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of the Subordinate Judge had dismissed the application of the decree-holder 
in a mortgage suit to have the preliminary decree in the suit made absolute. 
The present appeal is brought by representatives of the decree-holder since 
deceased, complaining of the decrees to which reference has been made. 

The facts of the case are shortly these. A preliminary mortgage decree 
was obtained on May 7, 1917, which was amended in some respects not 
material to be particularised on May 22, 1917. 

There were a number of mortgagors interested in different villages 
comprised in the mortgage, and some of them appealed to the High Court 
against the preliminary decree. There were in fact two such appeals. One 


Lord Tomlin 


appeal succeeded, with the result that certain villages were excluded from . 
the decree, and the suit of the mortgagee was dismissed as against those ` 


appellants. So far as they were concerned, that was the end of the matter. 

There was a second appeal, by which certain of the mortgagors sought 
to exclude other villages from the decree, and that appeal failed. 

The decrees of the High Court disposing of those appeals were made 
on June 7, 1920. 

After the decrees of the High Court dealing with the appeals in the 
way that has been indicated, the decree-holder proceeded to seek execution 
under the preliminary decree and between December 23, 1920, and Novem- 
ber 8, 1921, he was occupied with those proceedings. It was held that he 
/ was not entitled to proceed by way of execution under the preliminary 
decree, and that all he could do was to take the proper steps to obtain a 
final decree in the suit. 

The Additional Subordinate Judge, before whose Court the mortgage 
suit was instituted and by whom the preliminary decree had been made, 
was, after the making of the preliminary decree, abolished and his jurisdic- 
tion was transferred to the Subordinate Judge at Basti. 

At a later stage another Additional Judge was appointed, with speci- 
fied jurisdiction, and on June 20, 1923, being the day after the end of the 
long vacation, the decree-holder made an application for a final decree for 
sale in the Court of the new Additional Subordinate Judge. His petition 
was returned to him on August 6, 1923, with an intimation that he had 
presented it in the wrong court, that the Additional Subordinate Judge had 
no jurisdiction, and that the court of the Subordinate Judge at Basti was 
the proper court in which to proceed. a 

Accordingly, on the day on which he got back his petition, he presented 
it in the court of the Subordinate Judge at Basti. When that application 
came on it was objected to upon the ground that it was out of time and 
barred by Article 181 of the Limitation Act, three years since June 7, 1920 
having expired. 

The decree-holder, however, sought to escape from that defence by 
alleging that he was entitled to the exclusion of three periods in computing 
the prescribed period. The first period was from December 23, 1920 to 
November 8, 1921, while he was seeking execution under the preliminary 
decree which, he contended, ought to be excluded in computing the pres- 
cribed period under the provisions of Section 14 of the Limitation Act. 
The-second period was from May 20, 1923 to June 19, 1923, being the 
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period of the long vacation, which he claimed should have been excluded 

under the provisions of Section 4 of the Limitation Act. The third period 
was from June 20, 1923 to August 6, 1923, being the period between the 
date of the application to the Additional Subordinate Judge and the pre- 
sentation of the petition to the Subordinate Judge. That he urged should 


be excluded by virtue of Section 14 of the Limitation Act. 


The Courts in India have determined the matter against the appellants, 
the decree-holder’s representatives, holding, that the period dunng which 
execution proceedings were proceeding cannot be excluded from the calcula- 
tion under Section 14, and that though the period from June 20, 1923 to 


_ August 6, 1923 ought to be allowed no allowance should be made in respect 


of the period which represents the long vacation, namely, from May 20, 
1923 to June 19, 1923. The result was that the application on August 6, 
1923 was held to be out of time and barred by Article 181. 

The appellants before their Lordships’ Board by their counsel have 
presented five propositions: firstly, that the period during which the execu- 
tion proceedings were pending should be excluded; secondly, that the vaca- 
tion period should be excluded; thirdly, that the period up to August 6, 
which has in fact been allowed to the decree-holder, was properly allowed 
to him; fourthly, that the application was in fact made to the proper court 
on June 20, 1923, and that the Additional Subordinate Judge was the 
proper Judge to deal with it; and, lastly, that the Court had a general 
judicial jurisdiction, outside the Limitation Act, to relieve a suitor from the 
provisions of the Act in a case where hardship is established. 

It will be convenient to call attention to the provisions of the relevant 
sections of the Limitation Act. They are Sections 3, 4 and 14(2). By 
Section 3 it is provided: : 

Subject to the provisions contained in Sections 4 to 25 inclusive, every 
suit instituted, appeal preferred and application made after the period of 
limitation prescribed therefor by the first schedule, shall be dismissed, 
although limitation has not been set up as a defence, 

Section 4 provides: 

Where the period of limitation prescribed for any suit, appeal or applica- 
tion, expires on a day when the Court is closed, the suit, appeal or applica- 
tion, may be instituted, preferred ar made on the day when the Court 
re-opens. i 

Section 14 (2) provides: 

In computing the period of limitation prescribed for any application, 
the time during which the applicant has been prosecuting with due diligence 
another civil proceeding, whether in a court of first instance or in a court 
of appeal, against the same party tor the same relief, shall be excluded 
where such proceeding is prosecuted in good faith in a court which, from 
defect of jurisdiction or other cause oi a like nature, is unable to entertain it, 

If the appellants were entitled to succeed in regard to the first period, 
that is, from December 23, 1920 to November 8, 1921, having regard to 
the length of that period, that would be sufficient for them. Their Lord- 
ships, however, are of opinion that the Courts in India were clearly right 
in the way they dealt with the point. It is impossible to say, apart from 
any other objection, that the application to obtain execution under the 


A.Le J.R. PRIVY COUNCIL 581 


preliminary decree was an application for the same relief as the application 
to the Court for a final mortgage decree for sale in the suit. 

That being so, it is not permissible, on the basis of Section 14, in 
computing the period of limitation prescribed, to exclude that particular 
period. 
The second period is the period of the long vacation. In regard to that 
matter, the appellants seem to their Lordships to >e in a position which is 
in the nature of a dilemma. It is to be noted that there is a marked 
distinction in form between Section 4 and Section 14. The language 
employed in Section 4 indicates that it has nothing to do with computing 


the prescribed period. What the section provides is that, where the period - 


prescribed expires on a day when the court is closed, notwithstanding that 
fact, the application may be made on the day that the court reopens; so that 
there is nothing in the section which alters the .ength of the prescribed 
period; whereas in Section 14, and other sections of a similar nature in the 
Act, the direction begins with the words: “In computing the period of 
limitation prescribed for any application,” certain periods shall be excluded. 
It therefore seems to their Lordships that, where there is ground for exclud- 
ing certain periods under Section 14, in order to ascertain what is the date 
of the expiration of the prescribed period, the days excluded from operating 
by way of limitation have to be added to what is primarily the prescribed 
period; that is to say, if the prescribed period is three years, and twenty 
days ought to be excluded in order to determine wnen the prescribed period 
expires, twenty days have to be added to the three years, and the date of 
the expiration of the prescribed period is thus ascertained. 

That being so, the appellants appear to be in this difficulty. They 
have been allowed, and (as their Lordships think), properly allowed, the 
period from June 20, 1923 to August 6, 1923. At page 33 of the record, 
this passage in the judgment of the High Court appears: 

Even, therefore, uf the three years and forty-cight days are counted from 
that date, the time expired some time about Juy 25, 1923. That did not 
fall within the long vacation. It therefore follows that the plaintiffs are 
not entitled to the benefit of Section 4. 

That view of the way to calculate the prescribed period seems to their 
Lordships to be correct; but, even if it were not correct and it were necessary 
to turn to Section 4, the language of Section 4 is such that it seems to their 
Lordships to be impossible to apply it to a case lixe the present. What it 
provides is that, where the period of limitation prescribed expires on a day 
when the court is closed, the application may be made on the day when 
the court reopens. In their Lordships’ view that means the proper court 
in which the application ought to have been made and. on that view of it, 
it is impossible to say that this application was made to the proper court on 
the day on which that court reopened. Therefore, on either view of the 
case, the appellants necessarily fail in regard to that period. 

That would be enough to dispose of the appeal but for the fact that 
two further points have been put before their Lordships: First that the 
application was in fact made to the proper court on June 20; and that the 
Additional Subordinate Judge was the proper Judge. The point does not 
appear to have been raised in the courts in [ndia. It was assumed, as a fact, 
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that the Additional Subordinate Judge had no jurisdiction. There is no 
material before their Lordships upon which they could-entertain the sugges- 
tion that they should interfere with that finding and, in their view, that 
is a point which cannot be made here. 

Secondly, it was urged that there was some sort of judicial discretion 
which would enable the court to relieve the appellants from the operation 
of the Limitation Act in a case of hardship and that this was a case of 
hardship, and in particular because it was alleged that the decree-holder was 
in regard to the proceedings which he took by way of execution in some 
way misled by some mistake in the form of the preliminary decree.. It is 


- enough to say that there is no authority to support the proposition contended 
- for. In their Lordships’ opinion it is impossible to hold that, in a matter 





which is governed by Act, an Act which in some limited respects gives the 
court a statutory discretion, there can be implied in the court, outside the 
limits of the Act, a general discretion to dispense with its provisions. It is 
to be noted that this view is supported by the fact that Section 3 of the 
Act 1s peremptory and that the duty of the court is to notice the Act and 
give effect to it, even though it is not referred to in the pleadings. 

Their Lordships only desire to add one other word, and it is this, that 
the decision which has been referred to in the case of Basvanappa v. Krishna- 
das Govandhandsa Madiwale' cannot, in their view, be supported, having 
regard to the provisions of Sections 3, 4 and 14 of the Limitation Act. 

As counsel for the appellants referred to Section 5 of the Act and sug- 
gested that there was some discretion under that section which could be 
exercised by the Court in this case, it is right to say that in their Lordships’ 
view that section has no application at all to the circumstances of this case. 

In the result, therefore, their Lordships are of opinion that the appeal 
should be dismissed, and they will humbly advise His Majesty accordingly. 

The costs of the appeal must be paid by the appellants. 

Appeal dismissed 

Francis end Harker—Solicitors for the appellants. 

Hy. S. L. Polak & Co.—Solicitors for the respondents. 
*L L. R 45 Bam, 443 


SUKHDEO AND ANOTHER (Defendants) 
VeETSHS 
; BASDEO AND OTHERS (Plotstiffs)* 

Tenancy Act (II of 1926), Secs. 121 and 230—Plaintiffs as members of a joint 
Hindu family sued for declaration of their right as to zemindari properties 
and tenancy holdings—Whether suit maintainable m civil court. 

A suit that is based on a cause of action with respect to which adequate 
relief can only be granted by the civil court is cognizable by that court 
notwithstanding the fact that one of the reliefs prayed for by the plaintiff 
is for the declaration of his right to tenancy holdings. 

Where the plaintiffs alleged and proved that they were members of a 
joint Hindu family with the defendants and were as such entitled to a 
declaration of their right as to zamindari properties and the tenancy hold- 
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ings owned by the family, beld, that the cause of action on which the suit 
was based was one with respect to which adequate relief could not be granted 
by the revenue court and the suit was maintaimble in the civil court. 
First APPEAL from a decree of Banu CHATUR BEHARI LAL, First 
Additional Subordinate Judge of Jaunpur. 
Shiva Prasad Sinba for the appellants. 
S. B. L. Geur and Kanbatya Lal Misra for the respondents. 


The judgment of the Court was delivered by 


TepaL AHMAD, J.—This is a defendants’ appeal and arises out of a 
suit for:— i 


(I) partition of the plaintiffs’ moiety share in the property given at 


the foot of the plaint, 

(II) a spe neta of the plaintiffs’ title to 2 moiety share respecting 
the property not capable of partition by the civil court, and 

(III) rendition of accounts of the profits of the joint family property 
and business and a decree for a moiety share in the same. 

The properties in dispute in the suit were immovable properties includ- 
ing zamindari, tenancy holdings and house property. We are not concerned 
in the present appeal with the movables and other properties in dispute in 
the suit. 

One Shankar Tewari died leaving two sons, Sukhdeo and Basdeo. 
Basdeo and his sons were the plaintiffs in the suit and Sukhdeo and his 
descendants were the principal defendants to the suit. The plaintiffs’ case 
was that Basdeo and Sukhdeo and their descendants continued to live as 
members of a joint Hindu family till the date of the suit and that Sukhdeo 
was the manager of the family. The plamtiffs alleged that all the properties 
detailed at the foot of the plaint were joint family properties and the share 
of the plaintiffs in the same was to the extent of half. They charged 
Sukhdeo with misappropriation of the profits and assets of the joint family 
and maintained that he was liable to account with respect to the family 
assets. ; 

The defendants resisted the suit mainly on the allegation that separa- 
tion between the plaintiffs and the defendants took place about ten years 
before the date of the suit and that after separation Basdeo and Sukhdeo 
acquired properties separately, and the allegation af the plaintiffs that all the 
properties mentioned in the plaint were joint family properties was untrue. 
They denied the allegation of the plaintiffs that Sukhdeo was the manager 
of the alleged joint family and maintained that after the death of Shankar 
Tewari Basdeo plaintiff continued to be the manager of the family till the 
partition took place between the branckes of Basdeo and Sukhdeo. ‘They 
repudiated the charge of misappropriation levelled by the plaintiffs against 
Sukhdeo and contended that, even if the family be found to be joint and 
Sukhdeo be held to be the manager, he is not legally liable to be called upon 
to render accounts. -The defendants further contended that the plaintiffs’ 
claim for partition of the fixed-rate holdings, occupancy holdings etc., was 


not cognizable by the civil court and most of the argument addressed in . 


this appeal has centred round this plea. 
trial court held that the family of the parties was joint till the 
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date of the suit and all the properties out of the properties detailed in the 
plaint which were proved to bé in existence were joint family properties. 
It further held that as the family ‚was joint the plaintiffs were not entitled 
to `a decree for rendition of accounts a Sukhdeo. 

At the trial the plaintiffs abandoned their claim for partition of the 
fixed-rate and occupancy holdings and prayed only for declaration that 
those holdings were the property of the joint family and the plaintiffs’ share 
in the same was to the extent of half, and the court below held that it had 
jurisdiction to grant that relief to the plaintiffs. In view of the findings 
noted above the court below, while dismissing the plaintiffs’ suit for rendi- 
tion of accounts, passed a decree in the plaintiffs’ favour declaring that the 
plaintiffs’ share in the immovable properties including the holdings was to 
the extent of half and directed partition of the movables, debts etc. 

In appeal before us no exception has been taken to the findings on the 
questions of fact recorded by the court below and the sole point raised on 
behalf of the defendant-appellants is that the court below had no jurisdic- 
tion to grant a decree for the declaration of the plaintiffs’ right in the 
fixed-rate and occupancy holdings. In support of this contention reliance 
has been placed on Sections 121 and 230 of the Agra Tenancy Act, (Act 
IN of 1926) and the decisions of this Court in Sukbdeo v. Budhai', Bunni 
Pandey v. Brabmdeo Pandey? and Bhagwan Sabai v. Ram Chander’. 

It is provided by Section 121 that at any time during the continuance 
of a tenancy the tenant of a holding may sue the landholder, or any person 
claiming to hold through the landholder, whether as tenant or rent free 
grantee or otherwise, for a declaration of his right as tenant, and by Sec- 
tion 230 all courts other than revenue courts are precluded, except by way 
of appeal or revision, from taking cognizance of all suits and applications 
of the nature specified in the Fourth Schedule of the Act 

or of any suit or application based on a cause of action in respect of which 
- adequate relief could be obtained by means of such suit or application. 


The provisions of Section 230 are mandatory and the jurisdiction of the 


-civil court from taking cognizance of suits or applications specified in the 


Fourth Schedule of the Act or based on a cause of action in respect of which 
adequate relief could be obtained by means of any such suit or application 
is absolutely barred. A suit for a declaration of plaintiff’s right as tenant 
under Section 121 of the Act is specifiea at Serial No. 14 of Group B of 
the Fourth Schedule of the Act. It is clear, therefore, that since the passing 
of the Agra Tenancy Act (Act M of 1926) such a suit cannot be enter- 
tained by the civil court. Prior to the passing of the present Tenancy Act 
suits between rival claimants to a tenancy were, according to the rulings of 
this Court, cognizable by the civil court, but the ieee has, by the 
clearest possible provisions in the present Act, ousted thé jurisdiction of the 
civil court with respect to such suits, and the revenue court and the revenue 
court alone is competent to entertain and try such suits. This is the view 
that has been taken in the three decisions of this Court noted above and it 
has been held in the Full Bench decision in Sukbdeo vw. Budhar*, that a 
person who claims to be a tenant must be deemed to be “claiming to hold 
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through the landholder” within the meaning’of Section 121 of the Act, 
irrespective of the fact that he does not set up’a case of a special grant or a 
special contract with the landholder as the basis of his claim. It must, 
therefore, be taken as settled law so far as the claim is concerned that a suit 
by a plaintiff for a declaration that he is either the sole tenant or joint 
tenant with the defendant of a holding is within the exclusive jurisdiction 
of the revenue courts. ` 

The question however remains whether the civil court has jurisdiction 
to entertain a suit which is based on a cause of action that entitles the 
plaintiff not only to a mere declaration of his right to certain tenancy 
holdings but also to other reliefs which cannot be granted by the revenue 
courts, and if the civil court has jurisdiction to take cognizance of such a 
suit, is that court competent, while grantirg to the plaintiff the other reliefs, 
to grant him a decree for the declaration of his right to the holdings. 

It cannot be disputed that civil courts have exclusive jurisdiction to try 
all suits of civil nature unless their cognizance is either expressly or impliedly 
barred (vide Section 9, C. P. C.). It is also clear chat a suit is of a civil 
nature if the principal question in the suit relates to a civil right. ‘The 
reason for the rule that civil courts are ordinarily to decide disputes concern- 
ing civil rights is not far to seek. The determination of disputed questions 
of right involves adjudication of complicated queszions of fact and law and 
. it is inexpedient to leave the decision o= such questions in the hands of 
courts presided over by officers who have had no iegal training or practice. 


Section 121 read with Section 230 of the Agra Tenancy Act no doubt 
bars the jurisdiction of the civil court as regards “suit by tenant for declara- 
tion of his right” to a holding, but the svit contemplated by Section 121 is 
a suit for declaration of right to a holding pure and simple, and not a suit 
in which the cause of action on which the suit is based entitles the plaintiff, 
apart from a declaration of his right to tenancy holdings, to other reliefs as 
well. There is no provision in the Tenancy Act that expressly ousts the 
jurisdiction of the civil court with respect to such suits. The only question 
that remains for consideration, therefore, is whether the jurisdiction of civil 
courts with respect to such suits is impliedly barred by that Act. In our 
judgment the answer to the question must be in the negative. 

The scheme and the provisions of the Agra Tenancy Act clearly indi- 
cate that the legislature intended to vest revenue courts alone with 
jurisdiction to decide all disputes concerning tenancy holdings, but there is 
nothing in the Act to imply that if some of the reliefs prayed for in a suit 
can only be granted by the civil court, the jurisdiction of the civil court is 
ousted by the mere fact that the relief for a declaration of right to a certain 
holding is coupled with the other reliefs. Nor is there anything in the 
Act to show that if the cause of action entitles the plaintiff, over and above 
to a declaration of his right to a holding, to certain other reliefs, for instance, 
declaration of his right to zamindari property, the plaintiff must split his 
cause of action in two parts and sue fo- a declaration of his right to the 
holding in the revenue court, and claim redress with respect to the zamindari 
property from the civil court. To hold otherwise would be to ignore the 
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based on a cause of action in respect of which adequate relief could be 

obtained by means of any such suit or application 
used in Section 230 of the Act. That the legislature could not have con- 
templated the splitting of a cause of action, and the institution of two 
separate suits, one in the civil and one in the revenue court, by a plaintiff 
when the reliefs prayed for in the two suits are based on identical set of 
facts, is demonstrated by the fact that such a course would be highly 
inconvenient and might lead to anomalous results. - 


The institution of two such suits would involve both the plaintiff and 
the defendant in the unnecessary expenditure of adducing the same evidence 
in two different courts and would manifestly lead to waste of public time. 
Apart from this there would be the risk of contradictory decisions on the 
same set of facts being arrived at by the civil and the revenue court. In 
the absence of a specific provision in the statute countenancing such a 
deplorable state of affairs a court is not justified in crediting the legislature 
with such an intention. We, therefore. hold that a suit that is based ona ~ 
cause of action with respect to which adequate relief can only be granted 
by the civil court is cognizable by that court notwithstanding the fact that 
one of the reliefs prayed for by the plaintiff is for the declaration of his 

right to a tenancy holding. It is needless to observe that if a plaintiff 
” simply with a view to oust the jurisdiction of the revenue court prays for 
reliefs other than a relief for a declaration of his right to a holding, and it - 
is found that he is not entitled to the other reliefs, his suit will fall on the 
ground that the only relief to which he was entitled could be granted to 
him by the revenue court. 


[n the suit before us the plaintiffs alleged and proved that they were 
members of a joint Hindu family with the defendants and were as such 
entitled to a declaration of their right as to zamindari properties and tenan 
holdings owned by the family, and for partition of the movables and cas 
belonging to the family. The cause of action on which the suit was based 
was, therefore, one with respect to which adequate relief could not be 
granted by the revenue court and the suit was rightly entertained by the 
_court below. The appeal must, therefore, be dismissed. a ~ 


i A cross-objection has been filed by the plaintiffs as regards the refusal 
“by the court below to order Sukhdeo to render account of his dealings with 
the family property. It is settled law that in the absence of proof of 
misappropriation or fraudulent or improper conversion by the manager of 
a joint family a.coparcener seeking partition is not entitled to call upon the 
manager to account for his past dealings with the family property. The 
coparcener is entitled only to an account of the joint family property as it 
exists on the date he demands partition. In the present case there was no 
` reliable evidence to prove the charge of misappropriation or fraudulent 
conversion of the family property by Sukhdeo. The court below was, 
therefore, right in dismissing the claim for rendition of accounts. The 
cross-objection must, therefore, also fail. 

The result is that we dismiss both the appeal and the cross-objection 
with costs. 


au 


Appeal dismissed 
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RAMJI LAL and orHers (Plaintiffs) 
: VETSHS 
ROSHAN SINGH anp oTHERS (Defendants) * 
Mortgage—Snit for sale on prior mortgage without impleading prisne mortgagee 
—Prior mortgagee purchases property in execution of his decree and obtams 
possession—Subsequent suit for redemption by puisne mortgagee—Amonnt 
payable by him. 

A prior mortgagee sued on his mortgage without making the puisne 
mortgagee a party, and in execution of the mortgage decree purchased the 
property himself and obtained possession. Subsequently the puisne mort- 
gagee sued on his mortgage and purchased the property at auction sale in 
execution of his mortgage decree. The present suit was brought by the 
puisne mortgagee for redemption of the prior mortgage, and the question 
arose as to what was the amount payable by the puisne mortgagee. Held, 
that while the prior mortgagee was on the one hand entitled to have an 
account taken of what was due to him under the prior mortgage on the 
footing that it still subsisted, he was on the other hand liable to give credit 
for the net profit received by him every year after he entered into 
possession. 

Nennu Mal v. Rem Charan Lal, i. L. R. 52 All. 331 relied on; Laltag 
Prashad v. Kifayst Husain, A. I. R. [1933] AIL 905 at 907 distinguished. 


First APPEAL from a decree of BABU SHANKAR Lat, Subordinate 
Judge of Bulandshahr. 


S. K. Dar and S. B. L, Gaur for the appellants. 
Nanak Chand for the respondents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—A bench of this Court, of which one of us was a 

member, remitted the following issue to the lower court for finding:— 
What amount, if any, is due to the defendant-mortgagee from the mort- 
gagors on the basis of the mortgagr-deeds dated July 21, 1880 and July 

27, 1882. 

For the detailed circumstances in which it was found necessary to have 
a finding on the above issue the remand order should be seen. For the 
purposes of our decision on the issue remitted to the lower court whose: 
finding is before us, it is necessary to state the facts very briefly.- The 
defendant-respondents were mortgagees of a 121% biswansi share in a certain 
village under two deeds, one of July 21, 1880 and the other of July 27, 
1882. The plaintiffs took a mortgage of the same share together with 
another share under a deed of a subsequent date. The defendants obtained 
a decree for sale on foot of their mortgages in 1886, and purchased the share 


Nismat- 
alleb, J. 


themselves in execution of their decree. They obtained possession of the * 


property. and have been in possession ever since. They had omitted to 
implead the plaintiffs as a party, and the latter therefore were not bound by 
the result of that suit. The plaintiffs subsequently brought a suit on foot 
of their mortgage and had the same property sold. They were themselves 
declared to be the auction-purchasers in 1916. The suit, which has given 
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Crm. rise to this appeal, was brought by the plaintiffs of’ May 15, 1928 for 
1935 . redemption of the mortgages in favour of the defendants to which reference 
— -` has already been made. It was alleged that the mortgage money due under 
Ramyt Lar, the aforesaid deeds has been fully satisfied by the usufruct’of the -share 
Roman Which has been in possession of the defendant since 1886. The defendants 
Swan denied this allegation and claimed a certain sum as a condition of redemption. 
wia. ? Lhey-alleged that they were entitled to the entire decretal amount with 
vileb, J. interest up to date. This Court held by its remand order that the plaintiffs - 
were bound to pay to the defendants the amounts due under the two 
-u „a _ Mortgages. The issue remitted to the lower court accordingly mentioned 
" 7+. the question arising between the parties. 
„ The lower court has e | a finding which is not quite definite. It 
“is pointed out that the defendants claimed by their written statement 
Rs. 1,926-2-6 which represents the mortgage money due under the two 
deeds on the date of the decree passed in their favour. They claimed no 
interest subsequent to the date on which possession was delivered to them. 
They seem to imply that the plaintiffs should pay the same amount for 
redemption now as they would have had to pay if they had been impleaded 
and desired to redeem. The lower court is, however, of opinion that, but 
for this defence, the defendants would have been entitled to a larger sum 
"of money representing the decretal amount above referred to and interest 
thereon up to date, the total of which comes to Rs. 6,457-12-0. Apparently 
the lower court has left it to us to decide whether one or the other of the 
two figures should be considered to be the sum due under the two mortgages. 
__ The learned advocate for the plaintiff-appellants has raised a question 
_ which does not appear to have been considered by the lower court. He 
“argues that the account between the parties should be made up by giving 
credit to the defendants for interest accruing on the mortgages, but the 
profits derived from the property purchased by them should be set off each 
year against the interest, and that so far as the profits were in excess of the 
interest each year, they should be set off against part of the principal. It 
is contended that if account be-made on this footing, the entire mortgage 
money due under the mortgage deeds in question will be found to have 
been paid off and that some surplus is due to the plainviff-appellants. 
Unfortunately the defendant-respondents are not represented before us. 
Their learned counsel, Mr. Nanak Chand, has stated that he has no instruc- 
tions~ From the pleadings and from the attitude they adopted when the 
order of remand was passed it is clear that they contested the appellant’s 
right to have the profits set off against interest each year; and we cannot 
give effect to the plaintiff-appellants’ contention as if there is no contest on 
the point. The first question, therefore, which we have to decide is whether 
the plaintiff-appellants are, in law, entitled to have the profits of the 
property- purchased by the defendant-respondents in execution of their 
mortgage decree set off against the interest and, so far as it was in‘excess of 
the interest, against the principal. i 
Where a prior mortgagee obtains a decree on foot of his mortgage and 
purchases the mortgaged property in execution of his own decree, to which 
the puisne mortgagee was not a party, the sale cannot be considered to be 
of no effect at ki It effectively transfers the mortgagor’s-right to the prior 
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mortgagee (auction-purchaser) as between the mortgagor and the prior 
mortgagee, though the sale is not binding on the subsequent mortgagee, who 
can, in spite of it, exercise his right of redemption. This has been held by 


a Full Bench of this Court in Nannu Mal v. Ram Chander’. Applying that’ 


rule to the facts of the present case we have to accept the position that the 
mortgagors’ rights were transferred to the defendant-respondents in 1886; 
but the plaintiff-appellants, who were no party, are entitled to redeem. In 
the exercise of their right of redemption they are entitled to treat the prior 
mortgages as still subsisting. Not being bound by the decree they can 
ignore it. The necessary corollary to this is that account of the mortgage 





money is to be made up on the basis of the stipulations contained in the > 
mortgage-deeds. In redeeming the mortgages they must pay the principal _ 


and interest calculated up to date. At the same time, the prior mortgagees, 
who have been in possession of the mortgaged property by virtue of the 
auction sale held in execution of their own mortgage decree, should account 
for the usufruct received by them. They have to do, this, not because their 
possession can be traced to anything in the mortgages in their favour, 
which were simple, but to the fact that the usufruct received by them should 
be considered to be tantamount to payments made by the mortgagors. In 
this connection it should not be overlooked that as between the prior mort- 
gagees and the mortgagors the Jatter’s rights were assigned to the prior 
mortgagees under the auction sale in lieu of the mortgage money. The 
prior mortgagees have been in receipt of the usufruct as against the mort- 
gagor in consideration of the whole or part of the mortgage money which 
as against the mortgagors should be considered to have been wiped out. 
Any payments which the mortgagor makes to the prior mortgagee enures 
for the benefit of the puisne mortgagee also. If the prior mortgagees be 
considered to be in possession of the mortgaged property under an arrange- 
ment made by the Court in the auction sale on behalf of the mortgagor to 
the effect that the prior mortgagees may take possession of the mortgaged 
property and retain it as the owners thereof in full or part satisfaction of 
the mortgage money subject to the right of the puisne mortgagee’s right 
to redeem, there can be no doubt that the usufruct recetved by the prior 
mortgagees under such arrangement should, in relation to the puisne mort- 
gagee, be considered to be payments made by the mortgagor. Otherwise 
the prior mortgagees would have it both ways. On the one hand they 
insist on payment of the mortgage money consisting of the principal and 
interest calculated up to date, and on the other hand they are allowed to 
appropriate the usufruct which, but for the auction sale in their own suit, 
would have been taken by the mortgagor. This view was taken by a 
Division Bench of this Court of which one of us was a party, in Nannu Mal 
v. Ram Charan La. To the same effect is the view of the Madras High 
Court in Muthaminal v. Razu Pilla#, which was followed by this Court in 
the case referred to above. The Calcutta High Court has taken the same 
view in Jhanendra Nath Singh v. Shorashi Charan Mitra*, ‘There is a 
passage in Lalta Prasad v. Kifayat Husain” which is relied on in support of 
71931 A. L. J. 273 7I. L. R. 52 AlL 331 


7". L R. 41 Mad. 513 tL L, R. 49 Cal. 626 at 645 
“1933 A. I R. All 905 at 907 
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the contrary view. The question which the learned Judges were called upon 
to decide was not quite similar to the one before us. In repelling the con- 
tention that interest should cease from the date the prior mortgagee obtained 
possession under the auction sale in his favour held in a suit on foot of bis 
own mortgage, to which the puisne mortgagee was not a party, the learned 
Judges observed:— ; 

It is argued that as Lalta Prasad has obtained possession of the property, 
no interest should be allowed to him from the date of his obtaining posses- 
sion. We think there is no force in this contention, as Lalta Prasad 
obtained possession of the property mot as mortgagee but as an auction- 
purchaser in execution of his own martgage decree. 

The view herein expressed is right so far as it goes. It is not open to 
the puisme mortgagee to say that though he treats the prior mortgage as 
still subsisting, yet interest should be calculated only up to the date on 
which the prior mortgagee obtained possession after his purchase in his 
own suit against the mortgagor. The very hypothesis on which the puisne 
mortgagee claims redemption precludes the possibility of interest being 
calculated only up to the date when possession was obtained by prior mort- 
gagee under the sale in his favour. ‘The puisne mortgagee must pay interest 
up to date since he treats the mortgage as still subsisting. The learned 
Judges do not go further than this. They did not hold that the usufruct 
received by the prior mortgagee in his capacity as auction-purchaser should 
not be set off against the mortgage money. They were not called upon to 
consider this question, the only argumenr before them being that interest 
should cease from the date of the auction purchase by the prior mortgagee. 
It is true that the learned Judges allowed the entire principal and interest 
without making any allowance for the usufruct for which- no claim had 
been made and which had probably not been proved. As already stated, 
the question which has been raised before us was not considered by the 
learned Judges in that case. The passage quoted above is, therefore, no 
authority for the proposition contrary to that recognized in Nannu Mal v. 
Ram Charen Lal? and in the Madras and Calcutta cases, to which reference 
has already been made. The conclusion which we have arrived at is that 
while the defendant-respondents are, on the one hand, entitled to have an 


‘account taken of what is due to them under the mortgage deeds of 1880 


and 1882, they are, on the other hand, liable to give credit for the net profit’ 
received by them every year after they entered into possession. 

The plaintiff-appellants are faced with a peculiar difficulty in showing 
that the mortgage money has been satished out of the usufruct. ‘The 
mortgage deed carries interest at the rate of 14 annas per cent per mensem 
compoundable every year. The defendant-respondents obtained possession 
in 1886. Itis not known what amount of principal, interest and compound 
intérest was due to the prior mortgagees in 1886, nor is there any evidence 
to show whether in the years which followed the auction sale the profits of 
the property were sufficient to pay the interest each year on the aggregate 
amount on which interest was running. It is quite possible that for many 
years after 1886 the net profit was not equal to the interest which went on 
accumulating till it reached an unknown high figure. All that the plaintiff- 
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appellants have been able to establish in the present case is that during the 
years ranging from 1327 F. (1920) to 1338 F. (1931), the profits of the 
property were in excess of the interest calculated on the original principal 
amount at the contractual rate. We cannot, however, assume-that in 1920 
(1327 E.) interest for all preceding years had been paid off, so that interest 
was running only on the original principal. ‘As already pointed out, it is 
possible that the aggregate amount on which interest was running had 
swelled to a figure on which interest at the contractual rate exceeded the 
annual profit accruing between 1920 and 1931. In these circumstances, 
“we cannot accept the contention put forward on behalf of the plaintiff- 
appellants that the entire mortgage money was satisfied by the usufruct and 
the next best thing that can be done for the plaintiff-appellants is to accept 
the defendants’ case that redemption may be allowed to the plaintiff on 
payment of Rs. 1,926-2-6 due under the two mortgages on the date when 
the defendants obtained possession. 

The result is that we pass a decree, in supersession of the decree of the 
lower court, for redemption on payment of Rs. 1,926-2-6, Parties shall 
receive and pay costs in proportion to success and failure. ‘Three months 
time is allowed for payment. 


MUNIRAN (Plaintiff) 
VeTSHS 
ALI HUSAIN (Defendant) * 

Civil Procedure Code, Sec. 24(4) and Honorary Munsifs Act (Local II of 1896), 
Proviso fo Sec. 8(2)—-Suit cognizable by Mrnsif on Small Cause Court side— 
Transferred to bench of Honorary Munstfs—Again transferred to Additional 
Mansif—Whetber Additional Munsif deemed to be Court of Small Canses. 

A suit cognizable by a Munsif on the Small Cause Court side of his 
jurisdiction was transferred to a bench of Honarary Munsifs. Subsequently 
the case was transferred to an Additional Munsif, who was not invested 
with Small Cause Court powers. Held, that when the suit was transferred 
to the Bench of Honorary Munsifs, it became subject to the provision of 
the Honorary Munsifs Act (Local IT of 1896) and in view of the Proviso 
to Sec. 8(2) of that Act, which expressly excludes the application of 
Sec. 24(4), C. P. C., the Bench of Honorary Munsifs could not be deemed 
to be a Court of Small Causes. When therefore the suit was transferred 
from the Court of Honorary Munsifs to that of the Additional Munsif, 
the latter could not acquire the jurisdiction of the Court of Small 
Causes in respect of this suit by virtue of Sec. 24(4), C. P. C., which did 
not in terms apply, the transfer not being from a Court of Small Causes. 
Consequently the decision of the Additional Munsif was appealable. 

Crv Revision from the decision of the District Judge of Shahjahan- 
pur. 

M. N. Raina for the applicant. 

Lakshmi Narain Gupta for the opposite party. 


The following judgment was delivered by 
NIAMATULLAH, J.—This is an application for revision under Section 
` i *Civ. Rev. 619 of 1934 
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115, C. P. C., and is directed against an arder passed by the learned District 
Judge of Shahjahanpur. The applicant in this court was thé plaintiff in a 
suit for recovery of Rs. 152-8-0, instituted in the court of the Munsif, 
who had jurisdiction of a court of Small Causes upto Rs. 200. It is 
not disputed that the suit was cognizable by the Munsif or the Small Cause 
Court side of his jurisdiction. Before any proceedings could be taken, | 
the suit was transferred to a bench of honorary Munsifs, where it remained 
pending, until, on the application of the defendant, the District Judge 
transferred it to the court of the Additional Munsif, Shahjahanpur, who 


- had no jurisdiction to try cases under the Provincial Small Cause Court Act. 


The Munsif tried the suit on the merits and dismissed it. The plaintiff 
appealed from the Munsif’s decree to the court of the District Judge, Shah- 
jahanpur, who held that no appeal lay, as the Munsif should be deemed to 
have decided the case as a judge, Small Cause Court. This view purports 
to be based on Section 24(4), C. P. C The District Judge dismissed the 
appeal, holding that none had lain to him. The present application for 
revision is directed against the decree of the District Judge dismissing the 
plaintiffs appeal to his court. _ ° 

The reasons on which the judgment of the District Judge proceeds are 
somewhat involved; but his view seems to be that the suit, throughout its 
progress, retained its character as a suit af Small Cause Court nature, that 
even when it was pending in the court of the bench of Honorary Munsifs 
it was a suit of a Small Cause Court nature with the only difference that the 
losing party had a right of appeal under the Honorary Munsifs Act (Local) 
No. 2 of 1896, and that the Additional Munsif, who was not subject to 
the Honorary Munsifs Act, had power to try it as a judge, Small Cuse 
Court though he had otherwise no jurisdiction under the Provincial Smal 
Cause Court Act. The learned judge has referred to Sec. 24 (4), C. P. C 
as being applicable to the circumstances of this case. In my opinion the 
ground on which the learned judge has based his judgment is erroneous. It 
is true that the court in which the suit was originally instituted had jurisdic- 
tion to try it as a Small Cause Court. I+ is equally true that, if the suit 
had been transferred on the application of one of the parties to it to another 
court other than that of Honorary Munsifs, such court would have had 
jurisdiction to try it as a Small Cause Court, even though it otherwise had 
no jurisdiction under the Provincial Small Cause Court Act. But when the 
suit was transferred to the Bench of Honorary Munsifs, it became subject to 
the provisions of the Honorary Munsifs Act (Local) No. 2 of 1896. The 
Proviso to Sec. 8 of that Act expressly excludes the application of Sec. 24 (4), 
C. P. C. Jt should be noted that the reference in the Proviso is to Sec. 25 
of Act 14 of 1882, which corresponds to Sec. 24 of Act 5 of 1908. The 
Proviso clearly provides that Sec. 24, C. P. C., shall not be deemed applicable 
to cases transferred from courts of Small Causes to those of the Honorary 
Munsifs, who are to exercise jurisdiction under Act 2 of 1896 (Local). 
The learned District Judge has overlooked the Proviso to Sec. 8, otherwise 
he could not have maintained that the suit, whén transferred to the court 
of the Bench of Honorary Munsifs, retained its character as a suit of the 
Small Cause Court mature with the difference that the decree of the 
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Honorary Munsifs was specie As already stated, the application of Gwa 
Sec. 24(4') is completely excluded by the Proviso to Sec. 8. But for Sec. 455, 
24(4), C. P. C., a court to which a suit of the Smal] Cause Court nature is „— 
transferred can try it within the limits of its own jurisdiction, and not asa Munmaw 
court of Small Causes, if it has no power under the Provincial Small Cause Air Husan ` 
Court Act. Outside Sec. 24(4) there is no rule af law which justifies the —- 
view that the court to which a suit is transferred has all the powers of the raat 
Court in which it was originally instituted. It follows that it is not correct 2 
to say that “The suit retained its character as a Small Cause Court Suit” 
while it was pending in the court of the Honorary Munsifs. 

` When the suit was transferred from the court of the Bench of. 
Honorary Munsifs to that of the Additional Munsif, the latter cannot 
acquire the jurisdiction of the court of Small Causes in respect of this suit 
by virtue of Sec. 24(4), which does not in terms apply, the transfer not 
being from a court of Small Causes. The Additional Mupsif of Shah- 
jahanpur could, therefore, try the suit only within the limits of his own 
jurisdiction, and not within the jurisdiction supposed to have been delegated 
to him. 

In my opinion, the decree passed by the Addizional Munsif in this suit 
was as much open to appeal as any other decree passed by him in any suit 
of a like description instituted in his court. Accordingly I hold that the 
_ plaintiff’s appeal to the court of the District Judge was competent and that 
he should have disposed it of on the merits. The application for revision is 
allowed with costs, the decree of the District Judge is set aside and the case 
is remanded to his court with the direction that the plaintiff’s appeal be 


disposed of on the merits. 
Application allowed 
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DAWSONS BANK, LIMITED (Defendants) 1935 

Versus 
NIPPON MENKWA KABUSHIKI KAISHA. (JAPAN COTTON 
TRADING COMPANY, LIMITED) (Plaintiffs) * ties Toa 


Evidence Act, Sec. 115—Estoppel—-Nature of—Estoppel and waiver—Disthnction Reise = 
be tween——W ords and pbrases—O. K—WMeaning of. KILLOWEN 
Estoppel is not a cause of action. It may (if established) assist a plaintiff Sm Lanceror 
from denying the existence of some fact essential to establish the cause of SANDERSON 
action, or (to put it in another way) by preventing a defendant from 
asserting the existence of some fact the existence of which would destroy 
the cause of action. It is a rule of evidence which comes into operation 
if (a) a statement of the existence of a fact has been made by the defendant 
or an authorised agent of his to the plaintiff or some one on his behalf, 
(6) with the intention that the plaintiff should act upon the faith of the 
statement, and (c) that the plaintiff does act upon the faith of the state- 
ment. On the other hand, waiver is contractual, and may constitute a 
cause of action; it is an agreement to release or not to assert 2 right. If an 
agent, with authority to make such an agreement on behalf of his principal, 
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agrees to waive his principal’s nghts, then (subject to any other question 
as consideration) the principal will be bound, but he will be.bound by 
contract, not by estoppel. There is no such thing as estoppel by waiver. 
A statement to ground an estoppel must be clear and unambiguous. 
Low v. Bouverie, [1891] 3 Ch. 82. 
The letters O. K. noted on a commercial document mean that the details 
contained in the document are correctly given. 


APPEAL from a decision of the High Court of Judicature at Rangoon. 


L. DeGruyther, K.C. and Pennell for the appellants. 
A. M. Dunne, K. C. and A. M. Talbot for the respondents. 


The following judgment was delivered by 


Lord RUSSELL OF KiLLOwEN—The appellants are a.limited company 
incorporated under the Indian Companies Act. They carry on the business 
of bankers in Burma through the head office at Pyapon and various branches, 
one of which -was at Bogale. They may be conveniently referred to as the 
Bank. ‘The respondents to the appeal are a trading company incorporated 
in Japan. They carry on business in Burma, and in the course thereof they 
purchase rice from paddy traders, They may be conveniently referred to 
as the Japanese company, or as the plaintiffs: 

- In the neighbourhood of Bogale are to be found rice mills to which 
the traders bring their paddy for the purpose of having it milled. One of 
these mills, the Natchaungwa Mill, had been mortgaged by its owner to the . 
Bank, and at all times relevant to this appeal the Bank were mortgagees in 
possession of this mill and were milling paddy there for various paddy 
traders. For brevity’s sake this mill will be referred to as the N. mill It 
was managed by one Ba Maw, under the general supervision of the Bank’s 
branch manager at Bogale, one Pya Cho. 

Paddy traders are, not unnaturally, desirous of anticipating to some 
extent the realisation of the value of the produce which they bring to be 
milled; and in order to do so they obtain advances from the Bank on the 
security of the produce, the advances being repaid when the produce is 
sold as rice. 


The procedure was as follows:—When a trader desired an advance on 
the security of his produce, the mill owner or his manager would fill in a 
printed form (called warrant of goods) showing the amount of paddy held 
on behalf of the trader and its value. The warrant of goods recites (antici- 
patively) that the Bank has granted to the trader an advance, and contains 
undertakings to hold the produce, with the consent of the trader (who had 
to sign the document), on behalf of the Bank as security for the advance; 
not to deliver up possession of the produce except under the written direc- 
tions of the Bank; and to affix labels'on or near the produce so as to identify 
it as the Bank’s security. On receipt of this warrant the Bank manager 
would visit the mill and verify the quantity of produce. If satisfied, the 
Bank would then make an advance to the trader, the trader signing in 
favour of the Bank (1) a letter of hypothecation which, after acknowledg- 
ing the warrant of goods as constituting a security for the advance, author- 
ised the Bank in default of payment to sell, and (2) a promissory note for 
the amount of the advance. Before the millowner or his representative (in 
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this case Ba Maw) parted with any rice to a purchaser he would require 
authority “from the Bank manager so to do, which would only be given 
after the security had been cleared. 

The facts which gave rise to the present litigation may now be cated. 

One of the traders who brought his paddy to be milled at the N. mill was 
one Saw Kai. On April 18, 1930, a contract in writing was entered into 
between Saw Kaiand the Japanese company by which the former sold to the 
latter 1,200 bags of Ngasein big mill special rice at a price therein men- 
tioned, to be delivered on May 15, 1930, and to be milled at the N. mill 
This contract was witnessed by Ba Maw, describing himself as manager of 
the N. mill It is not in dispute that Saw Kai’s produce at the N. mill was 
in fact subject to securities (of the nature hereinbefore described) in favour 
of the Bank for advances made to him, though it is denied that that fact 
was known to the Japanese company. All Saw Kai’s produce at the N. mill 
was noted in the paddy register kept at the mill as being under security to 
the Bank. 
By April 30, 1930, the milling of Saw Kai’s produce had proceeded so 
far as to have produced 700 bags of the contract rice, which lay at the 
N. mill subject to the Bank’s security. On that day two documents were 
signed by Saw Kai. One was a delivery order addressed to “the Godown 
Master” at the N. mill requesting him to deliver to the Japanese company 
_ or order “700 bags Ngasein big mill special rice, each bag weighing 224 lb. 
nett.” The other was an invoice or bill to the Japanese company for 
Rs. 8,310-6-6, the price of the 700 bags, and stating that each bag weighed 
224 Ib. nett. Each document had on it a reference to the identifying mark 
which was on the bags containing the rice, viz., “Mark B.M.S.—B,.” On 
each document were placed the letters O.K., and 3a Maw signed his name 
underneath those letters. 

It would seem that those two documents were banded to R. D. Patel, 
the agent of the Japanese company, by their vendor, Saw Kai, and that 
thereupon the Japanese company paid to Saw Kai the amount shown on the 
invoice. ‘This document has written on it the words and figures “Checked 
and paid. R. D. Patel. 30.4.30.” 

A further block of 350 bags was the subject-matter of a similar delivery 
order and invoice dated respectively May 1 and 2, 1930, payment of the 
invoice price (Rs. 4,155-3-0) being made to Saw Kai on the latter date. 
The final block of 150 bags was the subject-matter of a similar delivery 
order and invoice dated May 10, 1930, payment of the invoice price 
(Rs. 1,780-13-0) being made to Saw Kai on May 11, 1930. 

Saw Kai, having received the money, absconded without having paid 
off the Bank’s security, with the result that Ba Maw received no authority 
from Pya Cho to release the 1,200 bags of rice. On May 26, 1930, Ba Maw 
wrote. Patel a letter refusing to deliver the rice. On June 5, the Bank 
telegraphed to the Japanese company that as Saw Kai had not cleared his 
produce loan, they could not deliver. This was followed by a letter of the 
same date, asserting their security but making alternative suggestions to 
relieve the situation. These suggestions were not acceptable to the Japanese 
company, and on June 25, 1930, the plaint in this suit was issued by the 
Japanese company. as plaintiff against Saw Kai and the Bank, as 
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co-defendants. . 

The daa was for Rs. 14,905-7-0, made up as follows: :—(1) 
Rs. 14,449-7-0 being the contract price with interest at 12 per cent from 
May 15, 1930, to the date of the plaint, and (2) Rs. 456 the value of bags 
and twine supplied for bagging the contract rice. The cause of action 
alleged was, as against the Bank, wrongful conversion, the Bank having sold 
the rice; but the vital issue between these parties was whether the Bank was 
entitled to assert its security against the claim of the Japanese company to 
delivery of the 1,200 bags. 

In view of the divergent allegations made by or on behalf Shee 
Japanese company in the course of the litigation, their Lordships think it 
advisable to examine the plaint and the evidence with some care. . 

The plaint alleges (Paragraph 2) that the contract of April 18, 1930, 


was made with the -approval of Ba Maw, and that it was agreed that the 
” Japanese company on payment of the contract price would be given delivery’ 


of the rice. Particulars delivered allege that this agreement was made 
between Ba Maw and Patel at the same time as the contract for purchase, 
that it was oral, and that as evidence of it Ba Maw attested the contract 
for 1,200 bags. ‘The whole of this appears to be fiction, for Patel, accord- 
ing-to his own evidence, was not “present. 

The plaint further alleges (Paragraph 5) that when the delivery sede 
and invoice of April 30, 1930, were signed by Saw Kai and signed by Ba 
Maw with the letters O.K., Ba Maw gave the Japanese company “to under- 
stand” or “an undertaking” that the 700 bags would be delivered on 
presentation of the delivery orders. It would seem as if a similar allegation 
is intended to be made in Paragraph 6 in relation to the later delivery orders 
and invoices. These are allegations of contracts made on those respective 
dates by Ba Maw, presumably on behalf of and binding the Bank. 

In Paragraph 7 the allegation is made that Ba Maw represented that 
delivery would be made in terms of the delivery orders; and in the alterna- 
tive, that Ba Maw’s conduct led the Japanese company to believe that. on 
making payments they would be receiving delivery according to the delivery 
orders without any claim being made by the Bank. Finally, in Paragraph 
8 it is pleaded that the Bank’s claim to security had been “waived,” or that 
the Bank were estopped from asserting the claim, the representation alleged 
to ground the estoppel being thus defined: “that on payment of the several 
sums aggregating Rs. 14,246-6-6, delivery of the 1,200 bags in suit would 

given.’ 

Patel in his evidence had a very different story to tell. According to 
him, Ba Maw, on behalf of the Bank, guaranteed the due performance of all 
contracts entered into with the Japanese company by traders whose paddy 
was milled at the N. mill: Ba Maw was to countersign the trader’s contract 


“because if the contract was not fulfilled by the trader, he would fulfil the. 


contract.” He added that he would not have entered into the contract 
with Saw Kai if Ba Maw had. not guaranteed its due performance. He 
gave no evidence of any such verbal representation by Ba Maw as to delivery 
as is referred to in Paragraphs 7 and 8 of the plaint, or of any such contract 


„or waiver as are alleged in Paragraphs 5, 6 and 8 of the plaint. 


Although some of the other witnesses for the Japanese company gave: 
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evidence supporting the story of-a guarantee by Ba Maw of the due per- 
formance by the traders of their contracts, no one gave evidence of sa 
such verbal representation or contract or waiver as aforesaid. ` 

Ba Maw denied the story of the guarantee of the contracts. He mets 
denied that by words or conduct did he guarantee that the rice would be 
delivered. 

The District Judge who tried the case, dealt with a mulen of issues, 
some sixteen in number. He rejected the whole story about the alleged 
guarantee. He found that there was no agreement by Ba Maw to deliver 
the rice on payment of the contract price of the 1,200 bags. He found 
that Ba Maw did not represent to the plaintiffs that the rice would be 


delivered in terms of the delivery orders or lead the plaintiffs by his conduct . 


to believe that such delivery would be made. He found that the Bank had 
not waived their claim by way of securicy, nor were they estopped from 
asserting the same by the conduct of Ba Maw. He dismissed the suit as 
against the Bank. 

The Japanese company appealed to the High Court of Judicature at 
Rangoon, which varied the decree of the District Court by directing that 
there should be a decree in favour of the Japanes company against the 
Bank, the exact details of which need not be set oute It is sufficient to say 
that the decree proceeds upon the footing that the Japanese company was 
entitled to recover from the Bank the full amount claimed in the plaint. 

The learned Judges of the High Caurt allowed the appeal upon (to 
quote the language of Cunliffe, J.) “a point of estoppel, what may be 
termed a double estoppel.” The learned Judge, m the first place, held 
that whatever might have been the real authority of Ba Maw, as between 
himself and the Bank, in regard to parting with rice which was still subject 
to the Bank’s security, persons dealing with the mill assumed that Ba Maw 
had the full power of an ordinary mill manager, which would include the 

wer “to deliver rice and to deal with delivery orders.” Accordingly, he 
eld the Bank bound by the consequences of Ba Maw’s representations and 
precluded from denying his apparent general authority. 

It is unnecessary for their Lordships to say whether this ruling fits in 
with the actual facts of this case; but they understand it to mean that as 
between the Bank and the plaintiffs, the Bank were bound by and estopped 
from denying the truth of representations made to the plaintiffs by Ba Maw. 
The learned Judge having established the first limb af “the double estoppel,” 
then dealt with its second limb. This part of the judgment is crucial, and 
as their Lordships read it, it depends entirely upon the meaning and effect 
of the letters O.K. which Ba Maw placed upon the delivery orders. Cunliffe, 
J. holds that they amount to a statement “that there will be no insistence 
upon any check on delivery,” and he then proceeds thus:— 

In this connection the only check was the operation of the licn, the 

- effect of which is waived by the letters O. K. In other words, I take the 

view that the second part of the estoppel corsists of an estoppel of a 

- principal by the waiver of his agent, in this case the estoppel of Dawson’s 

Bank by.the waiver of Ba Maw. 

These words, which are the true foundation of the judgment, disclose, 
in their lordships’ opinion, a confusion of thought upon the subjects of 
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estoppel and waiver. 

The question of estoppel is governed by Section 115 of he Indian 
Evidence Act, which for the present purpose seems to their Lordships not to 
differ from the law in England in regard to estoppel in pais. 

Estoppel is not a cause of action. It may (if established) assist a 
plaintiff in enforcing a cause of action by preventing a defendant from 
denying the existence of some fact essential to establish the cause of action, 
or (to put it in another way) by preventing a defendant from asserting the 
existence of some fact the existence of which would destroy the cause of 
action. It is a rule of evidence which comes into operation if (a) a state- 
ment of the existence of a fact has been made by the defendant or-an 
authorised agent of his to the plaintiff or some one on his behalf, (b) with 
the intention that the plaintiff should act upon the faith of the statement, 
and (c) the plaintiff does act upon the faith of the statement. On the 
other hand, waiver is contractual, and may constitute a cause of action; it 
is a an agreement to release or not to assert a right. If an agent, with 
authority to make such an agreement on behalf of his principal, agrees to 
waive his principal’s rights, then (subject to any other question such as 
consideration) the principal will be bound, but he will be bound by contract, 
not by estoppel. There is no such thing as estoppel by waiver. 


Baguley, J. bases his judgment also on estoppel, but upon a different 
estoppel, which he established thus:—A firm called Tata’s had been in the 
habit of buying rice milled at the N. mill. Tata’s banked with the Bank 
and paid the traders through or at the Bank, with the result that the Bank’s 
security was always discharged and the rice was always delivered to the ' 
purchaser. At some time Ba Maw is said to have told Tata’s agent that if 
he put O.K. on the delivery order ““Tsta’s were certain to get the rice free 
of lien.” The learned -judge, accepting the view that the arrangement ‘was 
that the plaintiffs “should do business with Ba Maw on the same lines as 
Tata’s did business with Ba Maw,” held that because Ba Maw did not tell 
the plaintiffs that the letters O.K. on their delivery orders bore a different 
meaning from the meaning which thes bore on Tata’s delivery orders, the 
Bank were estopped from denying that they had the same meaning. - 


Their lordships think it unnecessary to consider whether the actual 
circumstances of this case could justify the grounding of an estoppel upon 
this alleged omission on the part of Ba Maw. It will, however, be seen that 
both judgments ultimately depend upoa the meaning of the letters O.K. on 
the delivery orders. 

Without some assistance in the way of evidence their lordships might 
have found themselves in a difficulty, and all the more so since the origin of 
this commercial barbarism (which, according to the Oxford Dictionary, 
was already in use as far back as 1847) is variously assigned in different 


-works of authority. The general view seems to be that the letters hail from 


the United States and represent a spelling, humorous or uneducated, of the 
words “All correct.” Another view is that they represent the Choctaw 
word okeh, which signifies “So be it.” 

The evidence in this case as to -he meaning of the letters O.K. is 


sometimes confused with the witness’s contention as to what Ba Maw 
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intended them to denote. Thus Patel says, 
The words O. K. were put to indicate that payment had been made . 
and that he was bound to make the delivery mentioned in the delivery order. 
He added later, = 
I think the meaning of the letters O. K. is ‘all correct,’ because these 
letters are in general use. ‘The initials O. K. are in general use by all sorts 
of people, and it is not limited to any trade. . 


Prabhulal, one of the plaintiffs’ rice brokers, said, in regard to other 
transactions, 

By the letters O. K. Ba Maw meant that the number of bags specified on 
the delivery orders went over into the safe custody of the mill, and that 
we would have sole lien over the bags—so much so that not even a sample 
would be given out of those bags to anybody ele: 


which, if true, would indicate a triumph of conciseness. Ba Maw explained 
the meaning of the letters O.K. thus: 
The letters O.K. signify the existence of the seller’s rice at the mill . 
I meant to signify that the bills had been checked and found correct. I put 
the letters on the bills and delivery orders to show that it is more business- 
like and also for the satisfaction of the buyers and the sellers regarding the 
existence of the rice and the correctness of the calculations. 
Later he said, 
`- I simply meant that the particular quantity of bags was in existence in 
mill. 


The question is not what Ba Maw intended to represent by e a i 
ere. 


letters on the delivery orders, but what the letters mean when placed 

The only conclusion at which, in their lordship? opinion, it is possible 
to arrive, is that the letters O.K. on the delivery orders and bills mean 
substantially what Ba Maw said that they meant, viz., that the details 
contained in those documents were correctly given; in other words, they 
constituted a statement by Ba Maw that there was at the N. mill the speci- 
fied number of bags of the specified rice with the specified mark, and of the 
specified weight, the property of Saw Kai. This was a statement which 
Ba Maw was entitled to make, and it therefore binds the Bank; but it is in 
no wise a statement that the rice is unencumbered. It is certainly not a 
representation that in fact the rice is free of all encumbrances, and it there- 
fore cannot ground an estoppel so as to prevent the Bank from asserting 
and proving their rights as encumbrancers. A statement to ground an 
estoppel must be clear and unambiguous. Low v. Bouverie’. 

But even if their Lordships were to accept the meaning attributed to 
the letters O.K. by the plaintiffs and the High Court, it would be impossible 
to hold that they constitute a representation which could ground an estoppel: 
for the meaning so attributed, is not a representation of an existing fact, 


but a representation of a future intention, which might or might not be. 


enforceable in contract. 
The words O.K. must mean that the actual delivery of the goods woul 
not be opposed, and that the Bank would waive their lien upon the goods 
so that the purchaser could obtain delivery: 
that is the High Court’s statement of the plaintiffs’ contention: and in his 
*[1891] 3 Ch 83 
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judgment, Cunliffe, J. states that the letters O.K. imply “that there will 
be no insistence upon any check on delivery.” 

But the difficulties of the plaintiffs on this appeal do not end there. 
There is complete absence of any evidence that Patel, when he paid the 
money to Saw Kai, relied upon the presence of the letters O.K. on the 
delivery orders or bills, and this is an essential element in establishing the 
plaintiffs’ plea of estoppel. Indeed, it is difficult to see how Patel could 
have given any such evidence, for his contention throughout was that the 
Bank, through Ba Maw, had guaranteed the due fulfilment by the traders 
of all their contracts with the plaintiffs; and if that were so, there could 
be no reason for Patel to place any reliance upon the letters O.K., whatever 
their meaning, in parting with the purchase money. According to him, 
the Bank were liable for any default by Saw Kai. 

It was conceded and properly conceded, by counsel for the Japanese 
company, that as the case had developed at the trial, they could only 
successfully resist this appeal if the Bank were estopped from asserting 
their rights under their security. For the reasons given, their lordships are . 
of opinion that the estoppel has not been established, with the result that 
the appeal must succeed. 

Before indicating the order which their lordships think should be 
made, they desire to call attention to a series of mistakes which have occurred 
in the course of this litigation as regards joinder of parties, due apparently 
to a misapprehension on the part of all concerned as to the legal position of 


.a limited company incorporated under the: Indian Companies Act, which 


has gone into liquidation. The plaintiffs sued to enforce causes of action 
against Saw Kai and a limited company, viz., the Bank, and these two were 
rightly made the only two defendants to the suit. The plaint adds in the 
title of the suit after the name and description of the Bank, the words:— 
“by its General Manager, E. A. Heaton.” This addition may perhaps be 
necessary under the local procedural rules; but it does not make Mr. Heaton 
a party to the suit. The second defendant is the Bank and the Bank alone. 

Issues were settled on September 29, 1930. Subsequently the Bank 
went into voluntary liquidation, and Mr. Laurence Dawson and Mr. Heaton 
were appointed liquidators. ‘Thereupon the plaint was amended by strik- 
ing out the name of the Bank as second defendant, and inserting the name 
of Mr. Laurence Dawson as second defendant and the name of Mr. Heaton 
as third defendant, both being jointly described as “Liquidators of 
Dawson’s Bank, Ltd. (in liquidation), Pyapon.” The Bank thus 
ceased to be a defendant to the suit. The only defendants then, were first 
defendant Saw Kai, second defendant Mr. Laurence Dawson, and third 
defendant Mr. Heaton; and so constituted the suit was tried, the suit being 
dismissed against the second and third defendants with costs by a decree 
dated October 6, 1932. There had been no fresh settlement of issues; these 
had been framed, and were answered by the judge, on the footing that the 
second defendant to the suit was the Bank. After the trial, as their lord- 
ships were informed, the liquidation of the Bank was stayed or otherwise 
put an end to, so that the limited company wás able to carry on its business 
as before the liquidation. 

On January 4, 1933, 2 memorandum of appeal was presented by the 
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plaintiffs and an application was made by them praying that the cause title 
might be amended. This was acceded to by an order of the High Court, 
and the title of the proceedings on the hearing af the appeal disclosed the 
Japanese company as appellants against the Bank by their secretary, Hugh 
Dawson, as sole respondents: in other words, an appeal by the plaintiffs 
from a decree in a suit to which the Bank were not parties, is brought by 
the plaintiffs against the Bank as sole respondents. ‘The decree made by 
the High Court on the hearing of the appeal is thus entitled: — 

NIPPON MENKWA KABUSHIKA KAISHA (The Japan Cotton Trad- 
ing Co., Ltd.) Incorporated in Japan, 554, Merchant Street, Rangoon, 
represented by their Manager Mr. T. Saito . Appellant (Plaintiff). 

VETSHS 

DAWSONS BANK, LTD., a public company incorporated under the 
Indian Companies Act having its Head Office at Pyapon by its Secretary 
Hugh Dawson Respondents (2nd & 3rd defendants). 

By its operative part it provides for a decree “against the respondents 
the second and third defendants” for a large sum; it further orders “the 
respondents, second and third defendants” to pay a sum for the appellants’ 
costs of the appeal; and finally it orders “the respondents second and third 
defendants” to pay the plaintiffs’ costs in the lower court. 


Their lordships feel grave doubts as to the exact effect of such a decree. 
The second and third defendants in the suit were Mr. Laurence Dawson and 
Mr. Heaton; but they were not respondents to the appeal. The only res- 
pondents to the appeal were the Bank, who were not parties to the suit 
when the decree which is appealed from was pronounced. Mr. Laurence 
Dawson and Mr. Heaton cannot be the victims aimed at by the High Court 
decree; yet if “the second defendant” referred to in the High Court decree 
means the Bank, it would seem that the appellate tribunal is exercising 
original jurisdiction over a company which was not a party to the suit when 
the decree appealed from was pronounced, and is even ordering that 
company to pay the costs of the original hearing. Further, if “the second 
defendant” means the Bank, then “the third defendant” can only mean 
Mr. Hugh Dawson, who is no party either to the action or the appeal, and 
against whom no claim has ever been made. 

Here, indeed, is a comedy of errors, all of which might have been 
avoided if the Bank had remained throughout the sole co-defendant with 
Saw Kai. The liquidation could make no difference in this regard: the 
claim of the plaintiffs was a claim against the Bank, and not against the 
liquidators. ‘The change which was brought about by the liquidation in 
regard to the suit was merely this, that in the conduct of their defence the 
Bank would, before liquidation, act through the directors, during liquida- 
tion through the liquidators, and after the termination of the liquidation 
through the directors once more. If these considerations had been kept in 
mind, the present tangle could never have arisen. ' 

Their lordships have thought it right to call attention to these errors in 
order that in the future such mistakes may be avoided. In the present case 
these mistakes might well have made it difficult to proceed with the hearing 
of the appeal, but for the fact that, as their lordships were informed, the 
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decree of the High Court had actually been enforced upon the footing that 
it was an effective decree made against the Bank as sole co-defendant to 
the suit with Saw Kai; and that the Fank were willing to waive any 
irregularity and treat the decree as an effective decree, as indicated above. 

Their lordships will humbly advise His Majesty that this appeal should 
be allowed, the decree of the High Court set aside, and the decree of the 
District Judge restored without variation. The respondents must pay the 
appellants’ costs of the appeal to the High Court, and of this appeal. 

Appeal allowed 
J. E. Lambert—Solicitor for the appellants. 
Bramall and Bramall—Solicitors for the respondents. 
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CHUNBIDYA AND OTHERS 
VETSUS 
KING-EMPEROR 
Criminal Procedure Code, Secs. 439 and 423—Appeal by accused—Whetber High 
Court can enbance sentence under Sec, 439. 

When the High Court has before it on appeal a ‘record of a criminal 
proceeding, the High Court can, though the record has only come to its 
knowledge im the appellate proceeding, proceed to exercise its powers of 
revision and enhance the sentence. 


APPEAL from a decision of the High Court of Judicature at Allahabad. 


C. Sidney Smith for the appellants. 
.W. Wallach for the respondent. 

The following judgment was delivered by 

Lorp ATKIN—This is an application for special leave to appeal from a 
judgment of the High Court of Judicature at Allahabad. The question 
arose in this way. ‘The petitioners were tried before the Divisional Sessions 
Judge at Cawnpore on a charge of murder, and they were in fact convicted 
of murder. It is unnecessary to go into the facts of the case except to say 
that the particular act of which they were found guilty was that, with 
other people, they assaulted the deceased and, after having beaten him 
severely, laid him down and cut off his foot with an axe and left him there 
to bleed to death. The Sessions Judge having convicted the petitioners of 
murder, sentenced them to transportation for life, and they thereupon 
appealed to the High Court. 

On appeal to the High Court, the High Court, purporting to exercise 
their powers under the revision Section (439 of the Code of Criminal Proce- 
dure), gave notice to the accused to show cause why the sentence should 
not be enhanced, and, after hearing them, ordered the sentence to be 
increased in the case of the four petitioners-and ordered them to be sentenced 
to death instead of transportation for life. What has been urged before 
their Lordships is that inasmuch as the case came before the High Court on 
appeal, and inasmuch as under the provisions as to appeal the High Court 
dealing with appeals has no power to enhance the sentence, the High Court 
has no power to resort to its further powers of revision which give it power 
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to enhance the sentence. That appears to their Lordships to be a mistake. Cmn 
The distinction seems to be fairly plain. The powers relating to appeals 7 
under Section 423 of the Criminal Procedure Code are given to the appellate = __ 
Court, and the appellate Court may include a Court subordinate to the Crunmpra 
High Court, and the appellate Court as such has no power to enhance a v 
sentence, differing from the provision which was in the old Criminal Proce- — 
dure Code of 1872. On the other hand, the pcwers of revision are given [ord Atkin 
to the High Court alone, and the powers of revision are given to the High 
Court in the case of any proceeding the record of which has been called 
for by itself or which has been reported for orders or which otherwise comes 
to its knowledge. 

Their Lordships are clearly of opinion that when the High Court has 
before it on appeal a record of a criminal proceeding, the condition prece- 
dent is performed, and the High Court can then, though the record has 
only come to its knowledge in the appellate proceeding, proceed to exercise 
its revision powers if it chooses to do so. In th:s case the High Court did 
choose to exercise its revision powers. Mr. Sidney Smith points out that 
the notice which actually was served was headed in the criminal appeal; but 
it is quite plain that the subsequent proceedings were in fact in revision, 
and it was made plain that the Court was exercising its revision power. 
That being so, it appears that the Court had complete jurisdiction to act as 
they did, and their Lordships therefore, in the exercise of the ordinary rules 
which govern criminal appeals, see no reason at all in this particular case 
why any leave to appeal should be granted. 

In those circumstances, they will humbly advise His Majesty that the 
petition be dismissed. 

Petition dismissed 


Hy. S. L. Polak & Co.—Solicitors for the appellants. 
Solicitor, India Office—Solicitor for the respondent. 
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VETSHS 
BRAHADAMBAL AMMANI RAJAYEE SAHIBA AND ANOTHER* Jan. 21 
Hindu Law—Alienation—Joint family property—Sale not binding on family—_  —__ 
Part of sale consideration found to be for necessity—Form of decree. le er 
Where, in a suit to set aside a sale deed of joint family property executed Loro 
by the manager, the court holds that the sale deed is not binding on the THawxmron 
family, the proper order to make is to set aside the sale on condition that Sm Lancutor 
the plaintiffs should pay to the purchaser the amount of the consideration a 
found to be for legal necessity. In such a cas the court has no jurisdiction 
to make a new bargain between the parties to the sale, to split the parcels, 
and to compel the purchaser to accept a portion of the property (included 
in the sale deed) which if sold at the time of the execution of the sale deed 
in question would have fetched a price equal to the amount of consideration 
justified by necessity. Kem Sundar Lel v. Lachmi Narain, 57 Mad. L. J. 
7 relied on. 


- *P, C., A. 7 of 1932 
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APPEAL from a decision of the High Court of Judicature at Madras. 


Sidney Smith for the appellant. 
A. M. Dunne, K.C. and K. V. L. Nerasinbam for the respondents. 


The following judgment was delivered by 


Lord BLANESBURGH—This is an appeal and a cross-appeal from afinal . 
judgment and decree dated April 10, 1928, of the High Court of Judicature 
at Madras, modifying a judgment and a decree dated September’ 17, 1923, 
of the District Judge of West Tanjore. 

The appeals, like the suit out of which they proceed, are concerned with 
the validity of a sale to the appellant by the late zamindar of Kollakottai 
of 14 out of a total of 17 villages comprising that zamindari.. The facts- 
in detail somewhat complicated, can be summarised with comparative 
brevity. 

The late zamindar, Vijia Ragunatha Tirumalai Dorai Raja succeeded 
his father in the zamindari in 1891. He was then scarcely eighteen years 
of age. He was brought up and educated in Pudukottai in the house of his 
maternal grandmother, the senior Rani. He died in 1914, leaving his 
widow, .the first respondent, surviving him with authority to adopt a son. 

By deed of adoption, dated May 31, 1922, while the present suit was 
pending the widow adopted the second respondent as the son of her late 
husband. 

This adoption deed was, in these proceedings, challenged by the appel- 
lant, both in the District Court and in the High Court, but it was upheld 
by both Courts, and its validity has not been further questioned before the 
Board. The right of the second respondent—co-plaintiff by amendment 


. in the District Court—to question the validity of the impeached sale*deed 


is now fully acknowledged. 
Before going further, it is convenient to refer to the quality and 
character of the zamindari in question. 


It is amongst the estates included ip the schedule to the Impartible 
Estates Act II, 1904, and, certainly since the commencement of that Act, 
the zamindari has been an impartible estate. Whether it had not always ` 
been such and inalienable by the custom of the family the learned District 
Judge expressed himself unable, on the evidence before him, sto decide. 
Their Lordships are in like case. The subject was not canvassed before 
them. They proceed, accordingly, upon the footing that it has not in this 
suit been established that the quality of impartibility attached to the estate 
prior to the commencement of the Act, Sections 4 and 7 of which may not 
inconveniently be here detailed. 

4. (1) The proprietor of an impertible estate shall be incapable of 
alienating or binding by his debts, such estate or any part thereof beyond his 
own lifetime unless the alienation shall be made, or the debt incurred, under 
circumstances which would entitle the managing member of a joint Hindu 
family, not being the father or grandfather of the other co-parceners to 
make an alienation of the joint property, or incur a debt, binding on the 
shares of the other co-parceners independently of their consent. 

This section is subject to Section 7, which enacts “that the Act shall 
not affect alienations made or debts incurred before the coming into force 
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of this Act.” In other words, these debts remain in a favoured position. 
The relevance of this fact in the present case will presently appear. 

The history of the late zamindar in relation to his estate was unfortu- 
nate. Very early in his career two Natthukottai Chetties, S. A. Sellappa, 
and C. A. Nagappa turned his extravagance and weakness to their own ends. 
On February 13, 1896, in consideration of an advance of Rs. 80,000, the 
zamindar executed in favour of these Chetties a usufructuary mortgage 
comprising’ his entire zamindari, with a trifling reservation. Under that 
deed, the mortgagees were empowered to take and remain in possession of 
the mortgaged property for a term of 28 years, that is, until June 30, 1924, 
paying to the zamindar during that term a monthly allowance of Rs. 450 
and no more. On the expiration of the term, but not before, the loan with 
all interest thereon, was to be deemed to be extinguished. 

In January, 1898, S. A. Nagappa Chetty assigned his interest in the 
usufructuary mortgage to Sellappa, who thereafrer, on his own account, 
entered into further mortgage transactions with the zamindar. On June 
6, 1898, he lent him a sum of Rs. 20,000 at 12 per cent per annum com- 
pound interest with annual rests secured by hypothecation as well of the 
land excluded from the usufructuary mortgage as of the mortgagor’s rever- 
sionary rights thereunder. On November 29, 1900, he advanced to the 
zamindar a further sum of Rs. 16,000 carrying the same rate of interest. 
The purpose of this advance by Sellappa was to enable the Jate zamindar to 
discharge the interest to that date due to Sellappa nimself on the hypotheca- 
tion of June 6, 1898, and some other debts of his. This advance was secured 
by the hypothecation of some property still possessed by the zamindar, 
who, on the same day, executed another deed in favour of Sellappa, whereby 
he agreed to the deduction by him every month of Rs. 200 from the monthly 
allowance payable to the zamindar under the usufructuary mortgage as 
already mentioned, and on February 26, 1908, a further Rs. 100 of that 
monthly allowance was commuted for a payment of Rs. 6,600 by Sellappa’s 
son. 

The late zamindar was still in early manhood when the Jatest of these 
incumbrances was created, and they may or may not tell their own tale. 
It is well to note, however, that in these proceedings their validity as against 
the estate is not in question, and all of them were created, as will have been 
seen, long prior to the passing of the Impartible Estates Act. They are 
therefore made the foundation and justification of the sale deed now sought 
to be impeached, and in these proceedirgs any question as to its validity 
must be determined on the footing whether well =ounded or not, that at its 
date these remained subsisting charges for the amounts still unpaid in res- 
pect of them. In these circumstances, it is doubtful whether the recklessness, 
extravagance and immorality of the late zamindar, of which so much was 
_ made below, are directly relevant to any issue in this suit except that of the 
appellant’s bona fides in carrying out as he did the purchase here in question. 
In that regard, the record of the zamindar may have some bearing, because 
of the appellant’s sworn statement that the weaknesses of the zamindar were 
unknown to him, a statement which the learned District Judge did not 
believe. ‘The appellant, he says, “pretends ignorance of the ways of the 
late zamindar. But it is idle to believe his statement because he lives in 
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the Pudakottai State and the late zamindar was a permanent resident in 
Pudakottai.” 

By 1913, the year of the transaction now impeached the financial difh- 
culties of the zamindar had become grave, indeed, they had doubtless been 


at becoming increasingly serious year by year. Practically his entire zamindary 
Branapawnar, Was the subject of the usufructuary mortgage with, in 1913, 1114 years of 
Aumanz the mortgagees’ possession still unexpired. His monthly allowance there- 
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der—always probably inadequate for his needs—had been greatly reduced, 


Blenesburgh While the advances secured by the hypothecation of 1900 had by the accu- 


mulation of interest reached an amount almost portentous. It was with 
full knowledge of the position—their Lordships accept the finding of the 
learned District Judge on this point—that the appellant, “a shrewd calculat- 
ing money lender,” as the learned Judge describes him, became the purchaser 
under the sale deed now in question. 

It is a cunningly phrased document, containing a record of the zamin- 
dar’s life in relation to his estates which is little better than a travesty of the 
real facts. The deed, too, is drawn so as, in the well authenticated opinion 
of the learned District Judge, to bring it within Section 7 of the Impartible 
Estates Act already quoted. It is dated January 22, 1913. It recites the 
usufructuary mortgage; the hypothecation of June 6, 1898, and the hypo- 
thecation of November 29, 1900. “These debts,” the zamindar narrates: 
“are old debts contracted by me and my ancestors for the benefit of the 
Zamin.” It then recites that on the hypothecation of June 6, 1898, the 
principal of Rs. 20,000 is still due; that the sum of Rs. 63,457-12, inclusive 
of principal and interest to date, remains owing on the hypothecation of 
November 29, 1900; that the villages are in possession of the usufructuary 
mortgagee; that Rs. 300 of the monthly allowance of Rs. 450 is being 
credited towards interest on the hypothecation of June 6, 1898; that on 
account of these, the narrative goes on: “I feel difficulty in maintaining 
myself, and although I have been making great endeavours at great pains 
for the last 2 or 3 years to discharge the said debts and to redeem the said 
Zamio or any portion thereof I have not found it possible but the debts 
are increasing more and more I am anxious to save at least a portion 
of the Zamin without allowing it to be swallowed in its entirety by way of 
prudent management in respect of the said Zamin.” 

And the operative clause, with omissions presently immaterial, is as 
follows:— 


9. Under these circumstances considering the interest, the present con- 
dition, future gain prospects, etc., | having pressed you [the Appellant] for 
the same. execute an absolute sale deed of the 14 villages out of the 
17 villages of the said Zamin. and the consideration received is 
Rs. 84,257-12 Rs. 20,000 by way of assignment to discharge the said 
Rs. 20,000 hypothecation bond Rs. 63,457-12 by way of your being 
assigned to pay the principal and interest . of the aforesaid Rs. 16,000 ` 
hypothecation bond Rs. 800 by way of your being assigned to pay 
to Selappa ‘towards the usufructuary mortgage deed for Rs. 1,400 executed 
solely by me on the security of the Jeevitham lands of the said villages. 
As the sum of Rs. 84,257-12 has been received by me according to the 
three items above you may possess and enjoy the properties mentioned 
from son to son as long as the sun and moon last and according to 
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the usual recitals in a sale deed. 

The purchase price, it will be noted, was to the last pie needed to 
discharge the three debts unaffected by the Impartible Estates Act. Could 
it be that the value of the villages sold corresponded to the purchase price 
with the same meticulous exactness? A very natural scepticism on thi 
point is, on inquiry, justified by the fact, to which no reference whatever 
is made in the sale deed, that on the same day the appellant paid to the 
zamindar a further sum of Rs. 25,000. This payment was alleged and 
sworn by the appellant to be an independent transaction of loan to the 
zamindar, but it has been held by both Courts in this suit, as well as in a 
previous suit in India against the appellanz to have been part of the purchase 
price. All reference to it, their Lordships cannat doubt, was deliberately 
and for interested reasons omitted from the sale deed. 

There was a great conflict at the hearing as to the actual value of the 
properties sold; the learned District Judge being of opinion that, in posses- 
sion, they were worth at least 31% lakhs. It was enough for him, however, 
to hold, as he did, that in reversion, accepting for that purpose the opinion 
of the appellant himself, who paid that price for them, they were worth at 
least Rs. 1,10,000. 

In these circumstances the learned Judge found that the sale was not 
valid beyond the lifetime of the late zamindar, but inasmuch as a sum 
which he fixed at Rs. 85,000 went to discharge incumbrances made prior to 
the passing of the Act II of 1904, he held that the appellant ought to have 
paid to him Rs. 85,000 with simple interest at the rate of 9 per cent per 
annum. And he passed a decree accordingly. 

From that decree the appellant appealed to the High Court. Except 
that the learned Judges there were more impressed than had been the learned 
District Judge with the necessity for some sale of the property in 1913 by 
reason of the critical situation at that date, their findings of fact did not 
materially differ from those of the learned District Judge. With him they 
were satisfied that the Rs. 25,000 was rot a loan to the zamindar, but a 
part of the purchase price: the appellant’s case that it was a loan was mani- 
festly false. But on the question of value, being of opinion that Rs. 1,10,000 
was as near the price as it was possible to get, and being impressed, as they 
obviously were, by the fact that in 1943 some sale of the estates was essential 
if all was not to be soon lost, the learned Judges on November 16, 1926, 
remanded the case to the District Court for a finding as to how many of 
the 14 villages, if sold, would have properly fetched the price of Rs. 85,000 
in 1913, taking their total value to be Rs. 1,10,000 and bearing in mind that 
the price to be taken was the price of the property burdened by the usufruc- 
tuary mortgage with over 11 years still to run. The District Judge was 
also to find what villages ought to be included to make up the Rs. 85,000 
paid by the appellant. ‘ A decree would then be given by the High Court, 
declaring the sale of these villages to the appellant to be valid and binding 
on the estate. 

This remand by the learned Judges was made without consent asked 
for or given by the parties or either of them—the valuation of the properties 
at Rs. 1,10,000 being specially objected to by the respondents as inadequate. 
Both parties now repudiate its order of remand as one bevond the power of 
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the Court. On the remand, the learned District Judge appointed a Com- 
missioner to inspect and take evidence of the value of the villages and report 
thereon. After 40 sittings and the cxamination of 20 witnesses, the Com- 
missioner on July 15, 1927, made a returh reporting that the sale of nine 
villages would be sufficient, and giving alternative lists of five villages which 
in his opinion might be-excluded from the sale. On August 1, 1927, the 
District Judge accepted the finding of the Commissioner and found that 
the villages to be sold ought to be determined by giving the respondents the 
choice between the alternative lists of villages which the Commissioner had 
suggested might be excluded. 

The High Court, on this return, delivered their final judgment on 
April 10, 1928, awarding to the respondents the first group of five villages, 
and a formal decree to that effect was made from which both parties now 
appeal: the appellant claiming that the suit against him be dismissed; the 
respondents asking that the order and decree of the District Judge be 
restored. 

Their Lordships, accepting on this point, the views of both sides, are 
of opinion. that the remand made by the High Court and the order follow- 
ing upon the report of the District Judge were beyond the competence of 
the High Court. That Court had no jurisdiction to make a new bargain 
between the parties to the sale, to split the parcels, and to compel the 
appellant to accept nine villages arbitrarily assigned to him for Rs. 85,000, 
or any other sum. In their Lordships’ judgment the order of the High 
Court cannot stand. ‘The very limited pewers of the Court in such matters 
are defined in the decision of the Board in Kam Sunder Lal v. Lachmi 
Neraint. l 

On the final question thus brought into issue, interesting points were 
raised with reference to the true effect of the Act of 1904, but with these 
their Lordships do not deem it necessary to deal in this case. In the view 
which they take of its facts, they think it clear that, whether under or apart 
from the Act, the deed of sale is one which, as against the respondents, 
cannot be allowed to stand. If the appeEant is held bound to the assertion 
of the deed that the purchase price thereunder was Rs. 84,000 odd and no 
more, then the 14 villages were sold at a gross undervalue: if, on the other 
hand, the sale was for a price of approxinmtely Rs. 1,10,000, then properties 
of a value of at the very least Rs. 25,000 in excess of the limit required by 
necessity were included in the sale. But beyond and above these consider- 
ations, the deed was not one to which, upon the facts, any judicial favour 
can be extended. It was tricky and misleading: craftily framed so as by a 
misstatement of the purchase price actually paid to make it appear to be 
regular and warranted by the Act. It was so expressed as to enable the 
late zamindar, without disclosure of the fact. to receive and squander, if so 
minded, a sum of Rs. 25,000 in excess of his legitimate necessities. The 
appellant either knew, or was careful not to inquire, how that sum was to 
be applied, and their Lordships cannot doubt that he was fully aware of, 
to say the least, the possibility that in whole or in part, it would be squand- 
ered in dissipation, or some other non-family purpose, as in fact it appears 
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to have been. In such circumstances, the sale deed cannot stand, and the 
only remaining point to be settled is the adjustment of the equities resulting 
from its cancellation. 

These must not, in this case, exceed the limits set by law; they would 
cease to be equities if they did. The learned District Judge, in making it a 
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condition of his order setting aside the sale, that the respondents should pay re 


to the appellant his Rs. 85,000, with simple interest at the rate of 9 per cent 
per annum, has, their Lordships think, done justice between the parties. 
They will go.no further. 

Accordingly, in their judgment, the appeal should be dismissed: and 
the cross-appeal allowed, the judgment and decree of the High Court being 
discharged and the judgment and decree of the District Judge restored. 
And their Lordships will humbly advise His Majesty accordingly. 

The main appellant must pay to the respondents their costs of the 
appeal to the High Court and of these appeals, with the exception of the 
costs of the order of remand of the High Court of November 16, 1926, and 
of the proceedings thereon. These costs were incurred by the parties under 
a common misfortune. It seems just that they should each bear their own, 
any payment made in respect of them by one party to the other being 
refunded. 


Decree reversed 


Douglas, Grant and Dold; Hy. S. L. Polak 3 Co.—Solicitors for the 
appellant. 

Hy. S. L. Polak & Co.; Douglas, Grant and Dold—Solicitors for the 
respondents. 
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Judge for permission to sell property of deceased to pay off debts—Permission Loan Rusz 


granfed—Sale in teims of permission—Snbscquent snit to set aside sale—Sale 
confirmed—W hetber conrt empowered to alter terms sanctioned by District 
Judge. 

An administratrix applied to the District Court for leave to sell certain 
properties of the deceased for payment of certain debts. After enquiry 
permission to sell was granted by the court on certain conditions. In pur- 
suance of the order, the properties were sold for Rs. 10,333 to be appro- 
priated in full satisfaction of the debt of Rs. 14,000 due to the vendee. 
In a suit to set aside the conveyances, the Caurts in India, although they 
upheld the conveyances, ordered the vendee to refund Rs. 2,333, or some 
figure of that sort, on the ground that the debt due to the vendee was 
not more than Rs. 8,000 and the vendee ought to find in cash the difference 
between Rs. 8,000 and Rs. 10,333, which was the total of the expressed 
price of the two properties. Held, on appeal, that what the Courts in India 
have done is to confirm the transaction and force upon the parties different 
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terms. ‘The sale, in fact, was a sale af the property in consideration of the 
release of a debt of Rs. 14,000 odd. The Courts in India have treated it as 
though it were a sale for cash amountng to Rs. 10,333, and as though only 
Rs. 8,000, or some figure of that scrt, had in fact been paid, and that, 
therefore, there remained a balance of unpaid purchase money. That gives 
to the transaction a wholly different shape to that which it in fact bare 
and not, in the circumstances of the case, to be justified. 
APPEAL from a decision of the Fiigh Court of Judicature at Fort 
William in Bengal. 
A. M. Dunne, K.C. and S. Hyam fæ the appellants. 
“ L. DeGruyther, K.C. and J. M. Priagle for the respondents. 


The following judgment was delivered by 


Lorn TomLin—This is an appeal from a decree of the High Court at 
Fort William in Bengal varying a decree >f the Subordinate Judge in a suit 
in which the respondents (the plaintiffs) were seeking, against the two 
appellants and other defendants, certain declarations of title in regard to 
properties and to have a partition of the estate of which they alleged those 
properties were part. 

The state of the family, with the affairs of which this suit is concerned, 
is this: One, Haralal, who died in 1874, had three sons, Mahendra, Narendra 
(who was a defendant) and Kedar. Kecar died in October, 1918, leaving 
two sons, who are the defendants in the suit and appellants before their 
Lordships. Mahendra died on Novemter 21, 1902, leaving a widow, 
Anandamoyi, who was a pro forma defendant in the suit, but has since died, ` 
and a number of children, of whom three were daughters and one was a 
son. The son was Kalipada. On the death of Mahendra, Anandamoyi 
became the guardian of Kalipada. Kalipada died on September 26, 1909, 
and thereupon Anandamoyi took out administration in respect of the estate 
of Kalipada, and, as his administratrix, became representative of the estate _ 
of Mahendra. Anandamoyi had a limited interest in the estate of Kalipada, 
who was the heir to Mahendra, and, subject to that limited interest, the 
estate of Kalipada belonged to respondents Nos. 1—3, who are children of 
sisters of Kalipada. 

Before her death, which occurred on November 19, 1932, namely, on 
August 8, 1923, Anandamoyi had surrendered her limited interest to res- 
pondents Nos. 1—3. 

There are three matters the subject-mmatter of the present appeal. These 
matters do not cover all the grounds covz2red by the decrees in the courts 
in India. 

The first point relates to property whch is called No. 1, and the nature 
of the point is this. The property stood in the name of the widow of 
Haralal, and the question was whether it was part of Haralal’s estate, so 
that one-third of it belonged to the estate of. Mahendra, or whether it was 
part of the estate of the widow of Waralal: in other words, whether she held 
it as benami for Haralal or not. Both the courts in India have held that 
the property belonged to the estate of Ha-alal, but it is said that, although 
in one sense that is a concurrent finding o= fact, it has been reached in fact 
upon a misconstruction of the relevant document. The relevant document 
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is dated August 27, 1894, and is a deed signed by Haralal’s widow by which 
she released ber interest to her three sons, Mahendra, Narendra and 
Kedar. It is in these terms:— 

I have been in possession of the lands and buildings with all rights and 
appurtenances thereto, which my husband, Babu Haralal Das, acquired 
during his lifetime, in my own name with my Nij funds given by him for 
the purpose of my maintenance and religious nites; and my acts are being 
performed, carried on with the profits, that is, rents, etc., thereof. My 
husband is dead. You, three brothers, enjoy the profits of the immovable 
properties that stand in his own name by possessing the same in equal shares 
as his heirs. There is no other heir besides you three brothers. I cease 
to have any claim to the profits of the properties that stand in the name of 
my husband, the late Haralal Das, and which are enjoyed and possessed 
by, you three brothers, as charge for my maintenance and religious rites, 
etc., save and except in the properties that stand in my own name and 
enjoyed and possessed by me. If I put forward any claim to profits arising 
out of the properties that stand in my husband's own name, it will be null 
and void. 

Now the question is whether on the true construction of that docu- 
ment the widow of Haralal in effect admitted that the property was property 
which belonged to Haralal, subject to her rights for maintenance and 
religious rites, so that in effect she held it as benami for his estate? There 
is, in substance, no other material than this document upon which a con- 
clusion can be reached. 

The courts below have come to the conclusion that on the language of 
this document the property was held by the lady as benami for Haralal. 
Their Lordships are of opinion that the language of the document is con- 
sistent only with that view, especially having regard to the latter portion of 
the instrument, where the phrase occurs: 

I cease to have any claim to the profits of the properties that stand in 
the name of my husband, the late Haralal Das, and which are enjoyed and 
possessed by you three brothers, as charge for my maintenance and religious 
rites, etc., save and except in the properties that stand in my own name 
and enjoyed and possessed by me. 

It seems to their Lordships that that language can only mean that all 
the properties were the properties of Haralal, subject only to the right of 
the widow to maintenance and charge for religious rites, and that she was 
releasing her interest in the properties that stood in Haralal’s own name, 
while still retaining her right to be maintained and have the expenses of 
religious rites provided for out of the property which had been placed in 
her name by her husband. 

In their Lordships’ opinion, the appeal on this point fails. 

Now the second point arises in connection with two properties, one 
known as 62, Police Hospital Road, Calcutta, and the other known as 24, 
Police Hospital Road, Calcutta. The case in regard to these two properties 
is shortly this: Anandamoyi, as administratrix of her son, Kalipada, made an 
application in the District Court for leave to sell his shares of these pro- 
perties for payment of certain debts. She first applied on December 20, 
1917, and she then stated that Mahendra, that is, her deceased husband, had 
died, after having incurred a vast amount of debt due to different creditors, 
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and amongst the creditors were Kedar—that is, one of the brothers of her 
husband—for the sum of Rs. 14,057-$ annas, and Provabati for mortgage 
debt, principal and interest, Rs. 6,7C6-2-5; and she stated that if the 
creditors sued to obtain decrees and put up the properties of the deceased 
to sale, then valuable properties would be sold for small values, and subs- 
tantial loss would be caused to the petizioner. 

On that there was no order, and she was directed to submit accounts 
for the period of her administration and to explain how she proposed to 
deal with other debts. 

In consequence, on June $, 191€, she presented another petition in 
which she gave a fuller account of her husband’s debts, and made a more 
far-reaching proposal. The applicaticn states that Mahendra contracted 
debts from different creditors, that over and above the debts already paid 
off out of the debts due to the above creditors, the total sum of Rs. 29,629- 
1-10 was the debt due from the estate cf the aforesaid deceased, namely, the 
sum of Rs. 14,008-7-4, due to Kedar, the sum of Rs. 7,052-4-0 due to 
Provabati, and the sum of Rs. 8,568-6-6 due to Mukerji and Chatterji. 
Then she referred to her previous application and said that there was a 
mortgage decree for the sum due to Mukerji and Chatterji in a suit in the 
Court of the Subordinate Judge of the district, which was passed on 
November 10, 1914, and that the sum of Rs. 8,568-6-6 was a debt due from 
her husband, Mahendra, being the moiety of the decretal sum, including 
interest up to date, and that the decree was about to be put into execution. 
Then she said that it was necessary to s2]! the Police Hospital Road proper- 
ties and another property, otherwise the amounts due to the creditors would 
be increased by interest, and valuable properties would be sold away in 
liquidation and serious loss would be occasioned. 

Then with regard to No. 62, Police Hospital Road, she said that other 
purchasers were not willing to purchase the same, and that Kedar, who was 
the creditor for Rs. 14,000 odd, was ready and willing to purchase the 
petitioner’s own share in the said prope-ty at its highest price of Rs. 5,000. 


With regard to 42, Police Hospital Road, she said that Kedar was will- 
ing to purchase this also’ for Rs. 5,333. 

Next she referred to another property known as the Abad property, 
and said that Narendra was ready and willing to purchase it for Rs. 15,000. 
Then she said that her own maintenance could be met out of the income 
of the properties left, free from incurcbrance, besides the three properties 
aforesaid, and that the whole of the debts due to the aforesaid creditors 
would be paid off with the sale proceeds of the properties. 


Then she prayed that the court would be pleased to grant permission 
to sell the Police Road properties and the Abad property. 


That application was referred to the reporter, and he in due course 
made his report on June 17, 1918. He refers to the fact that as the result 
of her first application Anandamoyi had been ordered to submit accounts, 
and that he had been directed to report. Then he refers to the debts which 
had been mentioned by Anandamoyi, amounting to Rs. 29,629-1-6, and 
then states the further petition for permission to sell, which covered the 
Abad property, proposed to be sold for Rs. 15,000, and that he had, again, 
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been directed to report. Then he says this: ` “It is proposed that the one- 
fourth share of the property No. 1, and the one-third share of the property 
No. 2” (those are the two properties which constitute the matter under the 
second head of the appeal) “will be sold to the co-sharer Kedar for 
Rs. 10,333, and that the one-half share of the Abad property—that is, the 
property No. 3—will be sold to Narendra for Rs. 15,000; it is further pro- 
posed that with the consideration money received from Kedar his dues will 
be paid off” (that means the Rs. 14,000 odd) “and that with the consider- 
ation money received from Narendra the debts due to Provabati and the 
debt due to Mukerji and Chatterji will also be paid off.” 

Next, he says that the debt to Kedar is Rs. 14.008-7-4—that is the sum 
which is mentioned in the second petition—but the consideration to be paid 
by him is Rs. 10,333. Then he proceeds as follows: 

I told the pleader that the price of the properties should be more. The 
pleader explains that the municipal assessment will show the price to be 
not more than that offered and that the property is undivided, and that 
there is the idol established in premises No. 62, Police Hospital Road, 
which is also her only family residence, and tha: the creditor Kedar, who is 
the purchaser also, will not press for the remainder of the debt and will 
give a remission. So I think this value may be accepted. 

He further points out that as regards the Abad property Rs. 15,000 
will not cover the total of the two debts, which is Rs. 15,620-10-6, and says 
that he had asked the pleader to raise the price of this property to Rs. 15,621, 
so that the two debts may be fully satisfied. 

The pleader informed (sic) that under the circumstances the purchaser, 
who is a co-sharer, has agreed to raise it as suggested. 

He concludes as follows: “There is no possibility of paying off the 
debts from the small income of the estate. Under the circumstances, per- 
mission may be granted to sell one-fourth share of premises No. 62, Police 
Hospital Road, for Rs. 5,000, and one-third share of premises No. 162, 
Lower Circular Road for Rs. 5,333 to the co-sharer Kedar on condition that 
the debts due to him be satisfied in full as proposed and to sell the half share 
of lands”—that is Abad land—“for Rs. 15,621 on condition that the debts 
due to the estate of ‘Provabati and Mukerji and Chatterji’ be paid in full 
and on condition that proofs be filed within three months.” 

As the result of that report, on the same date, June 17, 1918, an order 
was made in these terms: 

Permission is granted to sell one-fourth share of premises No. 62, Police 
Hospital Road, for Rs. 5,000, and one-third share (5 Cottas $ Chittaks 
15 sq. feet) of the easternmost bare land measuring 16 Cottas of premises 
No. 162, Lower Circular Road with brick-built boundary wall and a 
one-storied house, &c., for Rs. 5,333, to the co-sharer Kedar Nath Das on 
condition that the debts due to him be satisfied in full as proposed and to 
sell the half-share of lands 1,472 Bighas in Mouzas Gopalpur, Arapunch 
and Gillender Abad, Thana Baruipur and Sonarpur for Rs. 15,621 on 
condition that the debts due to the estate of Arka Prosad Ganguli and 
Keshab Chandra Mukherji and others be paid in full and on condition that 
proofs be filed within three months. 

On July 31, 1918, in pursuance of the order, the share in No. 62, Police 
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Hospital Road; was conveyed to Kedar by Anandampyi, the consideration 
being expressed to be Rs. 5,000. It recites what had taken place in regard 
to the matter. Apparently the conveyance of the other property was not 
executed until a later date, namely, December 3, 1918. In the meantime, 
on October 21, 1918, Kedar had died, and, therefore, the parties to this 
second conveyance were his sons, the present appellants. It was made bet- 
ween Anandamoyi on the one part, and the appellants on the other part, 
and it conveyed to them the share in the property, No. 24, Police Hospital 
Road. In the course of that conveyance it recited that the sons and. heirs 
of Kedar had requested the vendor to sell and convey to them the one-third 
share in the premises for the sum of Rs. 5,500, to be appropriated in full 
[satisfaction] of the balance of the said debt of Rs. 14,008, and that 
Anandamoyi had agreed to execute the conveyance; and the indenture 
witnessed that in consideration of Rs. 5,333 being in full satisfaction of the 
balance of the debt retained by the purchaser, Anandamoyi conveyed and 
confirmed unto the appellants the property in question. 

Now it appears from the order paper that-after those conveyances had 
been executed, the matter came-before the court again for proof of the due 
satisfaction of the debt, and that on April 11, 1919, the translator reported 
on the matter, and that the permission for the sale of the shares in the two 
Police Hospital Road properties on the terms which had already been sanc- 
tioned was confirmed. ‘The report is of some importance, because it refers 
to some documents with reference to which something will have to be said 
later. Tt says: ‘The first two properties were sold and the purchasers have 
put in the sale deeds’”—those are the two conveyances to which reference 
has been made—‘“‘and a paid off hatchicta. It appears from those docu- 
ments that the properties.were sold at Rs 10,333 and that the debts due to 
the purchasers (Rs. 14,509-12-0) were paid off in full according to the 
terms of the order, dated June 17, 1918.7 Then after referring to the sale 
of the other properties not having been @mpleted, it concludes thus: “As 
the debts due to Kedar have been paid off in full as directed by order, 
dated June 17, 1918, the permission for sale of the aforesaid properties may 
be confirmed.” That was submitted for the judge’s order, and it was in 
due course confirmed by the judge. 

It is to be observed that so far as the plaint is concerned, the claim was 


„by respondents Nos. 1—3 to have those conveyances set aside for fraud, 


misrepresentation and undue influence. The learned Subordinate Judge has 
taken a course which appears to be somewhat unusual. He has confirmed 
the conveyances, but has arrived at the conclusion that the purchaser, that is 


. Kedar, now represented by his sons, thé appellants, ought to pay in respect 


of those conveyances a sum of Rs. 2,300. As their Lordships understand 
it, he has reached that conclusion by examining some of the materials in 
connection with the accounts between the parties. He has gone behind 
the order of the court, and he has said that certain matters him to 
entertain doubts as to the, bona fides of the entries in certain hatchittas, 
which are accounts stating the amount due to Kedar in making up the 
Rs. 14,000 odd, the release of which was to be the consideration for these 
properties. ‘Those accounts were not framed at one time, but they were a 
series of continuous accounts over a number of years, and were signed by 


~ 
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Anandamoyi; but the matters to which he refers, he said, led.him tò enter- 
tain doubts as to the bona fides of the entries in the hatchittas, so-that he 
excluded them from consideration altogether, and, having excluded them 
from consideration altogether, he was left only with cértain receipts for 
payments made by Kedar in respect of a mortgage on the joint estate, which 
were included in the entries in the hatchittas but did not include all the 
entries in the hatchittas. ‘The total of those receipts before the Subordinate 
Judge was Rs. 24,000, or thereabouts, and the learned judge took the simple 
course of saying: “Well, Mahendra’s estate was only liable for one-third, 
therefore the debt due to Kedar could not have been, if I exclude considera- 
tion of the hatchittas, more than Rs. 8,000.” ‘Then he comes to the con- 
clusion, that that being so, the purchaser’s representatives ought to find in 
cash the difference between Rs. 8,000 and Rs. 10,333, which was the total 
of the expressed price of the two properties. Accordingly, he declared that 
they were liable to pay that amount. 


Now when the judgment of the High Court is turned to, it will be 
found that they took the view that it was not possible on the materials 
before them to ascertain what the debt due to Kedar really was. ‘The 
judgment contains this passage: 

It is possible that on accounts being taken on a proper footing, not so 
much as Rs. 14,000 and odd or even Rs. 10,333 was due to Kedar; but the 
fact that he had made some and considerable payments to discharge what 
was justly due by Anandamoyi upon Provcbati’s mortgage cannot be 
doubted. To that extent and in that way she was indebted to Kedar, and 
a consideration which absolved her liability so far as that indebtedness was 
concerned cannot be regarded as any but a good consideration. It is 
possible, we cannot say that it was so, that on a proper accounting Kedar 
stood indebted to Anandamoyi [called by the Judge in error “Provabati’’] 
on other hands, but for that Amandamoyi had her ordinary remedies, and 
the fact of such indebtedness can, in our opinion, on no principle, vitiate 
these transactions. Kedar might have kept Anandamoyi ignorant of her 
dues from him, if there were any; but, if treating his own dues from 
her separately from her dues from him, he went in for these transactions, 
it cannot be said that he practised any fraud on Anandamoyi so far as these 
transactions are concerned. Nor, again, can it be said that there was a 
collusion between the parties to defraud the Court, for the Court would 

- have granted the permission in any case as soon as the debt was shown to 

exist, regardless of the fact that as the result of a proper accounting or of 
a litigation Anandamoyi stood 2 chance of recovering some money from 
Kedar. We hold, therefore, thar there was no collusion nor any fraud 


such as would entitle the plaintiffs to be relieved of the transactions of 


which they complain. 

It might have been expected at that paint that it would follow that the 
claim of the respondents Nos. 1 to 3 to have this transaction set aside would 
have failed; but in a later passage the judgment of the High Court states 
this: 

As regards the hatchitta we agree with the Subordinate Judge, for reasons 
we have already given, for viewing Kedar’s and Narendra’s dealings with 
Anandamoyi with suspicion, that it is not such a piece of evidence on which 
we can implicitly rely. The learned judge has given good reasons for his 
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conclusion on this point, and the plaintiffs have supplemented these reasons 
by pointing out at least one other icem which is inexplicable. A few more 
receipts have been produced before us, and their genuineness has not been 
disputed on behalf of the plaintifs. They show a further payment of 
Rs, 1,320 on account of Srimati Provabati’s mortgage, in which Ananda- 
moyi’s share would be Rs. 440. Our conclusion is that the transactions as 
to properties Nos. 3 and 4—[those are the shares in the Hospital Road 
properties]—should be upheld, and the only modification that should be 
made in the decree of the Subordinate Judge, so far as these transactions are 
concerned, is that the defendants 2 and 3 should get a credit for 2 sum of 
Rs. 440 against the order of payment of Rs. 2,300 which the learned judge 
has made. 


The actual formal decree of the High Court varied the decree of the 
court below by directing the defendants to “refund to the plaintiffs the 
sum of Rs. 1,860 with interest thereon at the rate of six per cent. per 
annum from December, 1918, until realisation, and that the total amount 
of the principal and interest do form a charge on properties Nos. 3 and 4.” 

In their Lordships’ view, the conclusions at which the courts in India 
have arrived on this head of the appeal cannot be supported. 

No attempt has been, made to set aside the order of the District Court 
which sanctioned the sale. ‘That order was made after inquiry and report 
by the reporter. The High Court themselves pointed out that the permis- 
sion to sell would have been granted in any case as soon as the debt was 


. shown to exist, and, although their Lordships have been invited to say that 


there was no proper inquiry, in the court which gave the permission, as to 
the real existence of the debt, it is impossible for them to reach that con- 
clusion having regard to the language employed by the reporter in his 
original report of June 17, 1918, and having regard, not only to the order 
which was made upon that report, but to the subsequent ie confirming 
the sale after the conveyances had in fact been executed. ` 


It seems to their Lordships impossible in this suit to reach the conclu- 
sion which the learned judges in India have reached. Their Lordships take 
the view that upon the evidence there was no justification for rejecting the 
hatchittas, and, therefore, quite apart from the question as to whether the 
courts in India were entitled to go behind the order of the District Court, 
their Lordships are of opinion that they reached a wrong conclusion in 
regard to the fact as to the debt, and that the hatchittas ought to have been 
regarded in considering what the amount cf the debt was. What the learned 
judges in India, in fact, have done is to confirm the transaction and force 
upon the parties different terms. ‘The sale, in fact, was a sale of the property 
in consideration of the release of a debt of Rs. 14,000 odd. The courts in 
India have treated it as though it were a sale for cash amounting to 
Rs. 10,333, and as though only Rs. 8,000, or some figure of that sort, had 
in fact been paid, and that, therefore, there remained a balance of unpaid 
purchase money. ‘That seems to their Lordships to be giving to the trans- 
action a wholly different shape to that which it in fact bore, and not, in the 
circumstances of the case, to be justified. It is, in their Lordships’ opinion, 
inconceivable, whatever the machinery znd methods of the courts in India 
may be, that the learned judge could have sanctioned a transaction in which 
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the consideration was the release of a debt without having first satisfied 
himself that the debt in fact existed. That view seems to be the view 
which the High Court themselves took in the passage to which reference 
has been made. 

For those reasons, in their Lordships’ judgment, the appeal in this regard 
must 

Now there remains one other poiat, and that arises in connection with 
a share in the property, No. 41, Market Street. The conveyance was dated 
November 10, 1918, between the two conveyances before referred to, Kedar 
being then dead. By it Anandamoyi conveyed to the appellants the share 
of No. 41, Market Street. The consideration was expressed to be Rs. 1,000. 
After reciting that Kedar had paid from time to time a large amount in 
respect of the mortgage debt due to Provabati, the conveyance was made 
in consideration of Rs. 1,000 and concluded with these words: “To this 
effect I execute this deed of sale of my own free will and in sound mind and 
on getting a set-off of the consideracion money mentioned in the kabala 
against the sum due to your father.” That transaction was carried out 
without any application to the court, or any permission from the court 


authorising Anandamoyi to convey to the appellants. The Subordinate ' 


Judge took the view that it was a valid transaction. The High Court have 
reversed him in that regard, and they Have reached the conclusion that there 
was no consideration for the conveyance, and that the conveyance cannot 
stand. ‘Their Lordships are of opinion that the High Court reached a 
proper conclusion in regard to this matter. It seems to their Lordships 
quite plain, having regard to what tcok place in connection with the pro- 
perties, the subject-matter of the second head of the appeal, that all the 
money which had been paid by Kedar at the date when this conveyance was 
executed to discharge liability under the Provabati mortgage was covered 
and satisfied by the conveyances which were the subject-matter of the 
transaction under the second head of the appeal. The receipts for Kedar’s 
payments end on August 12. Kedar hi died on October 21. There 
had already been in July a conveyanc2 of one of the properties, the subject- 
matter of the second head of appeal, end the present conveyance took place 
in November, 1918. There is no evidence that between August 12, 1918, 
and October 21, 1918, when he died, Kedar had made any further payment 
at all, and in those circumstances there seems to have been, in their Lord- 
ships’ judgment, no proof of any consideration given for this conveyance. 
In this respect the High Court were right, and their Lordships are of opinion, 
therefore, that the appeal under this head also must fail. 


The result of that is that the appeal fails on the first point and on the 
third point, and succeeds on the second point. It is to be observed that the 
first point covers a matter which, in point of value, is of the most impor- 
tance: the second point is relatively small, and the third point is not nearly 
so great as the first point. 

Their Lordships are of opinion that the proper order to make is to 
direct that the decree of the High Court be varied by substituting for the 
first operative part thereof an order and decree that the decree of the court 
of the Subordinate Judge be varied by directing that the plaintiffs’ suit 
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Crm for a declaration of title to and recovery of possession of the properties 
1935 Nos. 3 and 4 be dismissed, and that in other respects the decree of the High 
—— Court stands. 


ae i Their Lordships will humbly advise His Majesty accordingly. 
se The appellants are to pay to the respondents 1 to 3 one-third of their 
Kuua costs of this appeal, and there will be no other order as to costs. 
=. Decree modified 








Lord Tomlin 
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© Qanama EMPEROR : 
EEF versus 
ais ; SAHDEO RAM* 
Merch 15. Oaths Act (X of 1873), Sec. 13 and Evidence Act, Sec. 118—Child aged 61% years 
ee gives evidence—Osth not administered—W ben omission cured by Sec. 13— 
oon Criminal Procedure Code, Sec. 423—Appellate Court directs magistrate to 
Banner, J. commit accused for trial before Sessions Court—Procedure to be followed by 


committing magistrate. 

Where a child aged 61% years, who fulfilled the criterion for a witness 
laid down by Sec. 118, Evidence Act, was called as a witness and the court 
noted on the document on which his statement was recorded that no oath 
was administered because the child beng of tender years could not under- 
stand its significance, Aeld, that under the Indian Law it was obligatory on 
the court to administer oath to the child, but in the circumstances the 
omission to administer oath was cured by Sec. 13, Oaths Act, and the state- 
ment was legally admissible. Q.-E. v. Marn, I. L. R. 10 All 207 and 
Q.-E. v. Lal Sabai, I. L. R. 11 AlL 183 referred to; Emperor v. Dhani Rem, 
LL. R. 38 All. 49 reked on by Benner, J. 

The appellate court under Sec. 423, Criminal Procedure Code, may ether 
itself commit the accused for trial befare the Sessions Court or it may direct 
a magistrate to commit him for trial under Sec. 213. But where it adopts 
the latter course, it does not give the magistrate any jurisdiction to make 
any further enquiry and the enquiry already held is sufficient for the purposes 
of Chapter XVII, and the only course open to the magistrate is to proceed 
under Sec. 210 to frame the charge and under Sec. 211 to take the list of 
Witnesses and even take witnesses for the accused under Sec. 212, but not 
to discharge the accused but only to commit him for trial by the Court 
of Sessions under Sec. 213. 


CRIMINAL REVISION from an order of V. Metra Esq., Sessions Judge 
of Ghazipur, 

Sir C. Ross Alston and K. D. Malavia for the applicant. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgments were delivered: — 


Benet, J. BENNET, J.—This is a criminal revision on behalf of one Sahdeo Ram, 
who has been convicted by an Assistant Sessions Judge under Sec. 377, 
I. P. C. and sentenced to two years’ rigorous imprisonment, 12 stripes and a 
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fine of Rs. 100 or in default four months’ further rigorous imprisonment. Canawar 
He appealed to the Sessions Judge and his appeal was dismissed. This revi- 4555 
sion is filed against the appellate order of the Sessions Judge. The facts  — 
found by the Sessions Court were that a small boy Madan aged 61⁄2 years Error 
was playing with another boy at the house of the accused and that the Sat TEN 
accused took him into a room and committed the offence of sodomy on him = —. 
and the boy Madan was seen by two witnesses to run out of the house of Bese, J. 
the accused weeping, and the boy went to his father and told his father his 
story and took his father with a constable to the house of the accused and 
the boy pointed out the house and a head constable was called and the boy 
pointed out the accused and the accused was arrested and taken to the 
thana. On the next day medical examination by the Civil Surgeon took 
place of the boy and of the accused and injuries were detected on the anus 
of the boy which showed that he had been a victim of sodomy and an 
abrasion was found on the penis of the accused, which the medical witness 
stated might have been caused by committing sodomy. There were also 
some blood stains on the dhoti of the boy, and none on the dhoti of the 
accused and the dhoti of the boy was also stained with some kind of oil. This 
was certified by the Chemical Examiner and the Imperial Serologist stated 
that the dhoti was stained with human blood. A number of witnesses were 
produced at the trial two of whom stated that they saw the boy coming 
from the house of the accused weeping, and the medical witness appeared 
before the Magistrate and gave his evidence. The trial in the first place 
took place before a magistrate. The magiscrate convicted the accused under 
Sec. 377, I. P. C. and sentenced him to 18 months rigorous imprisonment 
and a fine of Rs. 300. The accused made an appeal to the Sessions Judge. 
The Sessions Judge was of the opinion that the sentence passed by the 
magistrate was quite inadequate and that the case ought to have been com- 
mitted to sessions. He passed an order stating ` 
I, therefore, in the exercise of the power conferred on me by Sec. 423 (b) 

of the Criminal Procedure Code reverse the finding and sentence of the 

learned magistrate and direct him to commit the case to the sessions for 

trial. 


On this order the magistrate corrected the charge sheet into a charge triable 
by the court of sessions and passed an order: 

Under the order of the Sessions Judge dated July 5, 1934 I commit the 
accused to the Court of Sessions where he will stand his trial. I have 
amended the charge and explained it to the accused. ` 

Some argument was made that the accused did not have sufficient 
opportunity for summoning witnesses, but the record shows that the magis- 
trate called on the accused to furnish a list of witnesses when he amended 
the charge and the accused did in fact file such a list next day. The case 
was tried by an Assistant Sessions Judge and no less than 12 witnesses were 
produced for the defence. Several points of law have arisen in this proceed- 
ing. The first point of law which was argued is in regard to the method 
adopted by the Assistant Sessions Judge in regard to the boy Madan. This 
boy was called as prosecution witness No. 2 and the court noted: “No oath 
was administered being of tender age cannot understand its significance”. 
The boy then made a statement which was recorded in full, more than two 
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typed pages of which the cross-examination occupied rather more than half. 
It is clear to us that the boy fulfilled the criterion for a witness laid down 
by Sec. 118 of the Indian Evidence Act and that he was not a person who 
was prevented by tender years from unde-standing the questions put to him 
or from giving rational answers to those questions. In fact if he had been 
prevented by his tender years from being able to understand the questions 
and giving right answers his statement would probably not have been taken 
at al. He having given his statement at a considerable length and in an 
intelligent manner is a person who according to Sec. 118 of the Indian 
Evidence Act should have testified as a w-tness. Now under the provisions 
of Sec. 6 of the Oaths Act where a witness has an objection to making an 
oath, he shall make an affirmation and in every other case he shall make an 
oath. The Oaths Act does not recogn-ze the criterion adopted by the 
Assistant Sessions Judge that an oath should not be administered because a 
child being of tender years cannot understand its significance. The oath, 
therefore, should have been made by this boy Madan under Sec. 6 of the 
Oaths Act. The oath was not made and the question arises whether this 
omission comes or does not come under the language of Sec. 13 of the Indian 
Oaths Act which states: 5 . 

No omission to take any oath or maxe any affirmation, no substitution of 
any one for any other of them, and no irregularity whatever in the form 
in which any one of them is adminisċered, shall invalidate any proceeding 
or render inadmissible any evidence whatever in or in respect of which 
such omission, substitution or irreguhrity took place, or shall affect the 
obligation of a witness to state the truth. 

On the one hand on behalf of the accused it has been argued with 
great ability by Sir Charles Ross Alston that the words “No omission to 
take any cath or make any affirmation” mean “no accidental omission” and 
that those words cannot cover the present case where the court deliberately . 
refrained from administering an oath to -his child on the ground that the 
child could not understand the nature of the oath. On the other hand it is 
argued on behalf of the Crown that the words “No omission to take any 
oath” are not qualified in any way by the Statute and that it is improper 
for the courts to read into that section the word “accidental” when the 
word “accidental” is not in the section. ‘This isa matter on which different 
views have been taken in this High Court and in other High Courts. In 
the case of Q.-E. v. Maru’ a learned single Judge, the late Mr. Justice 
Mahmud, took the view that these words in Sec. 13 will only cover an 
accidental omission and the view was taken in Q.-E. v. Lal Sabai by a 
Bench of this Court that having regard to the language of the Oaths Act 
a court has no option when once it has eected to take the statement of a 
person as evidence but to administer to such a person either an oath or an 
affirmation as the case may require, and reference was made to the ruling of 
Q.-E. v. Mastu, but in this Bench ruling na reference was made to the provi- 
sions of Sec. 13 of the Oaths Act, and the-efore-this ruling cannot be taken 
as an authority on that section. In a lster ruling of Emperor v. Dhani 
Rem, a Bench of this Court specifically dissented from the ruling of the 

1L L R, 19 All, 207 `L L R. 11 AlL 183 
` FL LR. 38 All 49 
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single Judge in I. L. R. 10 All. 207, and it held as follows on page 51: 

We are unable to hold that the mere fact that the court advisedly 
refrained from administering the oath renders the statement of the witness 
inadmissible. In our opinion a court should only examine a child of 
tender years as a witness after it has satished itself that the child is intellec- 
tually sufficiently developed to enable it to understand sufficiently of the 
deeds seen and to afterwards inform the court thereof. If the court is of 
opinion that by reason of tender years the child is unable to do this it 
ought not only to refrain from administering the oath but from examining 
the child at all. If, on the other hand, the court thinks that the child, 
though of tender years is capable of informing the court of what it has 
szen or heard, it is best that the court should camply with the provisions of 
Sec. 6 in the case of a child just as in the case of any other witness. 

In that case the child in question was about 6 years, that is about the 
same age as the boy Madan whose age is given as 614 years. In the parti- 
cular ruling no reference was made to Q.-E. v. Lal Sabai*. Now the matter 
has been considered by other High Courts and a Full Bench of the Calcutta 
High Court in Queen v. Sewa Bhogta*, held that Sec. 13 of the Oaths 
Act would cover any omission whether intentional or otherwise. In this 
case four learned Judges were in favour of this view and the remaining 
learned Judge Mr. Justice Jackson held the opposite view. In the case of 
Q.-E. v. Viraperumal®, there was a difference of opinion between the learned 
Chief Justice who held that Sec. 13 would not cure the defect and Mr. 
Justice Parker, who held that it would cure the defect. In the case of 
Fatu Santal v. K.-E." a Bench of the Patna High Court held that Sec. 13 
would cure the defect and that was also held in the case of Hussain Khon v. 
The Crown®. ‘Therefore there is x great preponderance of opinion in favour 
of the view that Sec. 13 of the Oaths Act does cure a defect such as in the 
present case where there was not an accidental omission but an intentional 
omission to administer the oath. I consider this view is the correct one and 
I agree with the quotation which we have made from the case of Emperor 
v. Dhani Ram*. I may note that in the present case the learned Sessions 
Judge applied the criterion of English law as to whether the child under- 
stood the nature of an oath. In Powell’s Law of Evidence, 1921 Edition, 
page 187, it is stated that a child of tender years who does not in the opinion 
of the court understand the nature of an oath may now give unsworn testi- 
mony in all proceedings for any criminal offence if in the opinion of the 
court the child is possessed of sufficient intelligence to justify the reception 
of the evidence and to understand the duty of speaking the truth, but an 
accused person cannot be convicted unless he evidence of the child is corro- 
borated in some material particular implicating the accused. ‘This provision 
comes from the Statute of the Children Act, 1908, VIU Edward VIL C. 67, 
Sec. 30. We consider that this provision of the English law is sounder than 
the provision of the Indian law in two respects. In the first place it makes 
provision for a child who may not understand the meaning of an oath but 
may be able to give intelligent replies, and in the second place it makes the 
provision that the evidence of the child requires corroboration. In my 
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opinion it would be well if the Indian Ev-dence Act and the Oaths Act were 
amended in this particular and if it we-e not left to the courts to apply 
Sec. 13 of the Oaths Act in this connection. 

The next point on which arguments centred was in regard to the 
provisions of Sec. 423, Cr. P. C. which prescribes in Sub-section (1) (5) 
for an appellate court that the appellate: court may 

in an appeal from a conviction (1) reverse the finding and sentence, acquit 
or discharge the accused, or (2) order him to be retried by a court of 
competent jurisdiction subordinate to such appellate court or committed 
for trial. 

Now learned counsel for the accused has argued at considerable leneth 
that what the appellate court is empowered to do by the second alternative 
in this sub-section is only to direct a megistrate to hold an enquiry under 
Chapter 18 of the Cr. P. C. and he argaes that in the present case as the 
magistrate merely made a formal order of commitment the provisions of 
Sec. 423 have not been carried out, and he says that the duty of the 
magistrate was to resummon all the witresses for the prosecution and hear 
their evidence again in the presence of zhe accused and have them cross- 
examined and have the statement of the accused taken and after that draw 
up a charge sheet under Sec. 210 and car-y out the procedure laid down in 
Secs. 211, 212 and 213; whereas in the present case all that the magistrate 
did after receiving the order of the Sessions Judge was to amend the charge 
and call on the accused to give a list of witnesses and make a formal order 


` of commitment. Now learned counsel relies on a ruling of a learned single 


Judge of this Court reported in Emperor v. Maula Kban*®, In that case an 
accused person had been sentenced by a magistrate and the learned Sessions 
Judge committed the accused to his own court and tried and convicted him. 
The learned single Judge of this Court held that under Sec. 193 of the 
Code of Criminal Procedure no court of sessions shall take cognizance of 
any offence unless the case has been committed by a magistrate duly em- 
powered, and Sec. 477 was the only seccion which authorised a court of 
sessions to commit the accused person to itself, and under Sec. 423, Cr. P. C. 
a court of appeal may order an accused person to be committed for trial. 
It is clear that what the section means is that the court of appeal can direct 
the magistrate competent to make a commitment to commit the accused to 
the court of sessions for trial and the learned judge was in error in thinking 
that he had no power to make a commitment to his own court. The 
ruling does not support the proposition of learned counsel because it is 
nowhere laid down in the ruling that when the magistrate is directed to 
commit the accused to the court of sesiions for trial, the magistrate is 
required to make an enquiry under Chapter 18, Cr. P. C. and to resummon 
and rehear the witnesses for the prosecution and take the statement of the 


- accused again. Learned counsel in fact his not produced any ruling what- 


ever in which such a procedure is laid down. His argument however is that 

when a magistrate has been ordered to commit an accused person for trial, 

the magistrate can only act under Chapter 18 of the Cr. P. C. and if he acts 

under that Chapter, he must therefore ho'd an enquiry.. We consider that 

this is a very narrow view to take and that the particular view of the learned 
*1907 A. W. N 178 
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counsel for the accused would lead to great difficulties and would be prejudi- 
cial to accused persons. On this view if an appellate court directs that 
commitment should be made, it would give the prosecution an opportunity 
to call fresh witnesses who had not been produced before. Such a matter 
would be definitely to the disadvantage of an accused person. It would also 
lead to the conclusion that although the appellate court had ordered that the 
accused should be committed for trial, magistrate would have jurisdic- 
tiom to decide whether the accused person should be committed for trial or 
not and if he thought fit to disregard the order of the appellate court and 
discharge the accused person. I consider that there is nothing whatever in 
the language of Sec. 423 to warrant the view which has been taken by 
learned counsel. ‘There has been some difference of opinion in different 
rulings as to whether the language in Sec. 423 which we have quoted means 
that the actual order for commitment is the order passed by the sessions 
court or whether it means that the appellate court directs the magistrate to 
pass an order of commitment under Sec. 213. In The Sessions Judge of 
Mangalore v. Malinga alias Somappa"', Q.-E. v. Krishna Bhat? and In the 
matter of Kalagava Bapiah'* tlus matter has been considered. ‘Those 
courts have come to the conclusion that the appellate court may order the 
commitment itself, and in I. L. R. 31 Mad. 40, it was held that both 
the courses are open to the appellate court. In Hasen Raza v. 
Emperor a learned single Judge of this Court made an order that 
the commitment should be to the sessions court and apparently he 
intended that there should be no intervention by a magistrate. In Q.-E. v. 
Mauls Bakhsh" a bench of this Court on page 207 used language which can 
be read as intending that the order of the appellate court is sufficient with- 
out the intervention of a magistrate and this can also be deduced from the 
ruling of a Bench in Emperor v. Moban La’. I think that this point is of 
no great importance, and I consider that both courses are legal, that is, that 
the appellate court under Sec. 423 may either itself commit the accused for 
trial before the sessions court or it may direct a magistrate to do so. But 
where it adopts the latter course, it does not give the magistrate any juris- 
diction to make any further enquiry and the enquiry already held is suff- 
cient for the purposes of Chapter 18. Some difficulty however arises from 
the provisions in Sec. 291, Cr. P. C. that the accused shall be allowed at the 
trial to examine any witness not previously named by him, if such witness 
is in attendance, but he shall not except as provided in Secs. 211 and 231 be 
entitled of right to have any witness summoned other than the witnesses 
named in the list delivered to the magistrate by whom he was committed 
for trial. Section 231 which allows further witnesses only applies in those 
cases where there has been an alternation of the charge after the commence- 
ment of the trial. It is important therefore that the right of the accused 
to give the list of witnesses under Sec. 211 should be maintained in the case 
we are considering. It is therefore more convenient if an appellate court 
adopts the course of directing a magistrate to make an order of commit- 
ment. The magistrate then frames a charge or amends the charge under 
"L LR. 31 Mad. 40 PLL R 10 Bom, 319 
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Sec. 210, Cr. P. C. and under Sec. 211 requires, the accused to give in his 
list of witnesses and the magistrate makes a formal order of commitment 
similar to the order in the present case under Sec. 213. I consider that the 
course adopted in the present case is therefore most convenient for the ends 
of justice and there is nothing whatever in that course which is irregular. 

The next point which was argued was in regard to the statement of the 
accused. The magistrate had originally taken the statement of the accused 
and at the trial the Assistant Sessions Judge took the statement of the 
accused at the close of the prosecution in the usual way. ‘The case was 
argued and the opinions of the assessors were taken and all the assessors stated 
that they consider that the accused is not guilty. This was on September 
12,1934. A date was then fixed for judgment, September 25, and on that 
date the accused appeared before the court and the following order was 
recorded :— 

Today is the date for the pronouncement of lena case. The 
accused is present. On being enquired he told that the hurt observed by 
the Civil Sur on his male organ was due to the fact that he was kept 
in the Kotwali in the night and there the police people had handled it and 
during that it might have got hurt by the nails of the fingers of those 
people. I did not tell this to the Civil Surgeon, as he did not ask me about 
it. I did not mention this fact up till now. 

The trial court stated in its judgment: 

Before taking up the defence I shall further like to note that today I had 
asked the accused how he got the hurt on his male organ and he replied 
that he was kept by the police in the Kotwali and there they had handled 
it and thus got scratches by their finger-nails. ‘This explanation was never 
put forward by the accused up till now. It was no doubt suggested dur- 
ing argument by his advocates but I am not ready to believe it, 


and the court rejected it. A point was taken about this in appeal, when 
the learned Sessions Judge stated that the further statement of the accused 


‘can and should be disregarded, and that the accused was not prejudiced 


thereby; that after all it was an irregularity which cannot vitiate the trial. 
The point is now brought forward that the statement should not have been 
taken after the assessors had given their opinions and it is argued that the 
language in Sec. 342 that the court may at any stage of any enquiry or trial 
put the questions to the accused to enable him to explain any circumstance 
appearing in the evidence against him would not cover the action of the 
trial court. I do not express an opinion on this point, but we consider that 
the accused cannot have been prejudiced in the present case because for one 
thing all the assessors had brought in a finding of not guilty and for another 
thing the appellate court has specifically stated that it did not take this 
statement into consideration. The accused cannot therefore in any way in 
my opinion had been prejudiced by the procedure if the procedure did in 
fact amount to any irregularity. An objection was taken that the Chemi- 
cal Examiner’s report was not placed before the trial court but was taken 
on record by the appellate court. This allegation however is incorrect, 
because the record shows that the report of the Chemical Examiner was 
placed on the record by the magistrate and has remained on the record ever 
since. Some objection was then taken that the magistrate had not placed 
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a certificate on the evidence of the medical witness. Presumably he did not 
do so, because he was not the magistrate who cammitted the accused for 
trial to the court of sessions. Therefore it was nct necessary to do so. This 
defect was cured by calling the magistrate as a witness under Sec. 428 in 
the appellate court. Inno way was the accused prejudiced by this procedure. 

No other point was raised in this criminal revision. The sentence and 
conviction appear to be correct. 

SULAIMAN, C. J.—I agree. The first questicn is whether the omission 
to administer oath to the child made his statemert legally inadmissible and 
accordingly the trial is vitiated. There is certain-y a distinction between a 
person not understanding questions put to him or prevented from giving 
tational answers to questions by reason of his tencer years and a person not 
realizing the significance of an oath and his obliga-ion to state the truth and 
liability for speaking falsehood. So far as the Indian Acts are concerned, 
Sec. $ of the Oaths Act makes it obligatory upon all persons who may be 
lawfully examined or may give evidence to take tae oath or solemn affirma- 
tion; and Sec. 118 of the Indian Evidence Act makes only such persons 
competent to testify who are not prevented from understanding questions 
put to them and from giving rational answers tc those questions by reason 
of tender years etc. Now even though a child may be sufficiently grown 
up so as to be able to understand questions put tc him and to give rational 
answers to such questions, although he is of tender years, he may neverthe- 
less be so young as not to be capable of realizing the significance of the 
oath and his liability for it. As a matter of facz a child under 7 years of 
age would not be liable criminally even if he spoke an untruth. It would, 
therefore, seem to follow that in India even chilcren must be made to take 
oath. If they are unable to understand the questions put to them, or to 
give rational answers to questions, then there would be no point in ques- 
tioning them at all and taking their statements. On the other hand, if 
they are competent to do this, then it is obligatory on courts to administer 
oaths to them. 

The question whether Sec. 13 would cure che defect in every case is 
not free from diffculty. The preponderance of authority now is certainly 
in favour of the view that even an intentional om:ssion to take oath or make 
affirmation would be cured by this section. The word “omission” is cer- 
tainly wide enough to include a case where the witness has not taken the 
oath either due to any accidental omission whick may be unintentional or 
even where the omission is intentional; but I should like to guard myself 
against being understood to hold that even in an extreme case, which is not 
likely to happen, where a court defies the law znd knowing that the law 
requires that an oath should be given and that ic is his duty to administer 
oath or to make an adult witness affirm it, deliberately omits to ask him to 
do so or prevents the witness from taking oath the defect is cured and a 
record of his verbal statement is legal evidence. In such a case it may be 
difficult to say that the act was a mere omissicn within the meaning of 
Sec. 13 and was not something more than a mere omission. Again fee 
may be a case where parties in a civil suit agree to abide by the statement on 
oath of a referee or a witness, in which case it could hardly be contended that 
an omission to administer oath to the referee would be cured by Sec. 13 of 
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the Indian Oaths Act. But where the court acting in good faith and 
possibly under some error of law considers that the oath in the circumstances 
is not necessary, I agree that there would be an omission within the meaning 
of Sec. 13. 

In the present case the court in not administering oath to the child 
took great care to note on the document on which his statement was record- 
ed that the child was of such tender years that in the opinion of the court 
he was not capable of realizing the significance of an oath and it was on that 
ground only that the court considered it useless and futile to ask him to 
take an oath. 

Even where oath has not been administered to a child and his testimony 
cannot be legal evidence, there may be cases where the fact that he identified 
the accused consistently from the time soon after the occurrence till his 
appearance in court may perhaps be some corroborative evidence and 
admissible on that ground. 

As to the other question, Sec. 423 of the Criminal Procedure Code as 
worded undoubtedly allows both courses to be adopted by a court of appeal. 
In an appeal from a conviction, the appellate court not only may reverse 
the finding and sentence and acquit or discharge the accused or order him 
to be retried by a court of competent jurisdiction subordinate to such 
appellate court but may also “‘order him to be committed for trial”. The 
words “order him to be” must necessarily be construed to be understood. 
before the words “committed for trial”. It is clear that the section does 
not require that the appellate court should “order the magistrate to commit 
the accused for trial” but what it requires is that it should “order the 
accused to be committed for trial”. section is silent as to the court 
which should commit the accused. It should, therefore, follow that it is 
open to the appellate court either to commit the accused for trial to the 
sessions court itself or to order a magistrate to commit him for trial. 

Section 437 which deals with cases exclusively triable by the court of 
sessions also contains the same words and empowers a Sessions Judge or a 
District Magistrate, instead of directing a fresh enquiry, to “order the 
accused to be committed for trial”. Altnough cases triable exclusively by 
the Sessions are different in some respects, there is no doubt that under Sec. 
437, it would be open to a District Magistrate to commit the accused for 
trial to the Sessions Court direct without reference to a magistrate from 
whose order he was hearing the appeal. ‘The same words occur in Sec. 423 
and must therefore have de same meaning. 

There are some difficulties no doubt caused by the language of some of 
the sections in Chapter 23, for example, Secs. 287, 288, 291 etc., where the 
words “committing magistrate” are used. In cases where the Sessions Judge 
commits the accused for trial direct we would have to substitute the words 
“Sessions Judge” in place of a “Committing Magistrate” in many sections 
of Chapter 23, which would certainly create a certain amount of awkward- 
ness. But as has been pointed out by my learned brother, before 1923 
there was a provision in Sec. 477, Cr. P. C. under which a Sessions ia 
could commit an accused person for trial direct without reference to an 
subordinate magistrate and the same difficulties had to be got over a 
under the unamended Code. | 
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The contention urged on behalf of the accused that in cases where the 
Sessions Judge directs the magistrate to commit the accused to trial, the 
proceedings before the magistrate are governed by Chapter 18 of the Code 
and that accordingly it is obligatory cn the magistrate to follow the provi- 
sions of all the sections in that chapter. has in my opinion no force. Where 
in the case of an appeal the appellate court is of the opinion that the accused 
should not be acquitted straight off and is also of the opinion that the case 
was a fit one to be tried by a Sessions Court so that a more adequate sentence 
may be passed on the accused, it is empowered to commit the accused for 
trial. When such an order is passed, the Sessions Judge has already consi- 
dered that there are sufficient grounds for committing the accused for trial. 
It may be that the magistrate who first tried him was of a different opinion, 
but his opinion must be deemed to have been superseded by the appellate 
court, and therefore the opinion of the latter court must prevail. It follows 
that it should no longer be open to the magistrate to go back upon this 
order and decide for himself whether the accusec should or should not be 
committed for trial. I do not think that it could ever have been the inten- 
tion of the legislature that even where an appellate court has ordered that 
the accused should be committed foz trial, it would still be open to the 
magistrate to overrule the appellate court and discharge the accused. It, 
therefore, follows necessarily that when an order by the appellate court has 
been passed, the only course open to the magistrate is to proceed under 
Sec. 210 to frame the charge and under Sec. 211 to take the list of witnesses 
and even take witnesses for the accused under Sec. 212, but not to discharge 
the accused but only to commit him for trial by the court of sessions under 
Sec. 213. The rest of the procedure relating to the issue of summonses for 
the witnesses for defence, for demanding bonds by complainants and wit- 
nesses, the detention in custody of the complainant or witnesses in case of 
refusal to execute the bond, notificazions etc. have to be followed as laid 
down in the sections following Sec. 213. This undoubtedly would be a 
more practicable and convenient course and would in most cases save the 
time of the Sessions Court, which would otherwise have to be spent unneces- 
sarily if the commitment were made by the Sessions Judge to the court of 
the Sessions direct. 

Revision dismissed 


NAWAB SIN'SH (Plaintiff) 
VETSUS 
DALJIT SINGH (Defendant) * 

Frand—Fictrtions sale deed—To defraud possible pre-cmptor—Pre-emptor actually 
defiauded—Vendee or his successor sues to recover possession—W hether vendor 
can disclose true nature of transaction—When suit should fail. 

Where the plaintiff sues to recover possession of property sold to his pre- 
decessor by the defendant, it is spen to the defendant to plead that the 
object of the transaction was to defeat a possible pre-emption suit and the 
sale deed in favour of plaintiff's predecessor was fictitious and without 
consideration; and if the court fiads that the plaintiff’s predecessor and the 
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Cyn. defendant were in peri delicto inasmuch as they acted together in order to 
oe defraud a possible preemptor who was actually defrauded, the court should 


aus refuse its support to either party letting the estate lie where it falls. 


Nawas SINGH Accordingly the plaintiff’s suit must fail. 
v. Vieyet Hussin v. Misran, 21 A. L. J. 303 applied. 
DaLjrr SINGH 


SECOND APPEAL from a decree of MAULVI MUHAMMAD Taqi KHAN, 
Subordinate Judge of Farrukhabad, reversing a decree of Basu Stryam 
Benmari Lat, Munsif. 


R. C. Ghatak for the appellant. 

S. B. Johari for the respondent. 

The following judgment was delivered by 

Bejpal, J. ` BajyPal, J.—This is a plaintiff’s appeal whose suit was decreed by the 
trial court but dismissed by the lower appellate court. The facts may be 
stated. On June 28, 1920 one Phul Kunwar sold the plaint property to 
Daljit Singh, defendant to the present suit, for Rs. 400. On April 21, 
1921 Daljit Singh sold the same property along with certain mortgagee 
rights to Gajraj Singh for Rs. 800. It has been alleged in the present con- 
troversy that the sale in favour of Gajraj was a bogus sale and it was not 
the intention of the parties that ownership should be transferred to Gajraj, 
but it was apprehended that the sale by Phul Kunwar might be preempted 
by a cosharer and therefore Daljit and Gajraj adopted the trick of petting a 
document of transfer ae Gajraj being an equal cosharer~with the 
potential preemptor. A preemption suit was ENN filed by one Narain 
Singh on June 21, 1921 and he impleaded Phul Kunwar, Daljit and Gajraj 
as defendants. His allegation naturally was that the sale by Daljit to Gajraj 
was a bogus sale. In this preemption suit Daljit and Gajraj both pleaded 
that the sale of April 21, 1921 was a real and genuine sale by which owner- 
ship was transferred from Daljit to Gajraj; Daljit further appeared as a 
witness and said that he had received the consideration of Rs. 800 mentiored 
in the sale deed of April 21, 1921. In the result the preemption suit was 
lermiesed | 

It appears that Gajraj applied for mutation on September 6, 1923 on 
the basis of the sale deed in his favour. This application, however, was 
dismissed on the ground that the name that stood in the revenue papers as 
against the property was the name of Phul Kunwar and the name of Daljit 
even, the vendee from Phul Kunwar, had not been mutated and it was not 
possible, therefore, to enter the name of Gajraj. Gajraj and his heirs do not 
seem to have taken any steps after this. On March 16, 1927 Daljit asked 
for the mutation of his name on the basis of the sale deed dated June 28, 
1920 executed by Phul Kunwar and his name was mutated. Daljit has 
remained in possession of the property all along. 

In January 1931 the present suit was instituted by Nawab Singh alleg- 
ing himself to be the reversioner of Gajraj Singh for recovery of possession 
of the property sold to Gajraj Singh by Daljit Singh on April 21, 1921. 
Daljit Singh disclosed the true nature of the transaction in his written 
statement and pleaded that the object of the transaction was to defeat a 
possible preemption suit and as a matter of fact no consideration passed 
upon the document of April 21, 1921. The lower appellate court has 
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distinctly held that sale deed of April 21, 1921 was “‘fictitious, without Crm 
consideration and was executed on account of the fear of a preemption suit” 71, 
He took into consideration the fact that Gajraj Singh and Daljit Singh were 
related, that both of them lived in one and the same house and that the Nawan S Sinon 
mortgage deed which was sold along with the property by the sale deed of 
April 21, 1921 -also remained all along with the defendant Daljit Singh. 
The two sale deeds, namely, one in favour of Daljit and the other in favour Baie, J. 
of Gajraj were also produced by Daljit Singh. On these considerations the 
lower appellate court came to the conclusion that the sale deed in question 
was “fictitious and without consideration” and dismissed the plaintiff’s suit. 
In second appeal it is argued before me that it was not open to the 
defendant to plead fraud and to disclose the true nature of the transaction. 
It is said that a deed cannot be avoided on the ground of fraud by a party 
to the fraud and reliance is placed upon the case of Sidlingappa v. Hirasa’. 
Reference is also made to the cases of Kamayya v. Mamayya" and Shiva 
Narain Ram v. Phuljbaria®. ‘These cases no doubt support the contention. 
of the plaintiff-appellant but the Bombay case was considered by this Court 
in the case of Viteyat Husain v. Misran* and the Letters Patent Bench came 
to the conclusion that that case was of doubtful authority. After a review 
of certain English decisions and following a well considered judgment of 
the Calcutta High Court in the case of Raghupati Chatterji v. Nrishingha 
Hari Das it was held that 
where a plaintiff is relying upon a deed the defendant is entitled to give 
evidence of the circumstunces under which the document came into exist- 
ence and when these circumstances include an allegation of a joint fraud 
by both plaintiff and defendant the particulars of that fraud must be 
pleaded; and it is then the duty of the Court to look into the matter, and 
if the Court comes to the conclusion that the parties were acting together 
with a view to perpetrate a fraud and did in fact perpetrate the fraud, and 
that there is no difference in the degree of the guilt of the plaintiff and 
that of the defendant, the duty of the Court is not to assist either party. 
Applying this principle I am of tke opinion that it was open to the 
defendant to plead the circumstances under which the document which is 
the basis of the present suit came into existence and when those circums- 
tances are scrutinised there cannot be the slightest doubt that Gajraj Singh 
and Daljit Singh both sat down in order to defraud a possible preemptor 
who was actually defrauded and under these circumstances “the estate should 
lie where it falls”, and the Court should help neither party. This principle 
was mentioned with approval by their Lordships of the Privy Council in 
the case of T. P. Petberpermal Chetty v. R. Musiandy Serva where a pass- 
age from Mayne’s Hindu Law, seventh edition, page 595, Paragraph 446, 
was quoted in extenso, and it was observed that the principle was correctly 
stated by the learned author. In the Bombay case the conflict between the 
two legal maxims, nemo allegans turpitudinem suam audiendus est and in 
bari delicto potior est conditio possidentis, was stated and it was said that 
authority could be cited for the conten-ion of either party who sought to 
invoke the aid of the legal maxim that best suited him, but their lordships of 
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the Bombay High Court preferred to follow the rule laid down in allegans 
turpitudinem suam. I have already said that the authority of the Bombay 
case was doubted by this Court in Vileyat Husain’s case and by the Calcutta 
High Court in Raghupati Chatterj?s case. It was also doubted by the 
Lahore High Court in Qadir Bukhsh v. Hakam” where Tek Chand, J., 
delivering the judgment of the Full Bench, has reviewed the entire case-law 
on the subject and has pointed out that there is no real conflict between the 
two maxims and that whereas the one embodies the general rule the other 
provides an exception. 

A person who has polluted his bands by being a party or privy to a 
fraudulent transaction shall not be allowed to approach the fountain of 
justice with his own infamy on his lips and obtain relief on the strength of 
such a transaction, and the moment he relies on such an agreement he will 
be told nemo allegans suam turpitndinem audiendus est. 

This maxim is applicable where the plaintiff who has become a transferee 
under a fictitious transaction but who has not actually obtained possession 
of the property wants to enforce his right against the transferor who is in 
possession of the property. I am of the opinion that even if the object of 
the fictitious transaction was to cheat an innocent person and that innocent 
person has been cheated the plaintiff would not be permitted to assume 
the individuality which was just a mere mask, and the Court in its 
obvious duty of masterly inaction should not help the plaintiff on the 
principle that a party cannot be heard to plead his own fraud and 
succeed on its basis. If the fraud has succeeded there is abundant 
authority for the proposition that the grantor or transferor who has made 
a fiotitious transfer and has put the transferee in possession will not be 
allowed to recover possession inasmuch as he has by the transfer cheated 
2 stranger and because the transaction has ceased to be in the words of 
Mayne “a mere mask and has become a reality” and it may be very proper 
for a court to say that it will not allow him to resume the individuality 
which he has once cast off in order to defraud others. 

The position in the present case, however, is slightly different, 
because the plaintiff is not seeking to avoid a certain transaction but 
wants relief on the basis of the transaction. He alleges that there is a 
document of transfer in his or his predecessor’s favour and as possession 
has not'been delivered to him on the basis of the document possession 
may so be delivered and he says that rf the defendant pleads that the 
transaction should not be given effect to on the ground that the transac- 
tion was brought about in order to prepetrate a fraud on creditors the 
defendant should not be heard on the maxim nemo allegans turpitudinem. 
It is under these circumstances that there is an exception to the general 
rule and the principle that is applicable is the principle contained-in the 
maxim i peri delicto. The defendant will be permitted to state that the 
document is not supported by consideration and the document was executed 
in order to defraud another person, namely, the preemptor in the present 
case and on proof of the defendant’s averments if it is found’ that the 
plaintiff and the defendants were in peri delicto the court shall stay its 
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hand and refuse its support to either confederzte letting the estate lie Cru 

where it falls. There is thus no real conflict between the two maxims, ae 

the first maxim stating the general rule and the second maxim providing oe 

an exception to the general rule. In the present case therefore it is Nawa» Sincu 

possible to apply the exception, i.e., the principle of i pari delicto in 

order to defeat the plaintiffs suit. mae 
It is, however, said that the plaintiff in the present case is not Gajraj Baral 

Singh who was a party to, the fraud but his heir Nawab Singh and he is 

_ neither pleading any fraud nor when the fraud is allowed to be proved 

can it be said that he is in pari delicto. ‘The argcment is that he is trying 

to enforce a transaction and the defendant should not be heard because 

of the application of the general maxim stated by me before. The answer 

to this is that the defendant is not necessarily set-ing up any fraud but is 

putting the plaintiff to strict proof of his title and is alleging that the 

basis of the plaintiffs title is not supported by consideration. On the 

finding of the lower appellate court that the dozument is without consi- 

deration the defendant’s case is that the plaintiff should be non-suited. It 

is argued on behalf of the plaintiff that in order to state his defence fully 

the defendant will have to state the circumstances under which the fraud 

was enacted and he should not be permitted to do so as against the plaintiff 

who was not his confederate at the time the fraud was perpetrated. 

Reliance is placed on the case of Muckleston v. Brown? and the case of 

Matthew v. Hanbury? and in both these cases it was held that although 

the testator himself might not be able to obtain relief there was nothing 

to prevent the executor from maintaining a suit. The cases to my mind 

are different. In those cases it was held that waere a person has parted 

with his property in order to defraud strangers or where he has incurred 

liability under unlawful circumstances he would mot be permitted to obtain 

relief but his heir or executor would be able. This is not a case where 

Nawab Singh is seeking to obtain relief from the effects of any transaction 

entered into bétween his predecessor and the defecdant by which a liability 

has been cast on the plaintiff’s estate. The plairtiff is seeking to enforce 

a transaction which is not supported by considcration and whose object 

the court perfectly well knows and I am of the opinion that neither Gajraj 

Singh nor his heir should be allowed to do so. I =m fortified in my opinion 

by the view taken by the Punjab Chief Court in Nand Lal v. Jethu Mal”. 


Reference was also made by Mr. Ghatak to the recent Privy Council 
case of Ma Ngwe Nang v. Maung Tha Msung and my attention was 
drawn to a passage in the reports at page 254. Their lordships found it 
unnecessary to decide the point on which a forceful argument was advanced 
but their lordships held that if certain facts rega-ding fraud are alleged it 
is the duty of the court adjudicating on the allegation of the grantor to 
see that he proves by cogent evidence the averment that he makes. This 
case, however, does not help me in any way in deciding the present appeal. 

One simple way in which this case may be looked at is that the plain- 
tiff wants to enforce a document which the defendant alleges to be without 
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consideration and the court which is the final court of facts has come to the 
conclusion that there was no consideration for the document. The plain- 
tiff who is setting up the document must therefore necessarily fail. 


For the reasons given above I dismiss this appeal with costs, but grant 


Dary Smon leave to file an appeal by way of Letters Patent. 


Bejba, J. 








Niemal- 
ullab, J. 


Appeal dismissed 


_ AMNA (Plaintiff) 
Versus 


RATAN LAL (Defendant) * 


Civil Procedswre Code, Or. 5, Rules 15 and [0—"Perdenashin Lady’—Summons— 
How to be served. 
A pardanashin lady as such is not a person who “cannot be personally 
served” within the meaning of Or. $, R. 15. It is the duty of the process- 
server to make an attempt to find ways and means of delivering or tendering 
the summons to the pardanashin lady for whom it is intended. He can 
very often find some one living with her or in the neighbourhood, male or 
female, who ĉan take the summons to her. If the partlanashin lady accepts 
service, it is personal service as contemplated by Rules 10 and 15 of Or. 5. 
He should in ordinary cases obtain the attestation of the witness taking the 
summons to the pardanashin lady concerned which should also be done in 
case of refusal by her to accept the smmmons. If the process-server cannot 
find any one, male or female, who can take the summons to her, it may be 
a case referred to in Rule 15 of Order 5, viz, that the defendant cannot - 
be personally served. i : 
First APPEAL from an order of THAKUR Nand LaL Srmncu, First 
Subordinate Judge of Saharanpur. 


M. H. Faruqi for the appellant. 
S. K. Mukerji for the respondent. 


The following judgment was delivered by 7 


NIAMATULLAH, J.—This is an appeal from an order of the learned 
Subordinate Judge, Saharanpur, refusing to set aside an ex parte decree 
passed in an appeal in which the present appellant was the respondent. That 
appeal arose out of a suit brought by her for a declaration that a certain 
property which she claimed to be hers was not liable to be sold at the instance 
of the opposite party in execution of a decree obtained by him against her 
husband. She established her claim in the trial court which declared that 
the property in dispute belonged- to her and not to her husband. ‘The 
opposite party preferred an appeal to the lower court (Subordinate Judge, 
ct Rae fee A summons was issued to the appellant, who is a parda- 
nashin lady. ‘The process-server’s report was to the effect that the appellant, 
who is a pardanashin lady, was in the house, that she was called out but 
did not answer and that accordingly the summons was handed over to her 
husband’s elder brother, Mohammad Bakhsh, who affixed his thumb-mark 
on the back of the summons. On the date fixed for the hearing of the 
appeal no one appeared on behalf of the respondent (the appellant in this 
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appeal), and an ex parte decree was passed against her allowing the appeal 
and dismissing her suit. The appellant made’ an application under Order 
41, Rule 21, C. P. C. for an order to set aside the ex parte decree. She filed 
her own affidavit swearing that Mohammad Bakhsh never informed her of 
the process-server having delivered 2 summons; nor did she otherwise come 
to know of the date fixed for the hearing of the appeal in which she was 
respondent. Mohammad Bakhsh was not examined on behalf of any party. 
The opposite party filed a counter-affidavit in which the appellant’s allega- 
tions were traversed. It is, however, clear that a denial of the truth of her 
allegations by one who had no personal knowledge of the matter is not of 
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any value. The lower court dismissed her application on the solitary . 


ground that 
no reason has been shown on behalf of the applicant why her husband’s own 
brother did not inform the applicant of the date of heanng. 

That court did not apply its mind to the question whether in the 
circumstances of the case service on Monammad Bakhsh was due service. 
Order 41, Rule 21 provides like Order 9. Rule 13, C. P. C. that where an 
appeal is heard ex parte and the judgment is pronounced against the res- 
pondent, the latter may apply for the appeal being reheard and if the court 
is satished 

that the notice was not duly served ar that the respondent was prevented 
by sufficient cause from appearing when the appeal was called on for hear- 
ing, the court shall rehear the appeal. 
The appellant’s contention is that she was not duly served. In my 
opinion this contention has force. Order 5, Rule 15, C. P. C. as amended 
by this Court permits service being effected on a male member of a family 
only 
when the defendant is absent or cannot be personally served and has no 
agent empowered to accept the service of the summons on his behalf. 


The process-server’s report in this Court makes it abundantly clear that 
the appellant was not absent; she was inside the house. The Jearned advo- 
cate for the opposite party has strenuously contended that it was a case in 
which the party could not be personally served. He argues that every 
pardanashin lady should be considered to be a person who cannot be 
personally served. It is said that from her position a pardanashin woman 
cannot appear before the process-server and, therefore, personal service is 
impossible. 

The manner in which personal service is to be effected is mentioned in 
Order $, Rule 10 which provides that 

service of the summons shall be made by delivering or tendering a copy 

thereof. 
It is argued that unless a process-server can directly approach the lady to be 
served or rather unless the lady can appear before the process-server, it is 
impossible for the latter to deliver or tender the. summons to her. I am 
unable to accept these contentions. Summons can be delivered or tendered 
to a pardanashin lady even though it may not be possible for the process- 
server to have access to her; nor can a pardahnashin lady be considered to 
- be a person who cannot be personally served. It is the duty of the process- 
server to make an attempt to find ways and means of delivering or tender- 
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ing the summons to the pardanashin lady for whom ït is intended. He can 
very often find some one living with her or in the neighbourhood, male or 
female, who can take the summons to her. If the pardanashin lady accepts 
service, it is personal service as contemplated by Rules 10 and 15, C. P. C. 
He should in ordinary cases obtain the attestation of the witness taking the 
summons to the pardanashin woman concerned which should also be done 
in case of refusal by her to accept the summons. If the process-server can- 
not find any one, male or female, who can take the summons to ber, it may 
be a case referred to in Rule 15, namely, that the defendant cannot be 
personally served. To accept the contention af the learned advocate for 
the appellant will be to deprive a pardanashin lady of the privilege of 
personal service of the summons in cases to which she is a party. 

Coming to the facts of the present case it is not suggested that Moham- 
mad Bakhsh would have declined to take the summons to the appellant. 
Apparently he was quite willing to do what the process-server would ask 
him to do. He accepted service and signed it in token thereof. It 1s 
perfectly clear that if everything was fair and square in this case, the 
process-server, who could not be expected to know all the niceties of law 
regarding personal service, considered it sufficient to serve it on the male 
member of the appellant’s family. He did not, however, comply with the 
requirements of law and the appellant cannot be considered to have been 
“duly served”. 

The learned Subordinate Judge was not justified in presuming that 
Mohammad Bakhsh informed the appellant of the visit of the process-server 
and of the date fixed for hearing of her case. It is not permissible to have 
recourse to speculation in a matter of this kind. It might well be that the 


= opposite party, who had lost his case in the first court, desired to have the 


appeal heard ex parte and arranged for a service in a manner which may 
not be calculated to convey information of the pendency of the appeal to 
her. This is, however, a pure conjecture, no better or worse than that made 
by the lower court. The question whether the appellant was aware of the 
date fixed in her appeal and was prevented by sufficient cause from appear- 
ing in the case does not arise in view of my finding that the appellant was 
not duly served. Under Order 41, Rule 21 the court is bound to set aside 
an ex parte decree if the respondent satisfies it that the summons was not 
duly served. 

The result is that this appeal succeeds. It is accordingly allowed with 
costs. The order of the lower appellate court and the ex parte decree are 
a. set aside. The appeal of the opposite party shall be reheard according 
to law. 

Appeal alowed 
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MUNICIPAL BOARD, BENARES (Defendant) 
VETSUS 
KRISHNA & CO. (Plaintiff)* 

Municipalities Act, 1916, Sec. 164—Octroi assessed on goods imported—Suit for 
refund on the ground that goods were wrongly assessed—W bet ber lies tn Civil 
Conrt—A ppeal—Letters Patent appeal—Plea of want of jurisdiction—W bet ber 
can be raised in L. P. A. 

Where a person institutes a civil suit for refund of octroi which has been 
assessed by the Municipal Board on goods imparted on the ground that the 
goods were not in fact assessable or that the amount of assessment was 
excessive; beld, that in view of the provisions of Sec. 164, Municipalities 
Act, such a suit does not lie in the Civil Court. 

A plea of want of jurisdiction can be raised in a Letters Patent Appeal 
even though it does not appear to have been pressed before the single judge 
of the High Court. 

LETTERS PATENT APPEAL against the decision of the Hon’BLe Mr. 

Justice Young, reported in [1934] A. L. J. 761. 


A. M. Kbwaja for the appellant. 

K. N. Katju and B. ik for the respondeat. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is an appeal by the Municipal Board of 
Benares arising out of a suit brought by the plamtifl company for refund 
of certain octroi duty charged from them on certain ceiling fans imported 
into the municipal limits. The goods were detained at the barrier and were 
charged at the rate of six pies per rupee on their value. The plaintiff 
paid the duty under protest and got their goods released. The plaintiff 
company has now instituted the suit in the civil court for refund of the 
octroi on the ground that the goods were not chargeable with octroi at all. 
The defendant inter alia pleaded that the civil court had no jurisdiction to 
entertain the suit. An issue on the question of jurisdiction was framed 
by the trial court, but it was not seriously pressed on behalf of the 
defendant. The point was again raised in the grounds of appeal before 
the lower appellate court, but the judgment of taat court does not suggest 
that the point was argued. Before a learned Judge of this Court in 
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second appeal the point does not appear to have been argued, and the - 


only question considered was whether the electric ceiling fans could come 
under the category of “hardware” so as to be chargeable under Article 
82 of the Schedule. 
A preliminary objection is taken on behalf of the plaintiff that 2 new 
point which was not argued before the learned Judge of this Court 


should not be allowed to be raised in the Letters Patent Appeal. Reliance . 


is placed on the observations in Brij Bhukban v. Durga Datt, that in 
appeals under the Letters Patent an appellant is not entitled to be heard 
on points which he had not raised before the Judge from whose decree he 
- *L. P. A. 37 of 1934 
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was appealing. Probably all that the learned judges meant to lay down 
was that he was not entitled as of right to raise such a’ question, and not 
that the Letters Patent Bench itself is precluded from allowing such a 
point to be raised. Even in the case o= Ramkinkar Rai v. Tufani Abir 
it was conceded that a question involving jurisdiction can be raised for 
the first time in appeal. It was pointec out in the later Full Bench case 
of Mababir Singh v. Narain Tewari? that the list could not be exhaustive 
and any suggestion that no other category could be considered would 
be an obiter dictum. ‘The matter has been set at rest by the pronounce- 
ment of their Lordships of the Privy Council in the case of the Official 
Liquidator of M. E. Moolla and Sons, Limited v. Mrs. Perrin R. Burjorjee* 
where their Lordships, quoting the remarks of Lord Watson in the Con- 
necticut Fire Insurance Company v. Kavanagh*, pointed out that where a 
question of law is raised for the first time in a Court of last resort upon the 
construction of a document or upon facts either admitted or proved beyond 
controversy, it is not only competent but expedient in the interests of 
Justice to entertain the plea. But the exxediency of adopting such a course 
may be doubted when the pleas cannot be disposed of without deciding nice 
questions of fact. We are, therefore, oz opinion that a plea of want of 
jurisdiction can be raised in this Letters Fatent Appeal even though it does 
not appear to have been pressed before th= learned Judge of this Court. 

The first contention urged before us on behalf of the appellant is that 
no suit for a refund of octroi duty lies in the civil court. 

Section 128(1) of the Municipalities Act, 1916, empowers a Board to 
impose several kinds of “taxes”, and the Lst includes an octroi on goods or 
animals brought within the municipality for consumption or use therein. 
The opening portion of the sub-section indicates that an octroi is regarded 
as one of the taxes which can be imposed >y the Board. In Sec. 133(1) it 
is specifically mentioned that if the propcsed “tax” falls under any of the 
Clauses (I) to (XII) of Sub-section (1) oF Sec. 128, the Commissioner may 
refuse to sanction it. Clause (VIII) of Sab-sec. (1) is the clause referring 
to octroi on goods. Similarly Sec. 166 speaks of any sum on account of 
“tax” other than an octroi or toll, or any similar tax payable upon immediate 
demand. It therefore seems to be obvious that the word “tax” is intended 
to be comprehensive enough to include an octroi or a toll also. Section 153 
also is general in its scope and provides far the making of rules regulating 


- the assessment, collection or imposition ‘of -axes, and in the case of octroi or 


toll, the determination of octroi or toll Limits. That is to say, the assess- 
ment and collection of octroi as well as the determination of the limits of 
octroi can be provided for in the rules made by the Board. Section '160 
allows an appeal in the case of all taxes cher than those assessed upon the 
annual value of buildings or lands, and Sec. 162 provides for a reference to 
the High Court in case there is a reasonatle doubt. It is difficult to hold 
that these sections are inapplicable to the assessment, imposition or demand 
of .octroi. 

` We then come to Sec. 164 on which main reliance is placed on behalf 
of the appellant. It provides: 
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(1) No objection shall be taken to a valuation or assessment, nor shall 
the liability of a person to be assessed or taxed be questioned in any other 
manner or by any other authority than ıs provided in this Act. 

(2) The order of the appellate authority confirming, setting aside or 
modifying an order in respect of valuation or assessment or liability to 
assessment or taxation shall be final. 

The marginal note added to the section is “Bar to jurisdiction of civil 
and criminal courts in matters of taxation.” Both the marginal note as 
well as the language of the two sub-sections indicate that it is the intention 
of the Legislature that matters of this kind are to be decided finally in 
accordance with the provisions laid down in the Municipalities Act and not 
otherwise, and that they should not be reopened in any civil or criminal 
court in any manner other than that which is provided in this Act. It is 
obviously intended that all objections to the valuation or assessment as well 
as to the liability or assessment of taxes shall be made either to the Board or 
appellate authority and that the ultimate decision of the appellate authority 
shall be absolutely conclusive and incapable of being reopened in any other 
court except in accordance with the provisions of zhe Act itself. 

It has been held by a Bench of this Court that when proceedings are 
started under Sec. 155 of the Municipalities Act the question whether an 
offence has in fact been committed can be considered afresh by the criminal 
court because there is provision for conviction for such an offence in the 
Act itself. In the case of Kashi Prasad Verma v. Municipal Board, Benares’, 
there was a remark in the nature of an obiter dictum that 

so far as civil courts are concerned the contention (that the jurisdiction 

is barred) is well-founded. 
The learned counsel for the respondent has relied on the case of Chair- 
man of Giridib Municipality v. Srish Chandra Mozumdar’. That case 
turned on the interpretation of Sec. 116 of the Bengal Municipalities Act, 
1884. In the previous Act the words “nor shall the liability of any person 
to be assessed or rated be questioned,” had also occurred in the same section, 
but in 1894 these words were deliberately deleted by the Legislature and 
omitted from the section. Furthermore, there was no marginal note indi- 
cating that the section was intended to be a bar to the jurisdiction of civil 
or revenue courts. It is also quite clear that there the taxation had been 
made in respect of income earned outside the jurisdiction of the municipal 
limits. In those circumstances the Calcutta High Court held that suit in a 
civil court was maintainable. The position in these provinces is quite 
different because the language of Sec. 164 together with its marginal note is 
quite emphatic. It may also be noted that in Chapter X of the Municipal 
Account Code, Sec. 134 onwards, the imposition of octroi duty is called an 
assessment. We are, therefore, of opinion that no suit for a refund of 
octroi which has been assessed by the Municipal Board on goods imported 
lies in a civil court on the ground that the goods were not in fact assessable 
or that the amount of assessment was excessive. 


The next question is whether the goods were really chargeable with 


octroi duty. It is not absolutely necessary to decide this finally in this case. 


The learned single Judge was of the opinion thaz ceiling electric fans did 
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not come within the category of hardware mentioned at Serial No. 82 of 
the Schedule. There is much to be said for the view that “hardware” 
would not include machinery of the kind of electric ceiling fans. The 
learned counsel for the Municipal Board suggested that they may come under 
the heading “other metals and articles made therefrom”; while the learned 
counsel for the respondent pointed out that iron, brass, copper etc. had been 
previously mentioned and the expression “other metals” would not include 
iron. - It is not necessary to decide this point. But we may point out that 
Class (14) expressly exempts from duty machinery, meaning machines or 
sets of machines to be worked by electric power. Electric ceiling fans are © 
obviously within the scope of this category. Although no suit lies for 
refund of the octroi duty we must express our opinion that the goods were 
actually-exempt from duty, when considering the question of costs. 

We accordingly allow the appeal and dismiss the plaintiff’s suit, but 
we direct that the parties should bear their own costs throughout. 


Appeal alowed 


JOERA BIBI (Plsintiff) 
Versus 
FATIMA and orHers (Defendants) * 
Pre-emm ption—Sale—aA sets up his benamidar to sue for preemption—Suit decreed 
— Whether A can recover property from bis benamidar. - 
On a sale of property, A, who had no right of preemption, sct up his 
benamidar, B, to claim the property by right of preemption which she - 
possessed. B’s suit for preemption was decreed and she obtained possession. 
Held, in a suit to recover the property, that A having successfully per- 
petrated a fraud on the vendee and the Court, A or his representative-in- 
interest could not be permitted to say that B obtained the decree for A’s 
benefit. 
Petherpermal Chetty v. Musuandy, I. L. R. 35 Cal. 551 at 558 applied. 
. SECOND APPEAL from a decree of BABU RAMA CHARAN, VERMA, 
Additional Subordinate Judge of Azamgarh, confirming a decree of Basu 
ANAND BEHARI LAL, City Munsif. 
Mukhtar Abmad for the appellant. 
` Appeal heard under Order 41, Rule 11, C. P. C. 
The following judgment was delivered by 
NIAMATULLAH, J.—The plaintiff-appellant is a mortgagee from 
Sheikh Mohammad, defendant No. 3, and sued the defendants, three in all, 
for a declaration that his mortgagor is the owner of the property in dispute. 
In the alternative she prayed for a decree for possession. It is alleged in 
the plaint that the property in suit belonged to one Saiduddin, who executed 
a deed of sale in respect thereof in favour of Mathura Prasad and others. 


‘Defendant No. 3 instituted a suit for preemption on foot of that sale deed 


but realised that owing to a certain partition he had no proprietary interest 
in the tenure in which the vended property was situate. Accordingly he 
made Mst. Fatima, defendant No. 1, who had an interest in that tenure, 
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to institute a suit for preemption. A decree was in favour of Mst. 


_ Fatima, who obtained delivery of possession followed by mutation of, 


names in the revenue register. The plaintiff’s case is that the price deposited 
in the name of Mst. Fatima had been paid by defendant 3 and that he bore 
all the expenses of the litigation against the vendee. The plaintiff also 
alleges that she is in fact in possession, and that Mst. Fatima had through- 
out acted for her mortgagor defendant 3. The suit was contested by Mst. 
Fatima, who pleaded that she had preempted the property for her own 
benefit and that she paid the purchase money. The suit was dismissed by 
both the courts below on the preliminary point that assuming all the allega- 
tions to be found in the plaint were true, the plaintiff could not succeed. 
The lower appellate court has expressed the opinion in a well-considered 
judgment that, on his own showing, defendant Na. 3 perpetrated a fraud on 
the vendee, the law of preemption and the court and the purpose of the 
fraud having been fulfilled, it is not permissible tor her or her representa- 
tives-in-interest to say that the preemptor obtained the decree for her 
benefit. The lower appellate court has also considered the alternative case 
which appears to have been set up in argument before it, viz., that the 
defendant No. 3 be directed to transfer the property to the plaintiff on 
proof of the fact that the latter supplied the purchase money and there was 
an understanding between defendant No. 3 and the preemptor that the 
property would, after the decree in the preemption suit, be transferred to 
the former. There is no suggestion in the plaint of any agreement be- 
tween the preemptor and defendant No. 3 that the former would transfer 
the property in lieu of the expenses defrayed by the latter. ‘The only 
point which requires consideration is whether the view taken by the 
lower appellate court of the rights of the plaintiff on her own allegation 
is correct. In my opinion the case falls within the rule which was accepted 
by their lordships of the Privy Council in Petherpermal Chetty v. Muni- 
andy Servai', ‘Their Lordships quoted with approval the following 
passage from Mayne’s Hindu Law, 7th Edn., p. 595, Para. 446:— 
Where a transaction is once made out to be a mere benami it is evident 
that the benamidar absolutely disappears from the title. His name is simply 
an alias for that of the person beneficially interested. The fact that A has 
assumed the name of B in order to cheat X can be no reason whatever why 
a Court should assist or permit B to cheat A. But, if A requires the help 
of the court to get the estate back into his own possession, or to get the 
title into his own name, it may be very material to consider whether A has 
actually cheated X or not. If he has done so by means of his alas, then it 


has ceased to be a mere mask, and has become a reality. It may be very - 


proper for a Court to say that it will not allow him to resume the indivi- 
duality, which he has once cast off in order to defraud others. If, however, 
he has not defrauded anyone, there can be no reason why the Court should 
punish his intention by giving his estate away to B, whose ro is even 
more complicated than his own. ‘This appeazs to be the principle of the 
English decision. For instance, persons have been allowed to recover pro- 
perty, which they had assigned away ... where they had intended to 
defraud creditors, who, in fact, were never injured But where the 
fraudulent or illegal purpose has actually been effected by means of the 
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colourable grant, then the maxim applies: 1 peri delicto potior est conditio 
possidentis. The court will help neither party. Let the estate lie where 

it falls. ~ 
It seems to me that the circumstances of this case clearly attract the 
application of the rule embodied in the passage quoted above. Defendant 
3 had no preferential right of purchase as against Mathura Prasad and 
others, who as vendees would have successfully resisted his suit for preemp- 
tion. If the plaintiff’s allegation are true, defendant 3 set up his alias as 
is now alleged, to claim the property by right of preemption which she 
undoubtedly possessed and which could not be successfully resisted by 
Mathura Prasad. The latter in full belief that defendant No. 1 was pre- 
empting for herself either did not put forward any defence or lost the 
case against her. The Court, likewise, treated defendant 1 as the real pre- 
emptor, passed a decree in her favour and put her into possession. If it 
be assumed that the real preemptor was defendant 3 and defendant 1 acted 
only as his benamidar in that suit, Mathura Prasad had been clearly 
defrauded. If the real nature of the arrangement now asserted had been 
disclosed in the preemption suit, Mathura Prasad would have defeated the 
claim of defendant 1. It is, to my mind, doubtful if the courts will recog- 
nize a benami preemption; but assuming that such a thing is permissible 
having regard to the provisions of the law of preemption, I think it is not 
open to defendant 3 to assert that he ousted Mathura Prasad and others, 
vendees, by the device of making defendant 1 to exercise her right of pre- 
emption, though in fact he himself was the pre-emptor. For these reasons 
I think the lower courts have taken a correct view of the case. The appeal 
has no force, and is dismissed under Or. 41, R. 11, C. P. C. 
; Appeal dismissed 


SECRETARY OF STATE FOR INDIA IN COUNCIL (Defendant) 
Versus 
NARAIN DAS SHYAM LAL (Plaintiff) * 
Railways Act (IX of 1890), Sec. 76—Consignment under Risk Note Form A— 
Suit for compensation for damage to gocds—What plaintiff must piove. 
Where the goods tendered to the railway for carriage were either in a 
bad condition or defectively packed, and the goods were despatched under 
Risk Note Form A, which represented the contract between the railway 
and the consignor, beld, in a suit by the consignor for compensation for 
damage to the goods, that inorder to succeed the plaintiff must prove that 
the damage to the goods had arisen from misconduct on the part of the 
railway, and the plaintiff was not relieved of the necessity of proving this 
by Sec. 76, Railway Act. This section only shows that if it is clear that 
the damage has been caused by the misconduct of the railway, it is not 
necessary for the plaintiff to prove how the misconduct had caused the 
Civ REVISION against the order of Bapu SHANKAR LAL, Judge of 
Small Cause Court, Aligarh. . l 
Muhammad Ismail (Government Advocate) for the applicant. 
The opposite party was not represented. 


"Civ. Rev. 598 of 1934 
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The following judgment was delivered by 


KENDALL, J— This is an application on behalf of the Secretary of 
State for India in Council ae the Agent of the Eastern Bengal Rail- 
way and the East Indian Railway for the revision of an order of the judge 
of the small cause court, Aligarh, in which the suit of the opposite party 
for Rs. 32 damages was decreed. The circumstances are stated in the 
judgment of the trial court. It appears that the plaintiff had consigned a 
number of bags of rice for despatch to Aligarh, and that when the rice 
arrived at the station of destination, damage was found to have been caused 
to the extent of six maunds, and the plaintiff therefore sued for compensa- 
tion to the amount of Rs. 30, the value of the rice. 

In decreeing the suit the judge noticed the evidence brought by the 
Railway to prove that the wagon was water-tight, and he also noticed that 
in the Risk Form A which represented the contract between the parties, 
a note had been made when the goods were despatched that the bags in 
which the rice was consigned were in a damaged condition, some were 
resowed, others showed signs of probing and damp storage, so that they 
were liable to deteriorate in transit. Risk Form A is a form that is used 
when goods are already damaged and it is one of those forms which are 
known as owner’s risk forms, but the judge in giving the plaintiff a decree 
has relied entirely on Sec. 76 of the Indian Railways Act in which it is laid 
down that in a suit against a railway administration for compensation for 

. . deterioration of goods delivered to a railway administra- 
tion for carriage by railway, it shall not be necessary for the plaintif to 
prove how the loss, destruction or deterioration was caused. This provision 
was made by the Legislature no doubt for the protection of plaintiffs who 
had suffered Joss but who were not in a position to prove in what manner 
the property had been damaged or destroyed after it had been consigned 
to the railway, because in the ordinary course of events they are not in a 
position to know how the loss has been caused. But the Act has not any- 
where provided that a plaintiff is absolved from the duty of proving that a 
railway administration is liable for causing the loss or deterioration of the 
goods, and from the terms of the contract it appears that the plaintiff 
knew of the fact that the goods tendered to the railway were either in bad 
condition or defectively packed and understood to hold the railway 

harmless and free from all responsibility for the condition in which the 
aforesaid goods may be delivered to the consignee at destination and for any 
loss arising from the same except upon proof that such loss arose from 
misconduct on the part of the railway administration’s servants. 

In the present case the plaintiff did not prove that the loss or damage 
to the rice had arisen from misconduct on the part of the railway adminis- 
tration’s servants, and the Judge apparently believed that he was relieved 
of the necessity of proving this by Section 76 of the Act. ‘This, however, 
only shows that if it is clear that the damage has been caused by the mis- 
conduct of the railway servants, it is not necessary for the plaintiff to prove 
how their misconduct had caused the loss. In this case, from the evidence 
that was before the Court, it seems to be highly probable that the goods 


- which were consigned in a damaged condition and remained in the train 
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for over ten days had deteriorated for this reason and not through any 
misconduct and negligence on the part of the railway administration. Ac 
any rate, it is quite clear that the learned Judge misdirected. himself as to 
Secretary or the law in a matter of this sort, and that his decision is a result of this mis- 
2 direction. No one has appeared on behalf of the opposite party in this 
Naran Das Court. I therefore allow the application, set aside the decree and order ot 


ine the trial court, and direct that the plaintiff’s suit be dismissed with costs 
Kenta J. in both courts. 


Application alowed — 


OFFICIAL RECEIVER, ALIGARH (Decree-holders) 
versus 


HIRA LAL (Judgment-debtor)* 


Civil Procedure Code, Or. 21, Rules 22 and 23—Heirs of decree-bolder apply for 
substitution and execution —Jud gment-debtors do not eppeer—Ex parte order 
for substitution and execution passed—Execution case struck off—Snbsequent 
application—]ud gment-debtors take objection that previous application not 
being in accordance with law the present application was barred by thne— 
Whetber.judgment-debtors barred from raising objection. 


The sons of a deceased decree-holdez made an application for substitution 
of their names and for execution af the decree. The application was 
signed by a pleader and was accompanied by a vakalatnama in which 
however the place meant for the name of the pleader was Ieft blank and 
the vakalatnama did not bear any signature of the pleadcr. The application 
as filed was therefore not filed by a duly authorised person and was not 
in accordance with law. This fact was overlooked by the office and the 
court ordered notices to issue to the sudgment-debtors who did not appear. 
An ex perte order for substitution of names was passed and the court 
ordered that execution should proceed. The proceedings however did not 
fructify and the execution case was ultima el struck off. Subsequently 
a fresh application for execution was made and notice ordered to issue. 
The judgment-debtors on this occasion appeared and objected that the 
present application was barred by- time inasmuch as the previous applica- 
tion was mot an application in accordance with law. Held, that the judg- 
ment-debtor in this fresh proceeding was not barred from raising this 
objection. 

Mungul Persbad Dichit v. Girja Kani, I. L. R. 8 Cal 51, Dwarka Das v. 
Mubemmad Asbfaqullab, A. I. R. [1925] AlL 117, Dip Prakash v. Dwsrka, 
I. L. R. 48 All. 201, Reja of Renenad v. Velusemi Tever, 48 I. A. 45 
distinguished. 
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The judgment of the Court was delivered by 
SULAIMAN, C. J.—This is an appeal-by the decree-holder TS out 
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of an execution proceeding. A. simple money decree was passed on 
August 1, 1924, and an application, whieh was in accordance meh law,. 
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was made on July 23, 1927, for execution, but had become infructuous 
because the decree-holder was unfortunately murdered. On June 18, 1930, 
an application was made on behalf of his three sons for substitution of 
their names and for execution of the decree. The application was signed 
by a pleader and was accompanied by a vakalatnama in which, however, 
the place meant for the name of the pleader was left blank, and the 
vakalatnama did not bear any signature of the pleader showing that he 
had accepted it. The facts were overlooked by the office, and the Court 
ordered notices to issue-to the judgment-debtor. They did not appear to 
show cause or raise objections. The Court accordingly ordered that the 
names of the sons of the deceased decree-holder should be brought on the 
record in his place and that execution should proceed. ‘The proceeding, 
however, did not fructify and the execution case was ultimately struck off. 


On November 14, 1930, a fresh application for execution of the 
same decree was made and notice ordered to issue. ‘The judgment-debtor 
on this occasion appeared and objected that the present application was 
barred by time inasmuch as the previous application of June 18, 1930 was 
not an application in accordance with law. ‘The courts below disallowed 
the objection on the ground that it was no longer open to the judgment- 
debtor to raise any such plea. In second appeal a learned Judge of this 


Court has come to the conclusion that the judgmeat-debtor is not prevented ' 


from raising this matter, 

So far as the defect in the vakalatnama is concerned, the point is covered 
by the authorities of this Court, namely, Mubainmad Ali Khan v. Saktu* 
and Chitta v. Mst. Jafo*. The application as filed had not been filed by a 
duly authorised person and was not in accordance with law. 


The only question that remains for consideration is whether it is open 
to the judgment-debtor to raise this objection now when he failed to 
appear on the previous occasion. 

Four cases have been referred to in this connection. The case of 
Mungnl Pershad Dichit v. Girja Kant LabirB was a case under the corres- 
ponding section of Act IX of 1871;-but in that case as pointed out by 
their lordships of the Privy Council at p. 60, the attachment of the 
property in pursuance of the order in execution was continuing and the 
judement-debtor had consented to such continuance. The second applica- 
tion was to give effect to that continuing attachment. Accordingly it 
was laid down that the judgment-debtor was estopped from contesting that 
the attachment itself was invalid because the order for attachment had been 
made on an application which itself had been barred by time. The case 
is accordingly clearly distinguishable. Similarly the case of Dwarka Das v. 
Mubammad Ashfagulab* was a case where the court had actually ordered 
the substitution of the name of the transferee of the decree-holder, and 
it was held that at a subsequent stage the judgment-debtor could not be 
allowed to say that the order directing substitution of names was invalid 
because no valid transfer had in fact taken place. There the judgment- 
debtor was impugning the validity of the order directing substitution of 
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names itself. Again in the case of Dip Prakash vw. Dwarka Prasad’ the 
order passed for execution was fully carried out and the platform which the 
decree-holder wanted to have demolished was actually demolished by the 
amin of the court in pursuance of the order. The judgment-debtor was 


therefore not allowed to come up at a later stage and claim compensation 


on the ground that the previous application on which the order had been 
made was defective. 

In the case of Raja of Ramnad v. Velusaimi Tevar®, when notice was 
issued to show cause why the applicant should not be brought on the record — 
as an assignee of a partially executed decree, the judgment-debtors 
appeared, denied the assignment and objected that the right to execute the 
decree was barred by limitation and also questioned the liability of certain 
properties to attachment. ‘These objections were overruled, the assign- 
ment was recognised and the. decree-holder was allowed to execute the 
decree and was oiven cermision to fils a fresh application for attachment. 
After the order had become final and pena eek of some properties was 
made, the judgment-debtor objected -hat the execution was barred by 
time. Their lordships of the Privy Council overruling the Indian Court 
held that it was no longer open to the Court subsequently to hold that 
execution was 


It is noteworthy that in the last-mentioned case the judgment-debtor 
had appeared and filed objections. The Court therefore had to proceed 
under Order 21, Rule 23 (2) and had to consider the objection and make 
such order as it thought fit. Its order was therefore binding on the 
judgment-debtor and operated as an estoppel by judgment. 


None of these cases was a case where the judgment-debtor had not 
appeared and the order was passed ex parte. The scheme of the provisions 
of Order 21 seems to be that when an application for execution or for 
taking a step-in-aid of execution is made the Court has to see prima facie, 
principally on the office report, whether the application is in accordance 
with law and not barred by time, and is not otherwise improper: In the 
absence of the judgment-debtor, the Court not finding any apparent 
defect in the application or such defect not being brought to its notice, 
orders notice to issue to the judginent-debtor, under Rule 22, where the 
application is made more than three years after the date of the decree, or 
when it is made against the legal representative of a party. In other 
cases notice is not even issued. Order 21, Rule 23 provides that where 
the person to whom notice is issued under the last preceding rule does not 
appear or does not show cause to the satisfaction of the Court why the 
decree should not be executed, the Court shall order the decree to be 
executed. It is, therefore, apparent that when after notice has been issued 
the judgment- debtor does not appear and does not file objections, the 
Court is not called upon to make any further investigation into the matter, 
but it is its duty to order the decree to be executed. The order has to be 
passed automatically and there is no occasion for the Court to exercise its - 
judgment as to the merits of any possible objection that might have been 
raised if the judgment-debtor had appeared. In such circumstances it 
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is difficult to say that when the Court has no discretion in the matter, its Grn 
order directing the decree to be exectted is an adjudication of the dispute — 1555 
between the parties which operates as res judicata by implication.. . 

If the order directing the decree to be executed were continuing and 
were operative and proceedings were being taken in pursuance of it, the ` y, 
judgment-debtor would not be allcwed to go behind that order and Hma Lat 
challenge its propriety when he had rot appeared. But if the proceedings 
somehow or other terminated, it would be difficult to say that the ex parte c]. 
order made by the Court at the time when the notice was issued or the 
"necessary order which had to be made by the Court when he did not appear, 
operates as res judicata and must be deemed to have finally decided that the 
application filed before the Court had been in every way proper and valid. 

In the present proceeding the juigment-debtor is not saying that the 

order for substitution of names made by the Court was invalid. As a 
matter of fact under Order 22, Rule 12, no application for substitution of 
names in an execution proceeding is at all necessary. ‘There being no bar 
of limitation, it would have been open to the execution court to have the 
defect in the yakalatnama rectified and order substitution forthwith. But 
what the judgment-debtor now objects is that the defective application 
which had been made on June 18, 1930, cannot serve as a fresh starting 
point for purposes of limitation. He does not challenge the order direct- 
ing substitution of names, but urges that the application on which the 
order was made not being in accordance with law does not save limitation. 
We find it difficult to hold that the jucgment-debtor in this fresh proceeding 
is barred from raising this objection. ‘The view taken by the learned Judge 
is correct. f 

We accordingly dismiss this appeal with costs. 








Appeal dismissed 
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RADHA KANT THAKUR AnD otuers (Plaintiffs) * Z 
Tenancy Act (III of 1926), Sec. 45—Perpetual lease by mabeni—On suit by bis Feb. 22 
sticcessor lease beld to be not binding om htin—Position of lessees that of 
tenants—Suit for possession and mesne profits lies in revenue court. 
Where, on a suit by the new manager of endowed property, a perpetual 
lease executed by his predecessor is held to be not binding on him, the 
position of the lessees, who had occupied the property for a number of years 
and had been paying rent regularly, is not that of trespassers but is that 
of tenants because the late manager had the legal right to admit them to 
the occupation of the land, and a suit against them in regard to possession 
and mesne profits lies in the revenue court. 
Basdeo Narain v. Mohammad Yusuf, 26 A. L. J. 1313 applied. 
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Additional Subordinate Judge of Muttra, modifying a decree of Maury 
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1935 ~The following judgment was delivered by 


Maura Dan GANGA Natu, J.—This is a defendants’ appeal and arises out of a 
Kax suit brought against them by the plaintiff-respondents for a declaration 
Rape, Kany that the perpetual lease, dated February 12, 1904, granted by the late 
Mahant Narain Das was ineffective and not binding on the plaintiffs. The 
Genga Neth, J. plaintiffs further prayed for possession amd mesne profits against the defen- 
dants. The plaintiffs’ case was that Narain Das was the mahant. He 
granted a perpetual lease of the property in dispute to defendant No. 1 
and the deceased ancestor of defendants Nos. 1 to 6. Narain Das died on 
November 18, 1923, and was succeeded to by Ram Kishan Das, plaintiff 
No. 4, as mahant and manager of the temple. The plaintiffs further 
stated that Narain Das had no power to execute the lease and it did not 
and could not enure beyond the lifetime of Narain Das. The trial court . 
found that the lease was without legal necessity and void and decreed the 
claim. In appeal the learned Subordinate Judge upheld the findings of 
the trial court as regards ‘the lease bemg void and without any ‘legal 
necessity, but modified the decree for the amount of mesne profits. Against 

this decree, this appeal has been filed by the defendants. E 


2 On the concurrent findings of both the courts below that the lease was 
yas without any 'legal necessity and Narain Das had'no power to give a perpe- 
~ tual lease, there can be no doubt about the lease being void and ineffective 
after the death of Narain Das. The plaintiffs are, therefore, entitled to 
the declaration prayed for. The next question is whether the plaintiffs’ 
- suit for possession and mesne profits lay in the Civil Court. As already 
stated the lease was given by the plaintiffs’ predecessor, who was as good a. 
mahant as the plaintiffs themselves, and was the manager of the property. 

He had every right to give leases of the’ property in the ordinary course of 
management, and there would have been rothing to prevent his granting an 
ordinary lease to the present lessees. It was only by granting a permanent 
lease that he exceeded his power. ‘The lessees were admitted by the manager 

to the occupation of the land as long ago as 1904. ‘They were allowed to 
remain in possession even after the death of Narain Das for 2 number of 
years. The lessees have presumably been in possession since 1904, and have 
been paying rent regularly. As already -stated, the manager Narain Das 
had legal authority to admit the lessees ta the occupation of the land. . In 
these circumstances, it is altogether wrong to regard the lessees as trespassers.’ 
Section 45 of the Agra Tenancy Act of 1926 lays down: l 
Whenever any person, who bas been admitted to the occupation of land, 

or permitted to the occupation of land or permitted to retain possession of 

land, by any one'having a right to admit ór permit him with the intention 

that a contract of tenancy should thereby be effected, but withaut any 

rent being fixed, either he or the person so admitting 'or permitting him may 

at any time during the period of his occupation or within three years after 

the expiry of such period sue to have rent fixed thereon. 

The position of the lessees is analogous to that of persons who have 
been admitted to the occupation of the land in this way. There is no doubt 
that the lessees were admitted to the occupation of the land by a written 





~~ 
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contract which has been held to be void. This fact does not affect the 
position of the lessees which is not that of a tr r but is that of a tenant. 
This view is supported by Basdeo Narain v. Mohammad Yusuf'. There the 
‘brother of the minor plaintiff, acting as the manager of the joint Hindu 
family, executed a perpetual lease of a portion of the ancestral property at 
a rental of Rs. 70 a year, whereas it had previously been leased and at any 
time might have been leased at a rental of Rs. 125 a year and the lessees gave 
the lessor a nazrana of Rs. 1,200 but there was not shown to have been 
either any advantage in giving a permanent lease or in realising the ready 
money. It was held that the permanent Icase was null and void and 
ineffectual as against the plaintiff, but inasmuch as the lessees had occupied 
the property for 2 number of years and had been paying rent regularly 
and as the lessor had legal right to admit them to the occupation of the land, 
it would be altogether wrong to regard the lesees as trespassers merely 
because the lessor exceeded his power in executing the permanent lease and, 
therefore, the lessees could not be ejected. The relationship of landlord 
and tenant had been established between the parties and it was open to them 
to settle their rights and liabilities in the revenue court. 

The result is that the appeal is allowed in part. The plaintiff-res- 
pondents’ declaration that the permanent lease is null and void and ineffec- 
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tual as against them shall be confirmed but their snit in regard to possession - 


and mesne profits shall be dismissed. It will be far the parties to settle their 
rights and liabilities as to possession and rent in the revenue court. ‘The 
parties shall get and pay costs in all the courts in proportion to their success 

and failure. 
Permission to file a Letters Patent Appeal is rejected. l 
Appeal alowed in par 
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BAQA ULLAH KHAN anp oTHers (Plaintiffs) 
Versus - 


GHULAM SIDDIQUE KHAN ann orners (Defendants) * 


Mussalmen Waqf Validating Act (VI of 1913), Sec. 3, Proviso to—Reservation 
of ultimate benefit for the poor—When can be implied. 


The reservation of the ultimate benefit contemplated by the Proviso to. 


Sec. 3 of the Waqf Validating Act of 1913 can either be made expressly 
or impliedly. The answer to the question whether the reservation of the 
ultimate benefit for those purposes has been made by a deed of waqf must 
depend on the intention of the waqif as disclased by the deed. 

Where the words “Waqf fi sabi-lillab” have been used and waqf has been 
created ın perpetuity, and there ‘is provision for the appointment of the 
mutwallis for all time to come, and a portion of the usufruct of the 
wagf property has been reserved for pious and charitable purposes, and the 
“waqif had in contemplation the possible extinction of tbe line of his 
descendants who were to be the principal recipients of the profits of 
the waqf property, the irresistible conclusion is that the waqif intended by 

: implication to reserve the ultimate benefit for the purposes enumerated in 
the Proviso to Sec. 3 of the Waqf Validating Act of 1913. 
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= “The judgment of the Court was delivered by 


»  IepaL AHMAD, J.—One Wilayat Husain Khan executed a deed of 
waqf on April 28, 1925, and the sole question for consideration in ~ 
the present appeal is whether by that-deed a valid waqf was created in | 
accordance with the provisions of the Mussalman Waqf Validating Act 
(Act VI of 1913), and on the answer to that question depends the decision 


of this appeal. > 
~ After the execution of the deed of waqf, Wilayat Husain on August 
10, 1925, filed a suit for the revocation and cancellation of the deed and in 
{hoa leematiye for the rect icanon of the same “The miit was based mainly 
on the allegation that the execution of the deed was brought about by the | 
exercise of undue influence on Wilayat Husain by Ghulam Siddique Khan, 
one of the defendant-respondents before us, and that as there was no. 
ultimate dedication by the deed in favour of the poor or for some pious, ` 
religious or charitable purpose, as enjoined by the Proviso to Section 3 of 


3 
`% 


‘the Waqf Validating Act, the waqf was invalid. It was further stated in 


the plaint that Wilayat Husain intended to make provision by the deed for 


` the maintenance, amongst others, of his nephew, Imdad Husain, and his 


-. descendants and that, in the event of the court refusing to cancel the deed, 


provision for the maintenance of Imdad Husain and his descendants be 
also made in the deed by rectification of the same. ‘The defendants to the 
suit were Mst. Taslimunnisa, the wife, and Kaniz Fatma, the daughter of 
Wilayat Husain, and Ghulam Siddi ue, the husband of Kaniz Fatma, and , 
these very persons were the prin beneficiaries under the. deed of waqf. 
The suit was contested by the defendants and the learned Subordinate Judge 
directed Wilayat Husain to appear in person on the date fixed, for striking 


issues “For his examination for elucidation of material’ facts”. - Wilayat 


- Husain did not attend in person on the date fixed and the court on October 


12, 1925, passed an order dismissing the suit for default with’ costs to. the - 


answering defendants. 


Wilayat Husain died on January 13, 1930, and the suit giving’ ao 
to the present appeal was filed on March 20, 1930, by the plaintiff-appel- `. 
lants, who are the sons of Imdad Husain and the grand-nephews of Wilayat 
Husain. In the plaint the validity of the deed of gift was assailed on the 
very grounds on which Wilayat Husain had prayed for the cancellation of 
the wagf in the suit filed by him. The phintiffs alleged that, the execution 
of the deed of waqf was brought about by the exercise of undue influence 
on Wilayat Husain and that as there was no ultimate dedication in favour 
of the poor or for some religious, pious or charitable purpose, the waqf was 
invalid. 

Kaniz Fatma had died in the lifetime of Wilayat Huszin and-the 
defendants to the present suit were Ghulam Siddique and Mst. Taslimun- 
nisa. Both the defendants contested the suit. They denied the allegation 


A 
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of the plaintiffs about the exercise of undue influence and maintained that 


the waqf was valid. They also pleaded -hat the order of the Subordinate 

‘Judge dated October 12, 1925, dismissing the suit filed by Wilayat Husain 
- operated as res judicata and was a bar to thè~present suit in view of the 
provisions of Order 9, Rule 9, C. P. C. 

The learned Subordinate Judge upheld the contention of the defend- 
ants that Order 9, Rule 9, C. P. C. was a bar to the suit. He, however, 
held that “the ultimate benefit” was not, by the deed, expressly or impliedly 
reserved for the poor or for any other purpose recognized by the Moham- 
medan Law~as religious, pious or charitable purpose of a permanent 
character, and, as such, the waqf was invalid. But, in view of his finding 
that the dismissal of the former suit was a bar to the present suit, he 
dismissed the suit. 

‘In appeal before us the learned counsel for the plaintiff-appellants has 
contended that the learned Subordinate “udge was wrong in holding that 
Order 9, Rule 9, C. P. C. was a bar to the suit. In our judgment there is 
considerable force in this contention but, as we are of the opinion that the 
waqf created by the deed was valid and tie plaintff’s suit must fail on the 
merits, we refrain from expressing opimion on the point. 

The deed. of waqf is couched in plain and simple language and is 
mostly free from legal technicalities. It begins with a recital of the fact 
that Wilayat Husain, the wagif, is the owner of the properties covered by 
the deed. It is then stared that the waqif has a daughter Kaniz Fatma and 
a wife Taslimunnisa and that he is anxicus to make a waqf of his entire 
property in the name of God (Fi Sabi-Liflah) for the sake of maintenance 
of himself, his wife and daughter and abo with a view to obtaining the 
blessings of the next world so that he mszy be receiving blessings after his 
death, The deed then goes on to provide that the waqif had made a waaf 
alal-aulad and.a wagqf fi-sabi-lilah in persetuity and for ever and that he 
had no proprietary rights left in the property and that he had removed his 
proprietary possession and entered in possession of the same in the capacity 
of a mutwalli. ‘Then follows the provision as to the line of mutwallis. 
The waqif was to be the first mutwalli and he reserved to himself the right 
of appointing any person as mutwalli in his lifetime in his place. After 
the waqif’s death Kaniz Fatma was to Fæ the mutwalli of the dedicated 
property and after her death the male and the female issues of Kaniz Fatma 
were to be the mutwallis. in succession. Power was however reserved to 
Kaniz Fatma to appoint in her lifetime any of her descendants as mutwalli. 
In the event of the extinction of the. line of Kaniz Fatma Ghulam Siddique 
Khan or his descendants or his nearest relations were to be the mutwallis 
of the property. The deed then went or to provide that 

In future for discharging the duties of the mutwalli, preference will 
be given to a person, who shall be religious and honest and who shall be 
selected for the purpose by the members of the community (Biradri) and 
the members of the family. 

Detailed provision is thereafter made by the deed for the application 
of the usufruct of the dedicated properry. It is provided by the deed 
that after the payment of Government revenue etc., and the meeting of 
necessary expenses 1|16th share of the n2t profits of the waqf property 
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` shall be spent in the way of God for the expenses of a mosque and for 


the support of-the poor, widows, orphans etc., and that the remaining 
profit shall be utilized for the maintenance of the waqif, his wife, his 
daughter and the descendants -of his daughter. It is then declared by the 
deed that waqf 
Shall be governed by all the reles and legal provision of the Moham- 
medan Law of the Sunni sect of the Hanifi School of Law to which 
the waqif- belonged. : i 

The learned counsel for the plaintiff-appellants has contended that as 
there was no express or implied reservation of the ultimate benefit arising . 
from the waqf property in favour of zhe objects mentioned in the Proviso 
to Sec. 3 of the Act the waqf was invalid. We are unable to agree with 
this contention. 

It is not disputed that Wilayat Fiusain intended by the deed in ques- 
tion to make a waqf in accordance with the provisions of the Mussalman 
Waqf Validating Act (Act VI of 1913). In accordance with that Act, 
it is essential for the validity of a waqf for the maintenance and support 
of the family, children or descendants of the waqif or for the maintenance 
of waqif during his lifetime, or for the payment of his debts out of the 
rents and profits of the dedicated property, that the ultimate benefit should 


= ‘expressly or impliedly be reserved for the purposes mentioned above. It 


is also clear that the ultimate reservation of the benefit for the above 
mentioned purposes was not expressly made by the deed under consideraticn. - 
The only question, therefore, that remains is whether or not there was an 
implied reservation of the ultimate benefit for those purposes. In our 
judgment the answer to the question must be in the affirmative. 

It is one of the recognized canons of the interpretation of a document 
that the document must be read and construed as a whole and due and 
legitimate effect be given to each and every one of its provisions. A-reference 
to the deed of waqf in dispute puts it beyond doubt that the waqif did 
dedicate thé property in perpetuity for the maintenance of his family and 
in tthe way af God. Further the provision in the deed as to the 
appointment of the mutwallis in the event of the extinction of the line 
of the mutwallis specifically prescribed by the waqif, makes it abundantly 
clear that the waqif intended the whole of the waqf to be in operation for 
ever. Similarly the provision in the deed as to the application of the 
1|16th of the income of the-waqf property for charitable and pious 
purposes was clearly meant to be*in force for all time to come. There is, 
however, no express provision about the ultimate application of the 15|16ths 
of the income of the waqf property in the event of the extinction of 
the line of the waqif’s daughter and her descendants, but a persual of the 
deed leaves no room for doubt that the wagif did contemplate the possible 
extinction of the line of his daughter. That being so, the waqif must be 
deemed to have contemplated the ultimate application of the 15]16ths of 
the income of the waqf property on the extinction of the line of his 
daughter for some pious or religious purposes, as he in terms created the 
waqf not only for the benefit of his descendants but also in the way of God 
fi-sabi-lillah. The interpretation.contended for by the learned counsel for the 
appellants suffers from this infirmity that it leads to the conclusion that, 
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though the waqif purported to create a waqf in perpetuity in accordance 
with the provisions of the Waqf Validating Act and, though he intended the 
waqf to be in operation for ever administered by mutwallis appointed in 
accordance with the provisions of the deed, and also realised the possibility ol 
the line of his daughter becoming extinct, he inadvertently failed to make 
any provision as regards the ultimate application of the 15!1é6ths of the 
profits of the waqf property. The reservation of the ultimate benefit con- 
templated by the Proviso to Sec. 3 of the Waqf Validating Act can either be 
made expressly or impliedly. The answer to the question whether the 
reservation of the ultimate benefit for those purposes has been made by a 
deed of waqf must depend on the intention of the waqif as disclosed by the 
deed. In a case where the words “Waqf fi-sabi-lWah” have been used and 
waqf has been created in perpetuity, and there is provision for the appoint- 
ment of the mutwallis for all time to come, and a portion of the usufruct of 
the waqf property has been reserved for pious and charitable purposes, and 
the waqif had in contemplation the possible extinction of the line of his 
descendants who were to be the principal recipients of the profits of the 
waqf property, the irresistible conclusion is that the wagif intended by 
implication to reserve the ultimate benefit for the purposes enumerated in 
the Proviso. 

For the reasons given above, we hold that a valid waqf was created by 
the deed dated April 28, 1925, and the plaintiff’s suit was rightly dismissed 
by the court below. 

We accordingly dismiss this appeal with costs. Appeal dismisséd 


LAKHMI DAS (Plaintiff) 
Versus - 
LAKHO RAM AND ANOTHER (Defendants) * et 
Negotiable Instruments Act, Secs. 4 and 5—Promissory note—When document 
amounts to—Penal Code, Sec. 464—Forgery—B makes A’s signature in A’s 
presence—A must be held to beve anthorised B. 

- Where a document sets out the amount due to the plaintiff from the 
deceased father of the executants and then states that the amount will ‘be 
paid in four instalments on the dates fixed in four years with interest at 
1% per mensem, beld, that there is an unconditional promise to pay and the 
document is a promissory note within the meaning of Sec. 4, Negotiable 
Instruments Act. 

_ Where A was present when B made a signature for A on a document, A 
* must be held to bave authorised that proceeding and there could be no 
question of wapt of authorisation or forgery in law. 

Cva ReEvIsION against the order of Small Cause Court Judge of 

Muttra ; 


Din Dayal for the applicant. 
N. P. Asthana and B. N. Sahai for the opposite parties. 

The following judgment was delivered by ,, 
BENNET, J.—This is a Civil Revision by a plaintiff whose suit has 
dismissed on preliminary issues by a small cause court. The plaintiff sued 
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on a document dated September 30, 1930 to recover Rs. 365-2-0. The 
plaintiff alleged that Rs. 400 was due to him from the father of defendants, 
who was dead at that time, and that the defendants agreed to pay the amount 
and executed the document in suit. The lower court held that it had not 
been proved that the document was executed for consideration, and further 
it stated that defendant No. 1 forged the signature on the document of 
defendant No. 2. At the same time the court held that defendant No. 2 
was Hikers when defendant No. 1 wrote the signature of defendant No. 2 
on the document. The definition of a false document is given in Sec. 464 
of the Indian Penal Code and it shows that for forgery a signature must be 
made by a person who knows that he has not got authority from the person 
whose signature he purports to make on it. As defendant No. 2 was 
present when defendant No. 1 made a signature for defendant No. 2 on 
the document in suit I consider that defendant No. 2 must be held to have 
authorized that proceeding and that there could be no question of want of 
authorization or forgery in law. 

The next question is what is the narure of the document. ‘The lower 
court states that it appears to be an acknowledgment but as interest’ is men- 
tioned in it so it cannot be called an agreement. The document sets out 
the fact of the amount of debt being owing from the father of defendants 
and then states that the total of Rs. 400 will be paid in four instalments on 
the dates fixed in four years with interest at 1 per cent per mensem. This 
appears to me to be an unconditional promise to pay and therefore the 
document is a promissory note within the meaning of Sec. 4 of the Negoti- 
able Instruments Act. The Second Paragraph of Sec. 5 shows that a pro- 
missory note may be by instalments. As the document is a promissory note 
a presumption arises under Sec. 118 (a) of the Negotiable Instruments Act 
that it was made for consideration. The lower court has not taken this 
Presumption into account because it dm not hold the document to be a 
promissory note. The decision therefore on the question whether there was 
consideration or not has been vitiated by the failure to consider this pre- 
sumption of law. Learned counsel for the defendants-respondents argues 
that the document was not properly stamped. The document bore a stamp 
of two annas. As a promissory note came under Article 49 of the First 
Schedule of the Stamps Act and it was payable otherwise than on demand, 
the duty was the same as under Article 13, a bill of exchange, and under 
Article 13 as some of the instalments were payable at more than one year 
after date the duty would be the same as on a bond, that is, Rs. 2 under 
Article 15 on a bond for an amount exceeding Rs. 300 but not exceeding 
Rs. 400. Learned counsel therefore argues that under Sec. 35 of the Stamp 
Act the instrument being a promissory note should not have been admitted 
into evidence, and he further points out that a promissory note which is 
insufficiently stamped cannot be accepted on payment of the stamp duty 
and penalty as a promissory note is excepted by Sub-section (a). This 
argument is undoubtedly correct, but the instrument has been admitted 
in evidence by the lower æourt. Under Sec. 36 where an instrument has 
been admitted in evidence such admission shall not, except as provided in 
Sec. 61, be called in question at any stage of the same suit or proceeding on 
the ground that the instrument has not been duly stamped. Sec. 61, Sub- 
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sections (1) and (2) gives a court in the exercise of civil jurisdiction, being 
the court to which appeals lic, a jurisdictior to deal with the case of instru- 
ments which should not have been admitted in evidence without the pay- 
ment of duty and penalty under Sec. 35 or without the payment of a 
higher duty than those paid. It does not give such court any jurisdiction to 
deal with the case of an instrument which should not have been admitted 
at all. The language of Sec. 36 is perfectly clear and as this Court has got 
no authority to deal with the instrument urder Sec. 61 therefore the instru- 
ment cannot now be called in question on the ground that it was not 
duly stamped. The objection therefore cannot be taken in this Court. 

I consider therefore that the decree of the lower court must be set 
aside and I set it aside and I remand the case to the lower court for disposal 


according to law, that is, it will take into account the presumption which ` 


arises under Sec. 118 (a) of the Nego-iable Instrument Act on this 
instrument as a promissory note. Costs hitherto incurred will abide the 
result. The plaintiff will receive the court-fee in this Court under Sec. 13 
of the Court Fees Act. 

Case remanded 


ALOPI DIM 
| Versts 
EMPEROR” , 
Criminal Procedure Code, Sec. 437—Scope of —‘Im properly discharged” —Meaning 
of—Sec. 494—Withdrawal—What emoun’s to. 

Section 437, Criminal Procedure Coce, is mainly intended to meet the 
case where 2 magistrate wrongly considers that he has jurisdiction to try a 
certain case and proceeds to try that case; and where the Sessions Judge or 
the District Magistrate considers that the facts alleged show a case triable 
exclusively by the Court of Session and that the inferior court has impro- 
perly discharged an accused person. 

The words “an accused person has been improperly discharged by the 
inferior court” in Sec. 437, Cr. P. C., are general and cover a discharge on 
any kind of charge and not merely a discharge on a charge of any offence 
exclusively triable by the Court of Session. 

The power of the Sessions Judge or D strict Magistrate to order commit- 
ment under Sec. 437, ee ee es ie 
the finding of the magistrate is not only wrong tut perverse. Ritbbanjan 
Rai v. K.-E., A. I. R. 1925 Pat. 599 disented from. 

Where the prosecuting inspector in opening the case said that he wanted 
to prosecute all the accused under Secs. 420, 468 and 120B, I. P: C., and 
that there was fo case under Sec. 218, [. P. C.; eld, that this did not 
amount to a withdrawal by the prosecuting inspector from the offence 
under Sec. 218, I. P. C. . 

CRIMINAL Revision from an order of Isarat Husarn Esa., District 
Magistrate of Banda. 


A. P. Pandey and Rama Shankar Prasad for the applicant. 
M. Waltullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 
Cr. Rev. 854 of 1934 
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BENNET, J.—This is an application in Criminal Revision on behalf of 
one Pr. Alopi Din, secretary of the District Board of Banda, against an order 
of the District Magistrate dated September 5, 1934 committing him for 
trial to the court of session along with three other persons, Pt. Salig Ram, 
engineer of the District Board, Thakur Babu Singh, sub-overseer, and 
Suraj Prasad, a contractor, under Secs. 120B, 420, 477A, I. P. C. in the 
case of all the accused, and Sec. 218, I. P. C. in the case of Alopi Din and 
Sec. 218/109, I. P. C. in the case of the three other accused. 

There was a complaint by B. Damodar Prasad, junior vice-chairman 
of the District Board, against these four accused persons and the police made 
an investigation into the complaint and the case was prosecuted. When the 
prosecution began the prosecuting inspector addressed the court and the 


‘ court passed the following order:— 


The prosecuting inspector in opening the case said that he wanted to 
prosecute all the accused under Secs. 420, 468 and 120B, I. P. C. and that 
there was no case under Sec. 218, I. P. C. The procedure will therefore be 
that of a warrant case. 

One of the points in revision is that this order shows that there was a 
withdrawal by the prosecuting inspector from the offence of Sec. 218, 
I. P. C. Under Sec. 494, Cr. P. C. a public prosecutor may 

withdraw from the prosecution of zny person either generally or in respect 
of anyone or more of the offences for which he is tried. 

The claim is that there was a withdrawal. The word “offence” is 
defined in Sec. 4(0), Cr. P. C. as meaning “Any act or omission made 
punishable by any law for the-time being in force”. Therefore a with- 
drawal by a public prosecutor is a withdrawal from the prosecution of 
any person for any act or omission madz punishable by any law; that is,'the ` 
public prosecutor states that he does not-want to prosecute for certain alleged 
acts or omissions. In the present case there was no such statement by the 
prosecuting inspector. He merely stated that there was no case under Sec. 
218, I. P. C. He did not state that there were any acts or omissions for which 
he did not desire prosecution of the eccused. He only gave his opinion 
that the evidence produced for the prosecution would not show a case 
under Sec. 218, I. P. C. I consider therefore that there was no withdrawal 
by the public prosecution in this case. It is further clear that a withdrawal 


„at the beginning of a case must come under Sec. 494(a), Cr. P. C., and 


Cai 


would only amount to a discharge of -he accused, and it would not come 
under Sub-sec. (b), a withdrawal after a charge has been framed, which 
produces the result of an acquittal. 

- The magistrate proceeded to try zhe case as a sessions case and after 
the statements of accused he discharged Alopi Din, the secretary, and framed 


' „charges against the other three accused. The District Magistrate has taken 


4 up the case against Alopi Din undet the provisions of-Sec. 437, Cr. P. C. and 


he has considered the evidence in an order extending to 12 typed pages and 
he has come to the conclusion that Alopi Din and the other accused should 
be tried by the court of session and he has committed them for trial to the 
court of session and has framed charges. Learned counsel addressed me at 
considerable length on the merits of the case and he argued that this Court 
in revision could hear the case on its merits and decide whether there was 


] 
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sufficient material for these persons to stand.their trial at the court of session 
or whether there was not. A great deal of evidence has been given in this 
case for the prosecution extending over 159 pages of the record. This is a 
case of committal under Sec. 437, Cr. P. C. to the court of session. J do 
not think it necessary to decide whether it is open to this Court in such a 
case to go into the evidence for the prosecution and to come to a decision in 
the manner suggested. But I consider that it would be very unwise to do 
so in the present case because that would amount to taking the place of the 
enquiring Magistrate. If I came to a decision contrary to the accused on 
the merits of the case and expressed such a decision in this order it would 
prejudice the fair trial of the accused at the court of session. For these 
reasons I consider that in the present case it is undesirable that I should 
express any opinion on the merits of the’ prosecution evidence against 
Alopi Din. Learned counsel argued that it was not competent to the 
District Magistrate to set aside the order of discharge passed by the trial 
court without upsetting its estimate of the oral and documentary evidence 
adduced in the case and holding that the same was perverse. This is ground 
No. 5 of the application. To support this proposition learned counsel 
referred to a ruling of mine in Nazir Ahmad v. Emperor!. That was a 
ruling under Sec. 436, Cr. P. C. I consider however that Sec. 437, Cr. P. C. 
differs in important particulars from Sec. 436, Cr. P. C. In my opinion 
Sec. 437, Cr. P. C. is mainly intended to meet the case where a Magistrate 
wrongly considers that he has jurisdiction to try a certain case and proceeds 
to try that case; and where the Sessions Judge or the District Magistrate 
considers that the facts alleged show a case triable exclusively by the court 
of session and that the inferior court has improperly discharged an accused 
person. In the present case the District Magistrate considers that Sec. 218, 
I. P. C., an offence exclusively triable by the court of session, is an offence 
shown by the facts alleged and therefore the district Magistrate considers 
that the inferior court wrongly tried the case. The function of a Magis- 
trate trying 2 case is different from the function of a Magistrate enquiring 
into a case exclusively triable by the court of session. It is not for a 
Magistrate making an enquiry into a case triable exclusively by the court 
of session to weigh the evidence or to give the accused the benefit of the 
doubt. As this court has frequently laid down, the duty of the Magistrate 
in such circumstances is to see whether there is sufficient evidence to commit 
to the court of session, and if he finds that there is sufficient evidence then 
he should commit the case to the court of session. Learned counsel relied 
on certain rulings which in my opinion do not apply to the present case. 
One ruling, Ritbhanjan Rai v. K.-E.2, does lay down that under Sec. 437, 
Cr. P. C. the Sessions Judge has to consider whether it was open to the 


Magistrate to come to the conclusion to which he did come on the materials _ 
before him. That a different view could be taken on the evidence would: 


not justify the Sessions Judge in ordering commicment. He must come 
to the conclusion that the finding of the Magistrate is not only wrong but 
perverse. I do not consider that that ruling is one with which I can agree 
and I must respectfully differ. 


11934 A. L R. AIL 944 1A, I. R. 1925 Pat. 599 
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Learned counsel then argued a ground which is not contained in his 
memorandum of revision which was that for Section 437, Criminal Pro- 
cedure Code to apply there must be an arder of discharge on a charge 
of a section exclusively triable by the court of session. For this proposi- 
tion he referred first of all to Q.-E. of India v. Kanchan Singl? and to 
Nalluri Chenchish v. K.-E.* In both those cases the courts decided that 
the offence with which the District Magistrate or Sessions Judge desired 
to charge the accused under the section which corresponded to Sec. 437, 
Cr. P. C. was not an offence exclusively triable by the court of session. ‘The 
language of the section requires that the offence should be exclusively 
triable by the court of session. ‘Therefore the courts held that the order 
was not justified under the section in question. That however will not 
apply to the present case because Sec. 218 is exclusively triable by the court 
of session. Learned counsel then referred to Abdul Hakim v. Bazruk Als’. 
One of the two Judges did enunciate the proposition laid down by counsel, 
but the other Judge differed. I do not think therefore that a ruling in 
which two Judges differ on this point can be held to support the point. 
No authority therefore has been shown to support the proposition. It 
appears to me that the proposition as enunciated by counsel is not in accor- 
dance with the language of the section. The language of the section 
requires that the case should be triable exclusively by the court of session, 
but it does not go on to state that an accused person has been improperly 
discharged on such a charge. On the contrary the section merely says that 
it requires that an accused person has been improperly discharged by the 
inferior court. These words are general and cover a discharge on any kind 
of charge and not merely a discharge on a charge of an offence exclusively 
triable by the court of session. 

Argument was also made on ground No. 7 which states that on the 
finding that the applicant must have joined the conspiracy at least about 
the time that the civil suit was brought there could be no charge against 
the applicant under Sec, 218, I. P. C. This argument reopens the question 
of the merits of the case into which I have said that I do not intend to go. 

-~ No ground has been shown for interference with the order of the 
District Magistrate. It appears to me that both the prosecution and the 
defence are entitled to ask that there should be a fair trial. The District 


- Magistrate has committed this case to the court of session for a fair trial. 


The present applicant in revisión appears to consider that by coming to 
this Court a fair trial can be prevented and that this Court should consider 
the merits of the case in revision and give orders that the trial should not 
take place. I do not consider that such a proceditre by this Court would 
be in accordance with justice. The prosecution is entitled to have its case 
fairly heard under Sec, 218, I. P. C. which is a section exclusively triable by 
the court of session. Accordingly it appears to me that the correct order 
is to dismiss this application and allow the court of session to try the case. 
I accordingly refuse this application. 

Application dismissed 

'L L R. 1 AIL 413 (BB) ‘L L. R. 42 Mad. 561 
"22 C W. N. 117 f 
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d 
FULL -BENCH 
NAGESHAR MISIR (Plaintiff) 
Verses 


BATUKA KUNWARI (Defendant)* 
Limitation Act, Sec. 20—‘Serkba?—No mention of interest either in ‘Sarkha? or 


in endorsements of payments to ecccunt—Onus on plaintiff to prove that — 


interest was payable under ‘Sarkbat’—In the absence of such proof payments 
to be regarded as payments of principal. 

In a ‘Sarkhat’ executed by the debtor there was no mention of interest. 
There were two endorsements on ths back of the ‘Sarkhat’ relating to pay- 
ments to account made by the dedtor. There was no indication in the 
endorsements as to whether these payments were towards principal or 
towards interest. The creditor stated in the witness box that there was an 
agreement between the parties that the debtor should pay interest at a 
certain rate. 

Held, in a suit on the basis of the ‘Sarkhat’, that in view of the fact that 
there was no mention of interest either in the ‘Sarkhat’ or in the endorse- 
ments, the onus lay heavily on the plaintiff to prove that interest was 
payable under the ‘Sarkhat’, and the plaintiff bad failed to discharge the 
onus and had not proved an agreement to pay interest. It therefore follows 
that the payments referred to in the endorsements on the back of the 
‘Sarkhat’ must be regarded as payments of principal, and under Sec. 20, 
Limitation Act, such payments towards redemption of the principal sum 
interrupt the period of limitation and a fresh period commences from the 
date of payment. 


Crv REVISION against the order of Basu MaTHuRA Prasan, Judge 
of Small Cause Court of Ballia. 

The following is the Referring Order:— 

BENNET, J.—This is a civil revision by a plaintiff whose suit in a small cause 
court on the basis of a sarkhat has been dismissed on the sole ground of limitation. 
The sarkhat was executed by one Nand Kishore, late husband of the defendant, on 
January 26, 1929. The court holds that execution and consideration are proved. 
A payment of Rs. 51 was made on July 17, 1931, and a payment of Rs. 128 on 
January 14, 1932. The court finds that these payments were in the handwriting 
of the executant Nand Kishore. ‘These payments were endorsed by Nand Kishore 
on the back of the promissory note. The plaintiff claimed that under Section 20 
of the Limitation Act as amended these endorsements and payments of interest 
would save limitation. The court below has quoted a ruling of a Bench of this 
Court reported in Rem Prasad v. Binack Shukul, 1933 A. L. J. 930. That ruling 
dealt with a case before the Amending Act of 1927. The ruling held on page 933: 
“The payment was not payment of interest as scb and cannot save limitation. 
Though it ig in writing it cannot be presimed to be a payment of principal so 
as to save limitation under Section 20.” The argument for the plaintiff-applicant 
is that before the amendment of Section 20 of the Limitation Act the section 
provided that certain payments must be in the handwricing of the person making 
the payment and certain payments need not. The section provided that part 
payment of the principal must be in the writing of the person making the pay- 
ment. It further referred to interest paid as such, and there was no provision that 
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in this case the payment must be in the handwriting & the person making the 
payment. The section therefore divided payments into two classes: those payments 
of interest as such, i.e., where it was proved that the payment was made as interest, 
and those payments which were made as part payment of the principal. In the 
case of the latter it was necessary that there should be writing of the person making 
the payment. This view has been held in Ammaln Amma v. Nareyanam Nair, 
1928 A. I. R. Mad. 509, and in other rulings. The amending Act I of 1927 made 
the following Proviso:—‘Provided that, save in the case of a payment of interest 
made before the Ist day of January, 1928, an acknowledgment of the payment 
appears in the handwriting of, or in a writing signed by the person making 
payment.” . 

This, it is argued, makes it necessary for any payment of interest to be in 
writing and signed by the person making zhe payment. The applicant argues that 
all payments now whether of interest or af principal require to be in the hand- 
writing of the person making the same, and that this condition is satisfied then 
limitation will have a fresh start. It is claimed that this reading of Section 20 
is a logical reading. On the other hand the construction of Section 20 which has 
been adopted by the small cause court following the ruling of a Bench of this 
Court in Rem Prasad v. Binack Shukul, 1933 A. L. J. 930, holds that Section 20 
of the Limitation Act does not cover all payments and that there may be a payment 
which is a payment of interest but is not made as such or may be a payment which 
the person making the payment does not specify to be for either interest or principal. 
In this case the view is that even the fact of making the payment appearing in the 


‘ handwriting of the person making the payment will not save limitation under 


Section 20. This view is that Section 20 has a loophole and is not complete. On 
the other view Section 20 is complete and covers all payments made which may 
be in the handwriting of the person making the same. I consider that this is a 
point which should be considered by a Full Bench of this Court. I note that the 
ruling in Rem Prasad v. Binaek Shukul is a ruling based on the facts prior to the 
amending Act of the Limitation Act, but the view in the ruling, if it stands, 
must be applied to the law of limitation as it now stands under the amending Act. 
The question is one of considerable importance and an authoritative ruling of this 
Court is desirable. The applicant also c_aims that his case would be saved from 
limitation under Section 19 of the Limitation Act and this matter may also be 
considered. 

I therefore refer this civil ‘revision to the Hon’ble C. J. for orders as to the 
constitution of a Full Bench to deal with the question. 


Janaki Prasad for the applicant. 

A. P. Pandey for the opposite party. 

The Court delivered the following judgment:— 

This application in civil revision arises out of a suit filed in the small 
cause court, Ballia, on the basis of a ‘sarkhat’. The ‘sarkhat’ was executed 
by one Nand Kishore on January 26, 1909 for a sum of Rs. 400. There is 


. no mention of interest payable by the debtor in the ‘sarkhat’. . 


There are two endorsements upon the back of the ‘sarkhat’ relating to 
payments to account made by the debtor. One endorsement is dated 
April 17, 1931. The payment, acknowledged by the debtor upon this 


’ date, is for Rs. 51. There is no indication in the endorsement as to whether 


this payment is towards principal or towards interest. The second endorse- 
ment is dated January 14,1932. The amount acknowledged as paid by the 
debtor is Rs. 128; and in this case also there is no indication in endorse- 


\ 
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ment as to whether the payment is made towards principal or towards 
interest. 

In the year 1932, after the payment referred to in the second endorse- 
ment, Nand Kishore died. The present suit was filed upon October 14, 
1933. The sum claimed by the plaintiff was Rs. 499-2-3. It was made 


up as follows:— 


Rs. a. p. Rs. a p. 
Principal , ~. 400 0 0 
Interest thereon @ 14|- % % per mensem .. 282 8 O 
682 8 0 
Deduct:— ` ž 
Amount paid on April 17, 1931 x i 51 0 0 
Interest on above e 7 ba 19 0 
Amount paid on January 14, 1932 me .. 128 0 0 
Interest on above 212 9 183 5 9 
The sum sued for = =: ae ats .. 499 2 3 


The defendant pleaded that the ‘sarkhat’ was not executed by Nand 
Kishore, and that in any case there was no consideration. Upon these issues 
the court has found for the plaintiff, but has dismissed the suit on the ground 
that it is barred by limitation. 

The argument for the defendant was that under Section 20 of the Limi- 
tation Act payments made by the debtor which have the effect of inter- 
rupting the running of the period of limitation must be payments by the 
debtor towards the redemption of the principal or towards interest “as such”. 
It was contended, and this view found favour in the court below that inas- 
much as there was no reference in the endorsement on the back of the 
‘sarkhat’ to interest, the payments made by Nand Kishore could not be 
regarded as payments of interest “as such” within the meaning of Section 20, 
Limitation Act. ‘The plaintiff, however, admitted in evidence that he had 
appropriated the payments made by Nand Kishore to interest. It was 
argued, therefore, that the payment in effect, because of the action of 
appropriation on the part of the creditor, was a payment towards interest; 
but inasmuch as there was no indication in the endorsement that the pay- 
ment was made towards interest by the debtor, it was not a payment of 
interest “as such” within the meaning of Section 20, and therefore the 
period of limitation was not interrupted. 

We consider it unnecessary, in view of the special circumstances of this 
case, to decide the general question which was decided by the court below, 
namely, where a creditor appropriates payment by the debtor towards 
interest, the period of limitation is interrupted or not. In the present 
instance, as already observed, there is no mention of imterest in the ‘sarkhat’ 
itself. Further, there is no reference to interest in the two endorsements 
which appear upon the back of the ‘sarkhat’. Now clearly in these cir- 
cumstances the onus lay heavily on the plaintiff to prove that interest was 
payable under the ‘sarkhat’. He has himself stated in the witness box that 
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there was an agreement between the parties that the debtor should pay 
interest at the rate of Rs. 1|4|- per cent per mensem; but in view of the 
fact that there is no mention of interest either in the ‘sarkhat’ or in the 
endorsement, we consider that the plaintiff has not discharged the onus 
which rested upon him, and has not proved an agreement to pay interest. 
In these circumstances, it follows that the payments referred to in the 
endorsements on the back of the ‘sarkhat’ must be regarded as payments of 
principal. Such payments towards redemption of the principal sum under 
Section 20 of the Limitation Act interrupt the period of limitation, and a 
fresh period commences from the date of payment. In the present case, 
therefore, since in our judgment the payments of Rs. 51 and Rs. 128 must 
be regarded as payments towards the redemption of principal, a new period 
of limitation began to run from January 14, 1932. The suit, therefore, 
in our judgment was within time. l 

As we have indicated above, the plaintiff has failed to prove an agree- 
ment to pay interest., He is not, therefore, entitled to interest under the 
‘sarkhat’. He is only entitled to recover from the defendant the sum of 
Rs. 400, less the amounts of Rs. 51 and Rs. 128, which payments to account 
were made by Nand Kishore before his death, that is, he is entitled to the 
sum of Rs. 221 only. 

We, therefore, allow this application in civil revision and grant decree 
in favour of the plaintiff for a sum of Rs. 221. Costs will be in proportion 
to success and failure here and in the court below. Interest will be payable 
by the defendant upon this sum at the rate of 6 per cent per annum from 
the date of the suit till the date of realization. The decree shall be against 
the assets of the deceased. l 

Application allowed 


DURJAN 
VETSHS 
EMPEROR* 
Municipalities Act, Sec. 299 (1)—Bye-lew—'No person may ply trade of weighmen 
without licence—Accused purchases grain and weighs it bemself—Whetber 
offence committed. l 
Where a Notified Area Committee framed a bye-law to the effect that no 
person may ply the trade of a weighman without obtaining a licence, and 
the accused purchased grain and weighed it himself without employing a 
professional weighman, and in consideration of not employing a weighman 
he demanded ‘and obtained from the vendor. the commission which the 
ig ee would have received, A-eld, that inasmuch as it cannot be said 
in present case that the accused was plying the trade of 2 weighman, 
the alleged action of the accused was not one which contravened the bye- 
law in question and the conviction and fine under Sec. 299(1), Municipali- 
- ties Act, must be set aside. . 
CRIMINAL REVISION from an order of MauLvi Turan Anman, Addi- 
tional Sessions Judge of Cawnpore. . 
: *Cr. Rev. 15 of 1935 
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K. N. Katju and H. P. Sen for the applicant. 

K. O. Carleton for the opposite party. . 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

Azisop, J.—This criminal revision is connected with criminal revision 
No. 16 of 1935. The facts are similar and the points at issue, are the same. 
I propose to dispose of both these revisions by this order. 

The two applicants, Ghasi Ram and Durjan, have each been fined a sum 
of Rs. 30 under Section 299(1) of the Municipalizies Act for infringement 
of a bye-law of the Notified Area Committee of Mahoba. This bye-law 
is to the effect that no person may ply the trade of a weighman without 
obtaining a licence. The facts found in these two cases are that one Ram 
Nath sold some grain to the two applicants and that they weighed it them- 
selves without employing a professional weighman. In consideration of not 
employing a weighman they demanded and obtained from the vendor the 
commission which the weighman would have received. It would be possible 
to raise a number of questions in connection with these applications, such as 
the validity of the bye-law and so forth; but for the decision in these two 
matters it is sufficient to consider the facts. I have no doubt that the real 
intention behind the prosecution was to establish the principle that no person 
buying or selling goods in Mahoba should do so without employing a weigh- 
man who had obtained a licence from the Notified Area Committee and 
who doubtless had paid a fee for it. It cannot be said in the present case 
that Ghasi Ram and Durjan were plying the trade of a weighman. A 
weighman is one who is introduced into a transaction between third parties 
to determine the weight of goods bought by one and sold by another. It 
may be that the Notified Area Committee have jurisdiction or have autho- 
rity to make a bye-law saying that any person who acts in this capacity 
shall have a licence from them; but they certainly have not made any 
bye-law that no transaction shall take place in Mahoba without the inter- 
vention of a weighman. If they ever succeed in passing such a bye-law, 
the question may arise whether it was within their authority to do so or not, 
In the present case it is sufficient to say that the alleged action of the 
applicants is not one which contravenes the bye-law which has already been 
framed. I have no doubt, whatsoever, that Ghasi Ram and Durjan were 
not proved to have been plying the trade of weignmen; and consequently 
whether they had licences or not is immaterial. They have been convicted 
for doing acts which are not offences within the law. I consequently set 


aside the convictions and sentences and direct that the fines, if already paid, _ 


should be refunded. 
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SURAJ PATISH NANDAN LAL (Plaintiff) 
; versus 
ATUL BIBI and oTHeErs (Defendents) * . 
Limitation Act, Arts. 113 and 144—Lease—Possession mot given to lessee—Lessee 
sues for possession—Nature of suit—Limitation. ` 
Where there was a lease and possession had not been given to the lessee, 
and the lessee brought a suit for possession almost within 12 years of the 
execution of the lease, beld, that the suit was virtually one for specific 
performance of the contract to lease and was governed by Art. 113 (and 
not Art. 144) Limitation Act and was barred by time. 
Charna v. Bans Lal, 5 A. L. J. 529 relied on. 


SECOND APPEAL from a decree of J. C. MaL Esq., Additional Sub- 
ordinate Judge of Mirzapur, confirmiag a decree of Basu Nmay Natu 
MuxKeErji, Munsif. 


N. P. Asthana and B. N. Sabai for the appellant. 

Harnanden Prasad for the respondents. 

The following judgment was delivered by 
_ BENNET, J.—This is a second appzal by a plaintiff whose suit has been 
dismissed by both the lower courts. The facts are that on October 9, 1918 
one Muhammad Khan, the deceased husband of defendant No. 1, executed 
a perpetual Jeasein favour of the plaintiff of certain plots of sir which were 
in his possession as a zamindar. Two days later on October 11, 1918 
Muhammad Khan executed a mortgage of his zamindari share in this khewat 
with possession to one Brij Patish, wko was a cousin of the plaintiff and 
who was held by the trial court to be ‘oint with the plaintiff. The posses- 
sion of the sir was never transferred by Muhammad Khan. ‘The mortgage 
in question was later redeemed by a sabsequent mortgagee. The plaintiff 
has brought a suit for possession under this lease on June 27, 1930, almost 
within 12 years of the execution of tre lease. The finding of the courts 
below is that the plaintiff has never been in possession. The courts below 
have held that the suit for possession is barred by Art. 113 of the First 
Schedule of thé Limitation Act. The sole argument on behalf of the 
plaintiff in second appeal is that the correct article to apply is Art. 144, 
and that his suit should be treated as a mere suit for possession, and learned 
counsel argues that the contract for tke lease having once been executed it 
ceased to be an executory contract and became an executed contract, and 
therefore there is no contract for which specific performance should be 
carried out. His argument is that Art. 113 of the Limitation Act would 
apply to a suit for specific performance of a contract to make a lease, but 


` once the lease has been made Art. 113 did not apply, that the rights have 


arisen from the lease and that the corrsct article to apply is 144, for which 
a period of limitation is 12 years, and therefore the suit is within time. 
Unfortunately for learned counsel he is not able to produce any ruling of 
any High Court in India in which this view of a lease has been taken. He 
relied on Ghulems Sabir v. Narain Prasad! where the question was what was 
the proper court-fee for a lease. ‘The learned Judge who decided that case 
had shortly before in Cherna v. Bans tal decided a question similar to the ' 


"S.A. 149 of 1933 
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A. L J. R HIGH COURT 663 
present where there.was a lease and possession had not been given to the 
lessee and the lessee’ brought a suit for possession. On that occasion the 
Bench held that the correct article to apply was Art. 113 and not Art. 144. 
Learned counsel has not attempted to distinguish this ruling from the present 
case. Another ruling of the Allahabad High Court is reported in Mubi-ud- 
din Abinad Khan v. Majils Ra”. In that case there was a contract for the 
sale of certain immovable property in the event of the vendor obtaining a 
- decree establishing his title to the property in a suit which had been brought 

for that purpose. The vendor obtained = decree establishing his title. ‘The 
purchaser brought a suit to have a sale deed executed a completed and 
for possession of the property. The Court held that Art. 113 applied and 
‘not Art. 144. Learned counsel attempted to distinguish that case by saying 
that that case only applied to an agreement to sell and that the case would 
-have been different if it had been a sale deed. J do not consider that the 
ruling draws any such distinction. It appears to me that under Sec. 105 of 
the Transfer of Property Act a lease is defined as a transfer of a right to 
enjoy immovable pro . The plaintif claims that this contract had been 
made with him but that the right to enjoy has not been transferred to him 
by possession, and he asks that the contract to be put in possession of the 
property should be carried out. I consider that this 3 is a suit for specific 
performance of a contract. Learned counsel relied on Ferguson v. Um 
Chand Boid* but that was not a case in regard to limitation. In Kalka Singh 
v. Himayat Alé there was a ruling by Mr. Justice Chamier that a suit for 
possession by enforcement of a clause in a mortgage deed that the mortgagee 
had a right to possession on failure to pay interest was not a suit for specific 
performance of a contract. That however dealt with the specific case of a 
mortgage and in my opinion cannot be applied to the present case which 
deals with a lease. In Ranjit Singh Babadur v. Maberaj Babadur Singh? 
their Lordships held that the grant in question in that case although 





it had been declared to be a contract within the meaning of Sec. 51 ` 


of Bengal Act VI of 1870 did not creaze rights contractual in the sense 
that the contract by its terms creates or regulates the personal obligations 
and duties of the grantor in the circumstances that had arisen which 
were not contemplated and necessarily not referred to at the time the 
grants were made. That case dealt with certain chaukidari chakaran 
lands in villages and the interpretation of a grart of such lands, ‘That 
has nothing to do with the circumstances of the present case. 
In Mogera Nandi vy. Parameswara Udpa' there was a peculiar kind of 
tenure called an Arthamulgeni deed which was distinguished by the Court 
- from a lease. That was not a case of a suit based on contract. As already 
stated learned counsel has not shown a single ruling in which plaintiff sued 
for possession under a case under which it had been held that he had never 
been in possession and where the court held that Art. 113 of the Limitation 
Act did not apply. 

For these reasons I dismiss this aceon appeal with costs. 

Permission is given for a Letters Patent Appeal. 


Appeal dismissed 
"LL. R. 6 AIL 231 ‘LL R 33 Cal 343 at 347 
#10 O. C. 218 "I L. R 46 Cal 173 (P.C) 
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- 
BANAPHAL SINGH (Plaintiff) ™ g 
Versus i «<j 
NOOR MOHAMMAD (Defendant) * E 


Evidence Act, Sec. 97—Sale deed—Extenr cf property sold—Bonndaries indicãted 
greater srea—Number of plot indicated lesser area—Admissibility of-extrinsic . 
Where the language of a deed of sale, so far as the boundaries are con- 
cerned, is indicative of the fact alleged by the defendant, namely, that the.- 
whole of the grove was sold; and snother part of the deed, which refers to~ 
the number and area, is indicative of the fact alleged by the pltintiff; ~ 
namely, that part only of the grovs was sold, beld,-that in this state of 
things, accbrding to Sec. 97, Evidence Act, evidence is clearly admissible to « 
show whether it was meant that the deed should convey the whole of the 
grove or only part of it. 
" - §Econp APPEAL from a decree of Basu Hart Har Prasan, District - 
Judge of Azamgarh, reversing a decree of MAULVI SIRAJUDDIN, Munsif of 
Muhammadabad Gohna. 


A. P. Pandey for the appellant. 

Mukhtar Abmad for the responcent. 

The following judgment was delivered by i 

NIAMATULLAH, J.— This second appeal has arisen from a suit brought 
by the appellant for recovery of possession of plot No. 258 with trees stand- 
ing thereon. The trial court decreed the suit. The lower appellate court 
dismissed it. 

It is common ground that the plaintiff owned what looked on the spot 
like a grove surrounded by a ditch all round. It is, however, composed of 
two distinct plots No.» 257, area 753 karis or one bigha 6 biswa 14 dhurs and 
No. 258, area 97 karis or 3 biswas 9 dhurs. There are trees all over the grove 
on both the plots. The plaintiff executed a sale deed in‘ favour of the 
defendant in 1925 in respect of a grove which is described in the body of 
the sale deed as No. 257, area 753 karis, bounded as stated at the foot of 
the deed. The boundaries include roz only plot No. 257 but also 258. 
The lower appellate court treated it as 2 case of ambiguity and proceeded to 
decide on evidence whether the sale deed was meant to cover the entire 
grove, including plot 258, as alleged by the defendant, or only 257, as 
alleged by the plaintiff. There was oral evidence on both sides which the © 
lower appellate court did not consider to be quite reliable. On the docu- 
mentary evidence and certain circumstances referred to in the judgment 
that court held that the plaintiff solc the entire grove, including 258, and 
that the defendant has been in possession of the entire grove ever‘since the 
date of sale. On that finding the plantiff’s suit was dismissed. 


The learned advocate for the apsdlant argues that this was not a case 


- of latent ambiguity and that extrinsic evidence was not admissible. He 
points out that the sale deed clearly mentions the area of the property sold 
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besides its number and that the vendee is not entitled to any area in excess 
of what is mentioned in the deed. If there had been nothing else in the 
sale deed, this argument would have been unanswerable: but the document 
must be taken as a whole and if there is inconsistency between two parts 
ot it, there-can be no doubt, whatever, that the case is one of ambiguity. 
The deed purports to convey plot No. 257 subject to the qualification, viz., 
the area enclosed within the boundaries set forth at the foot of the deed. 
The defendant’s case was that the plaintif showed to him on the spot the 
grove which was enclosed by a ditch on all sides of it, and that the parties 
entered into the transaction of sale in respect of the entire grove which at 
that time was considered to be only 257 with an area of 753 karis. The 
lower appellate court has found that the defendant has been in possession 
of the entire grove, including 258, ever since the date of sale. The plaintiff 
himself admits that he (the defendant) is in possession of 258, because the 
present suit is one for possession. The ‘khatauni’ oz 1334 F., which corres- 
ponds to 1926-27, records both plots, 257 and 2/8, in the name of the 
defendant as grove-holder. In all subsequent years zhe same entry is found. 
Learned advocate for the appellant attempted to explain away the entry in 
the Khatauni of 1334 F., on the ground tkat plot No. 258 is shown in red 
ink. It does not, however, appear what significance of the entry in red ink 
is. He suggests that plot No. 258 was subsequently entered in the defen- 
dant’s grove khata. ‘This may be so. The fact remains that the plaintiff 
did not take any exception to the defendart’s possession for nearly 8 years, 
or to the entries in the ‘khatauni’. This fact is strongly relied upon by the 
lower appellate court, which refers to one or two other circumstances which, 
according to it, give rise to an inference in favour oz the defendant. 

It is conceded that the finding arrived at by tke lower appellate court 
is one of fact and is supported by, at least, some ev:dence. The only con- 
tention which is put forward on behalf of the appellant is that the lower 
appellate court was not justified in entering into the question as to whether 
anything more than plot No. 257 was sald. In ny opinion Section 97, 
Indian Evidence Act, is fully applicable. It provides that, when the 
language used applies partly to one set of existing faczs and partly to another 
set of existing facts, but the whole of it does not apply correctly to either, 
evidence may be given to show which of the two it was meant to apply. 
In the present case, the language of the deed, so fa- as the boundaries are 
concerned, is indicative of the fact alleged by the defendant, namely, that 
the whole of the grove was sold. Another part of the deed, which refers to 
the number and area, is indicative of the fact alleged by the plaintiff, 
namely, that part only of the grove, that is to say, 257, was sold. In this 
state of things, according to the section, evidence :s clearly admissible to 
show whether it was meant that the deed should convey the whole of the 
grove or only part of it. In my opinion, the lower appellate court was 
justified in admitting extrinsic evidence. As already stated, such evidence 
being admitted, the finding of the lower appellate court is one of fact and 
cannot be questioned in second appeal, which is accordingly dismissed, with 
costs. 
Leave to appeal under the Letters Patent is refused. 

Appeal dismissed 
86 
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DIP CHAND AND OTHERS 
VETSHS 
EMPEROR* 
Criminal Procedure Code, Sec. 256—Intertretation of—Witnesses for prosecution 
recalled for cross-exemination—W ben to be discherged. 

On a true interpretation of Sec. 256, Cr. P. C., where witnesses for the 
prosecution are recalled under Sec 256, Cr. P. C., for the purpose of 
cross-examination, it cannot be said that the magistrate has no right to 
discharge the witnesses until he hac specifically asked each of the accused 
and each of the counsel for the sccused whether they had any further 
questions to ask. 

CRMINAL REFERENCE made by I. B. MUNDLE Esq., Sessions Judge of 
Saharanpur. 

K. D. Maleviye for the applicants 

Sails Nath Mukerji and Mushtaq Abmad for the opposite party. 

M. Waliullah (Assistant Government Advocate) for the Crown. . 


The following judgment was delivered by 


KENDALL, J.—These two referenzes have been made by the learned 
Sessions Judge of Saharanpur for the purpose of having the conviction of 
five persons set aside, and a retrial ordered, on the ground that the order of 
the Magistrate is not maintainable because of certain illegalities. The facts 
are briefly given'in the order of reference. i 

It is said in the first place that tw> of the accused persons, Dip Chand 
and Hulas Chand, were not given an opportunity to cross-examine the 
prosecution witnesses, and that the court did not therefore observe the 
provisions of Sec. 256 of the Criminal Procedure Code. The record shows 
that the accused were charged on July 7, 1934, that the prosecution witnesses 
were recalled for cross-examination including the complainant and that the 
complainant was examined ‘and cross-examined on the 13th and 14th and 
the rest of the prosecution witnesses on July 20. The accused were repre- 
sented by several different lawyers, ard the explanation of the Magistrate 
shows that one of these lawyers led the cross-examination and the others 
helped him in suggesting questions tc be asked. The judge however has 
found that as these two accused persors filed an affidavit to show that they 
did not get an opportunity to cross-examine several of the prosecution 


witnesses, the explanation must be tha- 


inadvertently these accused were not asked to cross-examine the prosecu- 
tion witnesses and neither any croes-examination on their behalf was done, 
nor their statement that they did not want to cross-examine the prosecution 
witnesses was recorded. 
The occasion when the court is obliged to ask the accused whether he wishes 
to cross-examine any and if so, which af the witnesses for the prosecution, 
is after the charge has been drawn, anc there is no doubt that in the present 
case the accused were asked and the witnesses were summoned to appear in 
court for the purpose of cross-examination. It is also clear that they were 
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cross-examined during several days at considerable length. The two accused, 
Dip Chand and Hulas Chand, were no doubt present during the whole 
of these proceedings and so was their lawyer. If no questions were asked 
on their behalf, the only conclusion that can reasonably be drawn from the 
circumstances which I have described above is that they did not want to ask 
those questions. There is certainly nothing to show that they requested 
the court to be allowed to ask questions and that the court refused to allow 
them to do so. They must have been present when the questions which 
were asked by the other counsel had been answered and the cross-exami- 
nation had been finished, and if they still wished to ask further questions, 
I have no reasons whatever to suppose that the court would have prevented 
them from doing so. It has been suggested that the Magistrate had no right 
to discharge the witnesses until he had definitely asked each of the accused 
and each of the counsel for the accused whether they had any further ques- 
tions to ask. It is possible that the Magistrate did not specifically ask the 
questions in this way, and though it is usual for the court to do so, I can- 
not find that at this stage the court is under any obligation to do so. It 
has been pointed out that on July 23 an application was made on behalf 
of these two accused saying that they had not had an opportunity to cross- 
examine several of the prosecution witnesses. Lf this was intended to be an 
application under Section 257 of the Criminal Procedure Code for com- 
pelling the attendance of these witnesses again, the court was not bound to 
compel the attendance of the witnesses unless satisfied that it was necessary 
for the purpose of justice, and as the Magistrate knew that the witnesses 
had been most thoroughly cross-examined on behalf of the accused and that 
these parti two accused had had an opportunity of asking any questions 
that wished to put on their behalf, he was evidently satisfied that it was 
unnecessary to trouble the witnesses again. 


The matter, it should be observed, was a very petty one, and the accused 


were all apparently acting in the same interests, namely, the interests of the 


temple on which the complainant is supposed to have trespassed. 

The second objection that has been taken to the Magistrate's proceed- 
ings is that the charge-sheet has not been properly drawn up, in that it does 
not mention that the accused formed an unlawful assembly. This is true. 
The charge-sheet simply charges the accused with ‘rioting and voluntarily 
causing simple hurt’, without explaining what rioting means. The irregu- 
larity in the charge-sheet however is certainly cured in the present case by 
the provisions of Section 535 or 537 of the Code. There was no prejudice 
to the accused, all of whom were represented by counsel, and if these half 
dozen counsel did not know themselves what rioting meant, it was at any 
rate easy for them to find out by examining the provisions of the Indian 
Penal Code. ‘The more serious objection is that the court has not come to 
a definite finding that the accused formed an unlawful assembly. An 
examination of the judgment of the Magistrate however shows that there 
was no real doubt on this point, although he has not stated in so many 
words thet there was an unlawful assembly and that violence was used by 
it Tt would make no difference to the sentence if the conviction under 
Section 147 were to be quashed. But in the circumstances, I do not think 
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that it is necessary to do so on the ground that the accused have been 
prejudiced in any way by the failure of the Magistrate to express himself 
clearly. 

Finally, it is said, that the order under Section 106 is irregular because 
such an order can only be justified if the court finds that a breach of peace 
is apprehended in future. ‘The Magistrare has explained however that it was 
necessary to protect the complainant B. Indra Prasad against similar 
incidents, and if the court believed this, there was no reason why the order 
should not have been passed. B. Indra Prasad had been assaulted by the 
trustees of this temple, and had been beaten by them, and he had persuaded 
the court that he went in fear of his life. This being so, the order of the 
Magistrate appears to have been not only regular but justified. 

The result is that I find that there is no force in these two references 
and they are therefore rejected. The papers may be returned and the 
Magistrate’s order may stand. 
Reference rejected 


RAJA RAM 
VeTrstic 
EMPEROR* 
Criminal Procedure Code, Sec. 288—Evidence admitted under—Whetber use of 
such evidence should be lensited. ; 

In this case Kendall, J. doubted zhe correctness of the proposition that 
evidence admitted under Sec. 288, Criminal Procedure Code, invariably 
requires some independent corroborstion in the same manner as the state- 
ment of an accomplice, but did not consider it necessary to come to a final 
decision in the present case. 

King-Emperor v. Tebal Tels, 3 Pat. 781 at 794 donbted; Emperor v. 
Beberi, I. L. R. 49 All. 251 referred Fo. 


CRIGNAL REVISION from an order of R. L. YoRKE Esa., Sessions Judge 
of Meerut. 


K. D. Malaviya for the applicant. 

M. Waliullah (Assistant Government Advocate) for the Crown., 

The following judgment of the Court was delivered by l 

KENDALL, J—fThis application has been argued by Mr. Kapildev 
Malaviya on the ground that the trial court and the lower appellate court 
have both given a value to two statements admitted under Section 288 of 
the Criminal Procedure Code to which they are not entitled by law. The 
facts of the case are given fully in the judgment of the lower appellate 
court. ‘The principal evidence for the prosecution was that of the com- 
plainant, Suggan, who was poisoned and the two bakers, Ram Chander and 
Khazan, who were attracted to the dharamshala by the cries of the poisoned 
man, and who testified to finding the present applicant, Raja Ram, who is a 
boy of 16, in the dharamshala, togetrer with the complainant Suggan, 
while the other person who had accompanied the applicant to the dharam- 
shala ran away. The case for the prosecution was that the applicant was 
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in league with this person who had escaped to administer poison to Suggan 
in order to rob him. The argument is that if the statements admitted 


under Section 288, Cr. P. C. are ignored, there is no evidence to prove that ° 


the applicant himself had any guilty knowledge. 

The case on which Mr. Malaviya has relied is that of King- -Emperor x y. 
Tebal Tels’, in which it was remarked at p. 794: 

I think therefore that the principle is quite clearly settled by this line of 
cases that unless there is clearly present, besides the evidence given before 
the Magistrate, evidence which will show that the evidence given before 
the Magistrate should be preferred to and substituted for that given before 
the Sessions Judge, the evidence given before the Magistrate cannot be 
effectively utilised in support of a conviction. 

If the meaning of this sentence is that evidence admitted under Section 
288, Cr. P. C. invariably requires some independent corroboration in the 
same manner as the statement of an accomplice, J am with due respect not 
yet satisfied that the general practice of the courts substantiates the principle 
laid down. Under Section 288 of the Criminal Procedure Code evidence 
admitted under that section may be treated as evidence in the case for all 
purposes subject to the provisions of the Indian Evidence Act of 1872, and 
a Bench of this Court in the case of Emperor v. Behar? has discussed the 
meaning of this section without giving any indication that it would be 
proper to limit the use of such evidence in the manner laid down by the 
Patna High Court. 

It is not, however, necessary for me to come to a decision on the wider 
question, for in the present case it appears to be quite clear that there was 


other evidence on which the court relied and which proved the guilt of the ’ 


applicant in addition to the statements admitted under Section 288. The 
learned Judge has remarked that the two bakers, Ram Chander and Khazan, 
appeared to have altered their statements in the sessions court in favour of 
the applicant on three points:— 

They said that they found the applicant sitting down, whereas one of 
them at any rate said in the Mapistrate’s court that he was ready to run 
away, but was arrested. 

(2) One of them, Ram Chander, was ambiguous as to whether the 
purse was found in the bundle or on the person of the sweeper. 

(3) They said that the bundle which contained some of the poisoned 
sweetmeats was lying on the ground, whereas in the magistrate’s court both 
had said that the bundle was in possession of the applicant. 

The appellate court has found, however, that according to the Urdu 
record Khazan Singh said in the trial court not that the bundle was lying 
on the ground near the applicant, but that the applicant had it in his - 
sion while the English record of the trial court shows that Ram der 
said that the applicant had a bundle and that crushed sweets were found in 
that bundle. It appears therefore that there was sufficient evidence given 
by these witnesses in the trial court to corroborate the statements made 
before the Magistrate, though in some details their statements in the two 
places were not consistent. I have examined the evidence and I find that 
there are circumstances in the case that justified the courts in giving pre- 
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ference to the statements of these two witnesses which were made in the 
Magistrate’s court to their statements in the sessions court, where the two 


' differ, and I am therefore not satisfied that the courts were wrong in relying 


on the statements admitted under Sectian 288 of the Criminal Procedure 
Code or that they acted illegally in convicting the applicant. The applica- 
tion therefore fails and is dismissed. The applicant is on bail and must 
surrender to his sureties. 

Application dismissed 


NARAIN AND OTHERS 
 VeTSuS 
EMPEROR* 
Criminal Procedtere Code, Sec. 297 and Penal Code, Sec. 366—Offence of tection 
—Charge to jsry—Misdirection. 

Where in a prosecution for an affence under Sec. 366, I. P. C., the 
Sessions Judge in his charge to the jury said that the prosecution case was 
that the idea of the accused was to bring influence to bear on the woman 
or her family in order that a criminal case which was then pending against 
the accused would be withdrawn or seriously prejudiced; Aeld, that there 
was a misdirection of the jury inasmuch as they were likely to believe that 
what they had to find was not that the woman was abducted for illicit 
intercourse but that she was abducted for the purpose of bringing pressure 
to bear on her husband and the conviction under Sec. 366, L P. C. could 
not stand. 


CRIMINAL APPEAL from an order of A. H. Gurney Esq., Sessions 
Judge of Bareilly. 

G. S. Pathak for the appellants. 

Sankar Saran (Government Pleader) for the Crown. 


The following judgment was delivered by 


KENDALL, J.—The three appellants have been convicted by the learned 
Sessions Judge of Bareilly of an offence under Section 366 of the Indian 
Penal Code and sentenced to three years rigorous imprisonment. The trial 
was by jury, and the appeal is made on the ground that there was a mis- 
direction of the jury by the learned Judge. 

The three appellants and one other were charged with abducting Mst. 
Tulsha, while she was going on her way to Khamaria with her maternal 
uncle, Hira Lal, in order that the appellant Narain should commit illicit 
intercourse with her, and knowing it to be likely that she would be forced 
to illicit intercourse with another persom by means of criminal intimidation. 
It has been pointed out that in the charge to the jury the learned Judge has 
not explained the ingredients of an offence under Section 366 of the Indian 
Penal Code. The first of the ingredients is the abduction of the woman, 
and the second is the 

intention that she may be compelled or knowing it to be likely that she 
may be compelled . . or in order that she may be forced or seduced to 
illicit intercourse or knowing it to be likely that she would be forced or 
seduced to illicit intercourse, 
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Le., the object of the abduction must be an enforcement or compulsion or 
seduction to illicit intercourse. At the beginning of the charge to the 
jury, however, the judge said that the prosecution case was that the idea 
of the accused was to bring such influence to bear on the woman or her 
family that the bur ‘case which was then pending against Narain 
accused would be drawn or seriously prejudiced. This matter is again 
referred to a little lower down where the judge says that the defence 
does not 
carry any great weight if their intention was merely to fczce her family to 
withdraw the case by abducting her or to force her herself to give evidence 
in favour of Narain. 
If this was the object of abduction, then Section 366 would not be applic- 
able. It is true the Judge remarks 
Section 366 also refers to a case in which the accused knows that it is 
likely that the woman will be seduced or compelled to illicit intercourse, 
and it is on this case that the prosecution proceeds. 
I am not quite clear as to the meaning of this sentence. If the object 
of the accused was to bring pressure to bear on the husband then it can 
hardly be said that they knew it to be likely tha: she would be forced or 
seduced to illicit intercourse. Putting the case at its highest, it may fairly 
be said that the jury were likely to be misled, that is to say, that they were 
likely to believe that what they had to find was aot that the woman was 
abducted for illicit intercourse but that she was abducted for the 
of bringing pressure to bear on her husband and if the jury TR in a 
verdict of guilty on this understanding, it is quite clear that the conviction 
under Section 366 ought not to stand. 

It should be remarked that the Judge did not in his charge remind the 
jury that if they had any reasonable doubt about the guilt of the accused, 
they were to bring in a verdict of not guilty. 

I therefore allow the appeal, set aside the order of conviction and 
sentence passed on the eels and direct that the case be returned to 
the learned Sessions Judge for retrial. The appellants may remain on bail 
until further orders have been passed by the Sessions Judge. 


Appeal allowed 


ABDUL GHANI KHAN (Aplicant) 
VeTSus 
RAM MOHAN LAL (Opposite barty)* 

Criminal Procedure Code, Secs. 476B end 476—Judge cf Small Canse Court makes 
complaint under Sec. 476—Ap peal to District Jud ge—Transferred to Subordi- 
nate Judge—Disposal of appeal by Subordinate Judge Alega. 

Where a fudge of the Small Cause Court made 2 complaint under Sec- 
tion 476, Criminal Procedure Code, and the person against whom the 
complaint was made appealed to the District Judge under Section 476B, 
Cr. P. C, but by some inadvertence the hearing of this appeal was 
transferred to a Subordinate Judge; Aeld, that in view of the provisions of 
Sec. 476B read with Sec. 195(3) the District Judge himself had eres 
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to hear the appeal and the Subordinate Judge had no jurisdiction to dispose 
of it. 

Crv REVISION against the order of the Additional Sessions Judge of 

Allahabad. 

‘A. M. Khwaja for the applicant. 

A. P. Pandey and S. B. Joberi for me opposite party. 

The following judgment was delivered by 

KENDALL, J.— This application is made for the revision of an order 


\ 


_ passed by Mr. K. Banerji on 1. 8. 34 purporting to act as an Additional 


Sessions Judge of Allahabad. ‘That order was passed in the course of the 
hearing of an appeal from an order passed by the judge of the small cause 
court, Allahabad, on 20. 12. 32 directing the prosecution of the opposite 
party Ram Mohan Lal for offences unde- Secs. 193 and 209 of the Indian 
Penal Code. 

The circumstances are fully stated in the order of the judge of the 
small cause court, and if the opinions which he expresses in that judgment 
are supported by the evidence, it is clear that it was not only proper but 
necessary to grant the application made ry Abdul Ghani Khan, the present 
applicant, for the prosecution of the opposite party. 

An appeal was made under Sec. 476B of the Criminal Procedure Code 
to the District Judge of Allahabad against the order passed by the Judge of 
the small cause court. By some inadvertence the hearing of this appeal 
was transferred to Mr. Banerji, who, as i now appears, had no jurisdiction 
to dispose of it. An appeal under Sec. 476B of the Criminal Procedure 
Code lies to the court to which the court making the complaint is subordi- 
nate, and under Sec. 195 (3) of the Crimmal Procedure Code, 

In the case of a civil court from whose decrees no appeal ordinarily lies, 
to the principal court having ordinary civil jurisdiction within the local 
limits of whose jurisdiction such civil court is situate. 

The court ordering the complaint being the judge of the small cause 
court of Allahabad it is clear that the Discrict Judge himself had jurisdiction 
to hear the appeal, but that the Subordirate Judge had no such jurisdiction, 
and Mr. Banerji, though he signed himself Additional Sessions Judge in 
disposing of the appeal, was really purporting to act in the exercise of his 
civil jurisdiction, which was that not of a District Judge but of a Subordi- 
nate Judge. 

It follows therefore that his appellate order quashing the orders of the 
judge of the small cause court was passed without jurisdiction. I have 
been asked by Mr. Pandey not to interfere because it is no part of the duty 
of the court to pass orders that will have the effect of injuring any of the 
parties to a litigation. The position however is that the judge of the 
small cause court, who has heard the evidence and knows the facts, has 
thought it necessary to order a prosecu-ion and has given reasons which, 
(as I have said above) if they can be supported by the evidence are good 
reasons for ordering a prosecution. Tze appellate order which has been 
2 reversing this order does not give good reasons for reversing it. I 

ve read it, but Mr. Banerji does not appear to have faced the real issues 
in the case, and his order ought not to k= allowed to stand even if it could 


+ 


A. L. J. R. HIGH COURT 673 


be said to have been passed with jurisdiction. oe Cav 
The result is that I allow the present application, without making 555, 
any order as to costs, and -direct that the order passed by Mr. Banerji of —— 
1. 8. 34 be set aside. The appeal must be readmitted on its original Amu Guam 
number, but as it has been pointed out that the present District Judge of is 
Allahabad, Mr. Tej Narain Mulla, has made a remark in an official docu- Rax Moraw 
ment which may be regarded by the present opposite party as showing that ls 
the judge is likely to disbelieve his statement, I direct that the appeal be xan. 
transferred for decision to the District Judge o- Benares. 
- Application allowed 


aod 


BHAGWAN DAS (Defendant) eat 
VETSHS AA 
LAKSHMI CHAND AND OTHERS (Defendants) * ide 





Provincial Insolvency Act, Sec. 27 and Rule 27 framed snder Sec. 79—Firm carried Feb. 5 
on by joint Hindu femily—Firm declared insolvent—Effect of—Sec. 28— 
Joint Hindu family—Father and sons—Ancescral business—Insolvency— SULAIMAN, 
Receiver entitled to seize family property—Seizure tantamount to attechment puont, J. 
—Preference over creditor who attaches subsequently. 

Where, on the application of creditors, a firm carried on by members 
of a joint Hindu family is declared insolvent, beld, that the effect of the 
adjudication of the firm as an insolvent is to make all the members of the 
family insolvents. 

The right of a Hindu father to dispose of the joint family property in 
order to satisfy his own debts is property within the meaning of Sec. 28, 
Provincial Insolvency Act, and vests in the receiver, and the receiver is 
entitled to seize the entire family property and transfer it in order to satisfy 
the debts of the father. It is not incumbent an such a receiver to obtain 
an order of the court, execute it and attach the family property. He can 
straight away seize the property and sell it under a private deed, it not 
being incumbent upon him to take out an attachment, The seizure of the 
property by the receiver must be taken to be tantamount to attachment of 
the property by him so as to get his interest crystallised in preference to any 
creditor who subsequently attaches the same property. 

Anend Prakash v. Naras Das, I. L. R. 53 All. 239=[1931] A. L. J. 
122 (F.B.) followed. 

SECOND APPEAL from a decree af G. O. ALLEN Esq., District Judge 
of Agra, modifying a decree of MauLvI MuHAmMMAD JuNaID, Subordi- 
nate Judge. 


N. P. Asthana and B. N. Sabai for the appellant. 

B. Malik for the respondent. = 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a defendant’s appeal arising out of a suit selawes, 
for declaration as to the plaintiffs ownership in a certain property. Munna G J. 
Lal and his three sons were carrying on an ancestral business under the 
name of firm Gobind Ram Munna Lal and became heavily indebted. On . 
the application of some of the creditors the firm was declared insolvent on 
August 1, 1922. In the application the firm had been described as the 
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Crvm, fem Gobind Ram Munna Lal through Munna Lal, Radhe Lal and Brij 
ATR Mohan, and the name of Amolak Chand. the youngest son of Munna Lal, 
` was somehow omitted from.thé applicaion. But it is noteworthy that 

Buscwan Das it was the firm itself which was adjucicated as insolvent and not the 

Laan É aa e members of the family. 

resent defendant-appellant ottained a decree against the firm 
—. through wh the four persons on, November 74, 1922. An objection had been 
am taken in the suit that the defendants were insolvents and they could not 
be sued separately but the court overrusd that objection on the ground 
that a. decree could be given on certain conditions and pointed out that 
the decree-holder would of course take the decree to the insolvency court 
and get a rateable distribution of the assets along with the other creditors. 
In the insolvency court a composition scheme was submitted and approved 
by the court on May 16, 1924 to which the present appellant also agreed. 
In accordance with this composition scheme one Ram Babu was appointed 
receiver of the estate and he took charge of the entire family property 
including the undivided shares of all the members. In order to strengthen 
„ the position of the receiver Amolak Chaand, whose name had been left out 
‘ from the application, executed a deed cf release on July 10, 1924 relin- 
quishing all claim to any share in the femily property. It was after this 
release that the present defendant in execution of the decree got Amolak’s 
share attached on May 14, 1925. On February 5, 1925 Ram Babu the 
receiver sold the property to the present plaintiff. It was after the sale 

that the defendant-appellant pur Amolak’s share at auction. 

We are not concerned with the result of the finding in a previous 
proceeding which took place in 1927 to which neither the official receiver 

- nor the present respondent was a party. 

The courts below have disallowed the pleas of the defendants and 
have decreed the claim holding that the property validly passed to the 
present plaintiff in preference to the de-endant. 

There are several grounds on whick the defendant’s case must fail. 

In the first place it was the firm self which was declared insolvent 
and not any individual persans. Under the authority vested in this 

- High Court by Sec. 79 of the Provincal Insolvency Act this Court has 
framed certain rules which have the same effect as if enacted in this Act. 
Chapter XTX, Rule 27, provides that 
an adjudication order made against a firm shall operate as if it were an 
adjudication order made against each of the persons who at the date of the 
order is a partner in the firm. 
If that analogy be applied to the members of a firm carried on by 
a joint Hindu family then the effect of the adjudication of the firm as an 
insolvent was to make all the members of the family insolvents. 

In the second place the defendant-appellant obtained his decree on 
the understanding that he was getting a decree against certain insclyents 
and his exclusive remedy would be to so to the insolvency court and get 

. rateable shares in the assets and not that he would proceed separately by 
way of execution and claim priority as against the official receiver. 

In the third place the defendant wrimself a to the composition 
echeme and was a party to the arrangement under which the entire pro- 
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perty was to be disposed by the official receiver. Cayn. 

In the fourth place the official receiver had already taken possession 
of the entire estate on behalf of the creditors and had therefore exercised 
the right which had previously vested in the father to dispose of the Buacwan Das 
property in payment of his debts. . - 

It has now been held by the Full Bench in the case of Anand Prakash  Cuanp 
v. Narain Das Dori La? that the right of a-Hindu father to dispose of 
the joint family Property in order to satisfy his own debts is property 
within the meaning of Sec. 28 of the rine Mo Act and vests in the 
receiver and that the receiver is entitled to seize the entire family property 
and transfer it in order to satisfy the deots of the father. Now it is not 
incumbent on such a receiver to obtain an order of the court, execute it 
and attach the family property. He can straight away seize the property 
and sell it under a private deed, it not being incumbent upon him to take 
out an attachment. In these circumstances if the principles of English 
Law are to be applied to the system under which properties are held by a 
Hindu family the seizure of the property by the receiver must be taken to 
be tantamount to attachment of the p-operty by him so as to get his ' 
interest crystallised in preference to any creditor who subsequently attaches 
the same property. We do not think that the receiver should be put in 
any worse position than if he had actually taken out an order for attach- 
ment and got the property attached thorgh in either case he would sell it 
afterwards. 

In the fifth place the appellant instead of going to the insolvency 
court and claiming the rateable share in the assets as had been directed in 
the judgment proceeded to execute the decree independently of the insol- t 
vency court and attached the property contrary to the provisions of Sec. ` 
28(2) of the Insolvency Act. He had no right to take this legal proceed- 
ing independently of the insolvency cour- 

In the sixth place Amolak had already executed a deed of release in 
favour of the receiver relinquishing all his interest in the property. There 
is nothing in the law to prevent him from surrendering his rights parti- 
cularly when the firm was declared insolvent. The debts were due against — 
the whole family and as a member of the family he was under the Rules of 
the High Court liable to pay such debts. The subsequent attachment of 
the supposed interest of Amolak by the present appellant cannot therefore 
confer upon him any additional right which would be paramount to the 
rights of the receiver. We therefore think that the appeal has no force 
and we accordingly dismiss it with costs. ° 


1935 


Appeal dismissed 
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WAHID ULLAH ANSARI * * 7 
VETSHS l 
EMPEROR* 
Penal Code, Sec. 499—Defemaiory article about a Girl? Colege—Complaint by 
some of the girls—Writer con be convicted of offence of defamation. 

Where a defamatory article implies that the girls of a College are 
habitually guilty of the misbehaviour described in the article, ‘all the girls 
in the College collectively and each girl individually must suffer in reputa- 
tion, and on the complaint of some or the girls the writer can be convicted 
of the offence under Sec. 499. 

CRIMINAL REVISION from ar order of Banu Kasra NATH, Sessions 
Judge of Aligarh. 

Kumuda Prasad for the applicant. 

M. Nasim and Mrs. Faruqi for the opposite parties. 

M. Woliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 


KENDALL, J.—This is an application for the revision of an order of 
the Sessions Judge of Aligarh upholding the order of conviction and sen- 
tence passed by a first class Magistrate on the applicant under Sec. 500 of 
the Indian Penal Code. The facts on which the conviction has been based 
are given fully im the order of the Magistrate, and the essentials have been 
repeated in that of the Sessions Judge. It is sufficient to state here that 
the applicant was admittedly responsible for two articles which were pub- 
lished in a paper called the University Punch, Aligarh, containing the 
most scandalous accusations against the girls of the Girls’ Intermediate 
College of Aligarh. ‘The articles are given in full both in English and 
Urdu in the order of the Magistrate. The first of them asserts that the 
girls of the College frequented 

broad Marris Road, green meadows and canal banks which are frequented 
by pleasure seeking youths every morning and evening for their solace and 
enjoyment, 


EEN 


Meena bazar exhibition was held within the precincts of the College, that 
university students and professors, Muslim and non-Muslim gentry of the 
town and gay officers visited the place after obtaining tickets for shopping 
with these educated Muslim harlots af the Meena Bazar. 

I should mention that the translztion of the word “shahidan” into 
“harlots” has been objected to by learned counsel for the applicant, and it 
is suggested that the word means no more than “beauties”, unless it is 
connected with the word “bazar”. ‘This, however, is very technical objec- 
tion, because the implication conveyed by the word in its context is 
unmistakable. ‘The second article refers to a particular case, namely, that 
of a young girl who is‘said to have been found unconscious near the Girls’ 
Intermediate College and it was added that it was widely said that she was 
the victim of repeated brutal assaults, The implication of the article 
undoubtedly is that owing to the conditions within the College such an 
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incidént-was quite likely to take place in irs neighbourhood: 

Both the courts have agreed that the articles are defamatory. In the 
lower appellate courta plea was taken that the person aimed at in the 
article was not the girls in-the College, but the Honorary Secretary, and 
that he was not the complainant, so that the prosecution ought to fail. 
This was a purely technical argument amd has not been pressed in this 


Court. The argument that has been pressed in appeal is, firstly, that the | 


articles which contain the defamatory matter do not refer to the “boarder 
girls”, but simply to the girls of the College. It is said that there are over 
150 girls in the College of whom 75 are boarders and of the 67 who joined 
in making the complaint in the present case one was a minor and 
guardian subsequently withdrew from the prosecution. The argument is 
that if the articles are defamatory, they apply equally to any one of the 
girls in the College, and that no individual girl is defamed thereby, nor is 
the College collectively defamed. The case of Government Advocate, 
Bebar Orissa y. Gopabandhu Das! has been relied on by Mr. Kamuda 
aa a aan of the Patna High Court 
t 
an imputation against an association ar collection of persons jointly may 
amount to defamation within the meaning of Section 499 of the Indian 
Penal Code, but it must be an imputation capable of being brought home 
to a particular individual or collection of individuals as ae A 
and again 
the rule is that if the words used contain no reflection on a particular 
individual or individuals, but may eqrally well apply to others, although 
belonging to the same class, an action will not lie. 
Explanation 2 of Sec. 499 of the Indian Penal Code shows that 
it may amount to defamation to make an imputation concerning a company 
or association. 

In the case before the Patna High Court the defamatory words were 
used in regard to two constables who were said to have committed a parti- 
cular act on a particular occasion. There was nothing in the article itself 
to show who the two constables were. ‘They were not even referred to in 
the article as being constables of a particular thana, though they were 
taken by the villagers to have been two constables attached to Begunia 
Police Station. But there is nothing to indicate which were the two in 
question. ‘The facts are certainly not analogous to those of the present case. 
Here the defamatory articles relate to the alleged habitual conduct of 
the girls of the Intermediate College. Those girls may be over 150 in 
number and it may not have been the intention of the writer of the 
articles to imply that every girl in the College was guilty of this conduct. 


The essence of the offence of defamation, however, is the publication of _ 


an imputation with the knowledge that it will harm the reputation of the 

person defamed, and as these articles do beyond question imply that girls 

of the College are habitually guilty of tke eT AR described in 

articles, the inevitable effect on the reader must be to make him believe 

that it is habitual with the girls of the College to behave in this way. 
That being so, it seems quite clear zhat all the girls in the College 
; - 467 Ind C 6 
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collectively and each girl individually must suffer in reputation. - ` 'The 
difference- between this case and the ane before the Patna High Court 
is obvious. In that case two constables werd accused of a particular act, 
and it did not follow from that that all constables suffered in their individual 
reputation. 

The view that has been taken by the-courts appears to me to be perfectly 


' correct, and there is no reason to interfere with the orders passed. The 


sentence no doubt is severe, but the offence, as has been pointed out, was 
an extremely serious one and the applicant when on his trial made no 
‘attempt to expres his regret or make any acknowledgment of the fact 
that he had done wrong. ‘The application is therefore dismissed. 
Application dismissed 


PRIVY COUNCIL 
MAHADEO PRASAD SINGH anv orHeErs (Defendants) 


Versus 


KARIA BHARTHI (Plaintiff) * 


7 ‘Hinds Lew—Religions endowment—De facto mabani—Sult to recover math 


‘property—W bether suit maintainable. 

Where a person, though not duly installed, is, in fact, the mahant of a 
math, he is entitled to recover (for the benefit of the math) the property 
which belongs to the math and is wrongly held by the defendants, who are 
in no better position than trespassers. Mabent Rem Charan Das v. Neu- 
rangi Lal and others, 60 I. A. 124=[1933] A. L. J. 327 followed. 


APPEAL from a decision of the High Court of Judicature at Allahabad. 

L. DeGruyther, K. C. and J. M. Perikb for the appellants, 

W. Wallach for the respondent. 

The following judgment was delivered by 

Sir SHADI Lat—This appeal relates to a village known as Saktni, 
which is situated in the District of Gorakhpur in the Province of Agra. 
The village formed part of the estate annexed to the math of Kanchanpur 


in that District and was sold to the defendants, hereinafter called the appel- 


Jants, on March 1, 1914, by one Rajbans Bharthi alleged to be the mahant 
of the math at that time. Rajbans died on March 21, 1916, and the 
present action was brought on February 23, 1926, by Karia Bharthi, 
who claimed to be his successor as the mahant of the shrine. 

A large number of pleas were raised to defeat the suit, but there are 
only two questions which have been argued on this appeal; first, that the 
plaintiff was not entitled to maintain the suit; second, that the claim was 
barred by limitation. ` l 

The facts of the case bearing on these questions do not admit of any 
real dispute. In April, 1894, one Bachchu Bharthi, who was admittedly 
the mahant of the math, died, and two persons, namely, Rajbans Bharthi 
and Karia Bharthi came forward to claim the office of the mahant. 


` Karia was, at that time, a boy of only about thirteen years of age; and 


his father, acting as his guardian, settled the dispute with the rival claimant 
* P. C. A. 8 of 1933 
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by a compromise. In accordance with this compromise Rajbans executed 
on May 2, 1894, a deed by which he promised to adopt the boy as his chela 
and declared him .to, be hig successor to the office of mahant. As a result 
of this settlement, Rajbans was recognised and installed as the mahant of 
the math. l 

‘On attaining majority Karia repudiated the compromise and insti- 
tuted in 1899 a suit to establish his claim to the office of mahant on the 
death of his guru Bachchu Bharthi. This claim was allowed by the Trial 
Court but dismissed on appeal by the High Court. Against the judg- 
ment of the High Court Karia preferred an appeal to His Majesty in 
Council, but, while the appeal was pending, he entered into a compromise 
with Rajbans. In compliance with the compromise Rajbans executed, 
on April 25, 1904, a document by which he assigned to Karia two villages 
Kanchanpur and Pathkauli, and also the building of the math situated at 
Kanchanpur; while he retained for himself the rest of the pro apper- 
taining to the institution including the village of Saktni. The deed also 
provided that each of the claimants would be competent to alienate the 
property allotted to him without any objection by his rival. In the result, 
Karia did not prosecute his appeal to the Privy Council and that appeal 
was apparently dismissed without any decision on the question of his title 
to the mahantship. 

After this compromise Karia lived in the building of the math at 
Kancbanpur, and Rajbans took his abode at Pakri, one of the five villages 
which continued to be in his possession. Karia has admittedly alienated 
both the villages which were assigned to him by the compromise, and 
Rajbans also has transferred some properties annexed to the institution 
including the village of Saktni. In the plaint filed by Karia in the present 
case he laid claim to the village in question on the ground that he was the 
chela of Rajbans, and was, after his death, installed as the mahant of the 
math. The Trial Court and the High Court have, however, held that he 
was neither the chela of Rajbans, nor appointed to be the head of the 
institution. Both the Courts have also found that Karia, though not duly 
installed, was, in fact, the mahant of the math; but they differed on the 
question of whetuer he could, in that capacity, recover the property. The 
learned judges of the High Court have answered the question in the affir- 
mative, and their Lordships are of opinion that the conclusion reached by 
them is correct. 

There can be little doubt that Karia has been managing the affairs of 
the institution since 1904, and has since the death of Rajbans been treated 
as its mahant by all the persons interested therein. The property entered 
in the revenue records in the name of Rajbans was, on his death, mutated 
to Karia, and it is not suggested that there is any person who disputes his 
title to the office of the mahant. In these circumstances their Lord- 
ships agree with the High Court that Karia was entitled to recover for 
the benefit of the math the property which belonged to the math and is 
now wrongly held by the appellants. They are in no better position 
than As observed by this Board in Mabent Ram Charen 


Das v. Nourangi Lal and others', a person in actual possession of the math is 
160 L A. 1241933 A. L J. 327 
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Crm - entitled to maintain a suit to recover property appertaining to it, not for 
car his own benefit, but for the benefit of the math. 

——  ı . On þebalf-of the appellants it is contended rhat the action brought by 
Mananeo - Karia should have been dismissed, when it was found that he could not 
Par ra substantiate his allegation that he was installed as the mahant after the 
_ “Kau, death of Rajbans., But this defect in the statement of claim,.if any, could 
a BHARTHI ` have beep- remedied by an amendment of the plaint, if the objection had 
ee, been taken in the courts below. It i clear that all the relevant facts 
"Shadi Lal - were before the High Court, and the learned judges were, upon the facts 

1. fgund by them, justified in determining the real dispute on the merits. 
o The only other question raised on behalf of the appellants is that the 
claim was barred by limitation. This question must be answered with 
reference to the law which obtained prior to its amendment by the Indian 
Limitation (Amendment) Act I of £929. It is common ground that 
. the article of the Indian Limitation Act of 1908 applicable to the claim 
- is Article 144, which prescribes a period of 12 years from the date when 
_&-" the possession of the appellants became adverse to the math. ‘Their case is 
ih? that in 1904, when Rajbans settled his dispute with the plaintiff, he 
* +" “Ceased to be the mahant of Kanchanpur and diated the title of the 
o of Sakeni as well a5 z0 the ober villages which he gor 
ursuance of ` romise. On that date, it is contended, he began 
“7 Id the ease a y adversely co the institution, and the action, which 
was brought after the expiry of 12 years from that date, was barred by 
- time, ¥ i 
It is, however, obvious that Rajbans had entered into the ion - 
of the property in 1894 as the mahanr of the math, and that his status 
as mahant was confirmed by the judgment delivered by the High Court 
in 1903. He admittedly held ‘the village in question-on behalf of the 
math until the compromise in 1904, and the mere fact that the parties to 
the compromise purported to confer upon each other an unrestricted 
power of alienation in respect of the endowed property did not change 
the character of Rajban’s possession. The deed of compromise makes 
no mention of the transfer of the office of mahant, and it is to be noted 
that Rajbans, though he migrated thereafter to Pakri, did not relinquish 
his position as the mahant of the institution. In the sale deed in question, 
as well as in the other documents executed by him after 1904, he took 
care to describe himself as mahant, and even justified the sale in ae on 
the ground that he required money to discharge the debts which he had 
contracted for protecting the other property appertaining to the math. 
A toe eee os gal tee lly unnecessary, if he 
had repudiated the title of the math and was holding the-property on his 
own behalf. The learned counsel for the appellants has cited the case of 
Damodar Das v. Adbikeri Lakben Das*, in support of his argument that 
the possession of Rajbans became adverse from the date of the compro- 
mise, but that case is clearly distinguishable. The document deale with 
therein was an assignment of the math as well as its properties, and as 
observed by this Board in the case of Mabent Rem Charen Das, such an 


assignment was void, and would in law pass no title, with the result 
*37 L A 147 
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that the possession of the assignee was adverse from the moment of the 
attempted assignment. In the present zase there is no assignment of the 
religious institution itself to Rajbans, nor any ather transfer which was 
a void transaction and rendered his possesion adverse. He was undoubtedly 
the mahant of the math in 1904, and, while transferring certain items of 
property to Karia, he kept the rest of tne estate for himself. It is one of 
the villages retained by him that he sold in 1914, and that sale was a 
voidable transaction. The period of Imitation for the recovety of the 
village did -not begin to run until the death of Rajbans in 1916. The 
action, which was commenced in 1926, was, therefore, within the limita- 
tion prescribed by Article 144. i - 
The result is that this appeal fails, and their Lordships will humbly 
advise His Majesty that it should be dismissed with costs. : 


T. L. Wilton & Co.—Solicitors for the appellants. 
Hy. S. L. Polak 8 Co.—Solicitors fcr the respondent. 
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Letters Patent, Cleanse 10 end Limitation Act, Sec. 5—Single judge dismisses appli- 
cation under Sec. 5, Limitation Act—W bether order appealable under Cla: 
10—Civil Procedure Code, Or. 44, R. .—Application for leave to appeal in 
forma pauperis—Memorendum of appeal accompanied by certified copies of 
judgment and decree—Application for Fave dismissed—W bether en appeal is 
deemed to be pending—High Conrt Rul=s—Chapter I, Rule 1, Snb ds (X 
and (XII)—Application for leave to apòeal as panper—Jurisdiction of sing 
judge—Conrt Fees Act, Sec. 6 and High Court Rules, Chapter I, Rule 1— 
Single judge—When con dismiss insuffi-iently stamped application. 

An order of a single judge dismissin= an application under Sec. 5, Limita- 

- tion Act, and refusing to extend time is not 2 ‘judgment’ within the mean- 
ing of Clause 10 of the Letters Patenr and accordingly no appeal lies from 
that order. 

Where an applicant, who applies for permission to appeal in forme 
peu peris, files with his application not only the memorandum of appeal but 
also certified copies of the decree and the judgment, it is possible to treat 
his memorandum of appeal as an appe:l preferred, but without payment of 
proper court-fees; and accordingly the rejection af the application for leave 
to appeal as a pauper does not invol~e the rejection of the appeal itself. 
Where however copies of the decree and the judgment are not filed, it is 
impossible to regard the memorandum of appeal as constituting a complete 
appeal in itself; the memorandum of . in such a case must be consi- 
dered as a mere appendix to the application and the rejection of the 
‘application for leave to appeal as a pauper puts an end to the whole proceed- 


ing. 

A single judge has power to admit a application for leave to appeal as 2 

pauper but he no jurisdiction to d-smiss the application on the, ground 
*L. P. A. 14 of 1933 
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that it is barred by limitation if the valuation of the appeal is such that it 
is beyond his pecuniary jurisdiction. - ` 
It is open to a single judge to decline to receive an appeal which is 
insufficiently stamped on ground that in view of Sec. 6, Court Fees Act, 
he cannot receive it. But where the appeal has been received and has been 
accepted as having been properly presented, a single judge should not reject 
the appeal later on, off the ground of insufficiency of court-fees, unless the 
matter were within the jurisdiction of a single judge. 
_ LETTERS PATENT appeal from a judgment of the Hon’sie MR. Justice 
KENDALL. : 

The following is the Referring Order:—_ 

SULAIMAN, C. J. and Racuepan SINGH, J.—This is a Letters Patent appeal 
from an order af a learned single Judge of this Court dismissing an application 
under Section 5 of the Limitation Act for condoning the delay in filing an appeal. 
An application for leave to appeal in forma pauperis accompanied by a memorandum 
of appeal was filed by the applicant in this Court on May 2, 1932. ‘The learned 
application Judge noted that it was presented before him and called for-an office 
report. On May 9, 1932, the office reported that the application was beyond time. 


` The application was put up before a learned Judge on May 10, 1932, and on that 


date the learned Judge ordered as follows:—‘‘As the application has not been made 
within the period of limitation it must pe and is rejected.” No separate order 
was passed with regard to the memorandum of appeal which had been filed along 
with the application. 

Apparently in ignorance of the dismissal of the previous application for leave 
to appeal, counsel for the applicant filed an application on May 23,'1932, accom- 
panied by an affidavit for condoning the delay. This came up before the learned 
Judge for disposal on February 13, 1933, and was ultimately dismissed. 

Various points were argued before the learned Judge, but the conclusion 
at which he arrived was that at that time there was properly speaking no appeal 
before the court and therefore he had no jurisdiction to extend the time and even 
if he had there was no justification for passing any such order. The learned Judge, 
however, granted leave to the applicant to appeal under the Letters Patent. 

Two main points arise in this case. The first is a preliminary objection that 
no appeal lies. It is contended on behalf of the respondents that the order dis- 
missing an application under Section § of the Indian Limitation Act is not a 
judgment within the meaning of Clause 10 of the Letters Patent. Counsel for 
the ts relies on the case of Gobtrda Lal Das v. Shiba Das Chatterji, I. L. R, 
33 Cal. 1323. On the other hand, the Bombay High Court has held that an 
appeal lies (see Nagindas Motilal v. Nilaj: Morobs, I. L. R. 48 Bom. 442). There 
is a case of this Court, namely, Kura Mel v. Rem Nath, I. L. R. 28 AlL 414, in 
which an appeal from such an order was actually entertained and allowed, although 
the point was not expressly decided because no objection was raised on behalf of 
the respondents. 

The second question is whether there was an appeal pending before the learned 


l Judge even after the dismissal of the application for leave to appeal. The learned 


counsel for the respondents relies on the observations made in Bishwath Prasad v. 
Jagannath Prasad, I. L. R. 13 All. 305 at 309. 

As against these the learned advocate for the appellant: relies on the case of 
Mobemmed Ferzand Ali v. Rahat Ali, I. L. R. 40 All. 381. The latter view appears 
to have been accepted in Madras in Nellsvadiva Ammal v. Subramastia Pillei, I. L. 
R. 40 Mad. 687 and Mabent Diya! Das v. Mabent Sunder Das, L L. R. 3 Lah. 35. 
It is thus clear that there are divergences of opinion on both the points. 
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A further point that has been urged before us is that under Chapter I, Rule 
1(X) a single Judge has jurisdiction to dispose of an application under Order XLIV, 
Rule 1 for permission to appeal in forma pauperis only in cases in which the appeal 
would be within the jurisdiction of a Judge sitting alone. Although the point 
appears to have force we do not propase to decide it at this stage because the 
appeal does not purport to be from an order dated May 10, 1932, by which the 
` application for leave to appeal in forma penperis was rejected. 

We accordingly refer the following points to a Full Bench for an expression 
of opinion:— 

(1) Whether an appeal lies under Clause 10 of the Letters Patent from an 
order passed by a single Judge under Section 5 of the Indian Limitation Act refus- 
ing to extend the time for filing an appeal. 

(2) Whether in spite of an order rejecting an application for leave to appeal 
in forma pauperis, an appeal is deemed to be still pending so long as it is not 
rejected for being insufficiently stamped or is dismissed on the ground of limitation. 

(3) Whether a single Judge has jurisdiction to reject a memorandum of 
appeal on the ground of deficiency in the amount of court-fees paid, or dismiss it 
on the ground of limitation, when the memorandum of appeal is not separately 
filed but merely accompanies the application for leave to appeal in forma penperis. 

S. B. L. Geur for the appellant. 

G. S. Pathak for the respondents. v 


The Court delivered the following judgment:— 


Three questions have been referred to this Full Bench for an expression 
of opinion by a Division Bench before which a Letters Patent Appeal from 
an order of a single Judge of this Court dismissmg an application under 
Section $ of the Limitation Act came up for hearing. 


On May 2, 1932, the appellant filed an application in this Court before 
a single Judge for leave to appeal in forma pauperis and that application. 
as required by Order 44, Rule 1 was accompanied by a Memorandum of 
Appeal containing the grounds of objections and also a prayer for the appeal 
being allowed. No court-fee was, of course, at that time paid on the 
Memorandum of Appeal. Both the application and the Memorandum of 
Appeal were received by the learned Judge and registered as a Miscellaneous 
Case, and were later on put up again before him on May 9, 1932 with an 
office report that the application was beyond time. On that date the 
applicant was not present in the court room and her application for leave 
to appeal was rejected. No separate order was pased on the Memorandum 
of Appeal treating it as being in itself a separate appeal. On May 23, 1932 
an application was filed on her behalf by a counsel purporting to be under 
Section 5 of the Limitation Act accompanied by an affidavit and praying 
that the delay in the filing of the “appeal” be condoned. This application 
was dismissed by the learned Judge on February 13, 1933 after notice to the 
opposite party had been given. The learned Judge came to the conclusion 
that at that time there was properly speaking no appeal before the Court 
at all, and that therefore he could not extend the time. It is from this 
order that a Letters Patent Appeal hzs been preferred. 


The learned counsel for the applicant states before us that the applica- 
tion for extension of time was reallv for extension of time for leave to 
appeal and not for extension of time for the filing of the appeal, although 
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inadvertently the word “appeal” instead of “application” was used in it. 

The first question which has been referred to us by the Division Bench 
is as to whether an appeal lies under Clause 10 of the Letters Patent from 
the order passed by a single Judge under Section $ of the Indian Limitation 
Act refusing to extend the time for filing an appeal. 

An appeal would lie if the order in question were “judgment” within 
the meaning of Clause 10 of the Letters Patent. It has been held in numer- 
ous cases that as the Letters Patent were drafted long before even the earlier 
Code of 1882 was passed, the word “judgment” used therein does not mean 
the judgment as defined in the existing Code of Civil Procedure. At the 
same time the word “judgment” does not include every possible order, final, 


- _ preliminary or interlocutory passed by a Judge of-the- High Court. In 


several cases the word has been given a narrower and more restrictive mean- 
ing. In Ghast Rem v. Mst. Nuraj Begem', it was held that an order 
remitting issues to a subordinate court was not a judgment. In the case of 
Benno Bibi v, Mehdi Hussin’, it was laid down that an order refusing leave 
to appeal in forma pauperis was not a judgment and was not appealable 
under the Letters Patent. It was aden remarked in that case that 
an order which is not made appealable if passed by a lower court would not 
be a judgment within the meaning of the Letters Patent. But that was a 
rough rule of interpretation and cannot be considered to be an exact defini- 
tion of judgment. In the case of Mubsmmad Natm-ullab Kben v. Ibsan- 
slab , it was laid down that an order directing the amendment of a 
decree passed by a learned Judge of this Court was not a judgment which 
would be appealable under the Letters Patent. Similarly in the case of 
Mansab Ali v. Nibal Chand‘, it was held that an order dismissing an appeal 
for default of appearance was not a judgment and could not be appealed 


against. 

In the case of R. Wall v. J. E. Howerd®, it was held that no appeal 
under the Letters Patent would lie from an order of a single Judge refusing 
an application under the Indian Companies Act for extension of time for 
serving notice of an appeal under that Act, inasmuch as such an order would 
not be a judgment within the meaning of Clause 10. In that case several 
cases were referred to showing that the word “judgment” had been inter- 
preted in a narrower sense. In the case of Pieri Lal v. Madan Laf, it was 
held that no appeal lay from an order refusing to set aside a sale under 
Order 21, Rule 90. 

On the other hand, in the case of Kura Mal v. Rem Nath’, an appeal 
from an order refusing to extend time under Section 5 of the Indian Limita- 
tion Act was actually entertained, but the judgment does not indicate that 
any objection was taken on behalf of the respondent that the appeal did 
not lie, for there is certainly no reference to any such point in the judgment. 
It also does not appear that the earlier case of R. Wall v. J. E. Howard was 


_ cited before the Bench or considered. The case, therefore, is no clear autho- 


rity for the as laud that an appeal Hes. It only decided the point that 
where a client fide accepted the advice of a counsel as to the proper 
*1 AlL 31 311 AIL 375 
*14 All. 226 “15 AlL 359 
'L L R. 17 All 438 'LL R 39 AlL 191 
"J. LR. 28 AlL 414 
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procedure to adopt in the course of litigation and was misled by that advice, 
there was.sufficient cause for the delay. 

In the case of Sadiq Ali v. Anwer Al, it was held that a Letters Patent 
Appeal would lie from an order of a single Judge rejecting an application to 
set aside the abatement of an appeal. In that case one respondent had died 
on June 13, 1920 and an application was made on January 4, 1921 to set 
aside the abatement. The Bench took it for granted that the appeal abated 
six months after the date of the death of the respondent and that the appli- 
cation for setting aside the abatement was made within the time prescribed 
by law for such an application. Proceeding on these assumptions, it consi- 
dered that an appeal lay, because the order refusing to set aside the abatement 
was a judgment within the meaning of Clause 10 of the Letters Patent. In 
the course of the judgment the Bench relied on the case of Tuljaram Row v. 
Alagappa Chettisr® and quoted with approval the remark of the learned 
Chief Justice of the Madras High Court that the 

test seems to me to be not what is the form of the adjudication but what 
is its effect in the suit or proceeding in which it is made. If its effect, 
whatever its form may be, and whatever may be the nature of the applica- 
tion on which it is made, is to put an end to the suit or proceeding so far 
as the court before which the suit or proceeding is pending is concerned, 
or if its effect, if it is not complied with, is to put an end to the suit or 
proceeding, I think the adjudication is a judgment within the meaning of 
the clause. - 

The Amending Limitation Act under which the period for the applica- 
tion for setting aside the abatement was reduced to three months had come 
into force on January 1, 1921, but this circumstance was apparently over- 
looked at the time. Therefore that case is distinguishable as the Bench 
had proceeded on the assumption that the application for the setting aside 
of the abatement was in time, and it is, therefore, not necessary for us to 
examine the correctness of that decision. We would like to point out that 
the test laid down by the learned Chief Justice of the Madras High Court 
is put in too wide a language and cannot be accepted as laying down the 
correct criterion. ‘This is now particularly so, as their Lordships of the 
Privy Council in a later case of Sewak Jeranchod Bhogi Lal v. The Dekore 
Temple Committee’°, referring to the Letters Patent of the Bombay High 
Court, remarked: 

The term judgment in the Letters Patent of the High Court means in 

civil cases a decree and not a judgment in the ordinary -sense. 

Of course, their Lordships did not mean to lay down that no appeal 
would lie under Clause 39 of the Bombay High Court Letters Patent from a 
decree or final order. That has been made clear by a Full Bench of this 
Court in the case of Sital Din v. Anant Ram"; but their Lordships certainly 
intended to make it clear that the word “judgment” used in the Letters 
Patent is not to be taken in its widest scope. 

No doubt the Bombay High Court in the case of Ramchandra Gange- 
dhar v. Mahadev Moreshwar”, followed in the case of Nagindas Moti Lal v. 
Nilaji Morobs™, has taken a view in favour of the appellant, but a contrary 


*L LR. 45 ALL 66 *L L. R 35 Med 1 
23 A, L. J. $55 at 558 "1933 A. L. J. 127 ba 
Wy L R. 42 Bom 260 - 3T L. R. 48 Bom. 442 
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view was expressed earlier by a Full Bench of the Calcutta High Court in 
the case of Govinda Lal Das v. Shiba Das Chatterjeett, from which the 
Bombay High Court dissented. That Full Benoh decision although to some 
extent doubted in the case of Brajagopal Ray Burman v. Amar Chandra 
Bhbattacharjř*, has not been overruled by that High Court. 

It seem to us that when an appeal is filed, which is, prima facie beyond 
time and along with it an application is made for extension of time under 
Section $ of ae Limitation Act, there are two matters before the court. 
The appeal on the face of it is barred by time and would have to be dis- 
missed unless time were extended. ‘The application-has to be considered on 
its merits and has to be allowed or. diallowed. The application must, 
therefore, be considered in the first instance, and if it is aiio wed, the delay 
is condoned and the defect of limitation which would otherwise be in the 
appeal is cured. The appeal would then be admitted by a separate order. 
If, on the other hand, the time is not extended, then the result is that the 
P EA for extension of time under Section 5 is dismissed, but that does 
not involve an automatic dismissal of the appeal itself, although undoubtedly 
the appeal would in the long run have also to be dismissed by a separate 
order. It may be that an application for extension of time under Section 
§ is in some cases cognizable by a single Judge, while an appeal, although 
barred by time is cognizable by a Division Bench, in which event the single 
Judge would merely dismiss the application for extension of time leaving 
the appeal to be dismissed formally by a Bench of two Judges.’ The two 
matters, therefore, are undoubtedly distinct and separate, and it is impossible 
to say that the order passed on one application necessarily involves the 
dismissal of the appeal itself. 

_ The present case, however, has arisen out of an application for leave to 
appeal which was barred by time. Tne learned counsel for the respondent 
urges before us that there was, in fact, no appeal filed at all, but only an 
application, and the Memorandum of Appeal which accompanied it was an 
appendix or an annexure to it and was not any separate document 
could be entertained independently of the dela and that accordingly 
since the application itself was dismissed, this second document fell through 


_. and no document which can be treated as an appeal is now in existence. 
~ This is the view which appears to have appealed to the learned Judge of 


— 


this Court who dismissed the application on February 13, 1933. 

There is a distinction drawn bezween the institution of a suit by a 
pauper and the filing of an appeal by a person who is unable to pay the 
fee required for the Meiera um of Appeal. Under Order 33, there is 
only one application which is required to be filed and if that application is 
allowed, then under Rule 8, it is to be numbered and registered and has to 
be deemed the plaint in the suit and the suit is then to proceed in all other 
respects as a suit instituted in ah ae manner. On the other hand, 
if the application filed by th there is no other docu- 
ment left before the court To can be pee with. On the other 


hand in Order 44, there is a provision that a person entitled to prefer 


an appeal, who is unable to pay the fee required for the Memorandum of 
Appeal may present an application accompanied by a Memorandum of 
HL LOR. 33 Cal 1323 ELL R 56 Cal 135 
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Appeal and may be allowed to appeal as a pauper etc. Thus two documents 
have to be filed, one is the application for leave to appeal as a pauper and 
the other is the Memorandum of Appeal itself. But Order 44, Rule 1 does 
not require that the applicant should file copies of the decree and the judg- 
ment, which are necessary for ordinary appeals under Order 41, Rule 1, 
though an appellant, as in the present case, may file them also. 

It is-noteworthy that Order 22, Rule 9 which deals with the procedure 
for setting aside abatements provides that if it is proved that the person 
claiming to be the legal representative was prevented by any sufficient cause 
from continuing the suit, the court shal} set aside the abatement and dis- 
missal upon such terms as to costs or otherwise as it thinks fit, and it is 
provided that provisions of Section 5 of the Limitation Act would apply to 
applications for the setting aside of the abatement. On the other hand, 
Section 5 of the Limitation Act provides that an application may be 
admitted after the period of limitation prescribed therefor, when the appli- 
cant satisfies the court that he had sufficient cause for not preferring the 
appeal within the period fixed. Thus there is a distinction in Section 5 and 
even where sufficient cause is shown, the court has a discretion in not allow- 
ing the application to be filed beyond time, although, of course, such discre- 
tion has to be exercised judicially and reasonably. But the extension of time 
‘is a matter of concession or the indulgence to the applicant who has come 
late and cannot be claimed as of a right. The reason obviously seems to be 
that in a case of limitation the person ought to be knowing the period 
prescribed by law for preferring an appeal and he should take sufficient care 
and precaution to see that through no accident that period expires; whereas 
in cases of abatements, a person may be entirely unaware of the death of 
his opponent, in which case if he proves to the satisfaction of the court that 
he was prevented by sufficient cause front continuing the suit, the court has 
no discretion but to set aside the abatement or dismi 

It follows accordingly that where the court has some discretion in the 
matter and allows an appeal or application to be filed beyond time as a 
matter of concession on being satisfied that there is sufficient cause for the 
delay, it is not really deciding the rights of the parties nor adjudicating 
upon their rights and liabilities. The arder is in the form of an inter. 
locutory order in a pending matter and the disposal of this matter does not 
automatically put an end to the appeal itself, which is to be dismissed 
subsequently. 

Lf we were to accept the contention urged on behalf of the appellant 
that every order passed by a single Judge which puts an end to or terminates 
the proceeding or which has by implication the necessary effect resulting in 


such a termination is a judgment, the result would be that appeals would ` 


be permissible from dismissal for default, dismissal for want of prosecution, 
dismissal on non-payment of costs of primting, translation etc. or on failure 
to furnish security. To hold this would be going against several decisions 
of this Court. We are, therefore, of opinion that the order of the learned 
single Judge dismissing an application under Section 5 of the Limitation 
Act and refusing to extend time is not a judgment within the meaning of 
Clause 10 of the Letters Patent and accordingly mo appeal lies from that 
order. 
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The second question referred to us is whether in spite of an order 
rejecting the application for leave to appeał in forma pauperis, an appeal is 
deemed to be still pending so long as it is not rejected for being insufiiciently 
stamped or is dismissed on the ground of limitation. 

In the present case it so happened that the applicant filed not only the 
Memorandum of Appeal along with his application for leave to appeal but 
also filed certified copies of the decree and the judgment. It was, therefore, 
possible to treat his Memorandum of Appeal as an appeal preferred, but 
without payment of proper court-fees. 

Before 1908, the view which prevailed in this Court as a result of the 
Full Bench decision in the case of Bal Karan Rai v. Gobind Nath Tiwari" 
was that when a document which is -nsufficiently stamped is filed, it is a 
wholly invalid document, which cannot be treated as an appeal at all, and 
accordingly as the court-fee had not been paid, it is not any Memorandum 
of Appeal which can be considered. On the other hand, some of the other 
righ Courts took a contrary view and held that it was open ta the court 
to rectify the defect. Accordingly in the new Code Section 149 was added 
under which express provision has now been made conferring power on a 
court where the whole or any part of any fee prescribed for any document 
by the law for the time being in force relating to court-fees has not been 
paid, to exercise its discretion at any s-age, and allow the person, by whom 
such fee is payable, to pay the whole or part as the case may be of such 
court-fee, and upon such payment the document in respect of which such 
fee is payable is to have the same force and effect as if such fee had been 
paid in the first instance. “This enaccment undoubtedly has the effect of 
superseding the view expressed in the Full Bench case of this Court. The 
document, therefore, which does not bear the full court-fee, is not necessarily 
a mere nullity and waste paper, which cannot be looked at and dealt with 
at all. Thus although the document is defective, its defect can be cured 
if the court exercises its discretion in favour of the person from whom fee 
is payable; and once the fee has been allowed to be paid, the document has 
the same effect as if the fee had been paid at the time when the document 
was filed. In view of this addition in the Code, a Bench of this Court in 
Muhammad Farzand Ali v. Rabat Ali’, laid down that the rejection of an 
application under Order 44, Rule 1, C. P. C. for leave to appeal as a pauper 
is not the rejection of the appeal itself and it is, therefore, no ground for 
rejecting a subsequent application for permission to pay the full court-fee 
on the appeal. This case has not so far been dissented from by any other 
Division Bench, and we are of the opinion that it laid down the correct 
law, if it be assumed that in that case the appellant had filed copies of the - 
decree and the judgment along with the Memorandum of Appeal. If, 
however, copies of decree and judgment are not filed at all, then the posi- 


tion is different and will be discussed under the next head. 


So far as the deficiency in the amount of court-fee paid is concerned, 
the position seems to be this. The learned Judge before whom it is sought 


` to be presented may decline to receive the appeal altogether on the ground 


that it is insufficiently stamped. He would be perfectly justified in doin 
so in view of the provisions of Section 6 of the Court Fees Act under ens 
“I L R 12 AiL 129 “LL R. 40 All 381 
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no document of any kind chargeable _n the First or Second Schedule of the 
Court Fees Act shail be filed, accepted or recorded in any Court of -Justice 
or shall be received or furnished by any public officer unless in respect ot 
such document the court-fee has been paid in full. It is, therefore, open 
to a single Judge to decline to receive the document which is insufficiently 
stamped on the ground that he canrot receive it. But where the docu- 
ment has been received and has been accepted as having been properly 
presented, a single Judge should not reject the document later on, on the 
ground of insutficiency of court-fees, unless the matter were within the 
jurisdiction of a single Judge. If a Division Bench alone can reject the 
appeal on the ground of insufficiency of court-fees, then the matter should 
be laid before such a Division Bench. 

The third question is whether a single Judge has jurisdiction to reject 
a memorandum of appeal on the grcund of deficiency in the amount pf 
court-fees paid, or dismiss it on the ground of limitation, when the memo- 
randum of appeal is not separately filed but merely accompanies the appli- 
cation for leave to appeal in forma pauperis. 

The answer in the first instance depends on an interpretation of the 
words “a motion for the admission of an application” in Chapter I, Rule 1, 
Sub-rule (XI) of the Rules of this Court. The learned advocate for the 
respondent relies on these words and contends before us that a motion to 
admit an application is distinct from the application itself and that inasmuch 
as such a motion is cognizable by a single Judge, che latter has jurisdiction 
to disallow the motion, which means that he has jurisdiction to dismiss the 
application itself at the very outset. On the other hand, the learned 
counsel for the appellant relies on Sub-rule (X) of Rule 1 and urges before 
us that an application under Order 4+, Rule 1, C. P. C. for permission to 
appeal in forma pauperis can be entertained by a single Judge, only when 
the appeal would be within his jurisdiction and not otherwise, and that, 
therefore, the learned Judge should no: have dismused this application. 

There is no doubt that there is a distinction between the two expressions 
“motion to admit an application” anc “an application”, in Rule “1 of our 
Court. What the Rule intends is thet even though the application itself 
may be cognizable by two Judges and that therezore it could not be dis- 
missed unless it was put up and considered by a Bench of two Judges, it 
may be admitted by a single Judge sitting alone. A motion to admit such 
an application can be made before a single Judge znd he can admit it; but 
this does not mean that he can also reject the pplication. If he is of 


opinion that the applicant has made out a prima facie case, and the applica- - 


tion is fit to be admitted, he may admit it. But if on the other hand, he 
is doubtful and does not consider that the applicarion should be admitted, 
he has no power to reject it, but should order it to be put up before a Bench 
of two Judges, which would then finally consider whether the application 
should be admitted or rejected. Sub-rule 10 restricts the jurisdiction of a 
single Judge to dispose of an applicaticn under Order 44, Rule 1, C. P.-C. 
for permission to appeal in-forma pauferis, to only such cases in which the 
appeal itself would be within his jurisdiction and does not authorise a single 
Judge to dismiss an application for lesve to appeal in forma pauperis, for 
instance, First Appeal, which can be heard and disposed of by a Bench 
89 
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of two Judges only. We are, therefore, of the opinion that the present 
matter was one which was exclusively cognizable by a Division Bench, and 
the application for leave to appeal in forms pauperis could not have been 
dismissed by a single Judge sitting alone, although it could have been 
admitted by him. We are, therefore, of opinion that a single Judge would 
have no jurisdiction to dismiss an application for leave to appeal on the 
ground that it is barred by limitation, if the valuation of the appeal is 
such that it is beyond his pecuniary jurisdiction. 

Where however copies of the decree and the judgment are not filed, it 
is impossible to regard the Memorandum of Appeal as constituting a com- 
plete appeal in itself. In such an event no appeal has really been preferred, 
but only an application for leave to appeal has been made. If that applica- 
tion is granted, then there are no r requisites, and the applicant would 
not be called upon to furnish copies of the decree and the judgment. But 
if the application is rejected, the whole matter falls through, and there is no 
longer any appeal pending before the court. An appeal can only be pre- 
ferred from a decree, and when the decree is not filed, no appeal can be 
considered to be pending. The memorandum of appeal in such a case must 
be considered as a mere appendix to the application and the rejection of the 
application puts an end to the whole proceeding. 


These are our answers to the three questions referred to us. 


PRIVY COUNCIL ° 
VIJAYSINGJI CHHATRASINGJI 
Versus 
SHIVSANGJI BHIMSANGJI* 
Hindu Law—Adoption—Widow—Only son adopted in another femily—Subse- 
quently widow adopts a son to her deceased busbend—W bether adoption valid, 
- After the adoption of her only son a Hindu widow adopted a boy as a 
son to her husband. Held, that the adoption was valid and the fact that it 
might defeat an estate already created would not affect its validity. 
Amarendra Mansingh v. Senstan Singh, 60 Ind. A. 2421933 A. L. J. 710 
followed. 

APPEAL from a decision of the High Court of Judicature at Bombay. 


W. H. Upjobn, K. C. and J. M. Perikb for the appellant. 
P. V. Subba Row for the respondent. 


The following judgment was delivered by 
Se SrapI Lat—The property, which is the subject matter of the dis- 
pute in this appeal, is an impartible taluqdari estate called Ahima estate.” 


“It is situated in the Kaira district of the Bombay Presidency, and the parties 


are agreed that the succession to the estate is governed by the rule of lineal 


_ primogeniture, and that females are excluded from inheritance. 


The relationship of the persons concerned in the dispute is shown in 


; l * the’ following pedigree table:— 


*P. C. A. 85 of 1933 
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Narsangji 
Rupaliba = Himatsangyji, (died 1888) = Surajba 


Chandrasangji 
(died 6-4-1899) 
= widow Kesarba, defendant No. 2 
adopted Mansangji, defendant 
No. 3, on 15-9-1917 


Chhatrasingji 
defendant No. 1, went in adoption 
to Bhamarai on 2-8-1915 ` 


wife Dolatba, defendant No. 4 Bhimsangji, plaintiff 
(died on 22-1-26) 

Bajuba (born before the adoption of 
defendant No. 1) defendant No. 5 







Shivsangji Laxmansangji 
added egal representative of defendant No. 6 
deceased plaintiff 


Himatsangji died in 1888, leaving him surviving two sons, Chandra- 
sangji and Bhimsangji. The elder son, Chandrasangji, inherited the entire 
impartible estate, while the younger son, Bhimsangji, received only main- 
tenance. In April, 1899, Chandrasangji died, and was succeeded by his 
son, Chhatrasingji. 

On August 2, 1915, Chhatrasingji was adopted by the widow of one 
Kunwarsahib Bapusahib, the proprietor of the impartible estate of Bhamaria, 
which is a larger estate than the Ahima' estate. Though Chhatrasingji was, 


at that time, a married man of about 33 years of age, his adoption was in | 
accordance with the Hindu law as recognised in the Bombay Presidency. 


He consequently became 2 member of the adoptive family. 
Thereupon, Kesarba, the widow of Chandrasangji, adopted Mansangji 


as a son to her deceased husband; and the facts of this adoption, which . 


was made on September 15, 1917, is no longer a matter in controversy 
between the parties. Its validity, however, raises an important issue which 
their Lordships have to determine. 

The suit, which has led to the present appeal, was commenced on 


February 9, 1918, by Chhatrasingji’s paternal uncle, Bhimsangji, who - . 


claimed the Ahima estate on the ground that Chhatrasingji, by reason of his 
adoption in the Bhamaria family, had forfeited his right in the Ahima 
estate, which then devolved upon the plaintiff in accordance with the rule 
of lineal primogeniture. ‘The defence to this claim was twofold. It was 


urged that Chhatrasingji, in whom the estate had vested on the death of his _ 


natural father, was not divested of that estate when he was adopted in the 


other family; and that, at any rate, the plaintiff was not entitled to succeed : 


to it in the presence of Mansangji, who, as the adopted son of Chandrasangji, 
had a prior right of succession, ; 


- 
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The High Court, concurring with the Trial Court, have pronounced 
against the validity of the adoption of Mansangji, and also held that 
Chhatrasingji, owing to his adoption in the Bhamaria family, ceased to be a 
member of the Ahima family, and lost his right in the estate of his natural 
family. They have accordingly decreed the claim in respect of the pro- 
perties which constitute the impartible estate of Ahima. 


Both these questions are again raised on this appeal, but it is | that, 
in view of the recent judgment of this Board in Amarendra Mansingh v. 


Sir SBads Lal Sanaton Singh’, the adoption of Mansangji should be held to be valid; and 


i r 


that, as Bè must take precedence over the plaintiff in the matter of succes- 
sion, the suit brought by the latter must be dismissed. The High Court 
declared the adoption to be invalid upon the ground that, though Chhatra- 
singji with his wife went over to the adoptive family and severed all con- 
nection with the natural family, includimg the heritage and the gotra of the 
latter family, Kesarba could not make an adoption which would have the 
effect of divesting the estate which had vested in the plaintiff. The learned 
Judges proceeded upon the principle that a widow cannot adopt a son to 
her deceased husband, if by so doing she would defeat an estate other than 
her own. ‘This view cannot now be regarded as a correct exposition of the 
law. As observed by this Board in Amarendra Mansingh’s case (supra), 

the power of a widow to adopt does not depend upon the question of 
vesting or divesting of the estate. The purpose of an adoption is to secure 
the continuance of the line, and when the natural son has left no son to 
‘continue the line, nor a widow to provide for its continuance by adoption, 
his mother can make a valid adoption to her deceased husband, although the 
estate is not vested in her. It was on this ground that the adoption in 
that case, which was made by a widow after the death of her natural son 
without leaving a son or a widow, was found to be valid, though the estate 
had vested in a collateral of the son. Im the present case the natural son 
with his wife having ceased to exist for the purpose of cOntinuing the line 
in the Ahima family, his mother was entitled to make an adoption to secure 
that object. - The adoption of Mansangji undoubtedly served the purpose 
in question, and it cannot be impeached simply because it would defeat the 


estate which had vested in some other person. 


It is, however, contended that the adoption was made by Kesarba, not 
for the spiritual benefit of her husband, but in order to deprive the plaintiff 
of his inheritance. But there is no evidence to prove any improper motive, 
and if the adoption causes harm to the plaintiff, it ef confers 
spiritual benefit upon the husband. Moreover, the rule is firmly established 
that in the Bombay Presidency a widow, who has no authority from her 
deceased husband, may adopt a son to him, and that it is not necessary for 


her to obtain the consent of his kinsmen. It depends entirely upon her 
‘discretion whether -she should or should not make an adoption, and her 


choice in the matter cannot be restricted. 


The result is that Mansangji is the adopted son of Chandrasangiji, and 


~ that his adoption is not open to any valid objection. It is clear that in his 


presence the plaintiff cannot inherit the estate. In view of the insurmount- 
760 L A. 242=[198] A L. J. 710 
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able obstacle created by this adoption in the way of the plaintiff, it is Gm 
unnecessary to adjudicate upon the right of Chhatrasingji to retain, after 1935 
his adoption in the Bhamaria family, the estate which he had -inherited in 





the Ahima family. bien 
Accordingly their Lordships will humbly advise His Majesty that this ~ gmaz 
appeal should be allowed, and the suit dismissed with costs throughout. a: 
HIVIANG 


T. L. Wilson 8 Co.—Solicitors for the appellant. 


Hy. S. L. Polak & Co.—Solicitors for the respondent. Sir Sbedt Lal 


DHARUP RAJ MISIR AND ANOTHER (Plaintiffs) Crvn. 
VeETSS ae 
RAM AUDHESH MISIR ano ormers (Defendants) * 
Hindu Law—Joint fomily—Suit—Fatber as manager can represent bis sons—Decree Feb. 7 
passed on stalement of referee—When binding on sons. Guka, Nuk 
A Hindu father, as manager of the joint family, can represent his sons J. i 
in 2 suit, and a decree passed on the statement of a referee to whom the suit 
is referred by the parties is binding on the sons unless it be shown,that the 
father’s act in referring the suit was tainted with fraud or collusion. 
Hori Lal v. Munman Ktrwar, I. L. R. 34 All. 549=9 A. L. J. 819 and 
Guran Ditta v. Pokber Ram, I. L. R. 8 Lah. 693 relied on. 


SECOND APPEAL from a decree of S. Nawan Hasan Esq., Second 
Additional Subordinate Judge of Jaunpur, confirming a decree of Basu 
KANHAIYA LAL Srivastava, City Munsif. 


B. S. Shastri for the appellants. 

B. Malik for the respondents. 

The following judgment was delivered by 

Ganca Natu, J.—This is a plaintiffs’ appeal and arises out of a suit Gangs Neth, J. 
brought by them against the defendants-respondents for a declaration that 
decree No. 225 of 1930 of the court of the Additional Munsif of Jaunpur, 
dated December 17, 1930, was not binding on them. ‘The property which 
was in dispute in suit No. 225 of 1930 in which the decree in dispute was 
passed, had been purchased by the father of the defendant, Ram Audhesh, 
for Rs. 200 in 1904 in hisown name. A suit was brought by Ram Audhesh 
against the father of the plaintiffs for a declaration that the property in 
dispute belonged to him (Ram Audhesh) and that the defendants had no 
right in it. The parties referred the suit to one Shubhakaran and the decree 
was passed on the statement of the referee (Shubkaran). The plaintiffs 
brought this suit on the allegation that their father was under the influence 
of bhang as well as in a fit of anger and was incapable to understand his 
affairs when he referred the suit to Shubkaran. The suit has been dismissed 
by the courts below on the finding that the decree is binding on the plaintiffs 
as the decree has not been obtained by any fraud or misrepresentation. It 
was also found that their father was neither under the influence of any 
drug nor angry. 
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The first point for consideration in this case is whether a father of a 
joint Hindu family can represent his sons and other members of his family 
in a suit. It is a general rule of Hindu law that the manager represents 
the family in all transactions with the outer world, provided these trans- 
actions are family matters, Indced, if it were not so, it is difficult to 
understand how the affairs of the family could be carried on. If this pro- 
position is correct, there can be no good reason why the manager should 
cease to represent the family when the family has to institute or defend a 
suit in a court of justice. 

In the Full Bench case of Hori Lal v. Munman Kunwar! where in a 
suit for sale on a mortgage the defendants were the managing members of a 
joint Hindu family, who in that capacity had purchased the mortgaged 
property, it was held that the family was sufficiently represented by the 
managing members and that the suit would not fail by reason of the non- 
joinder of the other members of the family. 

It being so, the next question is in which cases can members of a joint 
Hindu family challenge a consent or compromise decree obtained by or 
passed against the manager of the family. All the cases so far decided 
show that such a decree can be challenged only in the case of fraud or 
misrepresentation. In Pitem Singh v. Ujager Sing? in March 1867, J sued 
for possession of a moiety of the share originally held by B’s widow, then 
deceased, and for a declaration of his right to a moiety of the share held 
originally by D’s widow. In June 1867, the parties to the suit effected a 
compromise agreeing to divide the estate into four lots on certain condi- 
tions. A decree was accordingly passed in the terms of the compromise. 
K, J’s son, sued in 1876, in his father’s lifetime, to obtain the same relief as 
his father had sought in 1867, and a declaration that the arrangement 
effected by the compromise and the decree was ineffectual. It was held that, 
assuming that the estate was joint until 1867, K was, in the absence of fraud, 
bound by the compromise entered into by his father and his suit was not 
maintainable. 

It is also competent to the father of a joint Hindu an in his 
capacity of managing member of the family to refer dispute to arbitration 
and the award made on such a reference, if in other respects valid, will be 
binding on the sons. In Jagen Nath v. Mannu Lal the respondent and his 
father formed a joint Hindu family of which the father was the manager. 
It was observed that the father represented the family as such manager and 
in the absence of fraud or collusion which had not even been suggested in 
that case, his acts were binding on the other members of the family. Pitam 
Singh v. Ujagar Singh‘ referred to above, was followed. 


Similarly in Guran Ditta v. Pokber Ram” it was held that it was really 
not necessary to implead the sons as parties, as being members of a joint 
Hindu family with the original defendants they were effectively represented 
by the latter and would have been bound by the result of the litigation. It 
was further held that an award following on a reference made by a Hindu 
father is binding on his sons unless it be shown that the father’s act in 
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referring the suit to arbitration was tainted with fraud or collusion or was Cwn 
otherwise done in bad faith. The learned counsel for the appellants has 75), 
relied on Timmappaya v. Lakshminarayana®’. ‘This case does not apply to —— 
the present case because that was a case of partition of an undivided family Duaxur Ras 
and it was held that no decree could be properly arrived at in such a suit piu 
without joining all the co-parceners. Moreover as against this case the Full Avpresm 
Bench ruling of our own High Court is binding. The other case relied on —— 
by the learned counsel is Mangli Prasad v. Babu Rem’. ‘That was a case of =" Nese: 
relinquishment of right of redemption without any legal necessity and 
benefit to the family. The relinquishment was held not to be binding on the 
sons while in the present case no question of relinquishment of any property 
belonging to the plaintiffs arises. The third case relied on by the learned 
counsel is Amrit Natayan Singh v. Gaya Singh”. ‘This case relates to the 
contingent right of a reversioner before it materialised. There it was held 
that a Hindu reversioner has no right or interest in praesenti in the property 
which the female owner holds for her life. Until it vests in him on her 
death, should he survive her, he has nothing to assign or to relinquish or 
even to transmit to his heirs. His right becomes concrete only on her 
demise, until then it is a mere “spes successionis”. His , if he 
happens to be a minor, cannot bargain with it on his behalf, or bind him 
by any contractual engagement in respect thereto. 

The arguments of the learned counsel for the appellants have been 
based on the assumption that the pr in dispute was a part of the joint 
family property. It was not so. property was claimed by the defend- 
ant as his own self-acquired rece The branches of the parties had 
separated long before the property was acquired. As already stated the 
property then in dispute was acquired by the father of the present defendant 
in his own name. ‘The claim asserted by the plaintiffs father in that suit 
was only a doubtful one. There was no case of any alienation of or relin- 
quishment of any rights in any joint family property in which the plaintiffs 
had any right. 

The concurrent finding of both the courts below is that there was no 
collusion, fraud or misrepresentation. The decree is therefore binding on 
the parties. There is no force in the appeal. It is therefore ordered that 
the appeal be dismissed with costs. 

Permission to file a Letters Patent Appeal is rejected. 

Appeal dismissed 
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the adopted son of J, whilst other ccllaterals set up a claim that J had died 
as a member of a joint Hindu family and they were entitled to succeed to 
his property by way of survivorship, On the ped hand the widow of J 
claimed 2 widow’s estate and there was also the question at issue whether 
after her death J’s daughters or the Collaterals Shea succeed. The disputes 
which had arisen led to an agreemect by which the questions in issue were 
referred to arbitration. The agreement recited that there was a dispute 
between the parties in respect of the property of J but did not go into 
further detail. This agreement wa: followed by an award by which the 
widow was to remain in possession of all the property during her lifetime 
and after her death property yielding an income of Rs. 600 was to go to the 
collaterals and the remaining propercy yielding an income of Rs. 2,000 was 
to go to the daughters. On the death of the widow the surviving daughter 
sued the collaterals for. possession o= the property allotted to them under 
the award. Held, that the agreement and the award were binding on the 
daughter. 
Mabendra Nath Biswas v. Sbanzbul-nissa, L. L. R. 33 All. 26 (pc) 
relied on. 
FIRST APPEAL from a decree of MAULvI S. IrrmHaR Husar, Sub- 
ordinate Judge of Etah. 


P. L. Banerji and H. C. Mukerji for the appellants. 
K. N. Katju and R. N. Gurtu for the respondents. 


The judgment of the Court was delivered by < 


ArLLsorP, J.—This is an appeal by some of the defendants in a suit for 
possession which was decreed by the karned Subordinate Judge of Etah. 
The property in suit is a share of 4 brwas in the village of Esauli. This 
property originally belonged to one Jiwa Ram who died on August 27, 1890. 
It is now admitted that it was ancestral sroperty. Jiwa Ram also had other 
property which he had separately acquired. His widow, Mst. Hans Kun- 
war, succeeded to the whole of his property and remained in possession up to- 
her death on February 12, 1928. ‘The plaintiff-respondent, Mst. Har 
Naraini Kunwar, is the sole surviving daughter of Jiwa Ram. She got 
possession of the separately acquired property on the death of her mother, 
Mst. Hans Kunwar, but she failed to imduce the revenue court to enter her 
name in the register as being in posses=on of the property in Esauli. She. 
therefore instituted the suit which has given rise to this appeal and obtained 
a decree for possession from the lower court. 

In order properly to understand the question in issue between the 
parties it is necessary to set forth their relationship with the original owner, 
Jiwa Ram. ‘This Jiwa Ram was the son of Lachhman Singh who had five 
brothers. One of these brothers, Chet Ram, died without leaving male 
issue. The other brothers were Lekhraj Singh, Gulab Singh, Muktabil Singh 
and Girdhari Singh. The defendants ‘ajjanpal Singh, Mahendarpal Singh, 
Jogendarpal Singh and Gajendarpal Singh are the great-grandsons and great 
great-grandsons of Muktabil Singh. Tae defendants, Lal Singh and Basdeo 
Singh, are the. grandsons of Girdhari Sicrgh. The defendants Narain Singh, 
Lokhpal Singh, Balwant Singh, Chhatarpal Singh are the great-grandsons of 
Gulab Singh. The defendant Shankar Singh is the grandson of Lekhraj 


‘Singh and defendant Mst. Tikam Kunwar is the widow of Sundar Singh, 
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the son of Lekhraj Singh. The plaintiff Mst. Har Naraini Kunwar is, as 
we have already said, the sole surviving daughter of Jiwa Ram by his wife 
Mst. Hans Kunwar. Some of the defendants are the appellants before us 
and others have been impleaded as respondents. 

The plaintiff-respondent based her claim on two grounds, namely, as 
the daughter of Jiwa Ram under the Hindu law and as the legatee under a 
will which was executed by Jiwa Ram on August 20, 1890 and registered 
on August 23 of that year. 

After the death of Jiwa Ram there was a dispute about succession to 
his property. The mother of the defendant Narain Singh set up the plea 
that her son had been adopted by Jiwa Ram and in support of her conten- 
tion she relied upon a will or declaration said to have been executed by 
Jiwa Ram on August 24, 1890. It appears that one branch of collaterals, 
that is, the branch of Lekhraj Singh, set up a claim that Jiwa Ram had died 
as a member of a joint Hindu family and that they were entitled to succeed 
to his property by way of survivorship. There is upon the record a report 
made by the Tahsildar of Jalesar on January 7, 1891 in connection with 
the mutation of the register. In that report he mentioned that there was 
a claim that Narain Singh had been adopted by ziwa Ram and also said that 
Sundar Singh and others had claimed that the property was ancestral, that 
they were heirs and that Mst. Hans Kunwar had only a right to maintenance. 
From this we infer that the latter claim was to the effect that Jiwa Ram 
and the claimants had been members of a joint Hindu family up to the time 
of Jiwa Ram’s death. It is now said that there was also a custom in the 


family that collaterals should succeed to ancestral property in preference to , 


daughters and daughter’s sons, but it is not clear whether that claim was 
also made after Jiwa Ram’s death in the year 1390. l 


In continuation of the claim that Narain Siagh was the adopted son of 
Jiwa Ram an application was made by him under the guardianship of his 
mother for probate of the alleged will of August 24, 1890. 


_t.,  Mst. Hans Kunwar was of course claiming a widow’s etsate and there 
“was also the question at issue whether after her death her daughters or the 
collaterals should succeed. At that time there were alive not only Mst. 

- Harnaraini Kunwar, the plaintiff-respondent, but also Mst. Kewal Kunwar 
who was Jiwa Ram’s daughter by another wife. Jiwa Ram had married 
five wives, four of whom had died before him. He had two daughters 
besides Mst. Kewal Kunwar and Mst. Harnaraini Kunwar, namely, Mst. 
Chandan Kunwar and Mst. Het Kunwar, but Mst. Chandan Kunwar was 
not alive at the time of his death and Mst. Het Kunwar was a posthumous 
daughter. 

The dispute which had arisen about the property led to an agreement 
dated February 27, 1891 by which the questions in issue were referred to 
arbitration and this agreement was followed by an award dated April 2, 
1891 by which Mst. Hans Kunwar was to remain in possession of all the 
property during her lifetime and after her death the self-acquired property 
was to go to the daughters and the property in Esauli was to go to the 
collaterals. Each of the surviving branches, namely, those of Lekhraj 
Singh, Gulab Singh, Muktabil Singh and Girdhaz Singh were to get a “share 
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of 14th in the property, that is, one biswa out of the 4 biswas. 

After the agreement was entered into on February 27, Narain Singh’s 
mother Mst. Naim Kunwar withdrew on March 12, 1891 the application 
for probate which she had made on his behalf. 

When the plaintiff instituted the przsent suit, the contentions put for- 
ward by the defendants were that she had no right under the will of 
August 20, 1890, that there was a custom, which we have already mentioned, 
which prevented her from succeeding to the property and that the award 
of the arbitrators by which they were entitled to the property was binding 
upon the parties to the suit. The learned Subordinate Judge did not rely 
upon the will as giving Mst. Har Naraini Kunwar a right to the property in 
Esauli. He said that the plaintiff was entitled to rely upon the will and was 
entitled to the relief claimed, but he added that she was entitled to the 
self-acquired property of Jiwa Ram under the will and to the ancestral 
property of Jiwa Ram in Esauli under the Hindu law. He clearly meant 
that the will did not give her a claim to the ancestral property, but that 
there was no proof of any family custom by which this property should go 
to the collaterals and that the ordinary Hindu law would enritle the 
daughter to claim the property in preference to the collaterals. He expli- 


_ citly found, indeed, that the custom was not established. He found that 


the arbitrators went beyond the reference in deciding what should happen 
to the property after the death of Mst. Hans Kunwar and consequently 


decided that the award was not binding upon the plaintiff. . 


We think that it will be convenient for us to dispose of the arguments 
based upon the will and upon the alleged custom before we proceed to 


_ discuss the effect of the award which is the important question in this appeal. 


It has not been argued before us that the will was not executed by 
Jiwa Ram or that it was in any way vitizred, unless it can be held that the 
adoption and the statement or will of August 24, in any way revoked it. 
We may take it for the purposes of ouz argument that the execution and 
validity of the will is established. At the time of Jiwa Ram’s death 
Mst. Hans Kunwar was pregnant. The ñrst provision in the will was that 
the property should go to Mst. Hans Kunwar’s son, if a son was born. 
The third paragraph of the will is to the effect that Mst. Hans Kunwar, if 
she was to give birth'to a daughter, was to remain in possession of the 
property as a Hindu widow. We mav mention in parenthesis that Mst. 
Fians Kunwar did not give birth to a son but gave birth to a daughter 
Mst. Het Kunwar. The fourth paragraph was to the effect that after the 
death of Mst. Hans Kunwar, the self-zcquired property was to go to the 
daughters or their male issue in equal shares. There is some dispute as to 
whether this paragraph relates to the self-acquired property alone. Accord- 
ing to the translation in our record, the provision is in the following terms: 

After the death of my wife, Mst. Hans Kunwar, all the married and 
unmarried daughters who be alive or whose male issues be alive shall get the 
estate acquired, i.e., the property, in equal shares. 

The words in the original which have been rendered by the words 


“estate acquired, i.e., the property” are “tarika paida karda yane hagiyat”. 


We consider that the translation is correct. The words, “tarika paida 
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karda” can only mean the self-acquired estate. It has been suggested that 
the addition of the word “haqiyat” is intended to convey the idea that the 
whole property is to go to the daughters. We consider that this word 
“hagiyat” was added in order to make it clear that the reference was to 
immovable property. The word “haqiyat” is frequently used in that sense. 
The fifth paragraph of the will confirms us in our opinion. It is to the 
effect that Mst. Hans Kunwar might, if she wished, adopt a son after the 
death of the testator from the family of Thakur Muktabil Singh or Thakur 
Girdhar Singh, but that the adoption should affect only the property in the 
village of Esauli.- If there was an adoption, the adopted son was to become 
owner of this property but he was not to get any other property. And 
there was a further provision that the daughters or their descendants should 
have no claim in respect to the property in that village. Jt has been con- 
tended on behalf of the appellants that this paragraph properly interpreted 
means that the collaterals were to get the Esauli property even if there were 


no adoption. We do not think that the will is capable of this interpreta-- 


tion. It seems clear to us that this paragraph was primarily intended to 
encourage Mst. Hans Kunwar to adopt a son amd that it was only in the 
event of an adoption that the property was to go to the son and the 
daughters were to have no claim. We cannot read into the will more than 
there is in it. We consider that on a strict interpretation there was no 
provision for the devolution of this particular property in Esauli if Mst. 
Hans Kunwar did not adopt 2 son. We find that Mst. Har Naraini Kun- 
war is not entitled to this property under the terms of the will, but at the 
same time we must repel the appellants’ contention that the collaterals have 
a good claim under its terms. No adoption took place and we find that 
the property, if there had been no award, would rightly have passed to the 
heir under the Hindu law. 

‘In respect of the custom that the ancestral property should devolve on 
the collaterals in preference to the daughters or the daughter’s sons, learned 
counsel for the appellants is not prepared to go further than to say that 
there was, at any rate, an arguable- claim that the custom existed. A 
reference has been made to an extract fromthe wajibularz of the village of 
Esauli of the year 1876. The entries in the wajibularz were clearly dictated 
by Jiwa Ram himself, because he said that this 4 biswas share was a single 
zamindari mohal of which he was the proprietor and he went on to make 
statements in the first person. In paragraph 10 he said- “I am the exclu- 
sive zamindar.and absolute owner of this village.” Later on in the same 
paragraph there is the following passage: 

After the death of one wife, the second shall enter into possession and if 
she also dies, the own brothers, nephews (brother’s sons) or maternal grand- 
sons of her husband shall be the owners. I, the zamindar, have power to 
adopt any one I like from my collaterals and, if there is no person fit for 
adoption from among them, I can adopt a child from other families, but in 
the other families, the maternal grandsons shall have greater rights. 

The learned Subordinate Judge has inferred from this paragraph that 
the maternal grandsons shall have preference to the brothers and brothers’ 
sons. We cannot agree that this meaning can be rightly assigned to: the 
words which we have quoted. ‘The final sentence is not very clear in the 
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translation and it is not clearer in the original, but we consider that it can 
refer only to adoption and that it must mean that Jiwa Ram considered 
that he ought to adopt in the first place from among his collaterals and 
that, if there were no suitable collateral, he should adopt from among his ~ 
maternal grandsons and then, only if there were no suitable person among 


Haswanar them, that he should adopt a person from some other family. In respect 


KuNWAR 


Allsop, J. 


of the rights to succession as between the brothers, nephews and maternal 
grandsons we do not think that the passage is sufficiently explicit to enable 
us to say that there was a custom contrary to the Hindu law that the 
collaterals should have preference to the daughter’s sons. We can only 
suppose that the question of the conflicting interests of the collaterals and 
the daughter’s sons was not present to the mind of Jiwa Ram and that he 
was not intending to make any statement at all upon the point. 

Learned counsel for the appellants has also drawn our attention to an 
instance in which the collaterals did obtain preference over a daughter. 
We have mentioned that one af the brothers of Lachhman Singh, the father 
of Jiwa Ram, was Chet Ram. He is described in the pedigree in the plaint 
as having died without issue. There is upon the record a deed of com- 
promise between his widow, Thakurain Indar Kunwar, on the one side and 
Lekhraj Singh and others on the other side. It appears that it is not quite 
uccurate to say that Chet Ram Singh died childless, because from the com- 
promise it is clear that he left him surviving a daughter, Mst. Bijai Kunwar. 
Under the compromise Chet Ram’s share in the village of Esauli was to 
remain in the possession of the widow, but after her death it was to go to 
the collaterals. ‘The remaining property was to go to the widow in her own 
right and she was to have the power to transfer it to any other person if 
she chose to do so. We do not know the whole of the circumstances in 
which this agreement was made and we do not consider that it can be said 
that it proves of necessity that there was a custom in the family by which 
collaterals should have preference- to daughters or daughters’ sons. The 
most that can be said is that there might have been some colourable claim 
on the basis of the alleged custom as learned counsel for the appellants has 
urged. We cannot find that the custom is proved and, therefore, we must 
hold that the property in suit would have passed under the Hindu Jaw to 
Mst. Har Naraini Kunwar if she had not lost her rights under the award of 
the arbitrators or the agreement upon which it was based. 


We have already mentioned the circumstances in which the parties 
entered into an agreement on February 27, 1891 to refer their disputes to 


. arbitration. The agreement itself is Ex. B1. The parties were the collate- 


rals and Mst. Naim Kunwar as the guardian of Narain Singh on the one 
side and Mst- Hans Kunwar in her own right and as the guardian of Mst. 
Har Naraini Kunwar, Mst. Het Kunwar and Mst. Kewal Kunwar on the 
other side. The agreement recited that there was a dispute between the 
parties-in respect of the property forming the estate of Thakur Jiwa Ram 
Singh but did not go into further il. It added that the parties had 
agreed to abide by the decision of certain arbitrators. These arbitrators were 
Jeolahal Singh and Bhagwan Singh who were appointed by the collaterals 
and Mst. Naim Kunwar on the one side and Megh Singh and Balwant Singh 
who were appointed by Mst. Hans Kunwar, Mst. Het Kunwar and Mst. 
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Kewal Kunwar on the other side. There was also an umpire Khushal Singh 
who was accepted by both parties. The agreement was registered on March 
3, 1891 and the award of the arbitrators was delivered on April 15, 1891. 
As we have already said, the award was that the Esauli property should 
remain in the possession of Mst. Hans Kunwar during her lifetime and after 
her death should pass to the collateral and that the remaining property 
should remain in the possession of Hans Kunwar during her lifetime and 
after her death should go to the surviving daughters or their heirs, There 
was a further provision that Mst. Hans Kunwar was a purdanashin lady 
and had no experience of the management of an estate and that, therefore, 
Sumer Singh should act as manager of the estate and should receive a salary 
of Rs. 200 per annum. This Sumer Singh was the husband of Mst. Kewal 
Kunwar and the son-in-law of Jiwa Ram. The award was registered on 
April 15, 1891 and was followed by mutation of the register in favour of 
Mst. Hans Kunwar. 

The learned Subordinate Judge found that the award was not binding 
upon the plaintiff-respondent, Mst. Har Naraini Kunwar, because the arbit- 
rators had changed the course of devolution, because the arbitrators travelled 
beyond the'scope of the reference in deciding what should happen to the 
property after the death of Mst. Hans Kunwar and because the arbitrators, 
having found apparently that Narain Singh was not the adopted son and 
having also found that Jiwa Ram was not at his death a member of a joint 
Hindu family} were not competent to destroy the rights under the Hindu 
law of the daughters. He also found that Mst. Hans Kunwar executed the 
agreement to refer but that she did not understand its effects and that for 
this reason, as she was a purdanashin lady, the award was not binding upon 
her or her daughters. 

The first question we have to consider in this connection is whether in 
the circumstances we can hold that the agrcement to refer was an agreement 
properly executed by Mst. Hans Kunwar so as to bind her. The learned 
Subordinate Judge was much influenced, as appears from his judgment, by 
the fact that he believed that the reversioners had been making dishonest 
efforts to prevent the Esauli property from passing out of the hands of their 
family and particularly that they had set up a forged will or wills. We 
have already referred to the fact that Mst. Naim Kunwar had relied upon a 
document executed on August 24, 1890. In this document Jiwa Ram 
referred to the will of August 20 and to another will which he said that he 
had sent in a registered cover, presumably to the District Judge, on August 
22. He added that these two wills had not laid down all the conditions 
which he wished to be applied to his property. He declared that he had 
adopted Narain Singh as his son and had performed the necessary ceremonies. 
He then said that he was making a final will in order to do away with any 
possible disputes. The terms of the will were that in the event of the 
birth of a son to Mst. Hans Kunwar the adopted son should get “4th of the 
property in accordance with Hindu law and that in the event of the birth 
of a daughter the adopted son should get the whole property. The argu- 
ment of the learned Subordinate Judge is that the will of August 22 must 
have been a forgery and as a consequence the will of August 24 which 
” mentioned the previous will must also have been a forgery. No will of 
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. August 22 has been produced by any party to the suit. There is an appli- 


cation by Jiwa Ram. This application is dated August 26, 1890 and is 
addressed to the District Judge. It stated that the petitioner had received 
an envelope under a registered cover containing a forged and false will and 
that the only will that was true aad correct was the will executed on 
August 20 and registered on August 23. The petitioner suggested that the 
forged and false will was fabricated by Sundar Singh and that as it had been 
delivered to the post office insufficiently stamped and in a torn envelope it 
had been returned to the petitioner. Jiwa Ram died on August 26 and 27 
and it is admitted that he had gone fram his village to Soron on the banks 
of the Ganges and had died in that place. It is therefore doubtful whether 
this petition refers to any will of August 22 because it is not certain whether 
a document delivered to an outlying post office on August 22 would have 
been returned to Jiwa Ram at Soron im time for him to éxecute the petition 
which we are considering. The learned Subordinate Judge assumes that 
the petition refers to that will and cansiders that the statement made by 
Jiwa Ram in the petition is conclusive upon the point whether that will was 
forged. In our opinion it cannot be assumed that the wills of August 22 
and August 24 were not executed br Jiwa Ram. We must remember the 
circumstances. Jiwa Ram, according to the endorsement made by the 
Sub-registrar on the will of August 20, was about 65 years of age. Accord- 
ing to Khushal Pal Singh, a witness produced by the plaintiff, Jiwa Ram 
was very ill at the end of August and kad gone to Soron on the 25th of that 
month because his case was hopeless and he wished to die on the banks of 
the Ganges.. Manphul Singh, a witness for the plaintiff, has stated that 
Jiwa Ram was suffering from dysentery and Mst. Naim Kunwar, who was 
examined on commission, has said tha- he was ill for some two months before 
his death. ‘There is no suggestion by any witness that he was suddenly 
taken ill and that he was in good health when he executed his will on 
August 20. The mere fact that he executed a will indicates that he was 
aware that he had not long to live. In these circumstances it was natural, 
as he lived in Esauli where his collatera's also lived, that he should have been 
subjected to various influences and he himself may have been attempting to 
reconcile conflicting interests. From the contents of the admitted will of 
August 20 it is apparent that he was concerned in some measure about his 
own spiritual welfare and the consequent necessity for the adoption of 1 
son. It is also probable from the terms of this will that he had some feeling 
that the ancestral property in his nsttve village in Esauli should go to his 
own family, that is, to his collaterals and should not pass to other families 
into which his daughters might have married or might in future marry. 
This being so, it is likely enough thaz he might have wavered from time to 
time and executed a series of wills under the influence of his wife and 
daughters and their immediate relations on the one side and of the collaterals 
on the other side. It may well be tha= the will of August 20 was executed 
as the result of a feeling that Mst. Hans Kunwar might not adopt a son. 
At that time Jiwa Ram might have felt that it was safer for him to make 
the adoption himself subject to a provision for the possibility that a natural 
son might be born to him posthumously. These are suppositions but they 
do lead to the conclusion that it is possible to explain the existence of more 
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than one will otherwise than on the presumption that all the wills except 
that of August 20 must have been forged. It has been suggested that the 
statement in the will of August 24 that an adoption had taken place could 
not possibly be true because the will of August 20 was registered on August 
23 and that was the date on which the adoption is alleged to have been 
made. After this period of 40 years we cannot expect the witnesses to 
remember accurately the various dates on which the incidents occurred. It 
is argued that it can be inferred from statements made by Mst. Naim 
Kunwar that the adoption must have taken place on the same date as the 
registration of the will, but she is not at all clear upon this point and we 
think that it is conceivable that there may have been some form of ceremony, 
whether strictly legal or not, on August 21 and 22. We do not hold, and 
indeed it has not been argued, that there was a valid adoption; but we 
consider that the circumstances are not sufficient to justify the finding that 
the two wills to which we have referred are forged wills and that for this 
reason it must be supposed that the collaterals were at that time already 
making dishonest attempts to prevent the property from passing out of 
their hands. The learned Subordinate Judge was evidently of the opinion 
that it was a valid conclusion from the existence of these earlier dishonest 
proceedings that the subsequent proceedings evidenced by the agreement to 
refer and by the arbitration award must also necessarily have been dishonest. 
This is an argument with which we cannot agree because we are not satisfied 
that the earlier proceedings were dishonest. 


We must consider the agreement to refer and the award upon their 
own merits. In Jiwa Ram’s will of August 20 and in the award itself it 
was mentioned that Mst. Hans Kunwar was a pardanashin lady and incap- 
able of managing the property. In the will Jiwa Ram appointed Sumer 
Singh and, in the event of his death, one Kunwar Lal Kayasth to manage 
the property for her. In the award Sumer Singh was appointed by the 
arbitrators as we have already mentioned. We may take it, therefore, that 
Mst. Hans Kunwar was a pardanashin lady and that she had no capacity 
for business. We have to consider, therefore, whether it can be said that 
there is sufficient material on the record for holding that she must have 
understood what she was doing when she entered into the agreement to 
refer the dispute to arbitration. The learned Subordinate Judge has made 
a point that the agreement was not precise in defining the dispute which 
was the subject of the reference. The agreement did mention that there 
was a dispute about Jiwa Ram’s property and a list of the property was 
attached. There had already been proceedings in the revenue court about 
the mutation of the register. We have already referred to the report of 
the Tahsildar of Jalesar dated January 16, 1891 in which he set forth the 
claims of Narain Singh, Sundar Singh and others. We think that Mst. 
Hans Kunwar must have known about these proceedings and that she must 
have known ‘about the claims which were being made against her: Living 
as she did in Isauli, it is hardly possible that she did not know that it had 
been asserted by Mst. Naim Kunwar that Jiwa Ram had adopted Narain 
Singh and that Sundar Singh and others were alleging that Jiwa Ram was 
a member of the joint Hindu family with them. There are certain matters 
‘of which a pardanashin lady may well not be aware, but it is improbable 
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that she would not know about intimate family matters concerning rela- 
tionship. On January 15, 1891 the mutation court had passed an order, 
that mutation should be effected in favour of Mst. Hans Kunwar. We 
think that she must have been aware of this fact and of the result of the 
dispute which had arisen. We do not think that we can infer that Mst. 
Hans Kunwar did not know what she was doing when she executed the 
agreement to refer merely from the fact that the disputes existing were not 
set forth in detail in that document. We notice that Sumer Singh was 
one of the persons who identified the ladies who were parties to the agree- 
ment at the time when the agreement was registered. We also notice that 
Kunwar Lal Kayasth was one of the witnesses to the award. Sumer Singh 
was Jiwa Ram’s son-in-law and he ard Kunwar Lal were clearly trusted by 
him. The learned Subordinate Judge has thought that Sumer Singh was a 
party to a conspiracy to defraud Mst. Hans Kunwar because by the award 
he was to obtain an income of Rs. 200 a year for managing cf property. 
Sumer Singh’s wife, Mst. Kewal Kunwar, was a party to the agreement and, 
as she was one of the daughters, her rights were affected as much as the 
rights of the plaintiff. It has been argued that Mst. Kewal Kunwar was 
nearly as old as Mst. Hans Kunwar, being the daughter of a previous wife 
of Jiwa Ram’s, and that Sumer Singh may have thought that she had little 
chance of succeeding and consequently that he was prepared to barter away 
her possible chances of succession in order to obtain the advantage of earning 
this income of Rs. 200 a year. We do not think that there is any force 
in this suggestion. Sumer Singh was giving away the possible rights of his 
wife and of his sons and in any event he was to manage the property of 
Mst. Hans Kunwar and if he chose to be dishonest, he could embezzle as 
much of the income as he wanted. We see no reason for supposing , that 
he was a dishonest man or that he had any sufficient incentive for wishing 
to deceive the widow. Mst. Kewal Kunwar herself was a woman of about 
32 years of age and was a party to the agreement. Kunwar Lal had alsc 
been trusted by Jiwa Ram and there is no suggestion that he had any 
reason, for not bringing the true facts to the notice of Mst. Hans Kunwar 
There is direct evidence that the agreement was read over to the women at 
the time when it was executed. We may refer to the evidence of Manphul 
Singh and of Mst. Naim Kunwar. ‘The latter was ‘in the same position as 
Mst. Hans Kunwar and she has said that she understood what was happen- 
ing. Her interests were affected because under the award her son. 
Narain Singh, was losing the rights which he would have had if il 
had been found that the adoption had taken place. Sirdar Singh, Mst 
Naim Kunwar’s brother, has a iven evidence of the fact that the drafi 
and afterwards the fair copy of a agreement was read over to the ladie: 
who were parties to it. We mighr, perhaps, in other circumstances not 
attach a great deal of importance ta this oral evidence of witnesses who arc 
deposing to facts which took place so many years ago, but where everything 
points to the probability that the proceedings were thoroughly understooc 
by all the ladies, we see no reason to disbelieve the evidence. 

Tt has also been suggested by the learned Subordinate Judge that thi 
arbitrators were all in collusion with the collaterals. Jeolahal Singh anc 
Bhagwan Singh were appointed by the collaterals and it is quite likely tha 
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they may have been favourably inclined towards them. ‘They are said to 
have been agents of Sunder Singh. There is, however, very little reason 
for thinking that Megh Singh or Balwart Singh were also in a conspiracy 
against the widow and her daughters. Ft is suggested by the Subordinate 
Judge that Megh Singh, who was one of Jiwa Ram’s sons-in-law but whose 
wife was dead at that time, had no reason for helping the widow and that 
he belonged to the same family as Jeolahal Singh and consequently was 
likely to support the collaterals. It is noz clear what relationship there was 
between Megh Singh and Jeolahal Singh and we consider that this argument 
is far-fetched. Balwant Singh has been produced as a witness by the, defen- 
dants. ‘The learned Subordinate Judge as said that he has reason to be 
against the plaintiff. The reason apparently is that Sheo Ram Singh, the 
plaintiff’s husband, had at some time summoned him as a witness in a case 
and, as he was away in Gwalior, had got a warrant of arrest issued against 
him. We do not know enough about the circumstances to say whether this 
incident would probably have made Balwant Singh an enemy of the plain- 
tiff’s but even if it had been, sufficient to do so, it would have had no effect 
in the year 1891 long before it occurred. We can see no reason for 
thinking that the arbitration was in any way dishonest or unjust. 

Apart from the other circumstances we must also consider the effect of 
the agreement. It certainly did not in :ny ‘way affect the rights of Mst. 
Hans Kunwar who was to remain in possession of the whole property dur- 
ing her lifetime. It cannot be said greatl~ to have affected the rights of the 
daughters who were given the reversion o- the separately acquired property. 
The plaintiff's own witness, Khushal Pal Singh, said that the income of the 
self-acquired property was about Rs. 2090 a year whereas the income of 
the property in Esauli was about Rs. 600 a year. ‘The suggestion has been 
thrown out that Mst. Hans Kunwar in order to preserve her own rights 
gave away the rights of her daughters. The plaintiff herself has relied on 
the will of August 20. Under that will Mst. Hans Kunwar was empowered 
to adopt a son to Jiwa Ram and if she Kad made the adoption, the Esauli 
property was to go to the son and not to the daughters. It is evident, 
therefore, that Mst. Hans Kunwar had no-_need to enter into this arbitration 
to deprive her daughters of the Fsauli poperty. Jt was sufficient for her 
to make the adoption in order to produce that result. -All that she did was 
to give up her right to adopt a son in order to conciliate the collaterals who 
were claiming the whole property. Tke daughters were not adversely 
affected in any true sense of the term by this arrangerrent. It must be 
remembered that there was real cause for apprehension that there might be 
2 ruinous litigation between the members wf the family. We have said that 
we consider that the will of August 20 does not in the ‘absence of an 
adoption deprive the daughters of any share in the Esauli property, but it 
must be conceded that it was at least arguable that the will might have that 
effect. We realise that it is not establisned now that Narain Singh was 
adopted by Jiwa Ram, but the claim had been made and it was supported 
by documentary evidence, so that there -vas every ground for contention 
upon the point and at the time when the agreement to refer was executed 
ape Fore for probate made by Mst. Naim Kunwar on behalf of her 
son was still to be considered by courts. The custom that collaterals 
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should succeed to ancestral property in preference to daughters and their 
sons has not been established by evidence, but the claim that such a custom 
existed was clearly not an impossible claim in the circumstances. There 
was the agreement which was made at zhe time of Chandan Singh’s death 
and there was Jiwa Ram’s own statement in the wajibularz which might 
possibly have been construed in favour of the custom. ‘There were real 
causes of dispute and we must remember that it might have been extremely 
dificult for Mst. Hans Kunwar to obtain reliable witnesses from Esauli 
where the family of Jiwa Ram had always lived and were well established. 
It seems to us that she adopted a very wise course in coming to a settlement 
with the collaterals and the result of the award was entirely in her favour 
and almost entirely in favour of her daughters. We find from the evidence 
and all the circumstances of the case that Mst. Hans Kunwar thoroughly 
understood what she was doing when she entered into the agreement to refer © 
the disputes to arbitration and there is nothing in the circumstances which 
could possibly lead us to suppose that the arbitration was in any way unfair 
to her or to her daughters. We, therefore, find that the award would have 
been binding upon Mst. Hans Kunwar if she had been alive. 

We have been referred to certain cases as authorities, We may men- 
tion Beni Din v. Ram Naresh’, Farid-un-nissa v. Mukhtar Abmad?, Annoda 
Mobun v. Bhuban Mobini Deb? and Kali Bakhsh Singh v. Ram Gopal 
Singh. 

We do not think that it is necessary to discuss these cases at any length. 
It seems to us that the law on the subject is quite clear. Apart from dicta 
which refer to the peculiar circumstances of each of these cases, we consider 
that one broad principle emerges from them all. Whereas a court will 

pose, in the absence of evidence to the contrary, that an adult person 
oie has executed an instrument intends to be bound by its terms, it will 
make this exception in favour of a purdanashin lady that it will make no 
supposition of this kind but will consider her bound by the terms of the 
instrument which she has executed only if it is positively satisfied by djrect 
evidence or by evidence of the circumstances which obtained at the time 
that she did thoroughly understand whar she was purporting to do and that 
she executed the instrument with full knowledge of its effects. In our’ 
opinion, in this case the condition is fulfilled and the i instrument was bind- 
ing on Mst. Hans Kunwar. 


It still remains for us to go into the question whether the agreement 
and the award were binding upon the plzaintiff-respondent, Mst. Har Naraini 
Kunwar. In the case of Amrit Narayan Singh v. Gaya Singh” it was held 
that a right to reversion is a mere spes successionis and cannot be transferred. 
That was a case of a minor and it was held that the guardian could not 
bargain with the spes successionis on his behalf or bind him by any con- 
tractual engagement in respect thereof. In the case of Imrit Kunwar v. 
Rup Narain Singh? to which the learned Subordinate Judge has referred, 
it was held that the daughters could nat in any circumstance be bound by 
a compromise entered into by their mother, a Hindu widow. 
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In so far as Mst. Hans Kunwar purported to act for her daughters as 
their guardian, it is possible that she was not entitled to do so, so as to 
prevent the plaintiff from claiming the property which she has claimed in 
the suit which has given rise to this appeal. We, however, think that the 
matter may be regarded in another way. Mst. Hans Kunwar represented 
the estate of her husband. Certain attacks were being made against the 
estate. It was her duty to protect it. Let us presume that the claims were 
false. If that was so, Narain Singh was asserting a title to property which 
was not his and Sunder Singh and others who were setting up the existence 
of a joint family were aiming at the destruction of the estate in so far as it 
was the estate of a separated Hindu. We would refer to the case of Ram- 
sumren Prasad v. Shyam Kumari. In their judgment in that case, their 
lordships of the Privy Council referred to the case of Imrit Kunwar v. 
Rup Narain Singh’. They said that it must be remembered what that cage 
really was and that if the language was rather wide no one referring to the 
case in full could be misled by it. Their lordships approved of the doctrine 
laid down in Mahendra Nath Biswas v. enhu 
lordships adverted upon the difficulties which would arise if a Hindu widow 
in possession of her husband’s estate was unable to enter into a valid com- 
promise binding the reversioners so as to prevent injurious litigation, as 
would be the case if such a compromise was not binding upon them. We 
consider that in the circumstances of the case before us it was very necessary 
for Mst. Hans Kunwar to enter into the agreement into which she did enter 
so as to avoid the possibility of litigation berween the members of the family. 
It appears to us to make no difference whether the arbitration was a real one 
in Efe sense that the arbitrators decided the questions at issue or whether the 
transaction was a mere settlement between the members of the family 
which was embodied in the form of an agreement to refer and an award. 
Mst. Hans Kunwar was representing her husband’s estate which would pass 
in course of time to her daughters or to other reversioners and she came to a 
settlement which was very beneficial to the daughters. We consider that 
the plaintiff-respondent is bound by the arrangement and we cannot fail to 
notice that-she is in possession of the separately acquired property without 
dispute as a result of that arrangement. We find that the plaintiff-res- 
pondent had no title to the property which she claimed. We allow the 
appeal and setting aside the judgment and decree of the learned Subordinate 
Judge we dismiss the suit with costs in botk the courts. 


Appeal allowed 


"21 A L. J. 18 "6 °C. Li Re 6 
*L L R. 33 All. 26 
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Gui. B. B. & C. I. RAILWAY, BOMBAY (Defendant) _ 
wate Versus 
mes RAGHIB ALI (Plainhff)* 
nec Civil Procedure Code, Or. 9, R. 13 and Provincial Small Causes Courts Act, Sec. 
Bonar, J. 25—Fx parte decree—A pplication for restoration refused—W bether uae 
Court can interfere in revision. 

Wines «sri sean cisco ve Pati nt eae a T 
application of the defendant for an order to set it aside, Aeld, in revision, 
that it is a matter of discretion as to whether the court below should or 
should not allow restoration, and the High Court will not interfere in 

a 

Faqir Chend v. Lals Herkishun Das, A. L R. [1929] AIL 599 
distinguished. 


CIVIL REVISION from an order of MAULVI MUHAMMED AKIB NOMANI, 
Judge of Small Cause Court, Agra. 


R. N. Gurtu for the applicant. 

B. Malik for the opposite party. 

The following judgment was delivered by 

Benaset, J. BENNET, J.—This is an application by a defendant in civil revision 
under Sec. 25 of the Small Cause Court Act against an order refusing an 
application for restoration of a suit. ‘The order states: 

The suit was decreed ex parte on December 14, 1933 after waiting and 
waiting long enough 'for the defendant who went off to call his Vakil who 
never turned up. Under such circumstances I refuse to set aside the 
ex parte decree. 

Learned counsel urges that on the day that the suit was decreed ex parte 
in the absence of his client an application for restoration was made at 
1-45 P.M., and two days later an application with security was made as 
required by Sec. 17, Small Cause Court Act. Learned counsel has failed to 
produce any ruling in which this Court has interfered in Civil Revision . 
where a small cause court has refused to allow restoration. In Faqir Chand 
.-v. Lala Horkishun Das there was an order for restoration by a Munsif and 
it was held by a Bench of this Court that in revision this Court could see 
if the grounds found were sufficient in law. That however is a different 
matter. In the present case the court has held that the grounds alleged 
were not sufficient. It is a matter of discretion as to whether the court 
below should or should not allow restaration. Where it refuses to allow 
restoration, I do not consider that this Court should overrule it in revision. 
Accordingly I refuse this application with costs. 
*Civ. Rev. 498 of 1934 
l TA. L R. 1929 AIL 599 
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FULL BENCH 


ABDUL RAHMAN (Defendant) 
Verses 

-NAL CHAND (Plaintiif)* 
ongi Insolvency Act (V of 1920), Sec. 28—Order of adjudication—Subse- 
quent acquisition of property by insotvent—Whether con be dealt with by 
him—Sec. 59(d)—Suit by tundischarged insolvent for recovery of loan 

` advanced by bim after bis edjudication—W betber suit defective. 

The rule of English Law that property acquired by an undischarged 
insolvent after the adjudication order can be dealt with by him before the 
intervention of the receiver in insolvency does not apply in India. Under 


Sec. 28, Provincial Insolvency Act, property existing at the time of the 


adjudication as well as property acquired by or devolving on the insolvent 
after adjudication stands on the same footing, and both vest forthwith in 
the court or the receiver. Kala Chand Banerjee v. Jagannath Marwari, 
LL. R. 54 Cal. 595=25 A. L. J. 621 relied on. 

Where the property in dispute in a suit is admitted to be or is of such a 
nature that it ‘must vest in the receiver, the receiver alone is the proper 
person to institute suits and proceedings. The mit brought by an insolvent 
behind the back of the receiver would be defective. But where 
an undischarged insolvent institutes a suit for recovery of a loan 
advanced by him after hi® adjudication to the defendant, the suit can- 
not be thrown out on the mere ground that the plaintiff is an insolvent. 
The insolvent may have lent the money out of the income of the property 
which does not vest in the receiver in virtue of Sec. 28(5), and the receiver 
not having intervened and seized the amount there is a presumption in 
favour of the insolvent that the money was his own. It is however the 
duty of the court to give notice of the suit to the receiver so that when 
a decree is passed in favour of the plaintiff, the receiver may be at liberty 
to take the benefit of the decree and recover the amount due under it, if it 
can be shown that the property was such as had vested in the receiver. 
Such enquiry can be made either in the execution department or by a separate 


suit between the receiver and the insolvent. 


SECOND APPEAL from the decree of N. L. Srna Esq., Additional 


Subordinate Judge of Meerut, modifying a decree of Mautvi UsuF-uz- | 


ZAMAN, Second Additional Munsif of Ghaziabad. 
The following is the Referring Order:— 
IQBAL AHMAD AND BAJPAI, JJ.—This is a defendant’s appeal. The plaintiff 

brought a suit against the defendant for the recovery of Rs. 2,897-5-0 on the 
allegation that the defendant borrowed Rs. 2,000 from the plaintiff on February 

19. 1927 agreeing to pay interest at the rate of Rs. 1-4-D per cent per mensem and 

that the amount claimed was therefore due to the plaintiff on the date of the suit. 

Several pleas were raised in defence. We are not concerned with most of them in 

this second appeal because it has been found as a fact that the plaintiff advanced 

the sum of Rs. 2,000 to the defendant as a Ioan and thaz the amount is still due. 
Courts below have decreed the suit with this difference that whereas the court 


+ 


of first instance allowed interest to the plaintiff from January 28, 1930 when the. 
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plaintiff asked the defendant to pay interest the lower appellate court has allowed 
interest at 6 per cent under Section 80 of the Negotiable Instruments Act from 
the time when the money was borrowed. [It has also been found by the courts 
below that the plaintiff was declared an insolvent about 17 years ago and there was 
no proof on the record to show that he was ever discharged; it was therefore held 
that the plaintiff was still an undischarged insolvent. Two questions have been 
rused before us (1) that the plaintiff being an undischarged insolvent the suit was 
not maintainable, (2) that the plaintiff was not entitled to any interest and the 
lower appellate court had erred ic reversing the decree of the court of first instance 
on this point. As to the first point there is some conflict of authority between the 
various High Courts. In Kristo Kamel Mittra v. Suresh Chandra Deb, J. L. R. 8 
Cal. 556, it was held that subject to the right and claim of the official assignee and 
so long as he does not interfere, an insolyent, who has not obtained his final dis- 
charge, has power with respect to after acquired property to buy and sell and 
give discharge and do all other acts which he could have done before his insolvency. 
This case was followed by the Bombay High Court in Ali Mubommad Abdul Husam 
Vobora v. Vadilal Devchsnd Parikh, I. L. R. 43 Bom. 890, wherein the learned 
Judges held that the property movable or immovable acquired by an insolvent after 
the adjudication order but before his final discharge can be transferred by him 
provided the transaction is bona fide and for value and is complete before the 
intervention of the official assignee. In Chofey Lal v. Kedar Nath, I. L. R. 46 
All. 565, it was held that the insolvent has power to dispose of any property that 
he may acquire after being declared an insolvent, and all persons dealing with him 
bons fide, and for a consideration will be discharged from making a further pay- 
ment to the official assignee provided the transactions took place before the official 
assignee intervened and claimed the property on behalf of the insolvent’s estate. 
It may, however, be mentioned that all these cases were cases under the Insolvent 
Debtors Statute 1848 (11 and 12 Vic. 21} and Section 7 of the said Statute was 
construed, and it was held that in spite of the fact that Section 7 says that “all the 
future estate, right, title, interest and crust of the insolvent .do vest in the 
official assignee for the time being of the saic court,” the insolvent was entitled to 
make certain dispositions according to the rule of law laid down in Coben v. 
Mitchell, [1890] 25 Q. B. D. 262. The Patna High Court in Jagdish Narain 
Singh v. Remsakal Kuer, I. L. R. 8 Pat. 478, has held construing Section 28(4) of 
the Provincial Insolvency Act 1920 that the section is subject to the Proviso that 
after acquired property can be dealt with by the insolvent before the intervention 
of the receiver in insolvency. ‘Their view is that the use of the word “forthwith” 
in Section 28, Clause 4 of the Provincial Insolvency Act does not affect the doctrine 
laid down in Coben v. Mitchell, and that the words “do vest in the official assignee” 
occurring in Section 7 of the Insolvent Debtors Statute are not materially different 
from the word “forthwith” in Section 28, Clause 4. In Nagindas Bhukan Das ~. 
Bhei Gulen Das, I. L. R. 44 Bom. 673, Crump, J. was construing Section 16(4) 
of the Provincial Insolvency Act of 1907 where also the words are “shall forthwith 
vest in the court or receiver,” and be held that “there are grounds for holding that 
these words should not be literally construed. In Coben v. Mitchell the court 
declined to follow the literal construction af Sections 44 and 54 of the English 
Bankruptcy Act on the ground of inconvenience and the Courts in India in dealing 
with the analogous provisions of Section 7 of the Indian Insolvency Act (11 and 
12 Vict. C. 21) have allowed themselves the same measure of freedom (see Als 
Mubemimad v. Vadi Lal). These Acts are in peri materia and the considerations 
which have led the court to reject a literal construction are equally present in the 
case of a Provincial Insolvency Act. Nor is there so great a difference between 
the words employed by the Legislature as to permit of any distinction. It' must 
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therefore follow that in the present case also the doctrine of Coben v. Mitchell is 
applicable.” In Kuppu Remnatha Iyer v. Thogtluva S. Nagendra Ayyer, 76 Ind. 
Cas. 805, the Madras High Court held that an insolvent has a right against all the 
world except the official assignee. Therefore he is entitled to sue with regard to 
his after-acquired property if the official receiver or assignee does not intervene. 
The learned Judges were construing Section 28, Claus 4 of the Provincial Insol- 
vency Act of 1920. 


The opposite view has been taken by the Burma High Court in I. L. R. 4 
Rang. 125, where Rutledge, C. J. and Maung Ba, J. held that the insertion of the 
word “forthwith” by the Legislature in Section 28(4) had the effect of sweeping 
away the Court’s attempt to postpone the vesting and in view of the specific and 
clear words of the sub-section, application of the principle of Coben v. Mitchell 
would be to nullify the express direction of the Legislature. ‘They held that where 
the insolvent before discharge became entitled by inheritance to certain property 
the transfer of the property made by the insolvent even before any action was taken 
by the receiver in regard to such property and even if the transferee took the pro- 
perty for value bona fide and without notice of insolvency was void as against the 
receiver. The learned Judges distinguished the cases in 43 Bom. 890 and 46 All. 
§65 on the ground that they were cases under the Insolvent Debtors Act of 1848 
on the ground that there was a material difference between the wording of Section 
7 there and 28(4) of the Provincial Insolvency Act. In Kelechand Banerji v. 
Jagannath Marwari, 25 A. L. J. 621, their Lordships of the Privy Council held that 
“By Act II of 1907, which contains the law applicable to the facts of the case, it 
is provided, Section 16, Clause 4, as follows:— 

“All such property as may be acquired by or devolve on the insolvent after the 
date of an order of adjudication and before his discharge shall forthwith vest in 
the court or receiver and become divisible among the creditors in accordance with 
the provisions of Sub-section 2, Clause (a). This provision is perfectly clear. 
The moment the inheritance devolved on the insolvent Amulya who was still 
undischarged, it vested in the receiver already appointed and he alone was entitled 
to deal with the equity of redemption.” This case does not seem to have been 
brought to the notice of any of the learned Judges who decided some of the cases 
mentioned above, although the report was out about the middle of the year 1927. 


The question of interest is not very difficult. The court of first instance has 
pointed out that the relations between the parties were such that they were pre- 
pared to accommodate each other in times of necessity without charging any 
interest. We are of the opinion that there was no agre=ment to pay interest and 
it was only on January 28, 1930 that the plaintiff demanded interest from the 
defendant for the first time and as such he was entitled to get interest only from 
that date. Section 80 of the Negotiable Instruments Act is not applicable because 
there is no instrument in the present case. 

The question whether the plaintiff being an undischarged insolvent was entitled 
to maintain the suit is, however, not free from difficulty and, as pointed out by 
us before, the authorities are not easily reconcilable. In view of this conflict of 
opinion we consider it desirable that the question should be considered by a larger 
Bench. We, therefore, refer the case for an opinion on the following question:— 

‘Whether the plaintiff, in view of the fact that he is an undischarged insolvent, 
is entitled to maintain the present suit.” 

We direct that the case be laid before the Hon’ble the Chief Justice for consti- 
tution of a larger Bench. 


Shiva Prasad Sinha for the appellant. 
K. N. Katju and N. C. Vaish for the respondent. 
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Cr The following judgments were delivered:— 
1935 SULAIMAN, C. J.—This is a deferdant’s appeal arising out of a suit 
ate brought by the plaintiff for recovery of Rs. 2,000 lent by him to the defen- 


Ramay dant on February 19, 1927 together with the interest at Rs. 1-4-0 per cent 
v. per mensem. The defence inter alia was that the plaintiff was an undis- 
Nmar Cann charged insolvent, and was not entitled to sue. The courts: below have 
Sslamen, overruled the objection and decreed the claim. In Second Appeal the 
C. J. Division Bench before which the case came up for disposal referred the 
following question to a Full Bench:— 

Whether the plaintiff, in view of the fact that he is an undischarged 

insolvent, is entitled to maintain the present suit. 

As in several rulings, the rule of law prevailing in England has been 
frequently invoked, it may be convenient to point out at the outset that 
in England some distinction has undoubtedly been drawn between property 
which was owned by the insolvent at the time of his adjudication and pro- 
perty which is acquired by him afterwards. Following certain’ previous 

rulings it was laid down in the case of Mitchel v. Koben', which was a suit 
r an wrongful conversion of certain machinery that as regards after-acquir- 
roperty, a transaction by a bankrupt if entered into before the trustee 
od intervened, would not be invalid if the person dealing with him acted 
bona fide and for value. At the same time it was pointed out on page 266 
that if a trustee had interfered before the money was paid over, he would 
have been entitled to demand that it should be paid to him. In England 
this view of the law has been accepted and we now find in Section 47 of 
the Bankruptcy. Act, of 1914 (4 and $ G. V) that a special provision is 
made in respect of property acquired by an undischarged bankrupt subse- 
quently in which case he is allowed to deal with it before any intervention 
by the trustee. Section 45 of the Act also gives protection to certain 
Lona fide transactions without notice. 

But in India neither the Provincial Insolvency Act 1907 nor the Act 
of 1920 draws any such distinction. Section 28(2) makes the whole of the 
property of the insolvent vest in the court or the receiver on the making 
of the order of adjudication, and Sub-section (4) provides that all property 
which is acquired by or devolves on the insolvent after the date of the 
order of adjudication and before his discharge shall forthwith vest in the 
court or the receiver and the provisions of Sub-section (2) shall apply in 
respect thereof. 

It is, therefore, perfectly clear that property existing at the time of the 
adjudication as well as property acquired by or devolving on the insolvent 
after adjudication stands on the same footing, and both vest forthwith in 
the court or the receiver as the case mav be. No distinction appears to have 
been drawn by the legislature in respect of these two classes of property. 
It would amount to legislating if any such distinction were to be imported 
into thé section on account of certain rules of law which prevail in‘England. 
The Insolvency Act in India is not in every respect identical with the Bank- 
ruptcy Act in England, and there is accordingly no justification for decid- 
ing cases under the Indian Act in the Hight of cases decided in England. 

111890] 25 Q. B. D. 262 
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No doubt in the case of Krishnadha Iyer v. T. S. Nagendra Aiye? Cwn 
= a distinction was laid down. I arr, with great respect, unable to accept i935 
a view. — 
The cases of Ali Mabmad Abdul Hussein v. Vadi Lal Devchand? and Amv 
Chhote Lal v. Kedar Nath* are not in point, because they were not cases a 
arising under the Insolvency Act at all, but were governed by the Insolvent- Nmar Crann 
Debtors Act of 1848. They are, the-efore, not applicable. Nae 
On the other hand, the Rangoon High Court in the case of Me Phew ` c he 
v. Maung Ba Thau”, held that where the insolvent before the discharge 
became entitled by inheritance to certain property, the transfer of the pro- 
perty made by him, even before any action was taken by the receiver in 
regard to such property and even if the transferee took the property for 
value, bona fide and without notice, was void as against the receiver. 
The view taken by the Full Bench in the case of Gobind Ram v. Kunj 
Beheri Lal® undoubtedly was that an insolvent has no transferable interest 
left in his property after the vesting order. The position has now been 
made clear by their Lordships of the Privy Council in the case of Kala 
Chand Banerjee v. Jagannath Marwari. After quoting Section 16 of the 
Insolvency Act of 1907, their Lordships on page 597 observed: 
This provision is perfectly clear. The moment the inheritance devolved 
on the insolvent Amulya, who was still undischarged, it vested in the 
receiver already appointed, and he alone was entitled to deal with the equity 
of redemption. 
Again on page 599 it was said: 
That does not in the least imply that an action against him (insolvent) 
may proceed in the absence of the person to whom the equity of ‘redemption 
has been assigned by the operation >f law. The latter alone is entitled to 
transact in regard to it and he and not the insalvent has the sole interest 
in the subject-matter of the suit. 
Their Lordships pointed out that the contrary view would encourage 
collusive arrangements and might involve the sacrifice of properties which 
ought to be made available for the benefit of credicors. 
I am, therefore, of opinion that whether the property in question be 
propery which existed at the time of the adjudicarion or was acquired by 
or devolved on the insolvent afterwards, it vests in the receiver, and he alone 
is entitled to deal with it. 
The case of Rup Narain Singh v. Har Gopal Tewar? is distinguishable, 
because in that case the mortgagor was sibsequently discharged and he could 
be held to be estopped from denying tke validity of his own mortgage. 
The question whether an insolvent can maintain a suit for recovery of 
a loan advanced by him stands on a slightly different footing. 
It has been held in the case of Khelafat Husain-v. Azmat Husain’, that 
an insolvent cannot maintain a suit in his own name for the deferred dower 
of his daughter, even though the receiver has refused to bring such a suit. 
In the case of A. Rozario v. Mahomed Ebrabim Sarang’®, it was held that 


771924] A. L R. Mad. 223 ‘I LR. 53 Bom. 890 

tL L. R. 46 AlL 565 "I. L. R 4 Rang. 125 
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where an insolvent without the knowledge of the official assignee and with- 
out bringing the fact of his adjudication to the notice of the court obtained 
a decree in respect of a debt due to him prior to his insolvency, the decree 
could be set aside on the ground of fraud, even by the judgment-debtor. 
In the case of Sayad Daud Syad Mabomed v. Mulna Mabomed Sayad™, it 


Nomar Cano was held that as the whole of the insolyent’s property vests in the official 





Salehm en, 
C. J. 


assignee, nothing is left vesting in the insolvent which can give him a cause 
of action, and that a suit by him in his own name after his adjudication 
cannot be maintained. It was even held that the addition of the official 
assignee later would amount to adding a new plaintiff. In the case of 
Bhagwan Das v. Official Liquidator of the Amritsar National Bank, Labore 
High Court, the right of appeal to a judgment-debtor was denied after 
he had been declared an insolvent and it was held that the receiver alone 
should appeal. 

There is, however, one aspect of the matter which does not appear to 
have been pressed by counsel in these cases. Section 28, Sub-section (2) 
prohibits suits being brought by creditors against the property of the 
insolvent and also prohibits the commencement of any suit or other legal 
proceeding by a creditor. But there is no specific provision in the Act 
under which a suit by an insolvent after his adjudication is, in express terms, 
prohibited. Section 59(d¢) however empowers a receiver, by leave of the 
Court, to institute, defend or continue any suit or other legal proceedings 
relating to the property of the insolvent. This provision implies that the 
receiver is the proper person to institute, defend or continue suits and pro- 
ceedings relating to the insolvent’s property. 

Where the property in dispute in a suit is admitted to be or is of such 
a nature that it must vest in the receiver, the receiver alone is the proper 
person to institute suits and proceedings. The suit brought by an insolvent 
behind the back of the receiver would be defective. 


But where a loan was advanced by the insolvent after his adjudication 
to the defendant it does not necessarily follow that the sum of money given 
by the insolvent was property which had vested in the receiver. The insol- 
vent might be a mere benamidar on behalf of an undisclosed principal, in 
which case he would be entitled to sue even though an insolvent and the. 
suit would, of course, be for the benefit of the real owner. Again, under 
Section 28 (5) properties exempted by the Code of Civil Procedure or other 
enactments from liability to attachment and sale in execution of a decree 
do not vest in the receiver. Such moneys as are exempted remain the pro- 
perty of the insolvent and if he has lent the money out of such accumulated 
savings, there would be no bar either to his lending the money to the 
defendant or to his bringing a suit to recover the amount. 


At the same time as a receiver is 2n officer of the court acting under 
the control and direction of the court znd in the interest of the insolvent’s 
creditors, it is the duty of the court to see that no fraud is perpetrated 
before its eyes and that the insolvent does not walk away with moneys 
which ought to go to the officer of the court. An appropriate course would, 
therefore; seem to be to implead the official receiver in the suit or at least 

™ 1926 A. L R. Bom 366 *111 L C 432 
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give him notice of the action so that when a decree is passed in favour of 
the plaintiff, the receiver may be at liber=y to take the benefit of the decree 
and recover the amount due under it, if i can be shown that the property 
was such as had vested in the receiver. Such enquiry can easily be made 
either in the execution department or by a separate suit between the receiver 
and the insolvent. 


But it seems to me inappropriate thet the present defendant who took | 


the money from the plaintiff should be <llowed to deny that the money 
belonged to the plaintiff. Prima facie -here is no presumption that the 
money did not belong to the plaintiff. 3 a matter of fact as the receiver 
had not intervened and seized this amoun-, there is a presumption in favour 
of the plaintiff that the money was his cwn. The suit, therefore, cannot 
be thrown out on the mere ground that the plaintiff is an insolvent. Had 
the defendant established definitely that tae money had in fact vested in 
the receiver and was not the property o= the plaintiff, the matter might 
possibly have been different. Notice saccld accordingly be given of this 
appeal to the receiver and then the decree of the courts below upheld. 


THom, J.—I concur. - 5 
IQBAL Arman, J.—I agree. 


BY THE Court—This is our answer to the question referred. Let the 
papers be now returned to the bench conc=ned. 


FULL BENGH 
NAND RANI (Defendant) 


Versus 
KRISHNA SAHAI ann orzers (Plaintiffs) * 

Hinds Lew—Last mele owner—Dies—Mother succeeds—Death of mother— 
~Denghter spends money on funeral cerersores and obtains possession of estate 
—Reversioner’s suit -for possession—Wh.ther daughter entitled to retain 
possession till she is paid money expended Sy her. 

The funeral expenses as well as the expenses of Saradh ceremonies of the 
mother and the widow of the last mal- owner are defrayable out of his 
estate. If a person is obliged to sperd money on the funeral ceremonies 
of the mother of the last male owner or the estate then it is open to him 
to sue the reversionary heirs and obtain < decree. But he is not entitled to 
retain possession over the estate till the money expended by him on the 
funeral ceremonies of the mother of tke lcst male owner have been paid. 

On the death of the last male owne- his mother succeeded to his estate. 
While in possession she made a will in “avour of her daughter but the 
reversioners obtained a declaration that tke will was invalid. On her death 
the reversionary heirs of the Jast male owner instituted a suit for possession 
against the daughter, who had obtained possession after the death of the 
mother. The daughter contended that the reversioners could not get the 
estate without paying her the funeral expeases of the mother and the expenses 
incurred by ‘her in the medical treatment at the mother. Held, that on the 
death of the mother, the estate vested in -he reversioners of the last male 
holder, and the daughter, who obtained wrongful possession over it, cannot 
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claim a right of lien in respect of the estate, and the reversioners’ suit for 
possession must be decreed unconditionally. 

SECOND APPEAL from the decision of MauLv1 ZAMIRUDDIN, Subordi- 
nate Judge of Bareilly. 

Benod Behbsri Lal for the appellant. 

G. S. Pathak and Lakshmi Narain Gupta for the respondents. 


The following judgments were delivered:— 


` RacHHPAL SINGH, J.—This is a defendant’s second appeal arising out 
of a suit for possession. 
The facts which have given rise to the second appeal may briefly be 
stated as follows:— 
Babu Ram Nerain was the owner of two-third share in the house in 
suit. Mst. Ganga Dei was his widow. They had a con, Babu Parshotam 
Nath, and one daughter, Mst. Nand Rani Parshotam Nath’s wife was 


Mst. Shama’Kunwar. ‘The family was a joint family governed by Mitak- 


-shara Law. On the death of Babu Ram Narain, his son Babu Parshotam 


Nath succeeded to the family estate by right of survivorship. He died in 
the month of June, 1922, when his widow Mst. Shama Kunwar succeeded 
to the estate as a Hindu female. She died soon after her husband in the 
month of December, 1922, when Mst. Ganga Dei, the mother of Parshotam 
Nath, the last male holder of the estate, succeeded as a Hindu female. 

On April 13, 1923, Mst. Ganga Dei made a will in favour of her 
daughter Mst. Nand Rani. The plaintiffs, alleging themselves to be the 
reversioners of Parshotam Nath, instituted a suit in 1923, and in 1924 they 
obtained a declaration that the will was invalid. On September 17, 1928 
Mst. Ganga Dei died. 

A few months after her death in December, 1928, the plaintiffs insti- 
tuted a suit against Mst. Nand Rani and her son claiming possession over 
the estate as the nearest reversioners of Parshotam Nath. The claim was 
resisted by the daughter on several grounds, but was decreed by both the 
Courts below. Mst. Nand Rani has come up in second appeal before this 
Court. - 

The two pleas with which we are mainly concerned in this appeal were 
raised by Mst. Nand Rani in her defence. One was that she had defrayed 
the expenses of the funeral of Mst. Ganga Dei, and the other was that Mst. 
Ganga Dei before her death had been ailing for a number of years and a 
certain sum of money was spent by the defendant No. 1 on her treatment. 
It was contended that the reversioners could not get the estate without 
paying the defendant No. 1 the amount spent by her on account of the 
aforesaid two items. Both the Courts below held that the defendant was 
not entitled to claim either of the two items. . 

“two important points which we are asked to decide are:— 

1. Whether a person who has expended money on funeral expenses 
of the mother of the last male holder is entitled to retain possession over the 
estate of the last male-holder till the funeral expenses have been paid. 

2. Whether a person who has advanced money for medical treatment 
to the mother of the last male-holder in possession of his estate can claim to 
hold the estate as against the reversioners till those charges have been paid. 
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The first thing which we have to bear in mind is that we are dealing 
with the case of a mother of a deceased Hindu, governed by Mitakshara 
Law, and whose estate was in possession of his mother as a Hindu female. 

According to the provisions of Section 320 of the Indian. Succession 
Act (Act 29 of 1935): 

Funeral expenses to a reasonable amount, according to the degree and 
quality of the deceased, and death-bed charges including fees for medical 
attendance, and board and lodging for one month previous to his death shall 
be paid previous to his debts. 

This section makes it perfectly clear that reasonable funeral charges 
including fee for medical attendance and for board and lodging for one 
month prior to the death of the owner of the estate are, under the law of 
the country, to be paid before any other debt. ‘The question as to whether 
a person spending money on these items can claim a lien over the estate, 
however, stands on a different footing. The provisions of the Indian Suc- 
cession Act, however, ean help us in this case. The plaintiffs in the 
present case are not c the estate of Mst. Bhagwan Dei, but they are 
asking for possession over a estate of Parshotam Nath, who was the last 
male-holder of it. 

The learned counsel appearing for the defendant-appellant relied on 


observations made in Sarvadhikari Hindu Law, 2nd Edition, page 10, where - 


the learned author remarks thus:— 


The Hindu system went further, eS E AEE EE E A 
that the right to inherit a dead man’s property is exactly co-extensive 
with the duty of performing his obsequies. The devolution of property 
depends upon the competence to perform the obsequial rites of the deceased. 
They cannot be separated. He who is entitled to celebrate these rites, is 
also entitled to inherit the property; and he who gets the property must 
perform the funeral rites of the last owner. 


It would, however, appear that the learned author was quoting here the 
rule of Daya Bhaga Law, because we find that at another n in the same 
book at page 453 when dealing with the principle of succession under the 
Mitakshara Law, the learned author says:— 


It should be distinctly understood, says Mitra Misra, in another place, 
that, ‘the title to present exequial pindas is not the sole ground of taking 
the inheritance, for the younger brothers are equally entitled to the inherit- 
ance, although in presence of the eldest brother the younger brothers are 
not entitled to present those offerings. The younger brothers share with 
the eldest, because the competence to present those offerings is not extinct 
in them. Far it be from us, he seems to say, that the'title to present 
pindas and the title to inheritance are co-extensive terms. - One is not the 
effect of the other. The former does not necessarily imply the latter. 
What we simply mean to say is, that the competence to present pindas is 
a test—a measure of the degree of propinquity in which a given relative 
stands to the deceased.’ Where there are many claimants amon 
Gotrajas ia ee ae aod es eee 
merely settles the question of precedence among heirs. In other words, the 
competence to present exequial cakes does not create the heritable right, 
but determines only the preferable right. It simply furnishes the principle 
of selection founded on superior efficacy of oblations. It determines the 
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priority among heirs. It shows the nearer heirs who exclude the more 
remote. “The conferring of spiritual benefits must never be accepted as the 
solé grouiad of taking the inkieritance" 

It will, therefore, be seen that the question before us cannot be decided 
with reference to the obligation about performing the funeral rites of the 
last owner. It is also doubtful whether in the passage at page 10 of the 
Sarvadhikari’s Law of Inheritance relied upon by the co for appellants, 
the words “The last owner” can be said to refer to a female-holder of the 
estate. It can be argued that the words “The last owner” refer to the per- 
son whose estate the reversioners are claiming and not to the widow. 

The first important question we have to consider is whether according 
to Hindu Law the estate of the last male owner is, or is not, liable for 
defraying the expenses of the funeral ceremonies of the last male-holder’s 
mother. There does not appear to be any direct authority in the ancient 
texts of Hindu Law on this point. The legal liability of the estate for the 
funeral expenses of the mother of the last male-holder cannot be decided 
with reference to the offering of funeral cakes. The reason is that the 
reversioners succeed on the ground that they are the reversioners of the last 
male-holder and not on the ground of offering funeral oblations to the 
mother. ‘They succeed because they are the nearest reversioners of the last 
male-holder. z 

The position of the mother in a joint Hindu family governed by 
Mitakshara Law is a very important one. First stage of Hindu law affords 
complete evidence of a state in which the property belonged to a family 
and not to any individual member thereof. The property was held in 
perpetuity by the family and the members of the family were only entitled 
to maintenance out of the family property. The Karta of the family 
managed the family estate. The second stage was reached when individual 
ownership was recognised and then it became necessary to distinguish bet- 
ween right of ownership and mere right of maintenance. Females and 
certain other members such as deaf and dumb were held entitled to main- 
tenance while other members were held to be owners. The law went on 
changing slowly and a stage arrived when in the absence of a male owner 
the widow in the family in modification of her previous right of main- 
tenance became entitled to hold the family estate with certain limitations. 
The importance of the position of a mother in a joint Hindu family is 
recognised in this manner that if there is a partition between a son and her 
husband then she is allotted a share equal to that of ason. Ina joint family 
the mother and the widow of a deceased co-parcener are both entitled to 
claim maintenance out of the family estate which has gone to other male 
ais res right of survivorship. 

all civilised countries the funeral expenses of the deceased owner of 
aE A sig cone on the estate left by him. The difficulty which | 
arises in the case before us is that it is not the estate of the deceased which 
is asked to pay the funeral charges. The widow’s right of maintenance 
arises by marriage. It ts not a matter of contract. It exists during the 
husband’s lifetime and continues after his death. It is an obligation attached 
upon his person and remains the same after his death. As regards funeral 
charges one way of looking at the things is this. If the husband is alive 
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then it will be certainly his moral obligetion to defray the funeral expenses 
of his wife. But the question is whether he was under any legal liability 
to pay the funeral expenses of his wife. If he was not legally liable for 
these expenses it is difficult to see how his estate could be held liable for 
funeral expenses when his wife dies after him and the estate goes into the 
possession of his reversionary heirs. On this point the old Hindu Law texts 
do not give us any help. 

i In Stokes Hindu Law Books, page 91, the rule of law is described as 
follows:— 

The funeral rites of the deceased, as far as the 10th days’ rites inclusive, 
must be performed by that person (among the heirs) who takes the estate, 
whoever it may be, from the wife downward even as far as the King him- 
self, Even thus Vishnu says: ‘He who is the heir of the estate is the 
giver of the funeral oblations.’ 

At page 453 it is stated:— 

It is said by Katyana Bayne mused goes to the King deducting, 

however, a subsistence for the f as well as the funeral charges . >? 

But these texts, however, do not refer to the case of a female limited 
owner. 

It ap to have been, however, Feld in several cases that the saradh 

of a ra eRe legal necessity according to Hindu law. The first reported 

case’on the point is Raja Chandra Dev Biswas v. Sheeshoo Ram Dev 


where it was held that according to Hindu Jaw the saradh of a mother was - 


a legal necessity. ‘This view was followed in a later ruling of the Calcutta 
High Court in Srimoban Jha v. Brijbebary Misser’. The next Calcutta case 
on the point is Rema Dheri v. Parma’. In this case it was held that the 
reasonable expenses on the saradh of the widow of a deceased Hindu should 
be paid out of the estate in the hands of the reversioners and the reversioners 
who inherit the estate should contribute towards such expenses. It will 
thus be seen that the view is that the expenses of the saradh of the widow 
are a legal obligation on the estate whicl the reversioners get. 

The Madras High Court in Vaidyanatha Aiyar v. Atyasamy Atyar* 
has taken a similar view. It was laid cown that the funeral expenses of 
mother are-defrayable out of the family funds. 

The Bombay High Court has adop-ed a similar view. ‘The first case 
on the point is Sadashiv Bheskar Joshi v Dhakubai*. The observations as 
regards the point in question are to be fund at page 460. It is stated: 

Then as to sum alleged to have been expended by the first and second 
defendants in and about Chandra-bkaga-bai’s funeral expenses, I find no 


case in which a question whether a Hindu widow can charge her husband - 


estate with the payment of a sum of money raised for the payment of her 
funeral expenses ‘has been decided. But it has been held that a Hindu 
widow may validly charge her husband estate with the payment of money 
received for her maintenance, if the income of the estate be insufficient; 
and I see no reason why she should nct likewise be able to charge the estate 
with 2 reasonable amount for the purpose of her proper and necessary 
funeral expenses, according to her stction in life. 

17 W. R. 146 "I IL. R. 36 Cal. 753 


*19 Cal W. R. 1183 tL L. R. 32 Mad. 191 
SL L. R. $ Bon. 450 
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No authority is cited by the learned Judge for this proposition. 

The next case is Ratanchand v. Javberchand®. In that case the rever- 
sioner of the husband of one Mst. Diwali sued for possession. The defendant 
claimed the estate under a will executed by her, which was held to be invalid. 
The defendant further claimed funeral expenses incurred in connection with 
the death of Mst. Diwali. The learned Judges in their judgment remarked 
that they could find no authority in the Hindu Law texts on the point but 
relied on the I. L. R. 5 Bom. 450. It was held that a widow could charge 
an estate with the liability to pay her funeral expenses. 

Vrijbbukandas Dwarkadas v. Bai Parvati! is the next case. In that 
case it was held that a reversioner could not recover the estate in possession 
of a Hindu mother without paying the funeral expenses incurred by the 
person in possession under a will executed by the widow and it was further 


held that these expenses were charged on the estate. The learned Judge 
observed :— 


That the duty of performing the funeral ceremonies of a mother, that is, 
pinda dan or offering the funeral oblations, is laid down as a religious injunc- 
tion binding on her son in absolute terms by the Hindu law. The duty is 
independent of any assets left by her. The expenses of performing funeral 
ceremony are a charge on the son’s estate. 

Coming to our own High Court I may refer to Magbul Abmad v. 
Brijdeo Tewari’, In that case it was held that a Hindu daughter was justi- 


- fied in selling property inherited by her from her mother to pay off a prior 


mortgage deed under which the money has been borrowed for the barkhi 
(annual death ceremony) of her mother. One of us (My Lord the Chief 
Justice) was a party to that decision and it was clearly laid down that the 
performance of such a ceremony would be the duty on the person who 
inherits the estate and the expenses could be met out of such property. 

Having regard to the view which has prevailed in most of the High 
Courts for several years, I do not see any reason for taking a different view 
in the case before us. It appears to me that according to the case-law the 
rule is well established that the funeral expenses as well as the expenses of 
caradh ceremonies of the mother and the widow of the deceased last male- 
holder, are in the nature of legal charges and if a person is obliged to defray 
those charges then the estate of the last male-holder is liable for them. 

The next, question which arises for consideration is whether a person 
spending money on funeral charges is entitled to retain possession of che 
estate until the expenses incurred by him are paid. In considering this 
question we have to differentiate between the case of a person who was 
lawfully in possession of an estate and a person who is in wrongful posses- 
sion. Suppose that a Hindu widow of the last male-holder or his mother 
makes a gift of the estate to a relation. The gift is certainly valid for her 
life. And further suppose that the donee is living with the donor at the 
time of her death. The donee who was in lawful possession of the estate 
incurs funeral expenses because the reversioners were not or could not be 
present at the time when the widow or mother died. The question may 
arise whether in these circumstances, a person who is in lawful possession of 


‘I L R. 22 Bom. 818 TL L. R 32 Bom. 26 
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the estate, may or may not claim a lien in respect of the funeral charges 
which he or she has been compelled to defray. If a person is in lawful 
possession and during that possession he is compelled to incur a liability 
binding on the estate, then, possibly, he might claim a lien but that would 
be, as observed in Ghensbam Singh v. Teg Babadur Singh’, because being 
lawfully in possession under the deed of gift during the lifetime of the 
lady, he discharged a liability which was binding on the reversionary heirs. 
The case before us, however, stands on a different footing altogether. Here, 
the mother of the last male-holder of the estate was herself in possession. 
She had executed a will in favour of the defendant No. 1 and it was held 
that it was not binding. On the death of the mother the defendant No. 1 
was not entitled to get possession over the estate. It must, therefore, be 
held that her possession was unlawful. So the question which we-have to 
decide is whether a trespasser who has oktained possession over her estate 
unlawfully and illegally, can claim a lien in respect of the funeral charges 
which he might have incurred of his or her own accord. It appears that 
the question must be answered in the negative. The position which has 
to be accepted is this. ‘The mother of the last male-holder who was in 
possession died and the defendant No. 1, as mere volunteer, defrayed the 
expenses of the funeral ceremony. The pleadings do not show that it was 
ever asserted that the plaintiffs refused to perform those ceremonies and on 
account of that refusal the defendant No. 1 was forced to spend money on 
funeral expenses. Under these circumstances it cannot be said that the 
defendant No. 1 can claim a lien over the property in respect of the funeral 
expenses. On the death of the widow there was no legal liability imposed 
upon the defendant No. 1 to defray the funeral expenses. It was the estate 
of the son of the deceased lady which was legally liable for the funeral 
expenses. If the defendant No. 1 defrayed the funeral expenses she did 
so as 2 mere volunteer. All that can be said is that she performed a moral 
obligation. But it is clear that a relation of the deceased mother cannot 
improve his position in any manner by performing a moral obligation which 


he or she was not legally bound to perform. A trespasser cannot take - 


possession of the estate and claim to retain it on the ground that he has a 
right to do so until the amount expended by him or her on funeral expenses 
is repaid. All the three Bombay rulings (I. L. R. 5 Bom. 450, I. L. R. 22 
Bom. 818 and I. L. R. 22 Bom. 26) are certainly in favour of the contention 
of the appellant. ‘These cases were decided on the analogy of the widow’s 
right of maintenance. It was held that as the estate in the hands of the 
reversioners was charged with the maintenance of the widow so on the 
same analogy the funeral expenses were also a charge on the estate. It 
appears to have been assumed that the widow’s charges in respect of her 
maintenance stood on the same footing as a charge as defined in Section 100 
of the Transfer of Property Act. With the utmost possible respect to the 
learned Judges, I myself find unable to agree with the broad proposition 
laid by them. It is well settled now that the right of maintenance is not a 
charge unless it is so declared. ‘The right, however, can be converted into 
a charge either by an agreement, by a decree, or under a will If the pro- 
perty out of which the maintenance is to be paid to the widow is transferred 

"9 A L. J. 496 
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for family necessity, then, the widow cannot get maintenance from the 
alienee. The law makes the position of the widow safe by declaring that a 
transfer of the family-estate liable for widow's maintenance if made fraudu- 
lently, will be ineffective against her. But a widow who is entitled to 
maintenance cannot contend that her maintenance is a charge which may 
be enforced against the third person. When we say that the widow has a 
charge in respect of her maintenance over the family estate, all that we 
mean is that the family estate, if not transferred for legal necessity, remains 
liable for the maintenance of the widow. Charge as understood under the 
provisions of Section 100 of Transfer of Property Act can only arise either 
by operation of law or by the act of parties. And unless there is an agree- 
ment or a decree declaring a charge, it cannot be held that the maintenance 
is a charge on the family estate. D. F. Mulla in Hindu Law, 7th Edition, 
page 587 defines the position as regards the maintenance of a widow thus:— 
The claim “even of a widow for maintenance is not a charge upon the 
estate, whether it is joint family property-in the hands of the surviving 
coparceners of the husband or the separate property of the husband in the 
hands of his sons, until the amount of maintenance is fixed and made a 
charge upon specific property. 

In Parvati Devenna Jagadal v. Shrinivas Ramchandra Patil’ it was 
held:— 

That 2 claim for maintenance by a female member of a joint family is a 
personal claim against members of the family and can only be made a 
charge on the family property by an order of the Court or by a properly 

‘executed document. 

An estate of a deceased Hindu may be under an obligation for the 
maintenance of the widow, but it does not follow from this that a simple 
creditor of a widow, who has paid her money for maintenance, can insist 
on getting possession and on retaining the property of the family till the 
amount due to him is paid. It appears to me that the position of a person 
advancing money to a widow for her maintenance or spending money on 
her funeral expenses is no better than that of an unsecured creditor. I do 
not think that he has lien. In a very old case (Zubburdust Khan v. Indur- 
mun’) it was held that 

the creditor of a deceased Hindu does not on the death of his debtor obtain 
any better position as against the debtor’s estate, than that which he enjoyed 
during the debtor’s lifetime. 

A creditor cannot be itted to take possession over the estate and 
then claim a lien. Similarly if a person is obliged to spend money on the 
funeral expenses of the mother of the last male owner of the estate then it 
is open to him to sue the heirs and obtain a decree. He will get a decree 
because the funeral expenses are defrayable out of the estate. But he can- 
not improve his position by getting possession over the estate. 

The Transfer of Property Act i3 applicable to the Hindus. Under the 
provisions of Section 100 of the Transfer of Property Act 

Where immovable property of ane person is by act of parties or operation 
of law made security for the payment of money to another, and the 
transaction does not amount to a mortgage, the latter person is said to have 
a charge on the property; and all the provisions hereinbefore contained 
™22 Bom L. R. 110 ON. W. P. H C. R. 1 (F.B. R) 71 
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which apply to a simple mortgage shall, so far as may be, apply to such 


Even if we suppose for a moment, without conceding the point, that 
the funeral charges were a charge on the estate in the-terms of Section 100 
of the Transfer of Property Act, the position of the defendant No. 1 is in 
no way improved. Her position will be something akin to that of a simple 
mortgagee. Now, a simple mortgagee cannot go and take possession over 
the mortgaged property. The same rule will be applicable to the case of a 
_ person who has a charge, as understood by the Transfer of Property Act, 
over a particular property. He can enforce his charge by instituting a suit, 
but has no right to go and take possession over the estate which may be 
subject to a charge, and which the law enables him to treat for the repay- 
ment of his loan. Now charges are created either by act of parties or by 
operation of law. In the case before us it cannot be said that a charge in 
respect of the funeral charges incurred by the defendant No. 1 was created 
by act of parties, and there is no warrant for holding that it is a case in 
which a charge was created by operation of law. Some of the instances in 
which a charge is created by operation of law are to be found in the Transfer 
of Property Act. Under Section 55 (b) there is a charge in the case of an 
unpaid vendor; under Section 55(6) (b) there is a charge for the purchase 


money paid in advance; under Section 73 there is a charge in favour of a — 


mortgagee on surplus sale proceeds of a revenue sale. Other instances of 
statutory charges are to be found in Section 92 of the Transfer of Property 
Act. : 
For the reasons given above, I am clearly of opinion that the defendant 
No. 1 cannot claim any charge in respect of the funeral expenses of the 
mother of the last male-holder. 

The real question for determination in the case before us is whether 
the defendant No. 1 can claim a lien in respect of the funeral charges of the 
mother of the last male-holder over his estate, which has come in possession 
of his reversioners. In Hindu Law the term ‘Lien’ was unknown. I 
have consulted various books of Hindu Law, and I can find no reference to 
the doctrine of ‘Lien’ anywhere. The learned counsel appearing for the 
appellant was unable to cite before us any rule of Hindu Law under which 
such a lien as claimed by his client could be asserted. There may be two 
kinds of liens known to the law. ‘They are:— 

1. Liens affecting movable properties (Chattels). 
2. Liens affecting immovable properties. 

Generally in both cases the right of the person claiming a lien would 

arise out of a contract between the parties either expressed or implied. As 


regards Chattels one of the liens which is well known is a bailee’s lien. In ` 


the case before us we have nothing to do with the liens affecting movables 

or Chattels. We are here concerned with a lien claimed in respect of 
immovable property. 

Lien in its primary sense is a right in one man to retain that which is in 

his possession belonging to another until certain demands of the person in 

possession are satisfied, A lien is a right of defence, not a right of 


Halsbury’s Laws of England, Volume 19, 1st Edition, pages 2 and 3. 
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At page 4 of ie same book. the learned author observes that no lien can be 
obtained by -wrongful possession. In the case before us ‘on the death of 
the mother, the estate vested in the reversioners of the last male-holder and 
| the defendant No. 1 who obtained wrongful possession over it, cannot claim 
a right of lien in respect of the estate. Section 69 of the Indian Contract 

Act enacts that:— 
A person who is interested in the payment of money which another is 
Be eae a vo ede ete Wp eee cre eed riaes ae i 

by the other 

But it is significant that no right of lien is given to such a person. I 


: would, therefore, hold that in the present suit the defendant cannot resist 


~ the claim of the reversioners for possession even if it be assumed that defend- 


ant No. 1 defrayed the funeral expenses. She got the possession over the 
estate unlawfully, and therefore cannot claim any lien. 
As regards the claim about the money alleged to have been spent on 


~ the medical treatment of the mother of the last male-holder the defendant 


a Herriz, J. 


‘No. 1 has no case. She had, if ber allegations be true, advanced money to 


the mother of the last male-holder for expenses in connection with her 
illness. Her position is like that of an ordinary creditor. She may sue 
for the expenses which she has incurred in regard to her mother’s illness, and 
obtain a decree. But she has no lien over the estate. 

For the reasons given above I would dismiss the appeal with costs. 

SULAIMAN, C. J.—TI agree. 

Harries, J.—I agree. 


By THE Court—The appeal stands dismissed with costs. 


RAM DULARI (Applicant) 
VeETsSHS Jo 
BHOLA (Opposite party) * i 
Civil Procedure Code, Or. 17, R. 3—On the date of adjourned hearing sean 
advocate applied for further adjournmcent—aA pplication rejectéd—Suit dis 
missed for want of prosecution—wW kether court bas jurisdiction to restore ae. 
On the date to which the final hearing of the suit was adjourned the 
plaintiff’s advocate appeared and filed “an application (which was signed 
not only by the advocate but by the plaintiff himself) for the further post- 
ponement of the proceedings. This was rejected and the advocate stated 
that he had mo further instructions. On the following day the court passed 
an order setting out pleadings and the issues, and after referring to the 
incidents of the previous day dismissed the suit for default. In the decree 
it was stated that the suit was dismissed for want of prosecution. Subse- 
quently on the application of the plaintiff the court restored the suit on 
payment of costs and in its order remarked that the former decision was 
not on the merits. Held, that the former decision amounted to a decision 
on the merits under Or. 17, R. 3, C. P. C. and the couet had no jurisdiction 
to restore the suit. 


Menmoben Das v. Krishna Kent Maleviys, [1933] A. L. J. 4 relied on; 
Panna Lal v. Basdeo, A. I. R. 1933 All 118 ‘referred to. 


*Civ. Rev. 548 of 1934 ` 
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Crv Revision from an order of Babu Basi Borat L LaL, Subordinate 
Judge of Allahabad. : 

N. P.. Asthana and B. N. Sabai for hie ee | 

M. Waliulab, Shab Zamir Alam and Ram Nama Prasad for the 
opposite party. 

The judgment of the Court was delivered by 


KENDALL, A. C. J.—This is a defendant’s application against an order 
passed by the Subordinate Judge of Allahabad, dated August 16, 1934, 


ld 


restoring the plaintiff’s suit on condition that the plaintiff should pay > - 


Rs. 200 as costs to the defendant. The application is made on the ground 
that the court had no jurisdiction to restore the suit which had been dis- 
missed on April 10, 1934. The circumstances which led up to these pro- 
ceedings are as follows:— 

_A suit was filed in forma pauperis in 1932 by two plaintiffs, Dukhi and 
Bhola, who were father and son. This suit was one relating to property 
valued at over 2 lacs of rupees, and it was against the widow of one Bisheshar, 
deceased, on the ground that the plaintiffs were entitled to the property for 
reasons with which we are not now concerned. The application to sue in 
forma pauperis was allowed, issues were struck on April 27, 1933 and the 
dates fixed for final hearing were December 4 to 7, 1933. In the mean- 
while the plaintiff had applied on August 15, 1933 for the appointment of 
a receiver, but this application was rejected in October. An appeal was 
made against that order, which is now pending before this Court as F. A. 
F. O. No. 188 of 1933. In connection with this appeal the record of the 
suit was sent to the High Court. But on the defendant’s application, it 
was ordered to be sent back to the trial court in order that the original suit 
should proceed. On November 28 both plaintiffs applied for an adjourn- 
ment ofthe suit from the date fixed for final disposal, namely, December 4, 
on the ground that the record was in the High Court, and-other reasons 
were also given. This application was allowed, and the suit was adjourned 
until April 9, 1934. 

In the meanwhile, however, on December 4, 1933 Dukhi died. His 
son, Bhola, made an application on the last day allowed him by the law of 
limitation, namely, March 5, 1934, to be brought on the record in his place 
as survivor. Notice was issued to the opposite party, but on April 5, the 


"court passed an order to the effect that as Bhola was the son of Dukhi, all 


that it was necessary to do was to strike off Dukhi’s name so that Bhola 
could proceed alone in his own right. It may be mentioned that one of the 
arguments on behalf of the opposite party is that Dukhi and Bhola had sued 
not only as a joint family entitled as such to succeed to the property, but 
also individually as reversioners to Bisheshar. It has been suggested, there- 
fore, that the court was wrong in ordering that it was only necessary to 
strike off the name of Dukhi, because it was also necessary to implead Bhola 
` anew as the representative-of Dukhi in his capacity as a reversioner. 

Bhola made another application on March 28, 1934 for the postpone- 
ment of the hearing of the suit. Thisswas refused, but Bhola made another 
application on April 7, 1934, which was ordered to be put up on the date 
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On that date—April 9—the plaintiff’s advccate appeared and filed an 
application for the further postponenient of the proceeding. This was 


Ram Dorani rejected, and the advocate stated that he had no further instructions. It 


Y. 
BBOLA 
Kendall, 
A. C. J. 


should be mentioned that the application was signed not only by the 
advocate, but by the plaintiff Bhola himself. The order on the order sheet 
was that the case should be put up on the following day for delivery of 
judgment, and on the following day the court passed an order in the follow- 
mg form. First the cases of the parties were stated at length and the 
issues were given in detail. The order then proceeds:— , 

Findings: In December 1933 the plaintiff No. 1 died leaving his son, the 
plaintiff No. 2, as the sole survivor. Owing to the death of the plaintiff 
No. 1, hearing fixed for December 4, 1933 was adjourned to April 9, 1934. 
The plaintiff asked for adjournment to April 9, 1934. The plaintiff asked 
for adjournment, again, which was refused. The plaintiff and his. counsel 
then absented. The contesting defendant has brought three counsel prac- 
tising in the High Court, including Dr. Asthana. The case is dismissed for 
default with costs of the contesting defendant. 

It should be added that a decree was prepared on the basis of this 
order, and in the decree it is stated that the suit is dismissed for want of 
prosecution. 

The order against which the present application has been made is a ` 
subsequent order passed by the same Subordinate Judge, restoring the suit 
which was dismissed by the order of April 10. This later order does not 
give any reason for restoring the suit, except that the decision was not a 
decision on the merits. 

Looking at my judgment of April 9, 1934, I can say that it was not a 
decision on the merits. The pleadings and issues were given simply to 
enable the superior court to apprehend the case in which that order was 
made. No decision on the issues was made .. The inconvenience to 
the defendant can be compensated by awarding damages Considering 
the entire circumstances I would restore the suit on the plaintiff paying 
Rs. 200 as costs of the defendant. 


The rule of the Civil Procedure Code under which the suit was restored 


-was not quoted at all. It has been argued on behalf of the applicant by 


Dr. Asthana that, in the circumstances, it must be held that the order of 
April 10, was passed under Rule 3 of Order XVI. Under that Order the 
court may either adjourn the hearing or “proceed to decide the suit on the 
merits”, and it is therefore argued that whatever the court believed when 
the matter came before it on August 16, 1934, the order of April 10, was 
one that was passed under this rule, and that it was a decision on the merits. 
We have been referred on behalf of the applicant to two recent decisions of 
this Court. In the case of Baldeo Singh v. Chajju Singh’ it was held in 
circumstances like the present, that is to say, where a pleader appears and 


` applies for adjournment and the court refuses to grant an adjournment, 


that the decision of the court is on the merits-and a decree. Again in 

the case of Manmohan Das v. Krishna Kant Malaviya’ it was held in similar 

circumstances to those in the present case that the order had been passed 
171931] A. L. J. 646 [1933] A. L. J. 4 
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under Order XVII, Rule 3, that it amounted to a decree, and that the 

plaintiffs remedy was either by way of review or appeal and not by way of 

~ application for the setting aside of the decree and for the restoration of 
suit. 

Mr. Ramnama Prasad has attempted to support the order of the 
learned Subordinate Judge in an ingeniois and elaborate argument. He 
has approached the case from three points of view, which may be dealt with 
separately. In the first place, he ar that Order XVIL Rule 3 does not 
* apply to the order of April 10. eee to that date, it is sug- 
gested, was made by the court because tie record of the suit was in the 
High Court and it was necessary to postpone the proceeding apart entirely 
from any application that may have beem made by the plaintiff. Rule 3, 
however, is to the following effect: 

Where any party to a suit to whom time has been granted fails, without 

_ reasonable excuse, to produce his eviderce or to cause the attendance of his 

witnesses or to . „perform any act necessary to the further progress of 
the suit, the court may proceed under the rule. 

We have no doubt from the history of the circumstances of the case 
given above that the adjournment was nade on the application of the 
plaintiff, and although the court may have had a variety of reasons for 
allowing the adjournment, there was no dcubt that it was the plaintiff who 
moved the adjournment, and that it was necessary for the plaintiff to caus: 
the attendance of his witnesses and to procesd with the suit on the adjourned 
date, and that it was on account of Bhola’s default to do so that the order 
was passed. A further argument under this heading relates to Bhola’s 
status not only as a member of a joint femily, the right of which to sue 
survived the death of Dukhi, but also as the successor of Dukhi in his 
capacity of reversioner. It is argued that looked at from this point of 
view, the suit was in abeyance from December 4, when Dukhi died, until 
April 5, when the order of the court was passed directing Dukhi’s name to 


be expunged from the record. This is an argument, however, that applies - 


rather to the merits of the question of whether an adjournment should have 
been allowed: and might be considered i= the matter before us were in 
appeal; but it has no force in an applicatioa for rewision. 

The second point of view which has been pressed before us is that 
Rule 3 of Order XVII might properly heve been applied by the learned 
Judge, but that as a matter of fact he did not apply it. For this argument 
there appears to be some support in the wording of the order against which 
the present application is made. We have already quoted the words, which 
show that the Judge believed, when he passed this order, that his former 
order was not a decision on the merits. We nave, however, quoted authority 
on behalf of the applicant to show that sach an order does amount to a 
decision on the merits, and if this was so, it was not open to the Judge to 
reconsider the matter on the later date and to change his mind. We are 
asked to believe that in his order of April 10, the Judge really did act under 
_ the provisions of Order IX, and we have been referred to the case of Panna 
Lal v. Basdeo® in which a Bench of this-Court in dealing with a matter 
very similar to the present one remarked zs follows:— . 
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The Assistant Collector did not make aie beference in that order to the 
evidence that had already been produced, ih ‘the’ case. He did not by that 
order examine the merits of the plaintiff’s claim, nor did he deal with the” 
validity or otherwise of the defence raised by the contesting defendant. 
He clearly in that order expressed himself as dismissing the suit ‘for want 
of prosecution’. Such a decision ceunot be characterised as a decision on 
the merits. 

If we were to follow the decision of that Bench, we should be bound 
therefore to hold that the decision was not one on the merits, because the 
Judge did not examine the merits of the plaintiff’s claim, nor deal with the 
validity of the defence raised. On the contrary, he dismissed the suit for 
default on the ground that the plaintiff asked for a further adjournment, 
which was refused, and that he had then absented himself with his counsel. 
The Bench continuing with the reasoning towards the end of their judg- 
ment have remarked that as Order XVII, Rule 3 did not apply, the only 
other rule in the Code under which the order could be passed was Rule 8 
of Order IX of the Civil Procedure Code, and held that the court must, 
therefore, have passed its order under that rule. The learned Judges, how- 
ever, go on to show that as the plaintiff’s counsel was present, such an order, 
that is to say, an order dismissing the suit under the provisions of Order IX, 
would not have been in accordance with law, but refused to interfere 
in revision on the ground that the only result of the order of the lower 


court would be that there would now be a decision on the merits. 


We are left to decide between the authority of this decision and that 
of the Benches in the cases reported in Baldeo Singh v. Chujju Singh* and 
Manmoban Das v. Krishna Kant Malaviya® which have held that in a case 
like the present Order XVII, Rule 3 will apply, and that a decision like 
that passed ‘by the Subordinate Judge on April 10 may amount to a decision 
on the merits. We think that it would be preferable to hold that such a 
decision is one on the merits, even though the evidence and arguments on 
behalf of the parties may not have been discussed, than to hold that a suit 
has beerf dismissed for non-appearance of the plaintiff when as a matter of 
fact the plaintiff has actually appeared both by counsel and in person, and 
our decision from this point of view is that not only does Order XVJ, 
Rule 3 cover the circumstances of the case, but that the Subordinate Judge 
did actually apply that rule on April 10, 1934, though in his subsequent 
order, namely, the one which is now the subject of this application, he either 
changed his mind or forgot the circumstances in which he passed the earlier 
order. 


The third point of view is that even if the provisions of Order XVI, 
Rule 3 applied to the present case, and the court was technically wrong in 
restoring the suit, it is not necessary now for us to revise that order for the 
reasons that have been given in the case of Panna La! v. Basdeo® name'y, 
that there has been no miscarriage of justice and that the only effect of the 
order will be that the plaintiff’s suit will now be heard on the merits. We 
do not think, however, that there are any equities in favour of the opposite 
party. It seems quite clear that Dukhi and Bhola were acting together and 


* [1931] A L. J. 646 * [1933] A L J. 4 
oa ‘A LR [1931] AIL 118 


AL J.R. pe IGR COURT 729 
arp 

that between them they PAE ork to Asie the hearing of the suit 
for the purpose of keeping thé defendant out of possession of the property, 
if possible, by the appointment of a receiver. The learned Subordinate 
Judge himself in his order which is the subject of this application has 
remarked that the plaintiff was making frantic efforts to obtain adjourn- 
ments of the hearing without any reasonable grounds and that he failed, 
without reasonable excuse, to produce his evidence, so that it appears that 
even if the matter had been one with which he could deal under Order IX, 
there would have been no grounds whatever for allowing the restoration of 
the suit under Rule 13 of that Order, nor was he called on in any way to 
make use of the inherent powers of the court under Section 151. The 
court had to decide the matter with due regard to the provisions of Rule 3 
of Order XVII and it is clear from his order that there were no good grounds 
for allowing an adjournment—or to proceed to deal with the suit on the 
merits, and he chose the latter course. That order having been che fen 
and having been embodied in a decree, the same Judge had no jurisdiction 
whatever four months later to recall the order for merely arbitrary reasons 
as he has done in the present case. We think, therefore, that it is necessary 
to interfere, and we therefore allow the application with costs, set aside the 
order of the Subordinate Judge and direct that the original order passed by 
the Judge on April 10 dismissing the suit be restored. 

It has been brought to our notice that after the order of April 10 had 
been passed, the plaintiff filed an appeal in the High Court, but that before 
this came up for admission in forina pauperis the suit had been restored by 
the trial court. The position of the plaintiff of course was completely 
altered by the order restoring the suit, and if there is no provision of law 
to prevent his proceeding with the appeal, we see no reason why he should 
not be allowed to do so. 

Application dismissed 


MAGAN LAL (Defendant) 
Versus 
KRISHNA BIBI alias RAJWANTI (Plaintiff) * 

Hindu Law—Joint family of fatber and adopted son—When property originally 
belonging to father and that acquired with its aid to be treated as joint pro- 
perty—Hindu Law—Joint Hindu femily—Acquires property with joint efforts 
—Wheiber can become joint family property in which their sons will take 
interest by birth. 
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1934 
Ram DULARI 
v. 
BHOLA 


Kendall, 
A. G J. 





Where a Hindu, who possessed self-acquired property, took a boy in adop- ` 


tion, and after his death the adopted son contended that he and his father 
were joint owners of the entire property originally belonging to the father 
and that acquired with its aid; held, that when the boy was adopted 
ex bypotbesi he had no interest in his adoptive father’s property, and the 
contention of the adopted son cannot succeed unless it is established by evi- 
dence that there was a clear intention on the part of the father to waive his 
separate rights to the property which he possessed at the time of taking the 
boy in adoption, and subsequently treated it and the properties acquired 
with its aid as joint properties belonging to himself and his adopted son. 
*F. A. 531 of 1930 
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Lala Muddun Gopal Lal v. Mst. Kbidbine Koer, L. R. 48 I. A. 9 reked on. 
Ouasre:—Whether, where members of a joint Hindu family acquire pro- - 
ed perty with joint efforts without the aid of any ancestral funds, it is open 
Macan La to them to treat the property so acquired as joint family property in which 
their issue will take an interest by birth. 
ERST APPEAL from a decree of Basu MAHESHWAR Prasan, Subordi- 
nate Judge of Allahabad. 


Haribans Sahai and K. Verma for the appellant. 
S. K. Dar, Penna Lal and S. N. SefS for the respondent. 
The following judgments were delivered:— 
eo NIAMATULLAH, J.—This is an appeal from the decree passed by the 
' T- learned Subordinate Judge, Allahabad, in a suit brought by the plaintiff- 
respondent, Mst. Krishna Bibi, against the appellant, Magan Lal, the adopted 
son of her husband Mathura Prasad and herself, for recovery of Rs. 5,000 
in terms of her husband’s will, dated July 2, 1915, for determination of her 
maintenance which is claimed by her at the rate of Rs. 20 per mensem, and 
for recovery of arrears thereof for two months before the suit. She also 
claimed a declaration of her right to reside in the house described in Schedule 
B annexed to the plaint. Her claim to recover certain movables, mentioned 
in Schedule C, was dismissed by the lower court. She has not challenged 
that part of the decree either by a separate opa or cross-objection. The 
other reliefs, referred to above, were granted by the lower court, whose 
decree in respect of them is impugned in appeal. 
The following pedigree will explain the facts of the case and the posi- 
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tion of the parties:— 
Nand Lal 
| | 
er 
Bisheshwar Dayal, (died Mathura Prasad Daughter 


about 1908) «iss Lallan (died on 21-10-1915) | 
Magan Lal 









Krishna Bibi, (Pleff.) 
| m 
Magan Lal, (adopted) Defdt. Bittan Bibi 
dimar Chand 


| ; 
Anantu Lal Kuntu Lal Babu Lal, (deceased) 


It will be seen that Magan Lal is the sister’s son of Mathura Prasad and 
was adopted by the latter, his matermal uncle. The factum and validity 
of adoption have not been questioned before us. The parties belong to a 
Jain family, and the adoption of a sister’s son must have been in pursuance 
of law or custom applicable to that.ccmmunity. 

It is common ground that Mathura Prasad’s father, Nand Lal, lived at 
Shahzadpur, a village in the Allahabad District, in which he had, besides a 
residential house, one-fifth share in certain lands assessed to Government 
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revenue óf Rs. 13 and a Prove. It is not disputed that its income was 
negligible. Nand Lal died sometime in seventies. The exact year of his 
death cannot be stated with certainty. The appellant stated in his evidence 
that Nand Lal died 50-55 years before the present litigation, i.e., sometime 
between 1870 and 1875. The family migrated to Allahabad long before 
the defendant was adopted. According to the plaintiff it was after the 
death of Nand Lal that Mathura Prasad and Bisheshwar Dayal left Shahzad- 
pur for Allahabad, where they started a ‘sarraf’ shop with funds raised by 
sale of ornaments of their women folk. It is also alleged by her that 
Mathura Prasad and Bisheshar Dayal, who carried on a joint ‘sarraf’ shop 
after their migration to Allahabad, made a partition of their joint effects 
in about 1898. According to the evidence of the defendant’s witnesses it 
was Nand Lal who migrated to Allahabad with his sons and started a 
‘sarrafi? shop with funds brought by him from Shahzadpur and the same 
business was continued after his death by his sons who made a partition in 
about 1896-97, after which Mathura Prasad carried on his own business and 
p The defendant was adopted in 1898 by Mathura Prasad, who 
brought him up. Mathura Prasad died on October 21, 1915, leaving him 
surviving his widow, the plaintiff, his adopted son, the defendant, and a 
daughter, Bittan Bibi, who is married to Sumat Chand, a witness for the 
plaintiff. He left, besides a residential house, property yalued by the 
defendant at Rs. 43,800. The parties lived amicably till a time two years 
before the suit, when the plaintiff began to reside with her daughter in the 
same neighbourhood. 

The plaintiff’s case is that Mathura Prasad, who was the sole owner of 
the property existing at the time of his death, left a registered will, dated 
July 2, 1915, by which he devised a sum of Rs. 5,000 to her with the direc- 
tion that the same be deposited in his shop and interest at the rate of 6 per 
cent paid to her regularly. The will also gave her a right of residence in 
the house occupied by Mathura Prasad. other legacies provided for 
by the will need special mention, as they have some bearing on an important 
question to be hereafter discussed. A sum of Rs. 1,000 was left to Bittan 
Bibi with a direction similar to that in case of the plaintiff as regards deposit 
and payment of interest. A sum of Rs. 1,000 was left for charity. Rs. 500 
was left to a niece of Mathura Prasad. According to the plaintiff’s evidence 
interest at the rate of 6 per cent on Rs. 5,000 was paid to her before the 
relations between the parties became strained and she was turned out, as 
she alleges, or left the house, as the defendant alleges. If the will is genuine 
and valid, she is undoubtedly entitled to recover the sum of Rs. 5,000 in 
absolute right. Her right of residence in the house, clearly given by the 
will, cannot likewise be questioned in that case. Her claim to maintenance 
is based on general Hindu law. ‘The will, which leaves the rest of the 
property to the defendant, makes no express mention of her maintenance. 
At the same time it does not negative it. ee 

The defence, so far as it has been urged in appeal, is that Mathura 
Prasad and the defendant formed a joint Hindu family and the entire pro- 
perty existing at the time of Mathura Prasad’s death belonged to such family, 
Mathura Prasad having no disposing power over any part thereof. Accord- 
ingly it is pleaded that the will Slede on by the plaintiff is not valid. The 
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genuineness of the will was also denied. 

The original will; which is presumably in -possession of ie defendant, 
has not been produced. Secondary evidence in’the shape of a certified copy 
thereof, taken from the registration office, has been produced by the plaintif. 
The lower court held that the will was duly executed by Mathura Prasad 
and is a perfectly genuine document. This finding has not been challenged 
in appeal. ‘The sole question argued before us is whether Mathura Prasad 
had power to make the various dispositions in favour of the plaintiff. The 
decision of this question will turn on the answer to the further question 
whether the property disposed of by the will—and the whole property 
existing at the time of Mathura ee? death is dealt with by the will— 
belonged exclusively to Mathura Prasad or was joint family property belong- 
ing to himself and ‘the defendant. The latter repudiates the will, even 
though he is the residuary legatee under it. The reason is obvious. He 
stands to gain if the will is not upheld, and remains a residuary legatee if it 


-is upheld. 


The case presented before us on behalf of the appellant is threefold. 
It is argued: 

(1) That Nand Lal, who started the ‘sarrafi’ shop at Allahabad, left 
assets with which Mathura Prasad and his brother Bisheshwar Dayal conti- 
nued the ‘sarraf’ business till they effected a partition in 1897 or thereabout, 
after which Mathura Prasad continued the ‘sarrafi’ business with the assets 
allotted to him, and that such assets were mere augmentations of the ancestral 
business o ally started by Nand Lal in which the defendant acquired an 
interest on - is adoption by Mathura Prasad; 

(2) That assuming the evidence does not establish that the business 
carried on by Mathura Prasad and Bisheshwar Dayal was a mere continua- 
tion of that started by their father but was started by the two brothers for 
the first time with funds which were not ancestral, the evidence on both 
sides establishes the fact that they jointly carried on the ‘sarraf’ shop; and 
being members of a joint Hindu family the shop and its assets should be 
considered to be the joint family property of de two, and that eyen in 
such a case the adopted son, the defendant, acquired an interest on his 
adoption, although a partition had taken place previously between Mathura 
Prasad and Bisheshwar Dayal, there being no difference between “joint 
ancestral property” and “joint property ” acquired by the joint efforts of 
members of a joint Hindu family; an 

(3) That at all events, it is a that Mathura Prasad associated 
his adopted son, the defendant, who was a member of a joint Hindu family 
with him, in his business, treating the assets which he had received on parti- 
tion (assuming the same were self-acquired) and subsequent accretions as 
joint family property belonging to himself and the defendant. 

It is noteworthy that the only case pleaded by the defendant in his 
written statement is the last. The first two are not pleaded directly or 
indirectly in any part of the written statement. It is alia in Para. 9 of 
the written statement that the defendant became a member of joint Hindu 
family with Mathura Prasad on the adoption of the former by the latter. 
This is right and cannot be disputed. A Hindu father becomes a member 
of joint Hindu family with his son as soon as one is born or is adopted. 
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There is a presumption that father and son are members of a joint Hindu 
family. There is, however, no presumption that the two own any joint 
family property. I think that Para. 9 of the written statement should not 
be-construed as implying that the defendant became a member of a joint 
Hindu family with Mathura Prasad at the time of adoption qua all the 
property he was then possessed of. ‘The plea is no more than an allegation 
as regards the status of the defendant in Mathura Prasad’s family having no 
reference to any property. The ‘plea as regards his interest in Mathura 


Prasad’s property is contained in the next paragraph (Para. 10), in which 


it is alleged that 
while living jointly the entire property and assets were purchased and 
acquired by the joint efforts; and the contesting defendant, as a surviving 
ieee) of the family, has exclusively become the owner and in possession 
t 

It is clear that the defendant’s case rested solely an the allegation that 
the properties existing at the time of Mathura Prasad’s death were joint 
family properties, because the same had been acquired by the joint efforts 
of the father and son. Jt was not the case of the defendant that apart from 
“joint efforts” such properties were the joint family properties because they 
had accumulated around the nucleous of aa property left by Nand 
Lal or the nucleous of joint family property received by Mathura Prasad 
on partition with his brother Bisheshwar Dayal. 

Evidence was led by the plaintiff in the first instance. Her witnesses, 
including Kuntu Lal, one of the sons of Bisheshwar Dayal, and the plaintiff 
herself, gave evidence in support of the will and regarding the state of the 
family from the earliest time that could be remembered. According to 
their story Mathura Prasad and Bisheshwar Dayal left Shahzadpur and 
started “sarrafi” business at Allahabad after the death of Nand Lal. Accord- 
ing to the evidence of Kuntu Lal and Sumat Chand, the two brothers lived 
separately in two different parts of the same house. Their business was, 
however, to all appearances, joint till a partition was effected. The state- 
ments of the plaintiff’s witnesses so far as they bear on the question whether 
Mathura Prasad and Bisheshwar Dayal were members of a joint Hindu 
family owning the ‘sarrafi’ shop as such, are of a casual nature and were 
not made with a view to admit or controvert the defendant’s case as it 
developed in course of the evidence subsequently led by him. His witnesses 
attempted to establish a case of continued joint famjly from the time of 
" Nand Lal down to the partition of 1897. If the defendant’s evidence be 
accepted in its entirety, it certainly lends countenance to the contention 
that the defendant acquired an interest in the property belonging to Mathura 
Prasad at the time of his (the defendant’s) adoption. As already shown, 
this is substantially different from the case in the written statement. I am 
of opinion that the defendant should not be allowed to base his defence 
on the case disclosed in the course of the evidence led by him, after 
the plaintiff had closed her case, if it is such as to take her by surprise. 
Having carefully considered the evidence and the conclusions of law which 
are reached if the evidence is accepted, I am clearly of opinion that, unless 
the defendant’s case is limited to the written statement, the plaintiff will be 
greatly prejudiced, she having had no opportunity of meeting the conten- 
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tions now urged, namely, that the property existing at the time of his 
adoption was an augmentation of the ancestral-estate left by Nand Lal or 
of the joint family property acquired as such by Mathura Prasad and 
Bisheshwar Dayal. 

The plaintiff has no difficulty in meeting the defendant’s case that the 
“sarrafi’ business had been started by Nand Lal and that the same was 
continued by his sons. The only evidence which the defendant has pro- 
duced in support of that allegation consists of the testimony of Chandika 
Prasad and the defendant himself. On his own showing, the defendant 
has no personal knowledge, because he was not even born when Nand Lal 
died. AJl thatihe can say on the subject is hearsay, which is not admissible 
in evidence. Chandika Prasad, however, is an old man of 74 and professes 
to have personal knowledge of the circumstances in which Nand Lal left 
Shahzadpur and carried on his business at Allahabad. According to him 
Nand Lal left Shahzadpur 60 years before the suit, i.e., 1870 or thereabout, 
and lived for five or six years thereafter in Allahabad during which time 
he ‘carried on the “sarraf” business. He gives his own age at the time to 
have been 15 years. The reason why Chandika Prasad, though not a rela- 
tion or fellow-casteman of Nand Lal, knew about the affairs, is that his 
father also migrated to Allahabad and the witness used to sit at Nand Lal’s 
shop to learn work. During this time he heard Nand Lal saying to the 
witness’s father that “he had lost all in wedding and thefts and had only 
12 to 15 hundred rupees left.” He stayed at Allahabad only for about 17⁄2 
months, during which time he was maintained by Nand Lal. The witness 
was abroad on service from 1908 to 1915. As against his evidence we have 
the statement of the plaintiff and one or two of her witnesses that Nand 
Lal never migrated to Allahabad. In my opinion Chandika Prasad’s evi- 
dence is not convincing. The graphic account which he gives of what Nand 
Lal said or used to do has no ring of truth about it. He is apparently a 
man of straw and otherwise unreliable. 

The second part of the defendant’s case has more evidence in support 
of it. His witnesses, who state that Mathura Prasad and Bisheshwar 
Dayal lived and carried on business as members of a joint Hindu family 
are corroborated by the evidence of the plaintiff’s witnesses who admit that 
the two carried on business “jointly.” According to the evidence of Kuntu 
Lal and Sumat Chand, thev lived in two separate parts of the same house 
which had been purchased by them. It was “kachcha” and each rebuilt 
his separate portion. It is not clear whether this was after or before the 
partition. If the defendant’s case be accepted and it be held that Mathura 
Prasad and Bisheshwar Dayal were members of a joint Hindu family and as 
such acquired joint family property which was divided between them, the 
question which arises and which is not quite free from difficulty is whether 
the defendant acquired an interest in such property on adoption, assuming, 
as we must do on this part of the case, that there was no leaven of the 
ancestral property left by Nand Lal. The defendant relies on Haridas 
Narayandas v. Devkueverbai in which it has been held: — 

Where property, acquired in the course of 2 business carried on by mem- 
bers of a Hindu joint family, is alleged to be joint family property, it 
*L L R. 50 Bom, 443 
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depends in each case on the evidence whether the members of the family Ca 
have lived separately or together and, if the latter, whether they have dealt —— 
with the property acquired by their joint exertions as joint family property. 17° 
The learned Judges proceeded to lay down that Macan Lat 
Ordinarily speaking . there would be 2 presumption that Narayandas v: 

and the plaintiff Haridas constituted a joint Hindu family, and the evidence FYE Bw 
„would be sufficient for the plaintiff to establish that the property acquired Nismet- 
by virtue of their exertions in the family business was held as joint family «!/«h. | 





property. 

It seems to be conceded that the rule of Hindu law under which a son 
acquires an interest by birth in joint family property, is [not] limited to 
cases in which the joint family property consists of ancestral property or its 
augmentation; but the same incidents would attach to the property whi 
is not ancestral property but is acquired by the joint efforts of members of a 
joint Hindu family, if they dealt with it as “joint femily property” and not 
merely as “joint property”, between which a distinction is drawn, the latter 
being such as is known to English law under which though the rule of 
survivorship is applicable but the sons cannot take an interest by birth. 
The distinction between “joint family property” and “joint property” has 
been lucidly explained by Beaman, J. in Karsondas Dharemsey v. Gangabar 
in which that learned Judge observed that 

there is nothing either in practice or theory which excludes the possibility 
of members of the same family starting a family fortune holding it as 
members of a joint family, and thereby clothing it with all the legal 
qualities and incidents of joint family property, chief among which is that 
every member born into the family after the property has acquired that 
character and before it has been divested by partition obtains by birth an 
interest in it. 

In the view taken by the Bombay High Court the decisive point is 
whether the acquirers so treated the property as to make it “joint family 
property” as distinguished from mere “joint property”. According to 
Haridas Naraindas v. Devkuvearba# such intention is to be presumed from 
the fact that they lived in commensality as members of joint Hindu family 
and carried on business as such but the presumption is rebuttable. In 
Sudarasnam Maistri v. Narsimbulu Maistri* the same view is expressed in an 
obiter dictum. Mayne in his work on Hindu law has adopted the statement 
of law contained in Haridas Nardyandas v. Devkubarbai. As against this, 
it has to be admitted that the Mitakshara, Chap. I, Section 1(27), in 
which alone the rule on the subject is to be found, this principle is not 
made expressly applicable to property acquired with joint efforts of mem- 
bers of the joint Hindu family. Ghosh in his work on Hindu Law, Vol. I, 
3rd edition, page 400, says: 

The Allahabad High Court have held that property may be joint with 
rights of survivorship without being ancestral, and that is also the view of 
the Bombay High Court. It is, however, difficult to see how there can be 
any right of survivorship when there is no ancestral property. The reason 
given for the existence of such right would be wholly wanting in such 2 
case. But when there was some ancestral property subsequent acquisitions 
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should be considered as accretions ta it and the rule of survivorship would 
be applicable. 
As.a matter of fact, the Allahabad High Court has not subscribed to 


Macaan Lat that view. The learned author refere to Jaman v. Ram Pratap in which 
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the question was whether sons acquired an interest by birth in the property 


— inherited by their father. Referring to the Bombay view, the learned 
Niemal- Judges observed :— 


allab, J. 


It is a well-known rule of the Mitakshara law that property may be joint 
property without having been ancestral. In the case of such joint property 
it has never been held that a son would by birth alone acquire an interest in 
the property. ‘This appears to hawe been the view adopted by the Bombay 
High Court in Chhatturbhooj v. Ddcramsi, I. L. R. 9 Bom. 438, and that 
seems to be the opinion of Mr. Mayne also. Having regard to the whole 
a o e rae eee it is clear that it is only 
in the case of property which was derived from a paternal ancestor that 
such property becomes the joint property of the father and his son, and we 
should have considerable hesitation in agreeing with the opinion expressed 
by Bhashyam Ayyangar, J. in Susdarsanam Maistri v. Nerasimbuln Maistri, 
I. L. R. 25 Mad. 149 at 156 if he =hereby intended to hold the con : 

This is in accord with the opinion expressed by Ghosh in his book on 
Hindu law and is opposed to the view taken by the Bombay High Court 
and Bhashyam Ayyangar, J. It is, however, an obiter dictum, and the 
point did not arise before the learned Judges of this Court who had to decide 
a different question, namely, whether the sons of a certain person acquired 
an interest by birth in the property which he had inherited from his maternal 
grandfather. It was not'alleged in that case that, though the father origin- 
ally acquired the property by inheritance from his maternal dfather, he 
subsequently made it part of joint family property or treated it as such. If 
this had been the case and if there had been a finding of fact to that effect, 
the dictum quoted above could not b2 considered obiter. I think that the 
question is res integra. I would have proceeded to express an opinion on 
this important question if the circumstances of this case had made it neces- 
sary. In view, however, of the pleadings I do not feel called upon to 
express an opinion on the divergent vizws set forth above. I have indicated 
them at length to show what questions of fact are involved in accepting the 
defendant’s contention. If we adopt the view taken by the Bombay High 
Court in Heridas Narayandas v. Devkubarbai and the obiter dictum of 
Bhashyam Ayyangar, J. in Sundarsenam Maistri v. Narasimhbulu Maistri, 
which is pressed upon us by the defendant’s learned advocate, it will be 
necessary to find not only that Mathura Prasad and Bisheshwar Dayal werc 
members of a joint Hindu family but also that the properties acquired by 
them became joint family properties, in which their offsprings would take 
an interest by birth. This result will be arrived at by means of a presump- 
tion, which is rebuttable according to the two cases last referred to. The 
plaintiff has had no opportunity of rebutting such presumption and, indeed, 
of showing that the two brothers, wha lived separately, were only tenants 
in common. For these reasons I hold that the defendant should be limited 
to the only case which is pleaded in his written statement, namely, that the 
properties existing at the time of Mathura Prasad’s death had all been 
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acquired by them with their joint efforts. 

The defendant’s allegation that'the properties existing at the time of 
Mathura Prasad’s death had been acquired by him and the defendant as 
members of a joint Hindu family so as to become joint family properties 
can succeed only if the evidence goes so far as to establish that Mathura 
Prasad abandoned all separate claims to the properties which he possessed 
at the time of the defendant’s adoption and subsequently treated it and the 
properties acquired with its aid as joint family properties belonging to 
himself and his adopted son. As their Lordships af the Privy Council laid 
down in Lala Muddun Gopal Lal v. Mst. Kbidbina Koer® a clear intention 
to waive his separate right must be established and will not be inferred from 
acts which may have been done merely from kindness or affection. In the 
present case, when the defendant was adopted, ex hypothesis he had no 
interest in Mathura Prasad’s properties. Any properties subsequently 
acquired by Mathura Prasad will be likewise his. The defendant was aged 
9 when he was adopted sometime in 1898. He says that he joined his 
adoptive father in the ‘‘sarrafi” business at the age of 14 or 15. If so, he 
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must have done so with a view to learning the business which it was expect- _ 


ed, would devolve on him after Mathura Prasad’s death. I cannot accept 
his statement that even at that age he signed “‘hundies” or advanced loans. 
So far as the documentary evidence shows, it appears that between 1911 
and 1915 a number of mortgage deeds and bonds were executed by third 
persons in favour of Mathura Prasad and the defendant, suits were brought 
by them on foot of the mortgages and bonds, and decrees were obtained. 
Some sale deeds were also taken in their names during that period. There 
is no deed of a date prior to June 28, 1911. It is not unreasonable to 
suppose that Mathura Prasad initiated his son into his business, trained him, 
and as the latter grew up, he actively participated in the business of his 
father. That 4 or $ years before Mathura Das’s death deeds were taken in 
their joint names does not indicate an intention on the part of Mathura 
Prasad to divest himself of all exclusive interest in his properties. The tact 
that suits were brought by them jointly is accounted for by their being 
joint obligees under the deeds and bonds sued on. Mathura Prasad had 
become old and infirm, and these facts are consistent with a desire on his 
part to allow a free hand in his affairs to one who was to succeed to his 
estate. ; 
The whole of Mathura Prasad’s conduct negatives the intention to 
make his property joint family property. On April 5, 1908 he executed 
a deed of gift in favour of his daughter, Mst. Bittan, in respect of a house 
belonging to him. In the deed he asserts himself to be the exclustve owner 
of the house; having “no co-sharer or coparcener”. ‘The defendant is one 
of the attesting witnesses. The defendant says that the gift was made with 
his “acquiescence”. ‘This is perhaps correct. The defendant had to 
acquiesce, as he had no alternative. The important fact is that Mathura 
Prasad did not at this time regard his son as his cosharer, and asserted him- 
self to be the sole owner of the property disposed af by him. If he had 
abandoned all separate interest in all his properties, -he recital would have 
been otherwise and the defendant would have been persuaded to join with 
“LR ISLA 9 
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Cvm Mathura Prasad as an executant. Similarly, the will executed by Mathura 
1934 Prasad recites the fact that its executant was “the absolute owner of the 
ae entire property”. He made dispositions of all his properties, leaving the 
ame wx Lat bulk of them to the defendant himself. This conduct is wholly inconsis- 
Kanena Bmrtent with the theory that he had allowed the whole of his property to 
— become joint family property. The defendant has given the following 
Ee r of the extent to which he participated in the management of 
ae om ae. | 
= Mathura Prasad gave me religious education and taught me shop work. 
Thirteen months before his death Mathura Prasad’s health became impaired 
and only for the last 7-8 months before his death he stopped going to the 
shop. Before that he would go and sit on the shop ‘gaddi’ and I would do 
the actual work of the shop. For 4-5 years before his death Lala Mathura 
Prasad would, for the most part, do court work and I for the most part 
would do shop work. I cannot say what my personal expenses amounted 
to, over and above feeding and clothing expenses all my personal expenses 
would be met cut of the shop income. Whatever properties other than the 
residential house were acquired were so acquired with the joint income of 
myself and Mathura Prasad. When I started to work in the shop, the firm 
was a going concern, but its income was less than what it became after. 

I too had begun to work in it and to exert myself to improve its income. 

Stripped of all exaggeration as regards the credit due to him for the 
prosperity of the shop the facts stated by him are just what one would find 
in case of a businessman who is not a Hindu. As the son grows up, he is 
trained in the business of his father. His share in the actual management 
grows with the advancing age of the father till the father is relieved of all 
care by one who expects to inherit all his property. It is impossible, in my 
opinion, to infer from facts òf such equivocal character that the father and 
son became joint owners of the entire property originally belonging to the 
father and that acquired with its aid. 

The conduct of the defendant in relation to the legacies is extremely 
significant. On his own showing, he paid Rs. 1,000 to Mst. Bittan in terms 
of the will of Mathura Prasad. His explanation is that he gave that sum 
to her in obedience to a verbal direction given by Mathura Prasad. This 
is palpably untrue, as in the “khata” of Bittan Bibi opened by him in his 
account book he has mentioned at more than one place the fact that pay- 
ment was made to Bittan Bibi in pursuance of the “wasiyatnama,” which 
implies a testamentary instrument. Similarly, he paid Rs. 500 to the niece 
as directed in the will. ‘The thousand rupees Jeft for charity was also paid. 
These are all admitted facts. His explanation, which cannot be accepted, 
is that it was not in pursuance of the will in question but of verbal instruc- 
tions given to him by Mathura Prasad. 

In spite of his attempt to tamper with his account there are many 
entries in’ the “khata” opened in the name of the plaintiff which show that 
interest at the rate of Rs. 25 a month was paid to her. The account books 
are in “Mahajani” character and extracts from them in those characters with 
their transliteration had to be filed according to the rules. In the trans- 
literation, which is in Urdu characters, the words “in respect of interest” 
occurring in the original are omitted. On cxamination it has been found 
that for several months consecutively he paid Rs. 25 as interest to the 
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plaintiff. Now, interest at the rate of 6 per cent on Rs. 5,000, provided 
for in the will, comes to Rs. 25 a month. The sworn testimony of the 
plaintiff that she received interest regularly till not long before the institu- 
tion of the suit receives material corroboration from the entries in the 
defendant’s account books. But for the rupture, which occurred two years 
before the suit, the plaintiff would have, in all probability, continued to 
receive the interest. The defendant’s conduct taken as a whole is good 
evidence of an implied admission by him that the will was a perfectly valid 
document, Mathura Prasad having disposed of property which belonged to 
him exclusively. 

Having carefully considered all the evidence in the case and the prob- 
abilities thereof, I am led to the unhesitating conclusion that Mathura 
Prasad was the sole owner of the property left by him at the time of his 
death and devised by his will, and that the legacies in favour of the plaintiff 
are valid and enforceable against the defendant. ‘Lhe decree appealed from 
was not challenged before us except on the general ground discussed above. 
No arguments were addressed to us as regards the amount of maintenance 
awarded by the lower court or the right of the plaintiff to recover arrears, 
nor was the plaintiffs right to reside in the house described in Schedule B 
questioned. The result is that I dismiss the appeal with costs. 


ALLSOP, J.—I agree with my learned brother in the conclusions which 
he has reached. ‘There is no satisfactory evidence that the business which 
“was carried on by Mathura Prasad and his brother was started by their father 
or by them with a nucleus of joint family capital. There is a presumption 
that the brothers were members of a joint Hindu family and there is nothing 
in the evidence or in the circumstances which would rebut this presump- 
tion. Even if the brothers were joint it would not follow that the business 
was a joint family business. There may be a presumption in favour of the 
finding that the business was a joint family business, but this is a question 
upon which it is not necessary for me to express any definite opinion, Even 
if there was such a presumption it would be rebuttable and there can be no 
doubt that the case based on the presumption was not set forth in the 
written statement of the defendant-appellant wich the result that the 
plaintiff-respondent had no opportunity of meeting it. In these circum- 
stances, it would be most unfair to the plaintiff-respondent to allow the 
defendant-appellant to succeed on the basis of the argument which has been 
ad to us. : 
. The alternative case that the defendant-appellant and his father 
Mathura Prasad were owners as members of a joint Hindu family of the 
property now in suit depends upon the argument that Mathura Prasad in 
some way withdrew from his position as sole owner and converted his 
property into joint family property owned by himself and his adopted son. 
Tr is true that Mathura Prasad allowed the defendant-appellant to assist him 
in conducting the business out of which the property grew, but that was a 
natural course of conduct on his part and did not in my opinion lead to the 
conclusion that Mathura Prasad intended that the property should be joint 
property. On the other hand, Mathura Prasad’s conduct in making a gift 
of a house to his daughter 10 years after the adoption and in making a 
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Crm will before his death in which he said that he was the sole owner of this 

1934 property makes it clear that he always regarded himself as the sole owner. 

— The law and the facts on the case are discussed at length by my learned 
ene Lat brother and it is unnecessary for me to reproduce his arguments at any 
Kyat, Bor length. As I have already said, I agree with his conclusions and I would 


— dismiss the appeal with costs. 
Alsop, J. Appeal dismissed 
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It is sufficient that the possession should be overt and without any attempt 
at concealment, so that the person against whom time is running ought, if 
he exercises due vigilance, to be aware of what is happening. The real 
question is whether the acts done by the adverse claimant were of such a 
character that the rightful owner, being reasonably vigilant, ought to have 
noticed, and, so noticing, would have been put on his guard. 

Secretary of State for India v. Debendra Lal Khan, [1934] A. L. J. 153 
relied on. 

APPEAL from a decision of the High Court of Judicature at Patna. 


A. M. Dunne, K. C. and W. Wallach for the appellants. 
Sir Dawson Miller, K. C. and Pomgle for the respondent. 


The following judgment was delivered by 


Lord Lorp 'THANKERTON—These consolidated appeals consist of an appeal 

Thexkerton by the defendants Nos. 1 and 3 in the suit and a cross-appeal by the plaintiff 

i from two decrees of the High Court of Judicature at Patna dated May 21, 

1931, which, subject to a slight modification, confirmed a decree of the 
Subordinate Judge-of Dhanbad dated July 30, 1927. 

The plaintiff, who is a sub-lessee of the coal-mining rights of a part of 
Mouza Gararia, instituted the present suit on May 28, 1925, agàinst the 
predecessor of the present defendant No. 1, who was a similar lessee of 
Mouza Ekra, which lies immediately to the south of Mouza Gararia, and 
defendants Nos. 2 and 3, who were in succession the agents of defendant 
No. 1 in working this coal, defendant No. 3 having succeeded defendant 
No. 2 in May, 1924. The suit was based on the alleged conversion of an 
area of the plaintiff’s coal, and he asked for an order on the defendants to 
vacate the land encroached on, for an injunction probibiting future trespass 
and conversion, for an enquiry and ascertainment of the extent of the 
defendants’ encroachments and the amount of coal removed and for an 
enquiry as to the quantum of damages. 


*P, C. A. 5 of 1934 


AL J. BR. PRIVY COUNCIL ~ 741 


The plaintiff’s sub-lease was obtained by him on April 26, 1922, and 
he set out his cause of action as having arisen in or about November, 1924, 
when he first came to know of the encroachments. 

Gararia and Ekra are both part of the Jharia Raj. In 1896 the then 
Raja granted a mokarrari lease of the coal-mining rights in Gararia to one 
Maheshwar Rai, and in 1898 he granted a similar lease of Ekra to the 
ancestor of defendant No. 1. In 1961, 1902 and 1907 Maheshwar Rai 
granted sub-leases of the coal-mining rights in plots of 100 bighas, 100 
bighas and 40 bighas respectively to the lessors of the plaintiff, who demised 
- by way of sub-lease the rights in the whole 240 bighas to the plaintiff in 
1922. The plot with which the present dispute is concerned is the plot of 
100 bighas, sub-let by Maheshwar Rai in 1901, which is a comparatively 
narrow strip running north and south, and having Ekra as its southern 
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boundary. The remaining plots of 100 bighas and 40 bighas may be 


In the present appeals certain facts are no longer in dispute. It is now 
agreed that the boundary between the plaintiff's coal area and that of the 
defendants is that fixed by the Revenue Survey maps, and that the defen- 
dants have encroached over the boundary onto the southern part of the 
plot of which the plaintiff is now sub-lessee. Further, the area of encroach- 
ment has been worked as follows, viz., prior to 1911 coal amounting to 
8,209 tons had been removed by working in galleries, leaving 6,643 tons 
of coal in the pillars; at some time during the years 1924 and 1925, 
4,422 tons of the pillar coal was removed, and the remaining 2,221 tons of 
coal in the pillars have been rendered unworkable, except at heavy expense, 
by the deta workings and the consequent subsidence. The total 
tonnage of coal thus involved was 14,852 tons. 

The Subordinate Judge held that the plaintifi’s claim to recover dam- 
ages in respect of the gallery coal, which had been taken more than twelve 
years prior to suit, was barred by limitation, but he awarded him damages 
in respect of the whole of the pillar coal, viz., 6,643 tons, at the rate of Rs. 4 
per ton, under deduction of 12 annas per ton in respect of the cost of 
bringing it to bank, but disallowed any deduction in respect of the cost 
of cutting and severing the coal. Both parties appealed to the High 
Court, which dismissed both appeals, and affirmed decree of the Sub- 
ordinate Judge, under alteration of the rate of deduction from 12 annas to 
8 annas, which both parties agreed was che rate intended to be.fixed by the 
Subordinate Judge. 

While other questions were in issue in the Courts below, the only con- 
tentions submitted to their Lordships were as follows:—In their appeal, 
defendants Nos. 1 and 3 maintained (a) that, prior to the institution of the 
suit, defendant No. 1 had acquired a good title by adverse possession not 
only of the gallery coal but of the whole area, including both gallery and 
pillar coal, and (b) that, in any event, they were entitled to a deduction in 
respect of the cost of cutting and severing the coal. In the cross-appeal, 
the plaintiff maintained (a) that his claim in respect of the gallery coal was 
well-founded and that it was not barred by limitation, and (b) that the 
rate of Rs. 4 per ton was too small, in view of the evidence. 

It will be convenient to deal first with the cross-appeal. Apart from 
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any question of limitation, the plaintiff, who only acquired his title in 1922, 
must show a title to sue in respect of the abstraction of the gallery coal 
prior to 1911. He claims such a right in virtue of the terms of his sub-lease, 
in which the subjects of lease are described as follows:— 


And whereas the lessor has desired to sublet the three plots and the lessee 
has proposed to take a sublease of the said three plots for a term of 475 
years, the lessor abovenamed executes this sublease for a term of 475 years 
and démises unto the lessee all those coal mines now being worked and all 
those coal-mining rights and other rights of and in the said three plots of 
coal land comprised, set out and described in the Schedules A, B and C below 
belonging to the lessor together with all machineries, buildings, bungalows, 
houses, huts, coke ovens, tools, plants, engines, boilers, stock of coal, 
sidings, tram lines, mines, beds, seams and veins of coal, quarries, inclines, 
all privileges, advantages, ala appertaining or belonging thereto 
or usually enjoyed with the same 

The plaintiff maintained that the Agii to recover in respect of the 
gallery coal in question was included among the “other rights” thus demised 
to him, but their Lordships are unable to place this construction on these 
words, which are limited by the words “of and in the said three plots of 
coal land,” which clearly relates to these plots as they stood at the date of 
grant. It would require clear words to assign such a right of action to a 
lessee. As regards the plaintiff’s second contention, their Lordships see no 
good reason for disturbing the concurrent findings of the Courts below as 
to the rate of Rs. 4 per ton. The plaintiff's appeal, therefore, fails. 

As regards the defendants’ main contention, the principle of law as to 
what is necessary to constitute adverse possession is well settled, though its 
application in the circumstances of particular cases may present some difh- 
culty; this, perhaps, is more likely to occur in cases of the alleged adverse 
possession of underground mineral seams. The principle has recently been 
restated by this Board in Secretary of State for India vy. Debendra Lal Khan’ 
as follows:— 

As to what constitutes adverse possession, a subject which formed the 
topic of some discussion in the case, their Lordships adopt the language of 
Lord Robertson in delivering the judgment of the Board in Radhamoni Del: 
v. Collector of Khulna, (1900) 27 Ind. App. 136, at p. 340, where his 
Lordship said that ‘the possession required. must be adequate in continuity, 
in pubhcity and in extent to show that it is possession adverse to the 
competitor.’ The classical requirement is that the possession should be 
nec vi nec clam nec precario. Mr. Dunne for the Crown appeared to 
desiderate that the adverse possession should be shown to have been brought 
to the knowledge of the Crown, but in their Lordships’ opinion there is no 
authority for this requirement. I: ıs sufficient that the possession should 
be overt and without any attempt at concealment, so that the person against 
whom time is running ought, if he exercises due vigilance, to be aware of 
what is happening. 

In their Lordships’ opinion, the detendants have failed to show that the 
plaintiff's predecessors, by exercising due vigilance, ought to have been aware 
of what was happening, apart from tke question of whether the possession 
was adequate in continuity and extent. 
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The area from which the gallery coal was taken and its surroundings 
may be generally described as follows:—The area itself is underground, and 
measures roughly 50 yards from north tc south and 150 yards from east to 
west. About 65 or 70 yards to the nerth of it a railway crosses the 
plaintiffs plot on the surface, running ast and west. There is evidence 
that the defendants at one time understood that the railway line was the 
boundary of Ekra and that in the adjoining areas, as wéll as in this case, 
they worked their colliery on that footing, but so as to leave a margin for 
protection of the railway. The dip of te strata is generally from north- 
east to south-west, and it is clear that, <lthough they had pits some little 
distance off, the coal seam in question im this area and in their adjoining 
area was mainly raised by means of inclines descending approximately in a 
southerly direction. There is also little doubt thet this area was worked 
along with their adjoining area as part of one collery. This is shown by 
the working plan, dated in 1911, on which are found five inclines to the 
east, including Nos. 2, 8 and 13—the fics of these having a tram line—and 
two inclines to the west of this area, while on the area itself incline No. 4 
is situated. It is on the existence and use of inclina No. 4 that the defen- 
dants mainly rely as the outward maai‘estation on the surface of their 
working of the coal in this area. As shown on the working plan, the foot 
of incline No. 4 almost reached the defendants’ own coal, but this is not 
very material, for the real question is whether there was that to be seen on 
the surface, which the plaintiff’s predecessors, being reasonably vigilant, 
ought to have seen, and, so seeing, would have been put on their guard, 
although they did not have any title to tke surface. Fora similar reason it 
does not scem very material whether the coal which was raised by means of 
incline No. 4 came from the area in question. The point must be that, on 
seeing coal being raised by means of incl n2 No. 4, tke plaintiff’s predecessors 
would be bound to suspect that it came =rom their seam. The sinking of 
incline No. 4 was not completed so as to -each coal until 1905; it was then 
ascertained that a ccrtain amount of galery coal immediately below the 
incline had already been removed by mears of anotker incline. The account 
books produced by the defendants, which are not continuous, show that an 
amount, which the Subordinate Judge states at 2,000 tons, was raised by 
means of incline No. 4 before 1911, bat it is not possible to identify the 
place from which that coal was cut. This must nave been a very 
portion of the total amount of coal raise¢ by means of all the inclines, and 
which was also being taken along the surface to the sidings. Further, the 
entrance to the incline No. 4 was in a sarface covered with jungle, and the 
suggestion that the plaintiff’s predecessors must have passed along a road in 
the near neighbourhood has little weigh, as also the stacking of coal beside 
the entrance, the amount and frequency of which is left quite indefinite. 
The failure of the plaintiffs predecessors to notice these things, even if they 
were sufficient, when seen, to put them on their guard, involves, in the 
opinion of their Lordships, no lack of reasonable vig-lance on their part, and 
the defendant’s case must fail on this paint: it is unnecessary to consider 
whether the defendants’ possession was acequate in continuity and extent. 


As regards the defendants’ minor contention as to a deduction in res-" 
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pect of the cost of cutting and severing the coal, their Lordships see no 
sufficient reason to interfere with the discretionary view which has been 
taken by both the Courts below. 

Their Lordships will, therefore, humbly advise His Majesty that both 
appeals should be dismissed with costs and that the decrees of the High 
Court should be affirmed. , 

` Appeal dismissed 

Solicitor, India Office $ Watkins 8S Hunter—Solicitors for the 
appellants. r 
Watkins & Hunter & Solicitor, Indis Office—Solicitors for the 
respondent. 
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EJAZ ALI QIDWAI AND OTHERS 
: Versas i 
THE SPECIAL MANAGER, COURT OF WARDS, BALRAMPUR 
ESTATE, AND OTHERS? 
Oudb Estates Act of 1869, Sec. 8—Scope of. 

The second list framed under Sec. 8, Oudh Estates Act, contains a recital 
of the family custom by which the estate is inherited by a single heir, but 
this recital is conclusive evidence only as to the talngdari property. As 
regards the other property, it merely raises a presumption in favour of the 
existence of the custom, but the presumption can be rebutted. 

APPEAL from a decision of the Chief Court of Oudh at Lucknow. 
M. A. Jinnab for the appellants. 
L. DeGruyther, K. C. and W. Wallech for the respondents. 


The following judgment was delivered by 


Siz SHADI Lat—On October 29, 1914, one Asghar Ali and his cousin 
Muzaffar Ali granted a mortgage by conditional sale of the entire estate of 
Ambhapur, popularly known as the talugqa of Gandara, and of certain 
other villages, to the then Maharaja of B pur for Rs. 926,000. The 
mortgaged property was situate in the District of Bahraich in the Province 
of Oudh, and was fully described in a schedule attached to the instrument 
of mortgage. Asghar Ali died in January, 1915, and his eldest son Iqbal 
Ali with Muzaffar Ali created in favour of the mortgagee, on August 10, 
1915, a further charge on the same property for the sum of Rs. 216,425. 
The mortgagee brought an action to enforce his rights under both the deeds, 
and obtained, on February 20, 1922, a final decree for foreclosure. In 
execution of that decree he got possession of the property in April, 1922. 

Thereupon the sons of Asghar Ali, other Iqbal Ali, commenced 
the present action for the recovery of their share of the mortgaged property 
on the ground that it was the absolute property of their father, and that on 
his death it devolved on all the persons who were his heirs under the 


‘Mahommedan law. They challenged Iqbal Ali’s right to mortgage the 
whole of the estate, and impeached the mortgage transactions on various 
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other grounds. ‘The widow and the daughters of Asghar Ali were implead- 
ed as pro forma defendants to the action, but the Court subsequently 
allowed them to be added as co-plaintiffs, with the result that the property 
sought to be recovered amounted to 8|9ths of the mortgaged estate, the 
remaining 1|9th being the share of Iqbal Ali. The claim was resisted 
mainly on the ground that the succession to the estate was governed by the 
rule of primogeniture; and that, according to that rule, the whole of the 
estate descended, first to Asghar Ali, and, after hi: death, to his eldest son, 
Iqbal Ali. It was urged that Asghar Ali and Iqbel Ali were competent to 
make the alienations in question, and that the piaintiffs had no right to 
contest them. The Trial Judge, as well as the Cou-t of Appeal, upheld this 
defence, and négatived the claim. On this appeal preferred by some of the 
plaintiffs it was admitted on their behalf that the only question, which 
required determination, was whether the succession to the property was 
regulated by the rule of primogeniture or by the Mahommedan Jaw. 

The history of the taluga of Ambhapur, in so Zar as it is material to the 
issue, may be shortly stated. On the conquest and re-occupation of the 
Province of Oudh after the Sepoy Mutiny of 1857, the British Government 
issued a proclamation in March, 1858, confiscating, with certain exceptions, 
“the proprietary right in the soil of the Province,’ and reserving to itself 
the power to dispose of “that right in such manner as to it may seem 
fitting.” On October 10, 1859, the Government vf India declared that 


every taluqdar with whom a summary settlemerct has been made since the 
re-occupation of the Province has thereby acquired a permanent, hereditary 
and transferable proprietary right, namely, in the taluqa for which he has 
engaged, including the perpetual privilege of engaging with the Govern- 
ment for the revenue of the taluqa. 

In pursuance of this declaration, Wazir Ali, with whom a summ 
settlement of the taluqa had already been made, was granted a sanad whic 
conferred upon him “the full proprietary right, title and possession of the 
estate of Ambhapur.” An important condition of this grant related to 
the succession to the estate, and was in the following terms: 

In the event of your dying intestate or any on2 of your successors dying 
intestate, the estate shall descend to the nearest male heir, according to the 
rule of primogeniture. 

It appears that doubts subsequently arose as to the nature of the rights 
of the taluqdars in their estates, and as to the course of succession thereto. 
In order to remove such doubts the Indian Legislature enacted the Oudh 
Estates Act, lof 1869. In the first list framed under Section 8 of that Act 
Wazir Ali’s name was entered among the persons who were considered to 
be taluqdars within the meaning of the Act; and in the second list he was 
mentioned as one of the taluqdars 

whose estate, according to the custom of the family on or before the 13th 
day of February, 1856, ordinarily devolved upon a single heir. 

These lists were, no doubt, prepared after tke death of Wazir Ali, 
which took place in 1863; but as observed by this Board in Thakur Sheo 
Singh v. Rani Raghubans Kunwar and another’, 
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it is a matter of familiar knowledge that such entries of dead men’s names 
in the lists were not_ uncommon. 

As declared by Section 3 of the statute, Wazir Ali had already acquired 
“a permanent, heritable and transferable right in the estate” and was, there- 
fore, a taluqdar as contemplated by the legislature; and his death before 
the promulgation of the statute made x0 difference in his status or in his 
rights; Murtaza Husain Khan v. Mabomed Yasin Ali Khan’. 
coe The Courts are enjoined by Section 10 of the Act to take judicial notice 
Sir Sheds Lal Of the lists of the taluqdars and to regard them as conclusive evidence that 
the persons named therein were taluqdars within the meaning of the Act. 
There can, therefore, be no doubt that Wazir Ali was recognised as the 
taluqdar of Ambhapur, and that succession to it was governed by the rule 
of primogeniture. 

It appears that this-rule was not followed when, on Wazir Ali’s death, 
the taluga was mutated in favour of his cousin Nawazish Ali, though the 
deceased had left him surviving a son, Hashmat Ali, who was a minor at 
that time. The question arises whether the possession of Nawazish Ali 
was adverse to the true heir, and ripened into ownership by prescription, 
with the consequence that the succession to the estate ceased to be governed 
by the rule of primogeniture, and was, thereafter, regulated by his personal 
law. In order to appreciate the arguments presented to their Lordships by 
the learned counsel for the parties, it is necessary to set out the following 
pedigree table, which shows the relationship of Nawazish Ali to Wazir Ali 
and to the other persons who were interested in the estate:— 


Civ. 
1934 
EJAZ ALI 
SPECIAL 
Minaa 
COURT OF 
Warps 


Mapar Bakust 
Salar ARa (elder) ' Khuda ar (younger ) 
ee ea eee | 
| 
Nawazish Ali, (elder, died 1892) Ahmad id (younger, 
died 1898) 


Muzaffar Ali, (Deft. No. 3) 





| ; 
Amir Ali, (died 1878) Wazir Ali, (died 1863) Samsam Ali, (died 1901) 
| 


Yusuf Ali, (died 1880) Hashmat Ali, (died 1882) Asghar Ali 
(died January 13, 1915) 
IE jxcocnamrenening | 
Iqbal Ali, (eldest, Defendant No. 2) Other sons and daughters (Plaintiffs) 


After the death of Wazir Ali in 1863, Nawazish Ali was, as stated 
above, recorded to be the owner of the taluga; and he also obtained posses- 
sion thereof. But in 1882, immediately after the death of Wazir Ali’s son, 
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Hashmat Ali, the latter’s uncle, Samsam Ali, entered into the joint possession 
of the property with Nawazish Ali, and this joint possession continued until 
1892, when Nawazish Ali died and Samsam Ali was recorded as the sole 
owner of the estate. It is significant that Nawazish Ali’s son, Muzaffar Ali, 
in his statement during the mutation proceedings, not only expressed his 
consent to the mutation of the estate being effected in favour of Samsam 
Ali; but also explained that, according to the usage of the family, the senior 
member of the family was recorded to be the owner of the estate. Samsam 
Ali died in 1901, and was succeeded by his son, Asghar Ali. In the muta- 
tion proceedings, which were then taken, Muzaffar Ali repeated his previous 
statement as to the usage of the family; and a similar declaration was made 
by Asghar Ali. The latter was, however, anxious that Muzaffar Ali should 
be recorded as a co-owner of the estate with him; but it was not until 
October, 1914, only about a fortnight before the date of the first mortgage 
concerned in this case, that he succeeded in inducing the revenue officer to 
make an entry in the revenue record that both the cousins were proprietors 
of the estate. This entry was admittedly inspired by the desire of Asghar 
Ali to remove the doubts entertained by the prospective mortgagee as to 
Asghar Ali’s right to mortgage the whole of the estate. 


In support of their plea of adverse possession the appellants rely, not 
only on the possession of Nawazish Ali after the death of Wazir Ali in 1863 
and thereafter, but also on certain proceedjngs taken in civil and criminal 
courts in which Nawazish Ali was described as the owner of the taluqa. 
It is, however, obvious that, when he was entered in the revenue records as 
the sole proprietor of the estate, he alone, and nobody else, would ordinarily 
represent it in all the cases which did not involve any enquiry into the title 
of Hashmat Ali or Samsam Ali. 

The case for the appellants depends entirely upon the nature of 
Nawazish Ali’s possession. It would be observed that the shifting character 
of the title to the estate from one branch of the descendants of Madar 
Bakhsh to another branch, as shown by the various mutation entries, does 
not warrant the conclusion that Nawazish Ali’s possession was adverse to 
the person who was entitled to the inheritance according to the rule of 
primogeniture. If his possession had been hostile to Hashmat Ali, or Sam- 
sam Ali, the estate, on his death, which took place after the expiry of more 
than twelve years from the commencement of that possession, should have 
devolved upon his heirs under the Mahommedan law. But neither his son 
Muzaffar Ali nor any other heir succeeded to it. 


The succession of Samsam Ali to the estate in 1892 militates against 
the theory of adverse possession invoked by the appellants. Indeed, the 
possession of the taluga by Nawazish Ali is attributed to the family usage 
which allowed one member of the family, who was considered to be the 
most senior and competent, to be recorded as the owner of the taluqa and 
to manage it on behalf of the whole of the family. This explanation, 
which was accepted by the Court of Appeal in India, receives ample support 
from the admissions made on various occasions by the predecessors of the 
plaintiffs. Moreover, in 1863, when Wazir Ali died, his son Hashmat Ali 


was an infant of tender years, and was unable to manage the estate. There 
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was, therefore, an additional reason why Nawazish Ali, who satisfied the 
requirements of the family usage, should be entrusted with the management 

of the taluga. ‘There can be little doubt that he obtained possession with 
the consent of all the persons interested in the estate, and his possession was, 
at its inception, merely permissive. It is not suggested that there was any 
subsequent change which converted it into adverse possession. The principle 


_of law is firmly established that a person, who bases his title on adverse 


possession, must show by clear and unequivocal evidence that his possession 
was hostile to the real owner and amounted to a denial of his title to the 
property claimed. This onus the appellants have failed to discharge. Neither 


the entry of Nawazish Alis name in the revenue records as the owner of 


the taluqa, nor his possession thereof, could, in the circumstances of the case, 
affect the title of the person or persons who had the right to inherit it. 
The acquisition of title by adverse possession was the only point urged in 
support of the appellants’ claim to a share in the villages constituting the 
taluqa, and in their Lordships’ opinion that issue has been rightly decided 
against them, 

Their Lordships have still to determine the ion of succession to 
the villages which, though not forming part of aoe original taluqa, were 
included in the mortgage deeds. These villages were acquired by the holders 
of the taluga on various occasions, and it was argued that they, being non- 
taluqdari property, descended an the death of Asghar Ali, not to Iqbal Ali 
alone, but to all the persons who were the heirs of the deceased according 
to the Mahommedan law. As laid down by the twenty-third section of 
the Oudh Estates Act, succession to such property is regulated by the ordi- 
nary law, but the expression “ordinary Jaw” includes such custom as may 
be found to exist. Now, the Courts in India have concurred in holding 
that the custom of the devolution of non-taluqdari property upon a single 
heir has been established, and their Lordships can see no valid reason for 
dissenting from that conclusion. 


The second list framed under Section 8 of the Act contains a recital 
of the family custom by which the estate is inherited by a single heir, but 
this recital is conclusive evidence only as to the taluqdari property. As 
regards the other property, it merely raises a presumption in favour of the 
existence of the custom, but the presumption can be rebutted. The appel- 
lants, however, did not offer any evidence to show that the descent of the 
property other than the taluqa was regulated by a different rule. No dis- 
tinction appears to have been made between the taluga and the other pro- 
perty in the matter of succession, and both of them were treated in the 


same manner. 


Their Lordships agree with the Courts in India that the succession to 
the non-taluqdari villages as well as to the taluga of AESA was govern- 
ed by the rule of primogeniture. The appeal accordingly fails, and their 
Lordships will humbly advise His Majesty that it should be dismissed with 


Their Lordships observe with regret that the books printed for this 
appeal contain a very large number of documents which are not material 
to the question raised before them. The documentary evidence covers more 


a 


- 


A 
ca 


dp ` 


A. Le J. R. HIGH COURT 749 


than 800 pages of the printed record, but there were scarcely one hundred 
pages to which reference was made in the course of the arguments. It 
appears that unnecessary documents were printed in India, but it does not 
follow that they should be included in the boaks bound up for their 
Lordships. As observed by this Board in Sonaton Pal v. Galstaun’; 


it is the duty of the solicitors in this country to make a selection of the 
necessary documents. ‘The other papers should be ready at hand in case 
they should be required. In cases of doubt the solicitor should take the 
advice of counsel on this point. 


Their Lordships trust that the attention of the High Courts in India 
will be directed to the subject with a view to exclude immaterial documents 
from the transcripts printed in India. 

Watkins & Hunter—Solicitors for the appellants, 

The Solicitor, India Office—Solicitor for the respondents. _ 
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LACHHMI NARAIN snp oTHERS (Defendants) 
Versus 
BABU RAM and orrs (Plaintiffs) * 
Mortgage—Mortgagees entitled to specified sums of money—Eaztire mortgaged pro- 

perty charged with total sum advanced—W hetber one of the mortgagees can 
sue for recovery of bis share of mortgage money—Civil Procedure Code, Sec. 
64—Mortgage executed during continusnce of an attachment—Portion of 
considerations left with mortgagee for discharge of prior encumbrences— 
Extent of validity of mortgage. 

Where in a mortgage-deed the mortgagor and the mortgagee agree that 
the two mortgagees are entitled to specified sums of money and the entire 
mortgaged property is charged with the total sum advanced by the mort- 
gagees, one of the two mortgagees can bring a suit for recovery of what is 
due to him by sale of the entire mortgaged property, making his co-mort- 
gagee defendant, he having refused to join him as plaintiff. If the 
Mortgagor pays the amount due to the plaintiff- -mortgagee, he ceases to 
have any interest; but if he is not paid the entire mortgaged property will 
have to be sold and his share paid to him out af sale proceeds on rateable 
distribution. The defendant-mortgegee however would not be entitled to 
be paid unless there is some amicable settlement between him and the 
mortgagor. He will have to bring a suit against the mortgagor just as the 
other mortgagee did. Of course, the sale of the property having 
taken place, his charge will fasten on the balance of the sale proceeds which 
is held by the court as substituted security. Sunitabala Debi v. Khara 
Sundari Debi Chowdburani, 46 I. A. 272]. L. R. 47 Cal 175=27 
C. W. N. 297 relied on. 

Where a mortgage is executed during the continuance of an attachment 
under Sec. 64, C. P. C., and a substantial portion of the mortgage money 
is left with the mortgagee for the discharge of prior encumbrances, the 
mortgage is valid to the extent of the prior encumbrances paid out of the 
mortgage money. Dinoburdhy Shaw Chowdhry v. Jogmaya Dash, I. L. R. 
29 Cal 154 (p.c.) followed. 

*F, A. 8 of 1931 (connected with F. A. 347 of 1930) 
97 
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First APPEAL from a decree of P. C. AGarnwaL Esq., Subordinate 
Judge of Budaun. 


G. Agarwala, G. S. Pathak and Kartar Narain Agarwala for the appel- - 
ts. 
Penna Lal, Shabd Saran and P. M. L. Verma for the respondents. 


The judgment of the Court was delivered by 


‘NIAMATULLAH, J.—These appeals arise out of two suits on foot of two 
mortgage deeds, both dated December 3, 1917, executed by one Bakhat 
Bahadur, in which the same properties, seven in number, were hypothecated. 
One of the deeds was for Rs. 36,000, and the other for Rs. 1,950. ‘The 
deed for Rs. 36,000 was in favour of four sets of mortgagees, while the 
other was in favour of only three out of those four. Most of the mortgage 
money was left with the mortgagees for salsa to certain prior mort- 
gagees, who had encumbrances on the mortgaged properties. A peculiar . 
feature of the deeds is that the sum advanced by set of the mortgagees 
was specified in the deed, making up the entire sum advanced under them. 


E 


The details are as follows:— 





No. of sets. Names of mortgugees of Sum advanced Sum advanced 
each set. under the deed under the deed ‘Total 
for Rs. 36,000. for Rs. 1,950 





_ Rs. Rs. Ra. 
1. Doongar Mal, Misri Lal and Ram Chander 
(hereafter called mortgagees, Ist set) 12,000 650 ` 12,650 
2. Babu Ram and Salig Ram (hereafter called 
mortgagees, 3rd set) ; 13,000 900 13,900 
3. Raghunath Sahai and Ram Sarup (here- 
after called mortgagees 2nd set) 7,000 400 7,400 
4. Gulzari Lal and Shib Charan (hereafter 
called mortgagees, 4th set) aa ; 4,000 : 4,000 
TOTAL 36,000 1,950 37,950 





The interest of the original mortgzgor in the mortgaged properties has 
since passed to a number of persons who purchased it at sales held in. execu- 
tion of decrees a him. 

On Nov r 8, 1929 the 2nd and the 3rd of the four sets of the 
mortgagees instituted suit No. 49 of 1929 for recovery of the amounts due 
to them under the mortgages by sale of the entire mortgaged property. 
They impleaded the other two sets of the mortgagees and the representatives- 
in-interest of the original mortgagor. 

On December 3, 1929 the ist and 4th sets of the mortgagees instituted 
suit No. 55 of 1929 for recovery of what was due to them under the mort- 
gages, impleading their co-mortgagees (plaintiffs in suit No. 49 of 1929) 
and the representatives-in-interest of the mortgagor. 

Written statements were filed by the transferees, who egntested the 
ais of both sets of the plaintiffs in the two suits. Their main pleas were 

t: pe 
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(1) The deeds in suit were not genuine and for consideration. 

(2) The properties to which the mortgages in suit relate were under 
attachment in execution of decrees in which the contesting defendants pur- 
chased, and therefore the mortgages were invalid. 

(3) Each of the suits being only for a portion of the mortgage money 
was bad and therefore not maintainable; and 

(4) One of the mortgaged properties, namely, mahal Ganga Ram Gir. 
in village Barsua, having been exempted from the claim in suit No. 49, 
that suit was bad. 

Some other pleas of minor importance were also taken; but they were 
not the subject of arguments in this Court and need not be mentioned. 

The plaintiffs in suit No. 55 filed written statements in the other suit 
joining the plaintiffs of that suit in the prayer for sale of the mortgaged 
property; and in reply to the objection of the contesting defendants that 
the suit, being for recovery of part of the mortgage money, was bad, they 
requested that the two suits be connected. 

Similarly the plaintiffs in the Ist suit (No. 49) made an application 
that the two suits be consolidated. This application was, however, dis- 
missed by the lower court on March 24, 1930, as it thought that this course 
would prejudice the defendants, whose objection that the suit is not main- 
tainable would fail. The second suit, i.e., the one brought by the 1st and 
Ath sets of the mortgagees was dismissed on that date on the ground that 
the plaintiffs, who were entitled only to a portion of the mortgage money, 


could not maintain the suit. Strangely enough che other suit, in which 


precisely the same question arose, was not dismissed on that date or any 
other date. It was tried on the merits and decreed on June 14, 1930 for 
such amount as was found due to the plaintiffs of that suit, under the deed 
for 36,000 but not as regards the other deed because the plaintiffs were 
directed to confiné their cee to one deed only and they elected to proceed 
with their claim on the basis of the deed for 36,000. The learned judge 
held in that suit that the plaintiffs were entitled to maintain it. F. A. 
No. 347 of 1930 has been preferred by the mortgagees 1st and 4th sets, 
whose suit No. 55 was dismissed; while F. A. No. 8 of 1931 has been 
preferred by the contesting defendants (transferees of the original mort- 
gagor) from the decree in suit No. 49 in favour of the mortgagees 2nd and 
3rd sets. 

The firet question which calls for decision is whether each of the two 
suits being for part of the mortgage money and brought by some of the 
mortgagees is not maintainable. This question arises in both the appeals, 
the appellants in one contending that it is not maintainable and those in the 
other urging the contrary. It cannot be disputed that ordinarily a mort- 
gage is indivisible both as regards the mortgagees and the mortgaged security, 
the mortgagees being joint tenants of the entire mortgaged property which 
is charged with every portion of the mortgage money. Where, however, 
there is severance of interests as between the morcgagees with the consent 
of the mortgagor, the position is different so far as the frame of the suit is 
concerned. ‘The mortgagor, in the present case, states in the deed that he 
has borrowed specified amounts from each set of the mortgagees and that 
he has created a common charge in favour of all of them on the property 
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therein specified for recovery of the total sum advanced by all the mort- 
gagees. The implication is that as between the various sets of the mortgagees 
inter se each is entitled to recover, not necessarily separately, from the 
mortgaged property the sum advanced by him. The entire mortgaged 
property is hypothecated to each of them. None has priority over the 


Basu Raw other. Ordinarily it is in the interests of all the mortgagees that one suit 
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should be brought for the recovery of the entire mortgage money due to 
all the mortgagees. In the present instance, for all practical purposes, one 
suit supplements the other; and in our opinion the lower court should have 
consolidated the two suits. ‘The defendants would not have been prejudiced 
so far as their liability was concerned. The learned Subordinate Judge was 
undoubtedly influenced by the consideration that they would be deprived 
of the benefit of their plea that the suits were not maintainable. The 
defendant is always deprived of such benefit whenever the Court allows 
formal defects in the suit to be remedied by amendment or otherwise. In 
our opinion this ground by itself is not sufficient for refusing to ‘exercise a 
discretion which the court possesses. The ends of substantial justice should 
prevail over technical objections, if the Court has a discretion to adopt one 
course or the other. We are inclined to think that, on the date the learned 
Subordinate Judge rejected the application for consolidation and dismissed 
suit No. 55, he was of opinion that each of the suits was not maintainable. 
Apparently the other suit was not fixed for that date; and when it was 
taken up later, he was convinced by arguments of counsel that the suit was 
maintainable. If suit No.-55 had not already been dismissed, we have no 
doubt he would have reconsidered the question of consolidation. 
-The general rule undoubtedly is that a mortgage is indivisible both as 
regards redemption by the mortgagor and recovery of the mortgage money 
by the mortgagee. It can be inferred from Section 60, Transfer of Property 
Act, which declares that a person interested in a share only of the mortgaged 
property is not entitled to redeem his own share only on payment of a 
proportionate part of the amount due on the mortgage, and from Section 67, 
which empowers “the mortgagee” to obtain a decree for foreclosure or for 
sale, which implies that if several persons have jointly advanced money to 
the mortgagor on the security of the mortgaged property, they are denoted 
by the word “mortgagee”, so that some only of them cannot be considered 
to be the mortgagee. In Clause (d) appended to that section, which 
expressly negatives the right of ~ 

Ao a a E a a money to institute a suit 

Hive Malai ding part of the mortgaged property, unless the 

mortgagees have, with consent of the mortgagor, severed their interest 

under the mortgage 
is contained an exception to the general rule above referred to in so far as 
it allows a separate remedy to each of several mortgagees, who with the 
consent of the mortgagor have severed their interests. “The extent to which 
each of them can separately sue the mortgagor is not clearly provided by 
' that clause. The effect of the exception is to indicate that the prohibition 
“ contained in the earlier part of the clause does not apply to a case in which 
the mortgagees have severed their interests with the consent of the mort- 
gagor, the prohibition being that one of several persons interested in part 
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only of the mortgage money cannot institute a suit for sale or foreclosure 
of a corresponding part of the mortgaged property. As to whether one of 
several mortgagees, who have severed their interests with the consent of the 
mortgagor, can sue for recovery of his share of the mortgage money by sale 
of the mortgaged property is neither expressly forbidden nor permitted by 
the section. Unless such a suit violates the genera. rule of indivisibility or 
is prohibited by some other rule of law, the question of its maintainability 
should be judged on general principles. 

Where severance of interests of several mortzagees arises from their 
own action to which the mortgagor is not privy, it is obvious that the 
indivisibility of the mortgage is not affected. Any private arrangement 
between the mortgagees over the head of the mortgzgor cannot destroy their 
joint character as against the mortgagor. Where, however, the mortgagor 
and all the mortgagees agree in the mortgage-deed itself that the former 
should be deemed to have borrowed particular sums forming the consider- 
ation of the deed from individual mortgagees, each of the mortgagees should 
be considered to be a creditor to the extent of the sum advanced by him. 
In such a case, if the mortgaged property has also been split up and the 
charge of each individual mortgagee is to rest on a specified part of the 
mortgaged property, the deed should be construed as one containing as 
many mortgage transactions as the number of morteagees. As their Lord- 
ships of the Privy Council pointed out in the case to which we shall presently 
refer, such a conveyance is conceivable, though it is inconvenient. In the 
present case, the entire mortgaged property is cha-ged with the aggregate 
amount due to the mortgagees. The result is that each of the creditors is 
a mortgagee to the extent of the sum advanced by aim which is secured on 
the entire mortgaged property, so that none of them can claim priority as 
would be the case if they had advanced different sums to the mortgagor on 
different occasions. 


It is open to all the mortgagees to bring one suit for recovery of the 
entire amount due to them by sale of the mortgaged property. Indeed, it 
is highly desirable that one suit only should be brought and the sale proceeds 
distributed among them. The question is whether some only of the mort- 
gagees can separately sue the mortgagor for sale cf the entire mortgaged 
property. In Gobind Ram v. Sundar Singh! the right of one of several 
joint mortgagees to institute a suit for recovery of his share of the 
mortgage money by sale of the mortgaged property was negatived, even 
though the other mortgagees be impleaded as defendants. In Kenai Lal 
v. Jwala Dei*, in which one of two mortgagees had instituted a suit implead- 
ing his co-mortgagee, and obtained a decree for sale, it was held that the 
other mortgagee could not subsequently bring another suit for recovery of 

his share of the mortgage money. The decision was based on the ground 
thee the same mortgage cannot be enforced by sale of the whole mortgaged 
property twice. ‘Though the judgment does not make an express mention 
of that fact, it is clear that the case was one in which no severance of interest 
between the two mortgagees had taken place. 


Sunitabala Debi v. Kbhara Sundari Debi Chow huran? is a cace which ` 
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appears to us to be on all fours with the present case. By a compromise 
between two ladies and the representatives of the estate of a deceased relative 
it was agreed that each of them should receive a sum of Rs. 80,000 and that 
the entire sum, viz., 1,60,000 would be a charge on an estate of which the 
value was mentioned to be Rs. 2,95,000. The two ladies and the adminis- 
trator-General of Bengal, who represented the estate of the deceased, had 
executed the compromise, It was thus clearly a case in which two mort- 
gagees were entitled to specified sums of money collectively charged on the 
entire estate and this was consented to by the Administrator-General, Bengal, 
who should be considered to have been in the position of a mortgagor. One 
of the two ladies instituted a suit for recovery of Rs. 80,000 and interest, 
awarded to her under the compromise, by sale of half of the property charg- 
ed under the compromise. The other lady was impleaded as a co-defendant 
with the then representatives of the estate. Objection was taken to the 
frame of the suit on the ground that one of the two mortgagees could not 
maintain a suit for recovery of her share of the mortgage money by sale of 
half of the mortgaged -property. The trial court decreed the suit. On 
appeal the High Court allowed an application for amendment by which 
the plaintiff sought to have the entire property sold. After this amend- 
ment the High Court decreed the suit for sale of the entire mortgaged 
property. We may mention in passing that neither the report in 46 Ind. 
App. 272, nor that in I. L. R. 47 Cal. 175, mentions the fact that the 
plaintiff had originally sued for sale of half only of the mortgaged property 
and subsequently the High Court allowed the amendment seeking a decree 
for sale of the entire property mortgaged for recovery of the money due to 
both mortgagees. We have obtained these facts from the report of the 
same case in the 24th volume of the Calcutta Weekly Notes at page 297. 
This fact is material for ascertaining the exact ratio decidemdi Lee by 
their Lordships of the Privy Council in deciding'the case. ‘Their Lordships 
observed as follows:— 

This mortgage clearly affects the conveyance of the real estate of the 
mortgagees as tenants in common, and no redemption could be effected of 
part of the property by paying to one of the mortgagees her separate debt. 
It is not a mortgage to each of a divided half hut a conveyance to them of 
the whole property. 

Where a mortgage is made by one mortgagor to two tenants in common, 
the right of either mortgagee who desires to release the mortgaged property 
and obtain payment of the debt, if the consent of the co-mortgagee cannot 
be obtained, is to add the co-mortgagee as a defendant to the suit and to ask ` 
for the proper mortgage decree, which would provide for all the necessary 
accounts and payments, excepting that there could be no judgment for a 
sum of money entered as between the mortgagee defendant and the mort- 
gagor. 

It cannot be said that their Lordships contemplated a claim by one of 
the two mortgagees who are tenants in common for recovery of the entire 
mortgage money and that as against the mortgagor the integrity of the 
mortgage has to be maintained; but it seems to us that their Lordships 


- meant that one of the two mortgagees, where the consent of the other 


could not be obtained, could sue for recovery of what was due to him; but 
in granting him the relief everything should be done which might be neces- 
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sary to work out the entire security except so far that the plaintiff mortgagee 
alone would recover in that suit what was due to him. This is made clear 
by the remark that Š . 
in their Lordships opinion the amendment of the plaint as directed by the 
High Court is not properly worded, and they consider the trial judge 
should, on the re-hearing of the suit, make such amendment as may be 


necessary and proper. 
This is also clear from the observation that 
there could be no judgment for a sum of money entered as between the 
mortgagee defendant and the mortgagor. 
If one of the two mortgagees must sue for the entire mortgage money 
by sale of the mortgaged property and the Court is to decree the claim, a 
judgment has to be entered as between the mortgagee defendant and the 
mortgagor. The fact that the Court may safeguard the interest of the 
mortgagee defendant and pay to the plaintiff only his share will not prevent 
judgment being entered between the mortgagee defendant and the mort- 
gagor. It seems to us that their Lordships held that one of the two 
mortgagees, who are tenants in common, can bring a suit for recovery of 
what is due to him by sale of the entire mortgaged property, that if payment 
is made to him by the mortgagor, he ceases to have any interest, but if he 
is not paid the entire mortgaged property will have to be sold and his share 
paid to him out of sale proceeds on rateable distribution. The mortgagee 
defendant would not be entitled to be paid, unless there is some amicable 
settlement between him and the mortgagor. He will have to bring a suit 
against the mortgagor just as the other mortgagee did. Of course, sale of 
the mortgaged pro having already taken place, his charge will fasten 
on the balance of the sale proceeds which is held by the Court as substituted 
security. For these reasons we hold that, where one of several mortgagees 
who are tenants in common, brings a suit for sale of the entire mortgaged 
property, making his co-mortgagees defendants, they having refused to join 
with him as plaintiffs, he need not sue for the entire mortgage money. To 
our mind this is-clear from the fact that the High Court had allowed an 
amendment in the case noted above, the effect of which was to enable one 
of several mortgagees to sue for the entire mortgage money, but their Lord- 
ships disapproved of the amendment and made it clear that as between the 
mortgagor and the mortgagee defendant no judgment should be entered. 
In the case before us, fe 2nd and 3rd-sets of mortgagees sued for their 
share of the mortgage money by sale of the entire mortgaged property, 
impleading their co-mortgagees as defendants, the latter having refused to 
join as plaintiffs. Similarly. the mortgagees 1st and 4th sets instituted their 
suit for the rest of the mortgage money. Both suits were, in our opinion, 
maintainable, even apart from consolidation which ought to have been 
allowed by the lower court. If consolidation had been ‘essential and the 
suits had not been maintainable without such consolidation, we would have 
ordered consolidation which we have every power to do. As a matter of 
fact, whether consolidation is formally ordered or not, the result would be 
the same as in the two appeals before us, the rights and liabilities of all the 
mortgagees and mortgagors in whom the equity of redemption is vested 
will be adjudicated upon in respect of the entire mortgage money. 
The next question of importance is whether the mortgage deeds in suit, 
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which were executed during the continuance of an attachment in execution 
of the decree in which the contesting defendants purchased the mortgaged 
property are void as against them. It has been found by the lower court 


Lama “in suit No. 49 of 1929 (F. A. No. 8 of 1931) that all the mortgaged pro- 


Narain 
Y. 


perties except No. 6, were under attachment when the mortgage deeds in 


Basu Raw Suit were executed. This finding is supported by warrants of attachment 


Niemat- 
allab, J. 


and the inventory of the property attached under them. It is not disputed 
that the contesting defendants purchased at the auction sale held in pur- 
suance of the attachment. It must, therefore, be held that the mortgage 
deeds in suit, so far as they are contrary to the attachment, are void as against - 
all claims enforceable under the attachment (Sec. 64, C. P. C.). The ie 
court, however, held that, in so far as sums advanced under the deed of 


. Rs. 36,000 were paid by the plaintiffs-mortgagees, to prior encumbrancers 


who had a charge on most of the mortgaged properties, the deeds in suit are 
valid to the extent of sums thus paid and create a valid charge on the pro- 
perties which were redeemed by the plaintiffs-mortgagees. 

The learned advocate for the defendant-appellants strenuously con- 
tended that the lower court allowed the plaintiffs to succeed on a claim of 
subrogation, which claim had not been made in the plaint, and that they 
were prejudiced inasmuch as they might have pleaded limitation and want 
of due execution and attestation. We are of opinion that the learned 
Subordinate Judge has not allowed the plaintiffs to succeed by an appeal to 
the doctrine of subrogation, though his judgment is somewhat vague on the 
point. 

The mortgage deed of Rs. 36,000 gives details of prior encumbrances 
and except for three small sums the entire consideration is left with the 
mortgagees for the discharge of those encumbrances. It has been found 
that the mortgagees paid Rs. 10,133-11-0 to prior mortgagees. ‘The consi- 
deration of the other deed, namely, thar, for Rs. 1,950, was partly left for 
payment to certain creditors who had no charge on any property and was 
partly paid to the mortgagors in cash. There can be no.doubt that this 
mortgage was contrary to attachment under which the defendant-respon- 
dents c and should be considered to be void against them. The same 
view must be taken as regards‘so much of the consideration of the mortgage 
for Rs. 36,000 as was paid to the mortgagors in cash or to prior creditors not 
shown to have had 3 charge on the property mortgaged under the deed in 
suit, but as ds Rs. 7,807-8-0 which represents prior encumbrances 
discharged by ee laintiffs-mortgagees the position is quite different. ‘The 
attachment’ was subject to the prior encumbrances. The mortgagors’ equity 
of redemption as it was on the date of atrachment should alone be considered 
to have been attached. The interest in the property vested in the prior 
mortgagees was not affected by the attachment; and so far as that interest 
passed to the new mortgagees, the mortgage for Rs. 36,000 was not contrary 
to the attachment. Section 64 of the Civil Procedure Code merely provides, 
that 

Where an attachment has been made, any private transfer . .. of the 
property attached or of any interest therein .. contrary to such attach- 
ment shall be void as against all claims enforceable under the attachment. 


A mortgage is the transfer of an interest in the mortgaged property 
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by the mortgagor to the mortgagee. As already stated, the attachment crn 
could not affect the interest which had been previously transferred to the — 
prior encumbrancers; and the only enforceable claim which the attaching 1*4 
creditor had under the attachment was in respect of the mortgaged property Lacum 
minus that interest. So far as that interest was transferred by the new Naman 
mortgage during the continuance of the attachment, it was in no way 
contrary to the attachment, and to that extent the mortgage for Rs. 36,000 
is valid. This result is not materially different fram the one which would Nemat- 
have been arrived at if the plaintiffs mortgagees had been allowed to succeed ™!*” 7 
on a claim of subrogation. The latter course would lend some support to the 
contesting defendants’ contention that it was not put forward in the plaint 
in so many words. At the same time, the plaint makes it perfectly clear 
that the mortgage money under the deeds in suit was applied towards the 
payment of prior encumbrances. It is not necessary to invoke the aid of 
the doctrine of subrogation, as we hold that che mortgage deed for 
Rs. 36,000, on which the present claim is based,'is itself valid to the extent 
of prior encumbrances paid thereunder. 

Section 276, C. P. C. of 1882 has been re-enacted as Section 64 of the 
present Code of Civil Procedure with a slight verbal alteration which, if 
anything, strengthens the case of the plaintiffs-mortgagees. The words 
“during the continuance of attachment” have been replaced by the words 
“contrary to such attachment.” It was held under the old Code by their 
Lordships of the Privy Council in Dinobundhu Shaw Chowdhry v. Jogmeya 
Dast that the new mortgage in circumstances similar to those of the present 
case was valid to the extent of the prior encumbrances paid out of the 
mortgage money advanced during the continuance of an attachment. Their 
Lordships observed as follows:— 


So far as the mortgage for 40,000 rupees (mortgage made during the 
continuance of attachment) prejudiced the execution creditor, it is void as 
against him; but the section does not render void transactions which in no 
way prejudice him; and to hold the mortgage void so as to confer upon him 
a benefit, which no one ever intended he should have, is entirely to ignore 
the object of the section and to pervert its obvious meaning. It is impossible 
to hold that the effect of that section is to give an execution creditor an 
unencumbered fee simple instead of an equity pf redemption against the 
intention of the parties. 

Accordingly we hold, on the language of Section 64, C. P. C., and on 
the authority of the case noted above, that the conclusion arrived at by the 
lower court as regards the liability of the mortgaged properties in respect of 
Rs. 14,003-14-3 due to plaintiffs of Suit No. 49 of 1929 is correct. 

One of the questions raised in the lower court was that the deeds in 
suit were not genuine or for consideration. That court held the-deeds to 
be genuine. As regards consideration, it found that the deed for Rs. 36,000 
was valid to the extent of prior encumbrances discharged by the plaintiffs 
of both suits. It recorded no finding as regards the consideration of the 
other mortgage deed for Rs. 1,950, as it dismissed suit No. 55 of 1929 (in 
which the claim on the basis of that mortgage was persisted in) on a 
preliminary ground. It recorded no finding on that part of the case in the 
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other suit, as the plaintiffs elected to confine their claim to the mortgage for 
Rs. 36,000. The question isnot material, as we have held that that mort- 
gage is void as against the contesting defendants having regard to Section 
64, C. P. C. The lower court decreed Rs. 14,003-14-3 in suit No. 49 af 
1929 (F. A. No. 8 of 1931), which has not been questioned in the appeal 
arising from that suit. In suit No. 55 of 1929 (F. A. 347 of 1930) the 
evidence shows that three sums 3,657, 1172 and 2,978-8-0 (total 7,807-8-0) 
were paid by the plaintiffs of both suits to prior encumbrancers. It should 
be noted that Mathura Prasad is not one of them. The share of the plaintiffs 
of suit No. 55 of 1929 is 4|9th that sum. In the view of the case we have 
taken this latter suit should also be decreed. Though the lower court has 
left other issues undecided, we think that it is not necessary for us to 
remand the suit or remit issues, as the findings of the lower court confirmed 
by us in appeal No. 8 of 1931 have become conclusive. All those who are 
parties in suit No. 55 of 1929 are also parties in the other suit. Nor is 
there any material question which cannot be disposed of on the materials 
before us. A decree in terms similar to those of the decree in suit No. 49 
of 1929 (F. A. No. 8 of 1931) should be passed in suit No. 55 of 1929 
(F. A. No. 347 of 1930). 

The only other question which was urged before us in F. A. No. 347 
of 1930 has reference to property No. 6, as to which the lower court held 
in the other case that there was no evidence as to whether it was under 
attachment in execution of decree. Accordingly it directed sale of that 
property. If all the issues arising in the connected suit had been decided, 
by the lower court, this part of the decree would have been otherwise, as we 
find from the evidence of Doongar Mal, one of the mortgagees, that pro- 
perty No. 6 (village Barsua, mahal Ganga Ram Gir) had been sold in 
execution of a decree obtained by a prior mortgagee before the present sutts 
were brought. He made this statement in answer to the contesting defen- 
dants’ plea that one of the mortgaged properties not having been included 
in the claim the suit was bad. He explained the reasons why that property 
had been left out. Accordingly we must hold that suit No. 55 of 1929 1s 
not bad for the reason that one of the mortgaged properties has been Jeft 
out, as it has been sold at the instance of a prior mortgagee and the plaintiffs 
mortgagees can now have no claim to sale thereof. This fact did not 
appear in suit No. 49 of 1929 (F. A. No. 8 of 1931), and the decree of the 
court directing the sale of property No. 6 will be ineffectual. 

- The result is that F. A. No. 8 of 1931 is dismissed with costs, F. A. 
No. 347 of 1930 is allowed with proportionate costs; and we direct that a 
decree in terms similar to that in suit No. 49 of 1929 (F. A. No. 8 of 1931) 
giving six months time for payment from this date be passed for recovery 
of 4|9th of Rs. 7,807-8-0 except so far that property No. 6 will not be 
sold. 

Cross-objection filed by Krishna Murari Lal and another is dismissed. 


a 
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FULL BENCH 
AN ADVOCATE—In the matter of* 


Legal Practitioner—Drafting of pleadings—Duty of pleader. 
Per THomM, J.—No counsel is entitled to frame a serious charge against 
a party to a litigation unless he is in possession of admissible and relevant 


Jan. 21 


THow, f. 


evidence upon which, if accepted, counsel could reasonably ask the court to Iqrar Arman, 
J: 


hold the allegations true. It may well be that the evidence in support of 
the allegation is untrue and it is certainly not the duty of a counsel in the 
ordinary course to test the truth of the witnesses whom he intends to put 
into the witness box but at the conclusion of the evidence which he has 
led he`should be in a position to submit as a reasonable proposition to the 
court that the evidence which he has led, if accepted, establishes the allega- 
tions for which he had made himself responsible. If he is not in possession 
of such evidence to support them he is not entitled to make grave and serious 
allegations such as murder, conspiracy, forgery. - 

Per IQBAL AHMAD, J.—It is imperative in the interest of administration of 
justice that too rigid a test of the conduct of an advocate in the matter of 
drafting pleadings should not be emphasised and that the test should be 
such as not to deter a counsel from fearlessly placing before the court such 
allegations as their clients instruct them to make, so long as those allegations 
do not appear manifestly reckless and unfounded. It is no doubt the duty 
of counsel to use their own jud t, experience and discretion and not to 
make irrelevant or unduly akaz allegations in the pleadings, but it is 
equally their duty to embody the case of their clients in the pleadings fear- 
lessly, provided the instructions received from the clients justify the cas 
embodied in the pleadings. While on the one hand a counsel is expected tv 
be careful and not reckless in drafting, he cannot, on the other hand, assume 
the role of a judge and refuse to embody the allegations that his client 
instructs him to make unless and until he has examined the evidence on the 
subject. A ‘counsel is in one sense the mouthpiece of his client, but he 
does not guarantee or pledge bimself for his client’s veracity. 

Per Autsop, J.—On the one hand counsel must look to the interests of 
his client and not be deterred by fear or favour from making allegations 
which in those interests it is necessary for him to make. On the other 
hand, he cannot take shelter behind his client and claim to be an entirely 
irresponsible instrument in his client’s hands. There remains in him a duty 
and an obligation to his fellow-citizens and he is certainly not entitled to 
make scandalous and serious allegatians against those fellow-citizens unless 
he has some basis upon which the allegations can be grounded. 

B. B. Chandra himself with B. S. Darbari. 
Mubemmad Ismail (Government Advocate) for the Crown. 


The following judgments were delivered:— 


THoM, J.—On January 24, 1934, notice was ordered by this Court to 
go to Mr. Chandra to show cause why he should not be proceeded against 


for professional misconduct. 


ALLSOP, J. 


Thom, J. 


For some reason or other notice did not go to Mr. Chandra, but the - 


matter of his ‘conduct was referred for enquiry to the Bar Council. ‘The 
Hon’ble the Chief Tustice appointed a Committee consisting of Mr. P. L. 
, *Mis. Case 65 of 1934 i 
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Banerji, Dr. N. C. Vaish and Mr. Marli Manohar, to enquire into Mr. 
Chandra’s conduct. a 
Mr. Chandra’s conduct in dbrinection with a certain case had been 


hie ONT adversely commented on by the learned Judge who directed that notice 


in re 


Thom, J. 


should go to him on January 24, 1934. 

The facts may be.briefly stated. They are fully set out in the report 
of the Bar Council Committee. Mr. W. C. de Noronha, a citizen of Cawn- 
pore, died on November 23, 1932. After his death an application for 
letters of administration with a copy of the will of the deceased, dated . 
November 20, 1932, was made on May 2, 1933, in the High Court by 
Mr. W. C. de Noronha, a son of the deceased. One Mrs. Peters, who, it 
appears, had nursed Mr. Noronha through the long illness that preceded his 
death, entered 2 caveat on July 17, 1933. Mrs. Peters opposed the grant of 
letters of administration to the applicant and filed a written statement in 
support of her allegations against the grant of letters of administration. It 
it unnecessary at this stage to go into the history of this written statement. 
The learned judge before whom the application was made did not consider 
that the written statement complied with the provisions of the Code: of 
Civil Procedure and he directed that 2 proper written statement be filed 
by counsel for Mrs. Peters. In compliance with the direction of the learned 
Judge a written statement was filed upon November 24, 1933. In this 
statement there are certain charges made against the sons and son-in-law 
of the late Mr. Noronha and against Mr. Lyde, who was then Joint Magis- 
trate in Cawnpore, and Mr. Bhasin, an advocate practising in Cawnpore. 
These allegations have been grouped under four heads: 

(1) Conspiracy, (2) Forgery, (3) Undue influence, and (4) Murder. 

In their report the Bar Council Committee stated :— 

There can be no doubt that allegations of conspiracy, forgery and murder 
were made against the sons and sans-in-law of the late Mr. Noronha and 
that further undue influence was alleged against Mr. L. G. Lyde, Joint 
Magistrate of Cawnpore, and forgery against Mr. Bhasin, an advocate of 
Cawnpore. 

I do not consider it necessary to deal with the evidence upon which the 
charges of undue influence against the sons and sons-in-law of the late 
Mr. Noronha were based. In my opinion Mr. Chandra, who was Mrs. 
Peter’s legal adviser, and who accepts now full responsibility for the charges 
made in the written statement, had undoubtedly in his possession sufficient 
materials to entitle him to make allegations of undue influence against the 
sons and sons-in-law of the late Mr. Noronha. This Court is not asked at 
this stage to decide whether that evidence is sufficient to establish the 
allegation of undue influence, but, t6 my mind, there is no doubt whatever 
that Mr. Chandra was in possession of information which entitled him to 


make an allegation of undue influence against the sons and sons-in-law of 
-the late Mr. Noronha. 


The charge of undue influence against the Joint Magistrate and the 


; £ A -.._ charge of murder against the sons and sons-in-law of the late Mr. Noronha 


_ and the charge of forgery against Mr. Bhasin stand, however’, in my judg- 
, Mnent, in a different position. 


It is not disputed that upon November 20, 1932, the Joint Magistrate 
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went to the house of the late Mr. Noronha, that be remained in the house  cvn 
for a number of hours and that, before Le left, it was announced that Mr. —— 
Noronha had executed a will. Mr. Chamdra maintains that he was entitled 22 
to make the charge of undue influence against the Joint Magistrate on the An Apvocarte 
following facts, viz., firstly, Mr. Noronha had been an accused person ™* 
shortly before the execution of the will on November 20, in the Joint rhom, J. 
Magistrate’s court; secondly, he was on terms of friendship with Mr. 
Noronha’s sons, thirdly, he remained for a long time in the house of the 
late Mr. Noronha on the date upon which the will is alleged to have been 
executed; fourthly, subsequent to the execution of the will he returned to 
the sons of Mr. Noronha the keys, the Fible and the despatch case, which 
he had taken from Mr. Noronha’s house cn November 20, 1932, and which 
he had upon that date or upon the folloving day deposited with the Char- 
tered Bank in Cawnpore. ‘These facts, wnich are not in dispute, constituted 
in Mr. Chandra’s view sufficient grounds upon which to prefer a charge of 
undue influence upon a judicial officer Having given this matter my 
fullest consideration I am unable to agre. It has been assumed that there 
was some hostility on the part of Mr. L~de towards Mr. Noronha because 
Mr. Noronha had been an accused persen in his court. I refuse to give 
judicial approval to the theory that a jucge must be presumed to entertain 
feelings of hostility to persons who appear before him either as civil litigants 
or accused in his court. If that theory had any support in fact then His 
Majesty’s Judges would probably constitate the most hostile section of the 
human race. Because an accused person appears before a judge in his court 
it is ludicrous to suggest that that judge should be presumed to entertain 
towards him any feeling of hostility or tnat the judge, impelled by malice, 
would pursue the party into his private life and use his influence to pre- 
judice the party and undermine his interests or defeat his legitimate inten- 
tons. 

It is true that Mr. Lyde remained =or some considerable time in the 
house of the late Mr. Noronha on Nevember 20, 1932, during which 
period the will was executed. There does not appear, however, to have 
been any attempt on the part of the Jo nt Magistrate to conceal what he 
was doing whilst in Mr. Noronha’s house. According to the evidence which 
was in the possession of Mr. Chandra, -he Joint Magistrate sent for the 
Civil Surgeon in order that it might be ascertained whether Mr. Noronha 
was in a fit state to execute a will. According to the evidence of Mr. 
Chandra’s own witnesses, two of them az least, if their statements be true, 
were actually in the room when the Joirt Magistrate and Mr. Bhasin were 
endeavouring to take down to Mr. Noronha’s dictation the will which is 
alleged to have been executed on that dat=. It is a matter of admission that 
Mr. Noronha was then in a very weak state. His ‘death occurred three days 
later and it is well known to those who rave experience in the framing of - 
wills that, to take the instructions from: a man who is upon the point of. - 
death, who is in a very weak condition and who has a large amount of `> - . 
property, is a task which cannot be comoleted within a short period. Mr. - ¿- 
Chandra himself knew that when Mr. Moronha’s earlier will was executed 
in Simla on September 30, 1930, when Fir. Noronha was in full possession 
of his senses and faculties and when he was suffering from no incapacity, _ 
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it took him four or five hours to.conyey the instructions in regard to the 
execution of the will. me 
It is a matter of admission that after the alleged execution of the will 


Aw Avvocatr the Joint Magistrate removed from the house the keys, the Bible and the 
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Thom, J. 
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despatch box already referred to. If he had been acting in concert with 
the sons, he would not have removed these articles. Not only does he 
remove them but he deposits them at the Chartered Bank and he does it 
with the knowledge of the District Judge. According to Mr. Chandra 


_ the despatch box was suppbsed to contain the will and the trust deed, which 


"i were cxecuted on September 30, 1930, under which the sons of Mr. Noronha 


took no part of Mr. Noronha’s estate. 

It is true that upon a subsequent date the keys and the despatch box 
and the Bible were returned to Mr. Noronha’s sons. The Joint Magistrate, 
however, did not act in this matter ex proprio motu; he acted under the 
direction of the District Judge. The District Judge held that he had no 
jurisdiction in the matter and suggested that these articles should be returned 
to those who were Mr. Noronha’s legal representatives and who took his 
estate under the will which was executed on November 20, 1932. 

Now upon these facts I find it impossible to hold that any responsible 
counsel was entitled solemnly to asseverate in a written statement that this 


` judicial officer had been guilty of the affence of bringing undue influenc: 


to bear upon a weak and feeble ald man who was on the point of death. 
Undoubtedly Mr. Lyde’s conduct throughout quite legitimately could have 
been made the ground of cross-examination. If he had been cross-examined 
upon his conduct on November 20, 1932, I have not the slightest doubt 
that he would have been able to give a satisfactory explanation of the facts. 
Counsel would have been entitled to cross-examine, but I am clearly of the 
-view that counsel was not entitled to frame against him so grave and so 
serious a charge upon the information which was in his possession. 

With regard to the charge of murder the position of Mr. Chandra is 
weaker still. It is quite clear from the information which has been laid 
before us during i OEE of this matter that Mr. Chandra himself enter- 
tained grave doubts as to the propriety of framing a charge of murder. So 
far as I am able to judge from the information before us, the only two 

rsons who ever stated that Dr. Noranha and Dr. D’Silva murdered the 

te Mr. Noronha are Mrs. Peters and Mr. Chandra himself. Mrs. Peters 
obviously could not speak of her own knowledge of what took place on the 
night before Mr. Noronha died. Her suggestion is that under the guise of 
an operation Dr. Noronha and Dr. D’Sitva murdered the late Mr. Noronha. | 
She was not present at the house at the time. Neither was Mr. Chandra, 
and when they make allegations of murder, therefore, they make them upon 
the evidence of witnesses who were able to speak of their own knowledge as 
to what took place upon November 22—the day before Mr. Noronha died. 
Only two witnesses give first-hand information upon this matter, firstly, 
Mr. Bhagwan Din Misra, and , secondly, a nurse, Miss Sarah Thomas. In his 
statement to Mr. Chandra, Mr. Bhagwan Din Misra does not in terms state 
that he was present when any operation was performed. It is a fair infer- 
ence from the expression which he does use, however, that he was present. 
The matter is, however, not free from daubt. He does say that an operation 


A. Le J. R. HIGH COURT 763 


was performed and that shortly afterwards Mr. Noronha became unconscious Cm 
and that he never recovered consciousness.- Miss Sarah Thomas states that 
she was nurse in attendance upon Mr. Noronha and that Dr. Noronha and 
Dr. Silva performed an operation upon the late Mr. Noronha the night An AprocaTs 
before he died. In her statement to Mr. Chandra she does not suggest that 7 ™ 
these two doctors murdered Mr. Noronha. Thom, J. 
There are two significant facts which tell very heavily against Mr. 
Chandra. One is that he did not ask either Mr. Bhagwan Din Misra or 
Miss Strah Thomas if they were present when the alleged operation is said 
to have been performed. ‘The second is that he did not ask either of these 
witnesses what was the nature of the operation which was performed. From 
Mr. Chandra’s statement to us it appears clear that he had entertained the 
suspicion, having taken the statements of these two witnesses, that murder 
had been committed. Eventually he did make a charge of murder in the 
written statement. Before making it he did not consider it worth while 
to elucidate the matters to which I have referred. Before he framed the 
most serious charge which can be brought against any citizen, be did not 
think it worth while to send for these witnesses and ask them if they were 
present when the operation was performed and what was the nature of the 
operation. Mr. Chandra explains that it was in ths interests of the sons of 
Mr. Noronha that Mr. Noronha should die befare he revoked the will 
which he is alleged to have executed on November 20, and he further states 
that, according to the information which he had, Mr. Noronha was likely 
to revoke the deed which he had executed upon that date. That may well 
be so, but upon so slender foundation he is not enritled to prefer a charge 
of murder, and I must frankly say that I am amazed that any responsible 
counsel could have, upon this flimsy evidence, framed so serious a char 
Allegations of forgery were made in the written statement. ese, 
allegations were made against the sons and sons-in-law of Mr. Noronha 
and against Mr. Bhasin, who was present when the will was alleged to have 
been executed. There is no doubt now that a document, which purported 
to be a will, was executed on November 20, 1932. It is further within our 
knowledge that upon that date Mr. Norcnha was in such a weak state that 
he was unable to affix his usual signature to the will and that instead of his 
signature his thumb mark appears therean. The anly evidence or inform- 
ation upon which the charge of forgery was framed appears to have been a 
story that shortly after Mr. Noronha died his thumbs were found to be 
black, and further, that one of Mr. Noronha’s sons was seen to have two 
foolscap pages which were blank but had thumb marks affixed to them 
shortly before Mr. Noronha died. Upon that evidence I am clearly of the 
view that Mr. Chandra was not entitled to prefer a charge of forgery 
against a brother practitioner or indeed against any one. 
In the course of their report the Bar Council Committee referred to a 
decision of a Full Bench of the Allahabad High Court reported in 46 L L. R. 
All. 121, and the Committee appear to have accepted the statement of the 
law in that case. The passage referred to by the Committee is as follows:— 
Members of the legal profession are under no duty to their clients to make 
grave and scandalous charges either against Judges or the opposite parties 
on the mere wish of their clients. They are not puppets compelled to obey 


1935 





764 HIGH COURT [1935] 


the dictates of their clients where matters of good faith and honourable 
conduct are concerned. They are responsible to the court for the fair and 
honest conduct of a case. They are not mere agents of the man who pays 
them, but are acting in the administration of justice, and in matters of 
this kind they are bound to exercise an independent judgment and to conduct 
_ themselves with a sense of personal responsibility. If they fail to act with 
reasonable care and caution, they are unfit to enjoy the privileges conferred 

upon them by law and serious breaches must be visited with punishment. 
So far as it goes, with respect, this appears to me to be a statement of 
the law which is unchallengeable. It is an axiom which no one will challenge 
that in the conduct of a case a counsel ought to act with caution and with,. 
circumspection. Mr. Chandra, however, in support of his position referred 
to ano er Full Bench decision of this Court reported in 23 A. L. J. 469 . 


. and relied especially upon a passage in the judgment of the learned Chief 


Justice which is as follows:— 


A counsel is entitled to accept the instructions of the client subject to 
this, that, as a matter of prudence and for one’s own ceputation, it is not 
well to associate oneself with reckless charges of fraud and criminality or to 
indulge in abuse; and counsel should explain to clients that these charges, if ` 
unproved, gravely injure the case, and prejudice the Judge. Counsel is not 
supposed to go hunting here, there and everywhere to test by extraneous 
circumstances the veracity of his client. It cannot be done nor is it the 
practice to do it. 

In my judgment this statement of the law in no way conflicts with the 
earlier statement contained in the decision in the case reported in I. L. R. 
46 AlL 121. Most assuredly a counsel is not ex d to conduct an inquiry 
into the statements made by his client. But as ere client makes a state- 
ment upon facts which cannot possibly be within his own knowledge, then 
it is undoubtedly the duty of counsel before he makes an allegation based 
on the information supplied by the client in a written statement to discover 
if there is evidence in support of this allegation. He is entitled to accept 
his client’s statement of facts so far as these facts may be within the know- 
ledge of the client. But if his client desires him to frame serious and grave 
charges in a written statement then undoubtedly it is the duty of the 
counsel before he does so to satisfy himself that there is reasonable evidence 
forthcoming in support of these allegations. It is somewhat difficult to lay 
down a general ale which will operate fairly in every case, but I think this 
at least may be stated—no counsel is entitled to foes rame a serious charge 
against a party to a litigation unless he is in possession of admissible and 
relevant evidence upon which, if accepted, counsel could reasonably ask the 
court to hold the allegations true. It may well be that the evidence in 
support of the allegations is untrue and it is certainly not the duty of a 
counsel in the ordinary course to test the truth of the witnesses whom he 
intends to put into the witness box but at the conclusion of the evidence 
which he has led he should be in a position to submit as a reasonable pro- 
position to the court that the evidence which he has led, if accepted, estab- 
lishes the allegations for which he had made himself responsible. If he is 
not in possession of such evidence to support them he is not entitled to make 
grave and serious allegations, such as are contained in the written statement 
which was filed by Mr. Chandra on behalf of Mrs. Peters. 
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The Bar Council Committee, upon å consideration of the information 
whicb was in Mr. Chandra’s possession when he framed the charges already 
referred to, conclude by stating: 


CIL 
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We are of opinion that Mr. Chandra did not act recklessly and without AN Anvoca 


sufficient care. On the contrary we are of opinion that having regard to 
: the circumstances of the case and the instructions of his client he was 

justified in approving the written statement and that he could not con- 

sistently with his duty to his client and in her interests do otherwise. 

So far as the charges of undue influence against the Joint Magistrate, 
forgery against Mr. Bhasin, and murder against the sons and sons-in-law 
of the late Mr. Noronha are concerned, I am unable to agree with the con- 
clusion of the committee. Without reservation, and without qualification 
I must say that in my judgment the finding of the Bar Council committee 
upon these charges is not justified. I am aware that usually this Court will 
accept, especially when there is no objection preferred by the learned 
Government Advocate, the finding of the Bar Council. This Court, how- 
ever, is not bound by and, in my view, m this case the Court ought not to 
accept the finding of the Bar Council so far as that finding relates to the 
three charges mentioned above. Having given the matter my fullest 
consideration I am of opinion that as counsel for Mrs, Peters in her opposi- 
tion to the application to the letters of administration upon the will of the 
late Mr. Noronha, Mr. Chandra did not act with that caution, circumspec- 
tion and propriety with which he should have acted, especially having in 
view the very serious charges which were contained in the written statement 
which he filed. In my judgment Mr. Chandra has not acted in this matter 
consistently with his duty to the Court and in consonance with the high 
traditions of the legal profession. l 

The Bar Council Committee hold that Mr. Chandra has not been 
guilty of professional misconduct. I do not agree with that finding. I 
understand that my learned brothers are in agreement that in any event no 
punitive order should be passed. On this question I do not propose to 
dissent and having stated my view on the matter I do not suggest in the 
circumstances that this Court should take any action against Mr. Chandra, 

IQBAL AHMAD, J.—I regret I am unable to agree with the observations 
made by my learned brother who is presiding over this Bench as, after giving 
the matter my best consideration, I have come to the conclusion that the 
finding recorded by the Bar Tribunal “that Mr. Chandra did not act reck- 
lessly and without sufficient care” is perfectly correct. Indeed having 
regard to the circumstances of the case, to which reference shall presently 
be made, I have no hesitation in holding that Mr. Chandra was justified in 
drafting the written statements on behalf of his client in the terms that he 
did, and that consistently with his duty to his client he could not do other- 
wise. 

The charge against Mr. Chandra was that in the written statement 
drafted by him in testamentary suit No. 2 of 1933, on behalf of the 
objector Mrs. A. Peters he made accusations of conspiracy, forgery and 
murder against the petitioner and certain others and the ge of undue 
influence against Mr. Lyde, the City Magistrate of Cawnpore, and the 
charge of forgery against Mr. Bhasin, an advocate of Cawnpore, without 
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satisfying himself that there was any evidence to support the charges, and 
he was thereby guilty of professional misconduct. 
In order to appreciate the finding recorded by the Bar Tribunal that 


Ax Apvocars the charge was not brought home to Mr. Chandra it is necessary to state the 


im re 


facts in some detail. One Mr. W. C. de Noronha, a prominent citizen of 


Iqbal AB Abmed, Seer anne died on November 23, 1932, leaving properties worth about 


J. 


. 10 lakhs. Mr. Noronha was at the time of his death an old man of 
over 70 years of age and was suffering from diabetes and it appears from 
the statement of Major Clyde, the then Civil Surgeon of Cawnpore, that he 
had two carbuncles and his condition was grave more than two weeks 
before his death. It is common ground that the relations of Mr. Noronha 
with his sons were very bad since 1924 and the sons were living separately 
from the father. In this connection it may be pointed out that in the 
family Bible there are entries about the four surviving sons to the effect 
that they were disowned by Mr. Noronha “as most unfaithful and ungrate- 
ful.” Mrs. Peters, on whose instructions the written statements, the subject 
of charge, were prepared by Mr. Chandra is' proved to have been on terms” 
of great intimacy with the late Mr. Noronha for several years, and she used 
to visit Mr. Noronha during his last illness till November 14, 1932, and was 
looking after and nursing him in his illness. It is admitted that the sons 
came to live in the house of Mr. Noronha on November 14, 1932, and 
continued to live in the house till the date of his death. The sons prevented 


- Mrs. Peters from entering the house since they came to live there. We also 


find that on November 19, 1932, the sons or the sons-in-law of Mr. Noronha 
took possession of his keys and when Mr. Noronha came to know- of this 
fact, he was upset, and desired that the Collector should come to his house. 
The parties in the testamentary case were at variance as to the reasons why 
Mr. Noronha desired to see the Collector but, for the purposes of the present 
case, it is immaterial to deal with the merits of the respective conteiitions 
of the parties on the point. 

It is admitted on all hands that on November 20, 1932, Mr. yde: came 
to the house of Mr. Noronha at about 12 noon and stayed there till about 
7 P.M. and it is alleged that during this interval a will was prepared by Mr. 
Bhasin, advocate, on instructions received from the late Mr. Noronha and 
was faired out and signed by Mr. Noronha and attested by witnesses. The 
genuineness and validity of this will was challenged by Mrs. Peters in the 
testamentary suit referred to above. Mr. Lyde took with him the attache 
case and the Bible from the house of Mr. Noronha and deposited the same 
in some bank. There is no evidence before us as regards the events that 
took place on November 21. On November 22 one Major Tee who was a 
friend of Mr. Noronha visited him and it appears from his statement that 
has been exhibited in the case, that during the course of the conversation 
that he had with Mr. Noronha the latter told Major Tee that he had never 
executed any will on the date on which he was alleged to have done so. 

One of the sons of the late Mr. Noronha filed an application for Letters 
of Administration with a copy of the will of the deceased dated November 
20 on May 2, 1933, in this Court. A caveat was entered by Mrs. Peters and 
on August 17, 1933, a written statement was filed on her behalf. The 
written statement is very brief and is divided into eight paragraphs. We 
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are not concerned with Paragraphs 1 to 7 of the written statement. It is 
stated in Paragraph 8 that “the affidavit cated July 31, 1933, contains all 
true facts in controversy and it may be <reated as a part of my written 
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statement”. The affidavit referred to in zhis parag-aph is the affidavit of An Apvoca 


Mrs. Peters and in that affidavit the charges of conspiracy, forgery, murder 
and undue influence are set forth in great detail. The learned Judge who 
heard the testamentary case was of the opinion that the written statement 
and the affidavit were “hopeless for the parpose for which they are filed.” 
The learned Judge accordingly granted leave to counsel for Mrs. Peters to 
amend the written statement or to entirely redraft it if he so wished. 
Several amended and additional written statements were thereafter filed on 
behalf of Mrs. Peters and Mr. Chandra tal-es full responsibility with respect 
to having drafted the same. 

The question that we have to consider is whether Mr. Chandra did act 
recklessly and without sufficient care in drafting the written statements 
mentioned above and whether he was guilty of prcfessional misconduct in 
having drafted the written statements in PAON ee with the instructions 
given to him by his chent. It is not dissuted that the written statements 
were completely in accordance with the instructions given to Mr. Chandra 
by Mrs. Peters. The question, therefore, remains whether Mr. Chandra 
did recklessly and without taking sufficient care embody the allegations of 
conspiracy etc. in the written statements and was thereby. guilty of profes- 
sional misconduct. After having considered the facts of the case I have 
no hesitation in answering the question ir the negative. 

It is abundantly proved from the materials, to which detailed reference 
has been made by the Bar Tribunal in i-s finding, that Mr. Noronha had 
got a will prepared at Simla in 1930 by Mr. Beven Petman, a Barrister of 
Lahore and that he had by that will dev-sed the major portion of his pro- 
perties for charities and had bequeathed two houses and a sum of Rs. 50,000 
and a further allowance of Rs. 100 for ife to Mrs. Peters. In the course 
of his submissions Mr. Chandra suggested that that will was probably in the 
attache case and was removed by the sans, and I am not prepared to say 
that the suggestion is without force. Toere is also some evidence to show 
that along with the will Mr. Noronha executed a deed of trust for putting 
into immediate operation the clauses of the will as regards the bequest in 
favour of charity, so as to set at rest all objections to the validity of the 
will because of its non-registration. It is worthy of note that no portion 
of the property was devised by this will ic favour of the sons. The disputed 
will of November 20, 1932, no doubt al:o purported to devise properties of 
considerable value for charities, but the .uggestion on behalf of Mrs. Peters 
in the testamentary suit was—and there was considerable force in the sug- 
gestion—that the provision as to the charitable gift-was illusory and designed 
to leave the entire estate of the deceased to the sons as the provision to 
charity was void. 

It is also in evidence that the late Mr. Noronha was an accused in a 
case under Section 379, J. P. C. that waz pending in the court of Mr. Lyde 
till November 17, 1932. That case w:s compromised on that date. We 
further find from the affidavit filed b~ Mrs. Peters in this Court in the 
testamentary suit that one of the sons and a sor-in-law of Mr. Noronha 
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performed an operation on Mr. Noronha on November 22 and Mr. Noronha 
died the next morning. 
The following undisputed facts were, therefore, before Mr. Chandra 


An Apvocats before he drafted the written statements:— 


in re 


(1) Mr. Noronha was displeased with his sons and had turned them 


Iqbal Abmad, OUt of his house and disowned them so far back as in the year 1924. 


J. 


(2) In the year 1930 he had executed a will with all due publicity 
bequeathing the major portion of his property for charity and had also by 
the same will devised two houses and a sum of Rs. 50,000 to Mrs. Peters 
and had totally disinherited. the sons. 

(3) There is absolutely no suggestion and much less any evidence of 
any reconciliation between the father and the sons prior to November 
14, 1932. 

(4) The sons either effected an entry in the house of Mr. Noronha 
contrary to his: wishes or came to live in the house with his consent on 
November 14, 1932. 

(5) From the time that the sons came to.live in the house of Mr. 
Noronha Mrs. Peters was not allowed to enter the house. 

(6) There is no evidence to show what led Mr. Noronha to change his 
mind between November 14 and November 20—the date on which the 
will is alleged to have been executed. 

(7) The will is alleged to have been executed at a time when a 
Magistrate of Cawnpore before whom only three days before the alleged 
execution of the will the testator figured as an accused in a case under 
Section 379, I. P. C. was present. 

(8) There is no explanation as to why Mr. Lyde had to remain in the 
house of Mr. Noronha for about 7 or 8 hours. 

(9) No attempt was made to deposit the will in the office of the 
District Judge, Cawnpore, during the lifetime of Mr. Noronha. 

(10) Even the ordinary precaution, that is usually taken, when the 
testator is in such a weak state of health as Mr. Noronha was, of getting the 
will registered, was not taken. 

(11) A respectable man like Major Tee had given statement in writing 
to Mr. Chandra that the testator denied having executed a will in favour 
of the sons. 

(12) One day before the death of Mr. Noronha an operation was per- 
formed by one of the sons who was one of the legatees under the will and 
the testator did not survive the operation for more than 12 hours. 

(13) The operation was performed on a patient who was suffering from 
chronic diabetes without taking the Civil Surgeon into confidence, who, it 
is admitted, was treating the patient during his last illness. ; 

(14) After the death of Mr. Noronha his thumb was found besmeared 
with ink. 

The facts noted above speak for themselves and comment is superfluous. 
Apart from’ these facts Mr. Chandra had the statements in writing of 
Bhagwan Din Misra, the record-keeper in Mr. Noronha’s firm, and of 
Ghani, a personal servant of Mr. Noronha, and of Miss Thomas who was a 
nurse‘in attendance on Mr. Noronha during the relevant period, and these 
statements did support the charges of conspiracy etc. embodied in the affi- 
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davits of Mrs. Peters. Over and above these statements there were the Gyn 
affidavits of Mrs. Peters clearly formulating the charges of conspiracy etc. — 
mentioned above. In view of the facts and materials noted above Mr. Z” 
Chandra was, in my judgment, not only justified, but clearly in duty bound Aw Anvocatr 
to make the allegations that are embodied in the written statements. The =~” 
measure of the responsibility of a counsel in drafting pleadings is set out in Jobe! Abmed 
the Full Bench decision reported in In the matter of a Vaki. It was i. 
observed in that case that 

2 client who consults a counsel and who requires 2 plaint or written state- 

ment to be drafted instructs the counsel as to the facts of the desired 

document. It unfortunately does not always happen that those facts are 

true, but from the counsel’s point af view that is not a material matter, 

and indeed if one looks at pleadings in cases generally it is obvious that a 

plaint and the written statement cannot both be, true because an issue or 

issues arise out of the denials of the truth of the averments on one side or 

the other and that enables the case to be fought upon clear lines. A counsel 

is entitled to accept the instructions of the client subject to this, that, as 

a matter of prudence and for one’s own reputation, it is not well to associate 

oneself with reckless charges of fraud and criminality or to indulge in 

abuse; and counsel should explain to clients that these charges, if unproved, 

gravely injure the case, and prejudice the Judge. Counsel is not supposed 

to go hunting here, there and everywhere to test by extraneous circumstances 

the veracity of his client. It cannor be done, nor is it the practice to do 

it. Counsel have to depend upon the statement that the client makes, the 

penalty being that, if the client is not telling the truth, he may probably 

lose the case. In those circumstances the rule is that the client is entitled 

to have the particular document drafted according to the instructions given. 

In the case before us Mr. Chandra went beyond the standard laid down 
by their Lordships in the case quoted above. He insisted on the statements 
of the personal attendants and of certain subordinates of Mr. Noronha 
being supplied to him before he consented to draw up the written state- 
ments. He took the trouble of going to Calcutta for the purpose of 
recording the statement of Major Tee. Mr. Chandra read out all those 
statements to us and, coupled with the facts stated above, those statements 
supplemented by the affidavits of Mrs. Peters did, in my judgment, afford 
complete justification for the charges af conspiracy, forgery, undue influ- 
ence and murder “in law” embodied in the written statements. The fact 
that the will of November 20, 1932, was not executed till about 3 days 
before the death of the testator and was in favour of the sons who had been 
disowned by the testator as “ungrateful” itself laid that document open to 
grave suspicions. The testator was at the time of the execution of the 
will admittedly extremely weak and almost on the point of death. He 
must have been, because of the carbumcle, in great physical and mental 
distress. The City Magistrate of Cawnpore before whom only three days 
before the testator was an accused in a theft case was present all through the 
time that the will is alleged to have been drafted, faired out and executed. 
In view of these facts Mrs. Peters insisted that the charge of undue influence 
should be embodied in the written statement, and I am not prepared to hold 
that Mr. Chandra could, as a responsible counsel, refuse to comply with the 
123 A. L. J. 469 
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instructions of his client in the matter. 
Similarly there were materials that did justify the charge of forgery. 
The fact of the non-registration of the will coupled with the assertion that 


re Caer the thumb of Mr. Noronha was found besmeared with ink at the time of 


in re 


his death did constitute ample material for the charge of forgery. Again 


Iqbal Abwad, the charge of murder “in law” could not be characterized as reckless in the 
J. 


Allsop, J. 


circumstances of the present case. It may be that there was no such evidence 
before Mr. Chandra 2s could bring the charge of murder home to the sons 
of Mr. Noronha if they were prosecuted in a criminal court on that charge. 
But I cannot overlook the fact that the written statement was being filed 
in a probate case and it may be that the allegation about murder “in law” 
did not amount to more than this that the sons se pie pi an operation 
did precipitate the death of the testator, and, as could not take benefit 
under the will. In this connection reference may be made to the decision 
in Ins the estate of Hall v. Knight ond Baxter’. 

In my judgment the Full Bench decision in In the maie of Dwasrka 
Prasad Mishal. Vakil’ has no application to the case before us. That was 
not a case in which this Court was concerned with pleadings drafted by a 
counsel. In that case a junior counsel made “disgraceful charge of unfair- 
ness against the Magistrate”, who was trying the case. The charge against 
the Magistrate appears to have been made by the counsel concerned on his 
own responsibility. ‘The observations of their Lordships who decided that 
Full Bench case must, therefore, be taken with reference to the facts of the 
case before their Lordships and cannot govern the case before us. 

- I consider it imperative in the interest of administration of justice that 
too rigid a test of the conduct of an advocate in the matter of drafting 
pleadings should not be emphasized and that the test should be such as not 
to deter a counsel from fearlessly placing before the court such allegations 
as their clients instruct them to make, so long as thode allegations do not 
appear manifestly reckless and unfounded. It is no doubt the duty of 
counsel to use their own judgment, experience and discretion and not to 
make irrelevant or unduly insulting allegations in the pleadings but it is 
equally their duty to embody the case of their clients in the pleadings 
fearlessly, provided the instructions received from the clients justify the case 
embodied in the pleadings. While on the one hand a counsel is expected to 
be careful and not reckless in drafting the pleadings he cannot, on the other 
hand, assume the role of a Judge and refuse to embody allegations that his 
client instructs him to make unless and until he has examined the evidence 
on the subject. A counsel is in one sense the mouthpiece of his client, but 
he does not guarantee or pledge himself for his client’s veracity. When I 
apply these tests to the present case I cannot but accept the finding recorded 
by the Bar Tribunal without any reservation. 

Before parting with this case I may note that as a matter of practice this 
Court attaches greatest weight to the findings on questions of fact recorded 
by the Bar Tribunal and that in this case even the Government Advocate 
did not take objections to the findings of the Tribunal. 

ALLSOP, J.—My learned brothers are agreed that no further action 
need be taken against Mr. Chandra. The only question therefore which 
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remains to be considered is whether his action in this matter as counsel for 
Mrs. Peters can be unreservedly approved. There seems to be no doubt at 
all about the law upon this question. On the one hand counsel must look 
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to the interests of his client and not be deterred by fear or favour from An Aprocare 


making any allegations which in those interests it is necessary for him to 
make, On the other hand, he cannot take shelter behind his client and 
claim to be an entirely irresponsible instrument in his client’s hands. There 
remains in him a duty and an obligation to his fellow-citizens and he is 


certainly not entitled to make scandalous and serious allegations against those ~ 


fellow-citizens unless he has some basis upon which the allegations can be 
grounded. | i t E F 

In the present case I understand that the qusstion at issue about the 
validity of the will is still the subject of an appeal in this Court and I should 
therefore prefer to say nothing which may have a bearing upon the issue to 
to be decided when the appeal is heard. I think it is sufficient for me to 
consider the allegation of murder which was made in the written státement 
which was put in by Mr. Chandra on behalf of his client. I am not quite 
sure even now after hearing the arguments that Mr. Chandra is really fully 
aware of the seriousness of the allegation that he made. It is surely no 
light matter to accuse a son of having hastened the death of his own father 
with the motive that that father should not be m a position to vary or 
repudiate a will which he had made. I have to consider in this case what 
ground or basis Mr. Chandra had for this terrible charge which. he made 
against Mr. Noronha’s son and against a son-in-law. There was before him 
the evidence of two witnesses, one a nurse and the other a personal servant. 
The statements made by these persons were merely these that Mr. Noronha’s 
son and son-in-law, who were both medical practitioners, had performed an 
operation upon Mr. Noronha and that next morning Mr. Noronha was 
dead. 

The only other matter which might give rise to an inference was that 
it was possible that it was to the interests of these two persons that the will 
which was alleged to have been made should not be repudiated or in any 
manner varied. It is not even quite certain, as far as I can see, that it was 
to the interests of the son or the son-in-law that the will should not be 
varied or repudiated. There has been a mention of a previous will and an 
alleged deed of trust but I do not think that there is any evidence anywhere 
that either of these documents was properly executed. In so far as the 
previous will related to a charitable bequest, there can be no doubt what- 
soever that it had no validity. If the will had been executed and was a 
valid will, it might have resulted in the passing of a sum of Rs. 50,000 to 
Mrs. Peters, but the remainder of the property which consists of several 
lakhs would have passed in any case to the sans and possibly to any 
daughters who might be living. 

In the will which was sought to be proved there was also a charitable 
bequest and although that bequest apparently had no validity, it cannot be 
said that there was any very much greater benefit to the sons under the 
latter will than under the'former one. At any rate, there was not so much 
difference that one could reasonably conclude that two respectable medical 
practitioners, namely, the-son and the son-in-law of Mr. Noronha would 
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commit a murder in pide? that the prior will should not have effect or that 
Mr. Noronha might make another will in more or less the same terms. It 
sems to me that there was no justification at all for the conclusion that so 


An Apvocate serious a crime had been committed and J must note that no attempt was 
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made to call in the police or to establish that a criminal offence had been 
committed. | 

In considering the terms of the allegation I must mention that the 
charge was that a legal murder had been committed. I am prepared to 
consider that perhaps Mr. Chandra when he made the allegations really 
meant to say that there had been some action which morally might amount 
to 2 murder and that he did not really intend to assert that a criminal 
offence had been committed. But taking the matter at its best it cannot be 
doubted that there was at least a hint and more probably an allegation that 
these two persons had deliberately hastened the death of Mr. Noronha with 
the object of material gain to themselves. 

Mr. Chandra in my opinion was under an obligation before he made 
a charge of this kind to be satisfied that there was some real basis for it. 


‘The mere fact that an operation had been performed and that Mr. Noronha 
-died the next morning could not possibly give rise to any collusion that the 


operation was an improper one performed with the purpose of causing 
death. There is no real evidence whatsoever in support of this charge. 
Mr. Chandra did not even take the trouble to enquire from the witnesses 
whose statements were before him what the nature of the operation was. 
He knew also that Mr. Noronha had been under the treatment of the Civil 
Surgeon, a respectable medical officer who could have no interest one way 
or the other in disputes between Mr. Noronha’s sons and Mrs. Peters. It 
does not appear that he ever enquired from the Civil Surgeon whether any 
operation had been performed or what its nature was or whether it was an 
operation which hastened the death of the patient. 

I do not propose, as-I have already said, to consider the charges of 
undue influence against the Joint Magistrate Mr. Lyde and of forgery 
against an advocate Mr. Bhasin. I may only say that prima facie it appears 
to me that there was very little basis for any charges of this kind. In my 
opinion, Mr. Chandra was extremely reckless in framing the charges which 
he did. I give this opinion because I hope that he will not be set up in the 
light in which he appears in this case as a pattern and an exemplar by the 
advocates practising in this court and in the district courts of this Province. 

By THE CourT—The notice is discharged. 


RAM SAHAI RAM RATAN rHroucH GAYA PRASAD (Plaintiff) 

VETSUS . 

IMAMI (Defendant) * 
Lease—Tenure to occupy the site so long as the bouse stends—Whetber such 

tenure can be created without 1egistercd lease— Amla—Meaning of. 
Where the lower, court found on the evidence that the defendant and his 
redecessors owned a house and had a right to retain the site so long as the 
ese ad Tad ae aly he aie eo owed by ke le aad hi 
predecessors, who had accepted rent far the site-from the defendant for over 
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30 years, beld, that this is the usual term which the courts hold applies to 
the rights between the owners of sites and the owners of houses in a city 
and in the circumstances the plaintiff and his predecessors are estopped 
from raising the question now that the original transfer was not made in a 
legal form. 
The word ‘amla’, which literally means materials, is frequently used to 
indicate the house as it stands as contrasted with the site. 
SECOND APPEAL from a decree of Basu Nimsay NatH MUKERJI, 
Second Additional Subordinate Judge of Allahabad, reversing a decree of 
Basu Harpeo SINGH, Munsif of East Allahabad. 


K. N. Katju, B. Malik and Mabbub Alam for the appellant. 
F. Owen O'Neill, Shiva Prasad Sinha and Zamirul Haq for the 


respondent. 

The following judgment was delivered by 

BENNET, J.—This is a second appeal by a plaintiff against a decree of 
the lower appellate court dismissing the suit of the plaintiff. The plaintiff 
brought a suit setting out that the plaintiff was thekadar of an enclosure 
No. 66 known as Mandi Qaziganj together with a house in the enclosure, 
that Imami defendant was occupying a Kothri in the said enclosure on a 
rent of Rs. 1-4-0 per mensem, that there was a quarrel between the parties 
and on June 5, 1929 the plaintiff sent a notice by registered post to defen- 
dant to vacate the Kothri by the end of June 1929 and to pay the rent 
which was due from March 1929, that in reply to the notice defendant 
wrote stating that he was not a tenant of the said Kothri but that he was 
a tenant of the land and the owner of the Kothri and that the rent was 
due year by year for the land. The plaintiff asked for possession of 
the Kothri and Rs. 5 arrears of rent and Rs. 5 damages. The written 
statement set out that plaintiff was not the owner of the house, that contest- 
ing defendant was the owner of the house, and that the predecessors of the 
plaintiff were the owners of the site only and plaintiff had only got a right 
to realise the rent of the site which the contesting defendant had never 
refused, that the house had been constructed by some predecessors-in-title 
of the defendant and that the proprietors of the Mandi had no concern 
with the construction of the house and that the predecessors-in-title of the 
defendant had been for a long time in occupation of the house. The first 
issue framed was whether the plaintiff was the owner of the Kothri in suit, 
and the second was whether the defendant was the tenant of the disputed 
Kothri. The Munsif held that the plaintiff was the owner of the land and 
that a sale by one Alopi to Bhawani, uncle of the present defendant, was 
a sale of the materials of the house only and-not of the house. The Munsif 
granted a decree to the plaintiff for possession of the Kothri allowing the 
defendant to remove the materials. ‘The defendant appealed and the lower 
appellate court set out that the point for determination was whether the 
defendant purchased only building materials or also the right of residence, 
and whether the suit was barred by estoppel. The court found that 
although the sale deed was missing the statement of the plaintiff’s witness, 
Nathu Teli, proved that this witness admitted that formerly Alopi lived 


in that room and then Bhawani came some 30 or 35 years ago, and for the 
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purpose of the present discussion the possession of Bhawani over the house 


is proved for over 30 years, that the Munsif had decided that the payment 
of rent was ground rent and no objection had been taken to that finding, 
that under a deed of gift of November 3, 1890 by Bechu in favour of 


“Bisheshar, predecessors of the defendant, theré was a gift of the house and 
not of the land on which it stood, that the right to reside in the house was 


the subject of the gift so long as the donee paid the ground rent. Then 


„follows a sentence to which objection has been taken: 


There is no doubt that there is no registered lease but the fact that the 
house has been allowed to stand on the land for such a long time shows the 
permanency of the tenancy, also the fact that so long the rent has not been 


In 

Learned counsel has assumed in the grounds Nos. 1 and 2 of the second 
appeal that this is a finding that there was a perpetual lease and objection 
is taken that a perpetual lease was not pleaded or put in issue and should 
have been created by a registered instrument under the Transfer of Property 
Act of 1882 and the Registration Act. I do not consider that the finding 
is intended to be that there was a perpetual lease. ‘The words used are “the 
Permanency of the tenancy” as opposed to a tenancy for a short period of 
month to month or year to year. What the court has found is contained 
in the last sentence of the judgment before the order which is 

The plaintiffs case that he was the owner of the shop and land has been 
proved to be false and in my opinion he is only entitled to realise the ground - 
rent so long as the house-stands and the present defendant has a right of 
residence in it. 

This is not a finding that there was a perpetual lease because in the 
case of a perpetual lease the lessee would have a right to remain in possession 
even though the house had ceased to stand; but the finding is that the 
defendant is entitled to remain in possession “so long as the house stands.” 
In other words the lower court has found that the defendant owns a house 
and a right to retain the site as long as it stands. This is the usual term 
which the courts hold applies to the rights between the owners of sites and 
the owners of houses in a city, such as in the present case the city of 
Allahabad. Objection has been taken by learned counsel thgt the 
Transfer of Property Act and the Registration Act would apply. 
I may note that this objection is only taken in the memorandum of 
second appeal to the existence of a perpetual lease and it is not 
taken to the existence of the tenure which has been found by the lower 
court as a tenure to occupy the site so long as the house stands. Even 
if we extend the argument in grounds Nos. 1 and 2 of the memorandum of 
second appeal to cover the actual tenure found, there are certain difficulties 
in the way of the appellant. These difficulties are that in the plaint the 
appellant- did not set out that the house had been built subsequent to the 
Transfer of Property Act of 1882 and the first Registration Act. Learned 
counsel argued that it would be for the defendant to plead that the house 
had come into existence prior to those Acts. I consider that the allegation 
that the house had been built subsequent to those Acts should be made in 
the plaint. Secondly there was no plea in the plaint that there should have 
been a registered agreement for the creation of the tenure in question. 
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Thirdly by accepting rent for the site from the defendant for so many years 
and by agreeing to the transfer from Alozi to Bhawani many years ago, the 
plaintiff and his predecessors are in my >pinion estopped from raising the 
question now that the original transfer was not made in a legal form. This 
question of estoppel forms the subject of the third ground of appeal. The 
fourth ground is that the court below misconstrued the evidence of defen- 
dant which was that Alopi sold the “cmla” and that the word “amla” 
could only mean the materials of the house. The finding of fact is that 
the house was owned by the defendant and his predecessors and that only 
the site was owned by the plaintiff and hs predecessors. When Alopi made 
a sale deed he would naturally transfer all the rights which he possessed. 
The sale deed is not before us and there i: only an oral account by a witness 
for the plaintiff Nathu Teli of what was sold. The deed of gift has been 
produced and it shows that the house was transferred. In regard to the 
use of the word “amla” there is a difficulty expericaced by Indian witnesses 
in distinguishing between a house and the site on which the house stands 
and they frequently use the word “aml:”, which no doubt literally means 
materials, to indicate the house as it sands as contrasted with the site. 
The lower appellate court was entitled tc construe the evidence before it to 
mean that the house as it stood with th= -ight of occupation was transferred 
by Alopi to Bhawani. ‘This is a findirg of fact and I do not consider that 
the matter can be raised in second aprecl. It was a question of fact as to 
what was meant by the witness by the ase of this particular word “amla” 
and it is not for a court of second apzeal to reverse the finding on the 
meaning of this word of the lower appellate court. For these reasons I 
consider that no case has been made out for second appeal and I therefore 
dismiss this second appeal with costs. <“ 

-~ As points of law have been raisec I grant permission for a Letters 
Patent appeal. 
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PATEL CHHOTABHAI asp orHEns (Plaintiffs) 
7 VETEN- 
JNAN CHANDRA BASAK anp oTHers (Defendants) * 

Trust—Valid and enforceable—Requisite: 2f—Followers of a particuler religion 

make offerings to their spiritual bead—Whether intend to create a trust— 

‘Trust Deed’ in respect of properties acquired by means of the said offerings— 

Trustees to follow directions of Guru who is sale master of all propertv— 

Whether valid religions or charitable trust created—Charitable and Religions 

Trusts Act (XIV of 1920), Sec. 3. 

In order that a trust may be vad and enforceable, it is necessary to 
ascertain the author of the alleged trust; further, the intention to create a 
trust must be indicated in words er acts with reasonable certainty, and 
the purpose of the trust, the trust property and the beneficiaries must also 
be indicated in such a way that the trust could be administered by the 
court if the occasion arose. 

Where the followers of a particular religion regarded their spiritual 
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head or Guru as the incarnation of the Supreme Being in human form or 
as one of such spiritual height as to be in communion with the Supreme 
Being and to be his Representative on earth and made offerings to him, 
then they cannot. be supposed to have intended to create any trust. 
Further when such saree or property acquired thereby were under a 
so-called “Trust deed” to be administered by “trustees”, but the deed 
declared that the members of the ccust commits were bound to.deal with 
.. the property in accordance with the directions of the Guru whose mandates 
shall be paramount and absolute in all the matters referred to in the deed 

d who shall further be the sole master of the said moveable and immove- 
F properties. Held, that no lawful trust of a religious or charitable 
nature was ever intended to be created nor could the trustees be held 
accountable as contemplated by Act 14 of 1920. 


APPEAL from a decision of the High Court of Judicature at Allahabad. 


Upjohn, K. C., DeGruyther, K. C., Parikb and B. B. Lal for the 
appellants. 

The following judgment was delivered by 

Sm LANCELOT SANDERSON—This is an appeal against a decree of the 
High Court of Allahabad dated June 12, 1929 which affirmed a decree .of 
the Additional Subordinate Judge at Benares dated November 30, 1926. 

The litigation relates to a dispute between the plaintiffs and the added 
defendants on the one hand and the first three defendants on the other, 
with regard to certain property mentioned in the schedule to the plaint. 
All the parties are followers of the Radha Swami religion and the questions 
relating to the said property involve the consideration of the doctrines, 
tenets and principles of that religion, which are of vital importance to them 
and are of great interest to any student of theology. 


The suit was brought by the plaintiffs (one of whom, viz., Patel Chhota 
Bhai has died since the initiation of the suit) who alleged that they were 
followers of the true faith of the said religion against Jnan Chandra Basak, 
Anand Sarup and the Radha Swami Satsang Sabha, a registered body 
through its secretary, Mr. Nibal Chand, for a declaratory decree to the 
following effect:— 

(1)— (s) That the so-called Radha Swami Trust administering the pro- 
perties shown in the schedule marked A is not, in law, a legal and valid 
trust, nor of the kind or nature alleged by the defendants. 

(b) That the said trust, if any, is not a trust created or existing 
for public purpose of a charitable or religious nature or one to which the 
provisions of Act XIV of 1920 apply. 

(c) That the defendant No. 1 or No. 2 or any follower or followers 
of defendant No. 2 represented by defendant No. 3, individually or collec- 
tively possess no interest in the alleged trust or in the properties administered 


i by it or in the affairs of the Satsang and its branches attached to the Radha 


Swami Central Administrative Council. 
(U) To grant such further relief as the Court may deem fit and proper. 
These defendants were alleged by the plaintiffs’ to be dissentients from 
the true faith, and that the 2nd defendant, Anand Sarup Sahib, had been set .- 
up as the “Sant Sat Guru” by these defendants and other persons acting 
with them. Subsequently, certain other persons were added as defendants 
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to the suit, one of whom, viz., Gurmouj Saran alias Moti Ram, -afterwards 

became 2 plaintiff, and the added defendants are now respondents 4 to 9. 
One of the added defendants, viz., Sahib Madho Prasad, is alleged by 

the plaintiffs to be the recognised Sant Sat Guru of the true faith of the said 


religion. As already stated, the added defendants supported ener case of “ 


the plaintiffs. 

The Subordinate Judge dismissed the suit with costs. 

The plaintiffs appealed to the High Court which, on June 12, 1929, 
dismissed the appeal with costs, hence this appeal by the plaintiffs to His 
Majesty in Council. 

The defendant-respondents did mot file any case in reply to the 
plaintiffs’ appeal; consequently their Lordships have not had the advantage 
of hearing any argument on their behalf, but the learned counsel who 
appeared for the plaintiff-appellants, have drawn their Lordships’ attention 
very carefully and fully to the materi! documents and evidence in the 
suit, and to the contentions set up by the defendants in the courts in India. 

The suit was instituted in consequence of the following matters. 

In September, 1923, Jnan Chandra Basak the first defendant presented 
an application in the Court of the District Judge of Agra against Gurmouj 
Saran, described as the Trustee and Secretary, Radha Swami Trust, Alab- 
abad and Madhav Prasad Sinha Sahib, described as Trustee of the Radha 
Swami Trust. 

The application purported to be made under Sec. 3 of the Charitable 
and Religious Trusts Act, 1920 (Act XIV of 1920), which provides as 
follows:— 

Save as hereinafter provided in this Act, any person having an interest in 
any express or constructive trust created or existing for a public purpose 
of a charitable or religious nature may apply by petition to the Court within 
the local limits of whose jurisdiction any substantial part of the subject- 
matter of the trust is situate to obtain an order embodying all or any of the 
following directions, namely:— 

(1) directing the trustee to furnish the petitioner through the Court 
with particulars as to the nature and objects of the trust, and of 
the value, condition, management and application of the subject- 
matter of the trust, and of the income belonging thereto, or as 
to any of these matters; and 

(2) directing that the accounts of the trust shall be examined and 
audited: 

Provided that no person shall apply for any such direction in respect of 
accounts relating to a period more than three years prior to the date of the 
petition. 

The material parts of the petition are as follows:— 

1. That there is in existence a charitable and Religious Trust, known 
as the “Radha Swami Trust,’ which was formed in 1904 by the Radha 
Swami Central Administrative Council, a elected in 1902 by the votes 
of the members of the Radha Swami Faith, for the collection, preservation 
and administration of properties, movable and immovable, that hed till 
then been dedicated or might thereafter be dedicated to Radha Swami Dayal 
or that might be acquired for a present to Radha Swami Satsang. 

2. That the immovable properties vested in the said Trust include the 
Holy Samadhs of the past Sant Sat Gurus, je., the Leaders of the Radha 
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Swami Faith and other places of worship held sacred by the Radha Swami 
community and properties dedicated to, or acquired with monies presented 
to, Radha Swami Dayal in the form of ‘bhents’ and other contributions 
by the members of the Radha Swami community. 

4. That the applicant is a person having an interest in the said Trust 
in the following ways:— 

. (#) That he is a follower of the Radha Swami Faith for over thirty- 
three years and that for a long time, both before and after the 
creation of the said Trust, he has contributed his humble mite 
towards the properties and funds made over to, and administered 
by, the said Trust and that he has all along been in the enjoyment 
of his right of access for religious to all the Holy 
Samadhs and other places held by the members of the 
Radha Swami community and adrhinistered by the said Trust as 
pact of the Trust property. 

(b) That the applicant made a ‘bhent’ (present) of Rs. 2,000 about 
the year 1903 and in lieu thereof was granted a life allowance 
of Rs. 5 per mensem which the applicant has since then been 
receiving from the said Trust. 

The applicant prayed that the Court should order that the said persons 
mentioned in the petition should furnish the information therein asked for 
as to immovable properties, cash balances, value of the alleged trust property 
and many other matters. 

It was alleged that this application gave great offence to the followers 
of the true faith and thereupon three of such followers (two of whom 
were subsequently plaintiffs in the suit), submitted to the Court that there 
was no legal and valid trust, that the provisions of Act XIV of 1920 did 
not apply and that the petitioners had no interest in the matters referred 
to and they undertook to file a suit in accordance with the provisions of 
Sec. §(3) of the said Act. 

The District Judge accordingly, by his order on December 20, 1923, 
stayed the proceedings, and the suit was filed on March’ 17, 1924. 

The main question in the appeal is whether there is a valid legal trust 
in respect of the properties mentioned in the schedule attached to the 
plaint, known as the “Radha Swami Trust” as alleged by the contesting 
defendants. They alleged that there was a trust for a public purpose of a 
charitable and religious nature. Both the courts in India decided the 
question in favour of the contesting defendants. 

In order to appreciate the contentions which have been urged by the 
respective parties during the litigation with regard to this question, it is 
necessary in their Lordships’ opinion to refer shortly to the foundation and 
nature of the religion, its tenets and doctrines, the position of the Sant Sat 
Guru, and the manner in which the properties which are said to be the 
subject of the alleged trust, were acquired. 

It is common’ ground that the faith or religion was founded in the 
year 1861 by Swami Shiv Dayal; he departed from this world, to use the 
expression of his followers, in 1878. All persons, whether Hindus, Moham- 
madans, Parsis or Christians can be initiated into this religion provided they 
are found to be fit and suitable by the spiritual head or “Guru,” and when 
initiated, they are called “Sat Sangis.” 
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The object of the religion is to attain true and perfect salvation by the 
liberation of the spirit from the bondage of mind and matter, which can 
only be achieved by following the practices prescribed by the religion. 

The founder was the first “Sant Sat Guru.” After his departure from 
this world one called “Huzur” was the second “Sant Sat Guru”; he acted 
from 1878 until 1898, when he, too, departed from this world. Then 
one called ‘Maharaj Sahib” became “Sant Sat Guru” until 1907. Both 
parties recognise the above-named three persons as “Sant Sat Gurus.” 


The doctrines and tenets of the religion depend upon the writings and 
teachings of these three persons, and there is no dispute between the parties 
as to them. Both parties regard them as authoritative and binding upon 
the Sat Sangis: they do not, however, agree as to the position of the “Sant 
Sat Guru” in relation to the Radha Swami Faith. 

As regards this last-mentioned matter, the plaintiffs hold that the 
spiritual leader of their religion for the time being, known as the “Sant Sat 
Guru” is the incarnation of the Supreme Being in human form. 

On the other hand, the contesting defendants say that the “Sant Sat 
Guru” is the representative of and is in communion with the Supreme 
Being, but they do not accept the plaintiffs’ contention that the Supreme 
Being is incarnate in the “Sant Sat Guru.” 

The learned Subordinate Judge, after hearing the evidence, came to 
the conclusion that the “Sant Sat Guru” may be described as “a person who 
has risen to such height spiritually that the Supreme Being sends a ray or 
current from his own to him that he may accomplish His mission under 
His impulse.” 

The learned Judge said that as an issue had been raised upon this 
matter he had to deal with it, otherwise he would have refrained from say- 
ing anything on this point. 

Fortunately, their Lordships do not find it necessary to express any 
opinion in respect of this issue, inasmuch as the appeal falls to be decided 
upon grounds which are independent of the above-mentioned issue and 
are sufficient for the disposal of the appeal whichever view -of the above- 
mentioned question is taken. g 

The following passages illustrate the teachings and doctrines as to the 
relations between the “Sant Sat Guru” and the initiated; they have been 
accepted by both parties as Supreme and uncontrollable mandates— 

Serve the Sat Guru with your heart, body and riches and consider him 
as Sat Purush. 
` The service performed by means of money is that “it may be utilised 
in the services of the Spiritual Guide.” 

Worship the Guru every moment, no other deity is equal to him. 

Those who slavishly follow the Shariyat (creed of law) always remain 
tied to the world. They will never find access to Durbar of the Supreme 
Being. But those who serve the Sat Guru of the time with body, and 
mind and wealth, will secure entrance to the presence of the Supreme 
Being. The Sat Guru Himself is the Supreme Being; to serve him is to 
serve the Supreme Being. Those who seek the Supreme Being ignoring 
the Sant Sat Guru will never find the Supreme Being. Those who are 

' engaged in service of the Sat Guru have accually met with the Supreme 
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Being. When their eyes open, they will see it (i¢., that the Sant Sat Guru 
is the Supreme Being Himself) and until their eyes open fully they should, 
relying on the word af Sant Sat Guru, continue in His service, go on 
attending Satsang and continue increasing their Faith in and love for the 
‘charans’ of Sant Sat Guru. One day the whole secret will be revealed to 
them. 

Any one desirous of reaching the Supreme Being must search for a 
Sant Sat Guru (incarnation of the Supreme Being) or a Sadh Guru (one 
who has reached the top of the second grand division) and invoke His 
help, and receive instructions from one of these Supreme Guides, as to the 
manner of his devotion and procedure. 

A Sant Sat Guru is He who has either descended directly from the 
Highest Division or reached that quarter by practice of Surat Shabd Yoga 
under the immediate direction of the former. 

The first personage or the Supreme Father and sole master is a vast and 
boundless Ocean of Spirit and Love and Joy from whom the Original Spirit 
or word current emanated. The second personage or the Supreme Mother 
is the Original Spirit and Sound Current, the prime mover, creator, nourisher 
and supporter of the whole creation. It is connecting link between the 
Supreme Father and the son or disciple, and leads the way and helps the 
gon in returning to the Father’s Highest Mansion. 

The third the Supreme Son or Sant Sat Guru is the Representative of the 
Supreme Father in human form on this earth. This incarnation of the 
Supreme Father or His ial and Beloved son Sant Sat Guru appears 
now and then in this world for the purpose of saving spirits from going 
down to the lower regions and raising them to the higher spheres, and finally 
to the Mansion of the Supreme Father. The fourth, the disciple, the son or 
human being is a ray or drop descended from the Supreme Sun or Boundless 
Ocean of Spirit, Love and Joy, but his attention having been diverted by 
mind and matter towards the material creation down below, he has lost all 
knowledge of the Supreme Father and His Highest Mansion, and. cannot 
now return to His Holy Abode without the help externally of Supreme 
Father or His Special and Beloved Son assuming human form of a Sant 
Sat Guru, and internally, of the Supreme Mother or the connecting Spirit 
and Sound Current between the Supreme Father and the disciple or son who 
illumines the heart of a sincere lover and devotee and sheds grace and mercy 

. upon him. 

There are many other extracts to which their Lordships’ attention was 
directed; they are to much the same effect and it is not necessary to refer to 
them in detail. - i 

The properties, which are the subject-matter of the suit, were acquired 
with monies presented to the “Sant Sat Guru” in the form’ of “bhents” or 
other contributions by the followers of the Radha Swami Faith, and one of 
the points strongly relied upon by the plaintiff-appellant is that, having 
regard to the spiritual position of the “Sant Sat Guru,” whether he is regard- 
ed as the incarnation of the Supreme Being in human form, or as one of 
such spiritual height as to be in communion with the Supreme Being and 
to be his Representative on earth, it is almost inconceivable that the 
followers of the Faith when making their gifts to the “Sant Sat Guru,” 
intended to create a “trust” within the meaning of Act XIV of 1920, of 
which they, the donors and worshippers should be the beneficiaries. 

It is necessary now to refer to certain material facts. 
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In 1902, while Maharaj was the “Sant Sat Guru,” a council was 
formed, called the Central Council Radha Swami Satsang. In the notice 
issued to the followers of the Faith calling a meeting to form the Council, 
it was stated that— i 

We have repeatedly received the news which show that some of the 
Satsangis take such proceedings and are of such character as cause inter- 
ference with the proceedings of Radha Swami Satsang and it is apprehended 
that by formation of different parties, the real object of Radha Swami Mat 
that all the persons should make and render service to Radha Swami Dayal 
may be lost. 

The object of establishing the Sabha is not to offer any kind of 
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obstruction to the devotion, Sewa (service) and Supremacy of the Sant Sat - 


Guru whenever in future He manifest Himself. At that time this Sabha 
will only help Him in the management of the Satsang and His orders will 
have priority in respect of all the matters and He will be treated a Nijputra 
or successor of Radha Swami. In every matter He shall have full and 
unquestionable power. j 
The document declaring the constitutional powers of the Central 
Council appears to have come into being in June, 1904, and the material 
passages are as follows:— 

1. The constitutional powers of the Central Council Radha Swami 
Satsang which was established in the year 1902 by a majority of votes of 
the members of the Radha Swami Faith are as below:— 

(a) To regulate the conduct of business pertaining to the Radha 
Swami Satsang and its branches and of the followers of the 
Radha Swami religion. 

(b) To collect, preserve and administer the properties, movable and 
immovable that have been or may hereafter be dedicated to Radha 
Swami Dayal or that may be acquired for or presented to the 
Radha Swami Satsang for the furtherance of the objects of the 
Satsang. 

(c) To do the above and all such other things as are incidental or 
conducive to the attainment of the above objects in accordance 
with the directions of the Sant Sat Guru for the time being, 
if any, who is recognised as the representative of the Supreme 
Creator, Radha Swami Dayal, and whose mandates shall be para- 
mount and absolute in all the matters referred to above. 

9. All property of Radha Swami Satsang and its branches both movable 
and immovable which exists at present or may hereafter be presented to 
Radha Swami Dayal or be otherwise acquired, will, for the maintenance and 
advancement of the objects of the Satsang, be vested in a body of trustees 
designated the ‘Radha Swami Trust.’ 

22. The Radha Swami Trust shall prescribe rules for the proper care 
and custody of the movable and immovable property belonging to the 
Satsang and its branches and for the proper maintenance of accounts. 

25. The Trust shall be revocable at the discretion of the Council and the 
Trustees shall hold their office at its pleasure. 

27. All immovable property as soon as acquired by Satsang, either as 
a present or offering, shall be conveyed in the name of the Radha Swami 
Trust. 

In October, 1904, what was called a “Trust Deed” was executed by 
certain members of the Central Council. The executants included the 
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then “Sant Sat Guru,” “Maharaj,” who used his own name, viz., Brahm 
Shankar Misra, Madho Prasad, the “Sant Sat Guru” recognised by the 
plaintiffs and their bi after the death of “Maharaj,” and Kamta Prasad 
Sinha, who was the first “Guru” adopted by the alleged dissenters, namely, 


CHHOTARHAI the party, to which the contesting defendants belong. 


The objects of. the “Trust” as stated in the deed were as follows:— 


t 


OBJECTS OF THR TRUST 


The Trustees named above or those that may be appointed hereafter 
a ca au Se a Palade shall collect, 
preserve, administer, and if necessary, alienate the properties, movable or 
immovable, that have been or may hereafter be dedicated to the Supreme 
Being,.Radha Swami Dayal, or that may be acquired for or presented to 
the Radha Swami Satsang and its branches, in accordance with such 
directions as may, from time to time, be issued in this behalf by the said 
„Council or the Sant Sat Guru for the time being, if any, who is recognised 
as the representative of the Supreme Being Radha Swami Dayal, and as 
such is the sole master of all movable and immovable pro ne wo of the 
aforesaid Satsang, provided that Samadhs and places of public worship of 
the Radha Swami Satsang shall at no time be alienated. 


A similar clause appears in a later deed, viz., January 2, 1920. 
By a clause relating to Byelaws, it was provided chat— 


ByE-Laws OF THE TRUST 

1. Irrespective of what is prescribed by the following rules, all mandates 
of the Sant Sat Guru of the time regarding the disposal of the movable and 
immovable properties of the Satsang and its branches or other matters 
connected with the Trust, shall be carried out by the trustees. 

2. The Trust shall be revocable at the discretion of the Council and the 
trustees shall hold their office at its pleasure. 

4. All immovable properties, as soon as acquired by the aforesaid Satsang 
either as present or offerings or by purchase, or otherwise, shall be forth- 
with conveyed in the name of the trustees. 


There was attached to the deed a specification of the properties alleged 
to be held in trust. 


ty 


In April, 1907, certain “loan rules” were issued by the Central’ 


Council; it was stated that in order to obviate the serious difficulties, hard- 
ships and loss which Sat Sangis have often to undergo in obtaining loans, 


and to afford them all reasonable facilities, the rules were sanctioned for - 


the grant of loans to them. 
These rules provided for the carrying on a sort of banking business, 


whereby loans were to be made at interest either on security or guarantee: 
an object which is hardly consistent with the alleged trust being of a 
religious or charitable nature. ; 

In 1907, “Maharaj” the third “Sant Sat Guru” died. It was alleged 
by the plaintiff-appellants that before he died he had indicated, as to his 
successor, that the divine current was in female form in his own sister, 
who was known as Buaji Sahiba; but he declared that she would not 
publicly hold or preside at Satsang, as she was pardanashin lady, and that, 
during her lifetime, the Satsang would be conducted in accordance with 
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her directions and orders under the presidency of Rai Sahib Madho Prasad 
Sinha Sahib, known as Bapuji Maharaj (respondent No. 4), who would 
succeed her, and that the followers of the true faith, in accordance with 
the tenents thereof, acted upon: this declaration and accepted the lady as 
the next Sant Sat Guru accordingly. 

In 1910, some Sat Sangis followed the lead of Kamta Prasad Sinha and 
he became the “Sant Sat Guru” of the so-called dissentient party, who 
formed themselves into a body called the Radha Swami Satsang Sabha at 
Agra, which body was the third defendant in the suit; subsequently, 
Anand Sarup, the second defendant became the “Guru” of that party. 

In 1913, Buaji Sahiba died and Madho Prasad was accepted by the 
plaintiff-ap ts’ party as the true and only “Sant Sat Guru.” 

Both Courts in India held that the deed of October, 1904, cannot 
be treated as a title deed creating a legal trust, and their Lordships agree 
with them in this respect. 


The High Court, however, considered that it was to be regarded as a | 


document containing admissidfs in unmistakable terms as to the character 
and nature of the properties therein referred to, and the High Court’s 
conclusion was as follows:— 

We chink thse the stienen contained a hie ded eoupled with eho 
contained in the notices and the circulars as well as the subsequent conduct 
of the Gurus themselves, can leave no doubt in our minds that these 
properties were not treated as the private properties of the Gurus, but were 
set apart as the properties belonging to the Sat Sang and its branches and 
held in trust by the trustees for the furtherance of the object of the Sat 
Sang. 

With great respect to the learned Judges, their Lordships are not able 
to agree with their decision. 

It may be that the offerings to the Sant Sat Guru, by means of which 
the properties were acquired, were not only for the nal use of the 
Sant Sat Guru, but also for the advancement of the faith, but in order that 
such a trust, as is relied upon by the contesting’ defendants in this case, may 
be valid and enforceable according to law, certain material matters must be 
ascertainable. In the first place it is material to ascertain the author or 
authors of the alleged trust. Next the :ntention to create a trust must be 
indicated by words or acts with reasonable certainty. The purpose of the 
trust, the trust property, and the beneficiaries must be indicated and in such 
a way that the trust could be administered by the Court if the occasion 
arose. 

It is necessary, therefore, to consider who was the author or who were 
the authors of the trust which is alleged by the contesting defendants, to 
have been for a public purpose of a cheritable or religious nature. Their 
Lordships agree with the contention of the plaimtiff-appellants that the 
followers of the true faith when making their gifts to the “Sant Sat Guru,” 
whom they regarded as their spiritual head (whether he was the incarnation 
of the Supreme Being or only his representative) in accordance with the 
mandates of their religion, cannot be supposed to have intended to create 
any trust. In this connection, it is material to notice that the High Court 
accepted the same view in that they said that 
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when the members of this faith make gifts to Radha Swami Dayal in the 
person of the Guru, they do not concern themselves with the manner in 
which the gifts will be used. 

_ This seems to their Lordships an eminently reasonable conclusion 
when the position and authority of the “Sant Sat Guru,” the complete 
and absolute submission of his followers to him, and the above-mentioned 
teachings and doctrines are taken into consideration. It cannot therefore 
be said that the donors of the gifts were the authors of the alleged public 
trust. 

But it is to be remembered that the properties, which are alleged to be 
the subject of the trust, were acquired by means of the said gifts made to 
the Sant Sat Guru in the form of “bhents” and other contributions. 
Can it then be said that any of the three “Sant Sat Gurus” to whom the 
gifts were made created such a trust as is relied upon by the contesting 
defendants? 

_ Their Lordships can find no trace of the creation of any trust prior 
to the time when the above-mentioned Coicil was formed. When the 
constitutional powers of the Central Council were declared, it was at the 
very outset provided that the Council was to do the things mentioned in the 
declaration and other matters incidental thereto, in accordance with the 
directions of the Sant Sat Guru for the time being, if any, who is recognised 
as the representative of the Supreme Creator Radha Swami Dayal and whose 
mandates shall be paramount and absolute in all the matters referred to 
therein. 

In the alleged trust deed itself the “Sant Sat Guru” for the time being 
is recognised as the representative of the Supreme Being and as such, is the 
sole master of all movable and immovable properties of the Satseng. Further, 
the deed is stated to be revocable at the discretion of the Council. . 

These provisions, in their Lordships’ opinion, are wholly inconsistent 
with any intention on the part of the “Sant Sat Guru” for the time being, 
to alter his position as “Sant*Sat Guru” or to divest himself of the control 


-of the property and to create a trust for a public purpose of a charitable or 


religious nature, such as is contemplated by Act XIV of 1920. 

On the other hand, the regulations relating to the Central Council 
and the provisions of the so-called “Trust” deed are, in their Lordships’ 
opinion, consistent with a desire on the part of the Sant Sat Guru to obtain 
the assistance of some of his followers in the management ‘of the property, 
which, no doubt, was increasing as the years passed. 

The arrangement thereby made wculd no doubt facilitate the dealing 
with the property during the lifetime of the “Sant Sat Guru,” and would 
obviate difficulties which might arise as to succession on the death of the 


“Sant Sat Guru,” but in view of the essential and unalterable doctrines of 


the faith with respect to the “Sant Sat Guru,” his supremacy and his 
control over the offerings, by which the properties were acquired, it is 
difficult to arrive at the conclusion that iz was ever intended that such a 
trust as is contemplated by Act XIV of 1920, should be created. ‘This 
is confirmed by the express provisions- which’ have already been referred to, 
e.g., that the Council were to act in accordance with the direction of the 


Ae Ts. J. R PRIVY COUNCIL 785 


“Sant Sat Guru” for the time being, who is recognised as the representative 
of the Supreme Creator, whose mandates were to be paramount and that 
the trustees were to follow the directions of the “Sant Sat Guru,” who was 
the sole master of all movable and immovable property. 

This conclusion is, in their Lordships’ opinion, fatal to the contention 
of the contesting defendants, but there are other considerations which would 
render it difficult to hold that the alleged trust was of a religious or charit- 
able nature only. l 

_ Reference has already been made to the carrying on of a sort of bank- 
ing business. In this connection it may be noted that Jnan Chandra Basak 
who presented the above-mentioned petition, alleged that he had made a 
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gift of Rs. 2,000 in 1903 to the alleged trust and he was granted a life - 


allowance of Rs. 5 per mensem; in other words, he bought an annuity of 
Rs. 60 for the sum of Rs. 2,000. In 1905, it was proposed to start a 
factory in which only Sat Sangis and their relations should take part. It 
was stated that five lakhs of rupees would be required and that th 
would be Rs. 50 each and Sat Sangis were invited to invest their money. 
Whether this proposal was carried out their Lordships do not know, but 
the above-mentioned matters go to show that even if the alleged trust 
could be taken as having been created, it would be difficult to hold it was 
for a public purpose of a religious or charitable nature within the meaning 
of Act XTV of 1920. For these reasons their Lordships are of opinion that 
the appeal must be allowed, and the decrees of the Courts in India set aside 
and that a declaration should be made in accordance with Paragraph one, 
Sub-paragraphs (s) and (b) of the prayer in the plaint, and they will 
humbly advise His Majesty accordingly. 

The defendants one to three must pay the cost of the plaintiff- 
appellants in both Courts in India, and of this appeal. 

Appeal allowed 


Douglas, Grant & Dold—Solicitors for the appellants. 
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trust subsequently adjudicated an insolvent—Whether trust properties vest Traxxzaton 
in receiver in insolvency so as to be administered by him on bebalf of general Loan Rosen 
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body of creditors. 

When once a deed of trust is executed and property conveyed to the 
trustees for the benefit of the creditors of the author of the trust and for 
other purposes recited in the deed, the author of the trust ceases to have 
any interest in the property covered by the deed of trust; and on his 
adjudication as an insolvent, the trust properties do not vest in the 
receiver in insolvency and cannot be administered by him on behalf of 
the general body of the creditors, nor has the receiver in insolvency any 
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Fight to administer the assets in accordance with the terms of the trust. 
persons competent to deal with the trust properties or the rents and 
profits thereof are the trustees or such persons as may be appointed by 
court in 2 suit for administration of the trust. 


APPEAL from a decision of the Chief Court of Oudh at Lucknow. 

A. M. Dunne, K. C., A. Jackson, S. Hyams, DeGruyther, K. C. and 
Pringle for the appellant. 

DeGruyther, K. C., Pringle, W. Wallach and S. Hyam for the 


respondents. 
The following judgment was delivered by 


SR LANCELOT SANDERSON—These are six consolidated appeals from 
decrees of the Chief Court of Oudh. Mr. H. Hunter is the liquidator of 
the Bank of Upper India, Limited, Lucknow, which is in liquidation, 
and for the sake of brevity he is hereinafter referred to as “the liquid- 
ator.” The Bank appeals against a judgment and decree of the Chief 
Court dated December 22, 1930. 

Rani Kaniz Abid is the beneficial owner of certain decrees obtained 
in respect of promissory notes executed by Chaudri Shafiz-uz-zaman, 
hereinafter called “the insolvent,” and she appeals against a decree of the 
Chief Court dated October 15, 1929. 

Chaudhri Sharf-uz-zaman is the son of the insolvent, and K. B. 
Sheikh Matin-uz-zaman, Mohammed Wasim, Chaudri Hyder Husain, 
Chaudri Ehsan Husain are the trustees af a deed of trust executed by the 
insolvent and dated January 30, 1912. They are hereinafter referred to 
as “the trustees.” The above-mentioned Chaudri Sharf-uz-zaman and the 
trustees appeal against a decree of the Chief Court, dated August 4, 1930, 
and the said decree of December 22, 1930, as well as the said decree of 
October 15, 1929. 

Pande Piare Lal is a creditor of the insolvent upon certain bonds in 
respect of which he obtained decrees. He supports Rani Kaniz Abid in 
her appeal against the said decree of the Chief Court, dated October 15, 
1929. z 

The insolvent is the Taluqdar of Bhilwal in the Bara Banki district; 
he succeeded to the Taluga on September 19, 1907. 

Apparently by the end of 1911 he had incurred considerable debts 
and on January 30, 1912, he executed the above-mentioned deed of trust 
and appointed certain persons as trustees of the whole of his estates. Only 
three of the named trustees took up the trust. 

By the terms of the deed all the insolvent’s estates as specified in 
Schedule A of the deed were conveyed to the trustees to be held in trust 
for the use and benefit of the insolvent’s son Sharf-uz-zaman for the 
objects and on the conditions thereinafter specified. 


Clauses 15, 16 and 21 are material, and are as follows:— 


‘TRANSFER OF ESTATE 


15. That the said trustees shall from the date of this indenture enter 
upon and take possession of all the estates and properties mentioned in 
Schedule (A) aforesaid and at once apply for and obtain mutation in their 
names in place of mine in all the Revenue Records and shall out of the 
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rents and profits of the said estates and properties after deducting therefrom Gym 
the cost of management, the Government revenue and after public charges a 
payable in respect thereof and the expenses of litigation, if any, incurred in 7- 
instituting or defending suits in respect of the property aforesaid or in con- Banx or 
testing liability for any debt and the necessary repairs of houses, maintenance Urrm Inpu 
of private roads and the improvements in respect of the aforesaid properties n. 
such as sinking of wells, constructing of aqueducts and other improvements Kanz Asm 
which the trustees may in their discretion consider necessary for the improve- ct Tencelot 
ment and preservation and enhancement of rent of any land or lands in the  Seugersom 
aforesaid estates and properties, apply the balance to the payment of 
monthly allowance of — 
L Rs. 400 to me for my personal use and expenses which shall be 
payable to me during the natural term of my life. 
If. Rs. 200 to my aforesaid wife, Musammat Razi-un-nisa, during 
the term of her natural life for her personal use and expenses. 
I. Rs. 100 for the education and bringing up of my aforesaid son 
Sharf-uz-zaman during the continuance of the trust. But the 
Trustees shall be at liberty to spend more money on the educational 
advancement of my aforesaid son either in India or abroad. 
IV. Rs. 80 to my sister Musammat Zarif-un-nisa during the term of 
her natural life. 
V. Rs. 50 to Chaudhri Ehsan Husain, the son of my eldest sister 
deceased, during the term of his natural life. 
VI. Rs. 50 to Ali Haider and Ishtiaq Ahmad, the sons of my sister 
Musammat Manzur-un-nisa deceased, for the terms of their natural 
lives jointly or the survivor of them, and other petty allowances 
which the estate may be liable to pay; and the balance to be 
applied towards the liquidation of my debts and liabilities charge- 
able upon the estate as specified in Schedule (B) and others not 
so charged as specified in Schedule (C) aforesaid in the manner 
and the order the trustees may consider proper and beneficial to 
the estate. 


1935 


AUTHORITY TO TRANSFER 


16. That the annual profits available for the payment of the aforesaid 
debts and liabilities being insufficient, the trustees are hereby empowered 
and given full authority to transfer the whole or of any of the aforesaid 
estates and properties by sale, mortgage, Zar-i-peshgi lease or other beneficial 
lease of the properties but in the exercise of thelr discretion in matter of 
sale of the aforesaid properties, regard may be had that Sikandarpore and 
Sharifabad estates may be sold first and in case it be necessary to sell other 
properties for the purpose aforesaid, the fractional shares and Pattis of the 
Khanpur and Bhilwal estates may be next sold and in case the sale of the 
aforesaid properties be not sufficient and the trustees deem a further sale 
necessary for payment of debts, the Khanpur estate may then be sold and 
even if this be not sufficient then the remaining villages of Hasanpur estate 
may be sold. But in no case the villages of Bhilwal and Subeha with their 
hamlets and appurtenances shall be sold. 


NATURE OF EXPENSES AND INVESTMENTS 
21. That after payment and discharge of all debts and liabilities, the 
trustees shall, if there are surplus profits, increase my monthly allowance 
from 4 to 6 hundred and that of my aforesaid wife from 2 to 3 hundred 
and the surplus if any after meeting the aforesaid expenses shall be accu- 
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mulated to accrue for the benefit of my aforesaid son, his heir and assign 
and it shall be lawful for the trustees to invest such surplus in Government 
Promissory Notes, Railway shares, debentures, village properties, house 
properties at Lucknow or any other advantageous investments as the trustees 
may think fit. ` 

Previously to the execution of the said deed the insolvent had executed 
four mortgages ir favour of the said Bank, which was shown as a secured 
creditor in Schedule B of the said trust deed in respect of the said mort- 
gages. This schedule was described as “approximate debts to the extent 
chargeable upon the estates and properties mentioned in Schedule A.” 

The debt in respect of which Pande Piare Lal claims to be a creditor 
of the insolvent was not included in the schedules of the trust deed. 

The name of Rani Kaniz Abid does not appear in either of the 
schedules, but it was alleged that she had an interest in the debts standin 
in the names of Raja Bhagwan Bakhsh and Debi Lal Moolchand whi 
appear in Schedule C of the trust deed. 

Their Lordships are not in a position to express and do not express 
any opinion upon this last-mentioned allegation. 

A few months after the execution of the trust deed the insolvent 
succeeded in preventing the trustees from managing the estate, with the 
result that in proceedings instituted by the trustees under Sec. 145 of the 
Code of Criminal Procedure, the Magistrate took possession of the pro- 
perties under Sec. 146 of the said Code. - 


The trustees then applied to the Court of the District Judge for their 
discharge and on August 12, 1912, the District Judge discharged the 
trustees, refused to appoint new trustees and held that the trust had 
become extinguished. The result was that the insolvent resumed manage- 
ment of the estate. 

In 1913, the aforesaid Bank went into liquidation and at a later date, 
viz, in 1917, Mr. Hunter was appointed liquidator. Shafiz-uz-Zaman 
was adjudicated an insolvent on January 27, 1914: the Deputy Commis- 
sioner of Bara Banki was appointed receiver in the insolvency and he took 
possession of the properties covered by the deed of trust and other properties 
belonging to the insolvent. 

The trustees of the deed, while in possession of the estate, had executed 
a further mortgage on the above-mentioned properties in favour of the 
Bank to secure advances needed for the management of the estate; so that 
at the time of the adjudication of the insolvent, there were five mortgages 
held by the Bank secured upon the estate of the insolvent. 

On July 22, 1918, Sharf-uz-Zaman, the son of the insolvent, insti- 
tuted a suit in the Court of the Additional District Judge against the 
receiver in the insolvency, the insolvent, the liquidator and certain other 
parties praying for a declaration that the properties which were the subject~ 
matter of the suit, were comprised in the trust deed and that the deed was 
binding on the defendants. The District Judge dismissed the suit, but on 
appeal the Judicial Commissioner’s Court held that the trust was a valid 
trust. The receiver in the insolvency then applied in the Insolvency Court 
for an order to annul the deed of trust under Sec. 53 of the Provincial 
Insolvency Act. The result of the proceedings thus initiated was that on 
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April 14, 1924, the Court of the Judicial Commissioner on appeal held 
that the deed of trust was made in good faith and for valuable considera- 
tion and was not voidable as against the receiver. That decision has 
been accepted by all the parties appearing before their Lordships as a 
final decision binding upon them, and this appeal therefore has to be 
decided upon the assumption that a valid trust was created by the deed 
of January 30, 1912, in respect of the properties specified therein. 

On August 8, 1924, the insolvent appointed the trustees who are 
parties to these appeals as trustees of the deed and the properties specified 
in the deed thereupon vested in the trustees. 

In 1921, the liquidator, on behalf of the Bank, had instituted a sujt 
on the above-mentioned five mortgages against the insolvent, the receiver 
in the insolvency and others. He obtained the usual preliminary mort- 
gage decree on May 31, 1923; the decree absolute was made on March 11, 
1924, and the total decretal amount was Rs. 16,59,929-13-6. 

In August, 1924, the new trustees applied to the District Judge’s 
Court for delivery of the insolvent’s property comprised in the said trust 
deed to them after removing it from the control of the receiver in insol- 
vency. ‘This application failed: the Judge apparently regarded the Court 
of Insolvency as a “de facto trustee” and decided that there was no 
necessity for “a Civil Court dealing with a trust to remove that trustee 
and make over possession of the trust property to other trustees.” The 
trustees appealed, but the Chief Court, on August 3, 1926, dismissed the 
appeal, and expressed the opinion that there was no necessity to award 
the trustees relief because the receiver had stated frankly and clearly 
that in distributing the assets of the estate he would take into full 
account anything which might be due under the trust after the liabilities 
of the trust had been satisfied. 

The learned Judges thought that the District Judge was well justified 
in exercising his discretion to refuse to accede to the prayer of the trustees. 

The learned Judges seem to have lost sight of the fact that the pro- 
perty comprised in the trust deed was not the insolvent’s property, but was 
vested in the trustees, and that consequently, it was not competent for 
the receiver in insolvency to deal with the said property in any way. 

At the instance of the liquidator the consent of the Government to 
the sale of the Taluqa was obtained, and in September, 1926, the pro- 
perties comprised in the mortgages were sold at auction in pursuance of 
the mortgage decree, for Rs. 13,49,216-15-6. 

Taking into account a sum for poundage, the balance due to the 
Bank after the sale under the decree was Rs. 3,24,227-14. 

On August 1, 1927, the liquidator applied to the Judge of the 
Small Cause Court, sitting on the Insolvency side under Sec. 47 of the 
Provincial Insolvency Act (Act V of 1920), for permission to prove 
in the insolvency for the said balance, together with future interest at 
six per cent. per annum up to the date of settlement. From that time 
there were numerous proceedings initiated by ome party or the other, 
and numerous orders made in respect thereof; their Lordships are of 
opinion that it is not necessary to refer to them in detail. 

They were due to the fact that none of the parties seems to have 
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appreciated the position which was created as soon as it was finally decided 
that the trust deed of January 30, 1912, was a valid deed and that the 
property comprised therein was not part of the insolvent’s estate, but 
belonged to the trustees. 

These proceedings culminated in a judgment and decree of the District 
Judge, dated January 29, 1929, whereby he allowed an appeal from the 
Judge of the Small Cause Court, sitting in his insolvency jurisdiction, 
which had rejected the liquidator’s application for permission to prove for 
the said balance. 

The District Judge held that the liquidator, under Sec. 47 of the 
Provincial Insolvency Act, was entitled to share in the money in the 
hands of the receiver and he directed that the liquidator’s claim for 
Rs. 3,24,227-14 be allowed to rank rateably with the claims of other 
creditors in the distribution of the assets in the hands of the receiver. 

Rani Kaniz Abid appealed against the above-mentioned decree to the 
Chief Court which, on October 15, 1929, dismissed the appeal. 

This is the decree against which the said Rani and the insolvent’s son 
and the trustees have appealed to His Majesty in Council. 

The next judgment to which it is necessary to refer is dated August 4, 
1930. ‘There were no Jess than four appeals before the Chief Court for 
consideration and in the judgment it was stated that “the point now for 
decision is whether other creditors whose names are not included in the 
trust deed executed by Chaudri Shafi-uz-zaman on January 30, 1912, are 
entitled to share in the distribution of assets included in the trust deed.” 

The Chief Court decided that all creditors who had a claim against 
the estate prior to the execution of the deed of January 30, 1912, had a 
right to share in the assets and they remanded the case to the Insolvency 
Court in order that the Court should prepare for the use of the Chief 
Court under Sec. 61 of the Provincial Insolvency Act a complete list of all 
debts incurred by the insolvent prior to the date of the execution of the 
said deed whether they were due to persons named in the deed of trust or 
persons who were not so named. 

This is the judgment of August 4, 1930, against which the son of the 
insolvent and the trustees have appealed to His Majesty in Council. 

On December 22, 1930, che matter came again before the Chief 
Court. 

The said Court had then received the list of the debts incurred, by the 
insolvent, in accordance with the Court’s direction of August 4, 1930, and 
certain objections which had been made to some of the items in the list. 

The material part of the judgment is that which dealt with the 
objection which had been raised to the sum which the Insolvency Court 
had declared to be due to the Bank for dividend. 

Strange to say, this objection was taken by the trustees who, accord - 
ing to the judgment of the Chief Court, had the support of all the other 
creditors. 

It therefore appears that the trustees, instead of supporting the interests 
of the Bank, their cestui que trust were opposing its claim. It may be 
mentioned incidentally that even during the argument before the Board, 
the learned counsel for the trustees was inclined to resist the appeal of the 
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Bank until his attention was drawn to what might be the result if his 
clients persisted in taking up such an attitude. 

The Chief Court came to the conclusion that Sec. 48(2) of the 
Provincial Insolvency Act applied to the claim of the Bank and accordingly 
they deleted from the list the amount stated therein to be due to the Bank. 

The effect of the order of the Chief Court was a dismissal of the appeal, 
inasmuch as it appeared to the Chief Court that the above-mentioned 
decision was in accord with the view taken by the District Judge. 

This is the judgment and decree against which the Bank by the liqui- 
dator, the insolyent’s son and the trustees have appealed to His Majesty in 
Council. 

It was agreed during the argument before the Board that the money 
which remains in the receiver’s hands, consists entirely of the rents and 
profits of the property which was the subject-matter of the above-men- 
‘tioned mortgages, and that being so, their Lordships fail to understand how 
the provisions of Secs. 47 and 48 of the Provincial Insolvency Act are in any 
way material to the claim of the liquidator, or how the receiver in the 
insolvency had any right to deal with the said money. It is true that it 
was not until April, 1924, that it was finally decided that the deed of 
trust dated January 30, 1912, was a valid deed, and that when the 
adjudication of the insolvent was made in January, 1914, the receiver 
took possession of all the property which he considered to belong to the 
insolvent, which included the property covered by the mortgages, but 
the greater part of this unfortunate litigation, which has lasted for so 
many years, is due to the failure to recognise the true position. when once 
it had been established that the deed of January 30, 1912, was a valid and 
effective deed of trust. By that deed, the insolvent’s interest in the 
mortgaged properties became vested in the trustees to be held and admi- 
nistered by them on the trusts mentioned in the deed, which trusts included 
the payment of certain specified creditors, one of whom was the Bank. 


After the execution of the said trust deed the insolvent had no interest 
in the properties covered by the mortgages and consequently the said pro- 
perties never vested in the receiver in insolvency and were not subject to 
be administered by him on behalf of the general body of creditors. Nor 
had the receiver in insolvency any right to administer the assets in 
accordance with the terms of the trust, as seems to have been the view 
at one period of this litigation; such a proposition is altogether unten- 
able. 

It is therefore obvious that the three decrees against which the 
appeals are directed must be set aside, and this will involve the setting 
aside of other decrees and orders to which their Lordships will presently 
refer. 
It remains to be considered what is the proper course to adopt in 
order that the rights of the parties may be auly determined and that 
this litigation should be brought to a conclusion. With this end in 
view, their Lordships are of opinion that the declaration and order herein- 
after set out should be made. 

In view of the fact that the judgment deals only with the rights of 
the parties before the Board they desire to make it clear that the declara- 
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tion is- not intended in any way to prejudice the rights of the persons 
specified in clause fifteen of the trust deed as being entitled to monthly 
allowances. oN tee ae Mallon 

Their Lordships are not aware what is the position with regard to 
this matter, and express no opinion in respect thereof, but they make the 
above-mentioned reference to it in case it may be necessary for the Court 
which administers the trust, to deal with this matter. 

Their Lordships are of opinion— 

I. That a declaration should be made that having regard to the 
validity of the trust deed of January 30, 1912, and in the events which 
have happened, the rents and profits received by the receiver from the 
trust properties since the date of the adjudication of insolvency (A) are 
held by him as trustee for the trustees of the said deed and accordingly 
are subject to the provisions of the trust deed and in particular to the 
provisions of clause fifteen thereof, and (B) do not form part of the. 
estate of the insolvent and accordingly do not fall to be administered 
under the Provincial Insolvency Act. 

Il. That the orders and decrees set forth in the schedule attached to 
this judgment should be set aside, except in so far as they deal with costs. 

I. That upon the liquidator undertaking forthwith to institute a 
suit for the administration of the trust in the appropriate Court in India 
having jurisdiction in that behalf and to apply to the Insolvency Court 
for a transfer to the Court of administration of the funds in the hands 
of the receiver and for the necessary accounts if any no further order on 
these appeals should be made and they will humbly advise His Majesty 
accordingly. 


SCHEDULE 
December 14, 1927 .. Order of Small Cause Court Lucknow. 
April 17, 1928 .. Order of District Court Lucknow. 
May 18, 1928 .. ‘Orders of District Court Lucknow. 
November 15,1928 . Order of Small Cause Court Lucknow. 
December 20, 1928 . Orders of Chief Court of Oudh. 
January 29, 1929 .. Order of District Court Lucknow. : 
April 22, 1929 .. Order of Small Cause Court Lucknow. 
October 15, 1929 Decrees of Chief Court of Oudh. 
January 2, 1930 . Decrees of District Court Lucknow. 
August 4, 1930 .. Orders of Chief Court of Oudh. 
November 4, 1930 .. Order of Small Cause Court Lucknow. 
December 22, 1930 Decrees of Chief Court of Oudh. 


James, Grey and Son, Nebra and Co. and Watkins and Hunter— 
Solicitors for the appellant. 

Watkins and Hunter, Solicitor, India Office, James Grey and Son and 
Nebra and Co.—Solicitors for the respondents. 
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SECRETARY OF STATE FOR INDIA IN COUNCIL (Defendant) 
versus 
SIMLA FOOTWEAR CO. (Pleintiffs)* 
Railways Act, Sec. 56 and Limitation Act, Arts. 48 and 31—Failure of plaintiff to 
take delivery of goods—Notice under Sec. 56 served on bim by railway—Goods 
sold—Fourteen deys after publication of notice of sale in a newspaper—Suit 


for compensation for wrongful sale—Whether sale good—Limitatlon—Rail-* 


ways Act, Sec. 77—Notice under—When necessary. 
On the failure of the plaintiff to take delivery of the goods, the railway 
company served a notice upon him that proceedings would be taken under 
Sec. 56, Railways Act. Fourteen days after the first publication of a 
` notice of a general sale of property in a newspaper of the place where the 
sale was to be held, the goods were sold by public auction. Thereupon the 
‘plaintiff sued the railway company for compensation for wrongfully selling 
the goods. Held, (1) that no notice under Sec. 77, Railways Act, was 
necessary; (2) that the suit was soverned by Act. 48 (and not Art. 31) of 
the Limitation Act and was within time; (3) that the sale under Sec. 56 
was a good sale. 
The words ‘local newspapers’ in Sec. 55(2), Railways Act, mean papers 
of the place where the sale is to be held. 
SECOND APPEAL from a decree of M. A. NOMANI Esq., Subordinate 
Judge of Agra, confirming a decree of S. M. AHSAN Kazmi ESQ., Additional 
Munsif. 


Mubammed Ismail (Government Advocate) for the appellant. 

Shab Zamir Alem for the respondent. 

The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal by a derendant against whom the 
lower courts have passed a decree for Rs. 600 damages. The appellant is 
the Secretary of State for India-in-Council representing the North Western 
Railway and the G. I. P. Railway. The facts are simple. laint sets 
out that the plaintiff, a firm in Agra, sent certain boxes of shoes ep ay 
Fort to Amritsar. The date of despatch was January 26, 1929, and ihe 
consignment arrived on February 7, 1929. Delivery was not taken at 
Amritsar and on April 20, 1929 the railway company sent a registered 
notice to the plaintiff stating that the goods had been sent to the Lost 
Property Office and that proceedings sts be se under Secs. 55 and 56 
of the Railways Act. On April 24, 1929 the plaintiff sent a very indefinite 
letter to the railway company asking the af oe company to retain the 
goods and stating that delivery would be taken about May 1. The railway 
company sent no reply to this letter and the plainriff took no further action 
in the matter. On September 1, 1929 the railway company put up the 
consignment for sale along with other goods at a general sale and the con- 
signment was sold for Rs. 400. After this the plaintiff states that in the 
first week of October 1929 he was informed that the goods had been sent 
to the Lost Property Office in Lahore, and on October 22, 1929 he was 
informed that the consignment had been sold by public auction. The 
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railway company offered to the plaintiff the proceeds Rs. 400 less Rs. 28-2-0, 
that is, Rs. 371-14-0, which the plaintiff did not accept. The plaintiff has 
brought a suit for the cost price of the goods Rs. 759-12-0 and various’ other 


Secarraar or gums amounting in all to Rs. 1,035-11-0. The lower courts have awarded 


STATE 
b 


SDALA 


lootwrar Co, 





Rs. 600 as damages. 


The first point which was argued in second appeal was that the lower 
appellate court erred in holding that no notice under Sec. 77 of the Railways 


Bennei, J.. ACt Was necessary. This section states:— 


A person shall not be entitled to a refund of an overcharge in respect of 
animals or: goods carried by railway or to compensation for the loss, destruc- 
tion or deterioration of animals or goods delivered to be so carried, unless 
his claim to the refund or compensation has been preferred in writing by 
him or on his behalf to the railway administration within six months ee 
the date of the delivery of the animals or goods for carriage by railway. 

The appellant claims that the present suit is one which would come 
under this section. The section refers to a suit for compensation for loss, 
destruction or deterioration of goods. The argument is that in the present 
case loss has been caused to the plaintiff by the sale of the goods by the 
railway company or the non-delivery of the goods to the plaintiff by the 
railway company, therefore the notice is required under this section, and 
the notice should have been given within six months from the date of 
delivery of the goods for carriage by railway, i.e., within six months from 
January 26,1929. The notice; therefore, according to the appellant, should 
have been given by July 26, 1929. It is obvious that in this case the notice 
according to this theory should have been given before the goods were sold. 
It is difficult to see on what grounds it cculd have been alleged on July 26, 
1929 that the goods had been lost. On that date the goods were in the 
Lost Property Office of the railway and the railway had made no refusal 
to deliver them to the plaintiff. On the contrary the railway had issued a 
notice to the plaintiff on April 20, 1929 asking the plaintiff to take the 
goods. It is clear therefore that it could not be said that the goods were 
in any sense lost on July 26, 1929. Therefore if the contention of the 
appellant were correct it would be impossible to bring this case at all. 
Learned counsel for the appellant referred to a large number of cases which 
he contended established or tended to establish his point. The earliest of 
these cases is The Great Indian Peninsula Railway Company v. Ganpat Rat’. 
That was a case where the good# had actually been lost as they had not 
actually reached their destination. The case was therefore different from 
the present case where the goods had reached their destination and had 
never been lost from the possession of the railway company until sold. The 
next case is East Indian Railway Company v. Sheo Ratan Das*. In that case 
the railway company retained the goods on the lien under Sec. 55. Secretary 
of State for India-in-Council v. Jiwan? is a case where it was held that the 
word “loss” in Sec. 77 of the Railways Act means the actual loss to the 
company and not a loss to the plaintiff in the sense that-he does not receive 
the value of the goods. This was also held in East Indian Railway Company 
v. Kishan Lal, Tirkba Mal and East Indian Railway v. Makan Lal, 
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Bindeshri Prasad", In Badri Prasad v. G. I. P. Railway’ it was held thata Grn 
notice under Sec. 77 was only necessary where there was an actual loss of —_ 
the goods by the railway company, and this ruling specifically dissented 
from certain rulings of Patna and Madras which held to the contrary. In Sccreraxy of 
East Indian Railway Company v. Fazal Iahi' there was a case where the °7A7 
goods were actually Jost and it was held that there was no distinction bet- HUR 
ween a suit which was brought for damages for non-delivery and a suit Foorwsas 
which was brought for the loss of the goods. he expression “damages for," 
non-delivery” was not intended in that ruling to apply to a case like the on 
present. In Thakurdas Manrakban Lal v. E. I. Railway Co.° there was 

again a-case where goods were actually lost by the railway company and it 

was held that a notice was necessary for a suit even though the suit was 
expressed as a suit for non-delivery. In the same volume on p. 698 (Sheo 

Dayal Niranjan Lal v. Great Indian Peninsula Railway Company) there 

was a similar ruling in the case where there was a shortage found in the 

goods and it was held that notice was needed. In none of these cases were 

the facts similar to the present where the goods have all along been in the 
possession of the railway company until the railway company sold the 

goods, These rulings therefore are no authority for the proposition 

advanced by learned counsel for the appellant. We may point out chat 

Sec. 77 comes in Chapter VII of the Railways Act which is headed “Res- 
ponsibility of Railway Administrations as Carriers.” The Chapter begins 

with Sec. 72 which lays down the responsibility of the railway administra- 

tion for the loss, destruction or deterioration of animals or goods, and it is 

stated that the responsibility is that of a bailee under Secs. 151, 152 and 

161 of the Indian Contract Act. ‘Those sections do not refer to the action 

of a bailee in selling the goods as in the present case, nor is a bailee entitled 

to do so. The right of a railway company as distinct from an ordinary 

bailee to sell goods depends on the statutory provisions in Secs. 55 and 56 

of Chapter VI of the Railways Act. Any claim which would arise from a | 

railway company failing to act under those sections, although it purported 

to act under them, would not come under Chapter VII. Accordingly the 

notice provided by Sec. 77 of Chapter WII clearly does not apply to the 

present case. 


Learned counsel for appellant then argued that the suit was one to 
which Article 31, First Schedule of the Limitation Act applied, that the 
period for that article was one year from the time when the goods ought 
to have been delivered, which was on arrival on February 7, 1929, that the 
period of one year expired on February 7, 1930, that the present suit was 
brought on October 4, 1930 and was therefore time-barred. Article 31 is 
for a suit 

Against a carrier for compensation for non-delivery of, or delay in deli- 
vering, goods. 

Learned counsel argues that the present plaint could have been based 
on the non-delivery to the plaintiff as the cause of action, and that therefore 
the suit might come under this Article 31. But the cause of action is not 
stated in the plaint to be non-delivery. Paragraph 11 of the plaint states 
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Crm that the cause of action was the sale by public auction against the express 
"2... direction of the plaintiff. This cause of action is more than mere non- 
delivery, and the cause of action will come under Article 48 

SECRETARY SOF For specific movable property lost, or acquired by theft, or dishonest 


oe misappropriation or conversion, or compensation for wrongful taking or 


Sine detaining the same. 

Foorwrax Co, The plaint alleges that the raitway company acted without justification 
Beanet, j, |D taking the goods of the plaintiff and selling them by auction, and that 
the plaintiff is entitled to compensation for this wrongful act. The period 
of limitation for Article 48 is three years from the time when the person 
having the right to the possession of the property first learns in whose 
possession it is. Consequently the present suit is within time under this 
article, whether we take the starting paint for limitation as April 20, 1929 
when the goods were sent to the lost property office at Lahore, or as 

September 1, 1929, the date of auction sale. 

The third ground sets out that under the circumstances of the case the 
sale was regular, justified, and according to law. ‘The facts are that the 
plaintiff sent the goods on January 26, 1929, the goods arrived at Amritsar 
on February 7, 1929, consigned to self, but his customer did not want the 
goods, and Para. 2 of the plaint admits that plaintiff asked the railway 
company to keep the goods till the plaintiff was in a position to take delivery 
of them. Para. 3 shows that the plaintiff wanted the railway to store his 
goods till he would be able to sell them at Amritsar. It is no part of the 
business of a railway to act as a storage company and the request was 
unreasonable. On April 20, 1929 the railway sent a registered notice to 
the plaintiff in clear terms telling him to take delivery of his goods or the 
railway would deal with the goods under Secs. 55 and 56, Railways Act. 
The plaintiff did not take delivery and took no steps in the matter other 
than to send on April 24, 1929 a maundering letter on the back of one of 
his advertisements, asking the railway to keep the goods and that he would 
be responsible for the charges and would arrange for someone to take 
delivery about May 1, 1929. No reply was given by the railway and the 
railway was not bound to accept the request of the plaintiff to act as his 

` storekeeper. No person was sent by the plaintiff to take delivery about 
May 1. The railway with great patience waited till August 10, 1929 when 
it sent a notice to five newspapers of a sale of property on September 1, 
1929. The railway was entitled to take this action in regard to the goods 
both under Sec. 55 (2), Railways-Act, as the plaintiff had failed to pay on 
demand the railway rate for the goods entered in the railway receipt, and 
under Sec. 56 as the plaintiff had failed to claim the goods (that is, to take 
delivery of the acd and notice had been served on him on April 20, 
1929 and he had failed to comply with tke requisition in the notice. Up to 
this point the action of the railway was strictly according to statute. The 
plaintiff is able to show that at this stage there was a very minor irregularity. 
Although the notices were of August 10, the various papers made some 
delay in publishing the notices, and the earliest notice to appear was in the 
edition of the Civil & Military Gazette bearing date Monday August 19, 
1929, which is delivered to the public on August 18. From August 18 to 
31 is 14 days, and thus there was 14 days’ notice before the sale of Septem- 
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ber 1. Section 55 (2), Railways Act, says that the auction should be “on Gm 
the expiration of at least fifteen days’ notice of the intended auction.” The Tg; 
notice was therefore short by one day. We consider therefore that the 
auction was not strictly justified under Sec. 55 (2), and therefore the railway Secretary or 
cannot deduct the amount of Rs. 28-2-0 from the auction price, as the right 5747 
to realise charges comes under this section. But the railway was also pro- Sep 
ceeding under Sec. 56, which gives a right of sale “as nearly as may be Foorwmar Co, 
under the provisions of the last foregoing section.” We lay stress on the , 7 j 
words “as nearly as may be” and we consider that these words imply that ica 
the terms of Sec. 55 are not to be rigidly applied in a sale under Sec. 56. 
We consider that the notice of fourteen days was a sufficient notice for a 
sale under Sec. 56. The sale was a general one as the terms of the published 
notice show, and there would be a number of bidders at such a sale. Mere 
postponement of the sale of this lot of goods to September 2 would not be 
likely to produce more bidders. The plaintiff was unaware of the date of 
sale and he would have taken no action in the matter. No evidence has 
been called to show that any higher price would have resulted from sale 
on a later date. The point therefore is merely technical and not a point of 
substance. 

One further point was urged and finds place in the judgment of the 
lower appellate court—that the papers should be “local” papers as laid down 
in Sec: 55(2) and that local means the papers of the place where plaintiff 
resides. We consider that the word ‘Local’ in Sec. 55(2) means papers of 
the place where the sale is to be held, that the provision is intended to give 
notice of the sale to persons of the locality who are likely to attend to 
purchase. The owner of the goods is provided for by Sec. 56(1) which 
directs that notice to remove the goods should be sent to him. 

We hold that the sale under Sec. 56 was 2 good sale and that the rail- 
way was fully justified in selling the goods to dispose of them when plaintiff 3 
failed to comply with the notice to remove them. But the company is not -~ - 
entitled to make any deduction from the sale price of Rs. 400. 

Accordingly we allow this appeal to this extent that we set aside the 
decrees of the courts below and we substitute a decree in favour of the 
plaintiff for Rs. 400 with interest at 6 per cent per annum from the date 
of suit till the date of realisation and we direct that the parties should pay 


their own costs throughout. 
Appeal allowed 





GOVIND PRASAD AND ANOTHER (Defendants) Crm. 


Versus 
SHANTI SWARUP (Plaintiff) * f AR 
Civil Procedure Code, Or. 32, R. 3—Suit against minor—Gnerdian ad litem Merch 22 
appointed—Sult decreed—W ben minor entitled to svoid decree—Hindu Lew— mn, J 
Joint Hindu fomily—Self-acquired property of a member—Mortgaged by bim tomar Armsan, 
in association with other members—Effect of. j. 
In cases where a guardian ad litem for a minor defendant has been appoint- 
ed and a decree is passed against the minor, the minor is not entitled to 
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avoid the decree without proof of the fact that he was not effectively 
represented in the suit, and that he was prejudiced by the omission of the 
guardian to raise proper pleas on his behalf. 

The fact that 2 member of a joint Hindu family associated his son and 
grandson with himself while executing two mortgage deeds with respect 
to his self-acquired property, is not by itself sufficient to justify the 
inference that he abandoned his separate and exclusive rights in the property 
in favour of the joint family consisting of himself, his son and grandson. 

SECOND APPEAL from a decree of Basu Preo Nara Guose, Third 
Additional District Judge of Cawnporc, reversing a decree of Basu R. K. 
CHAUDHRI, Munsif of Akbarpur. 


P. L. Banerji and S. N. Seth for the appellants. 

M. L. Chaturvedi for the respondents. 

The judgment of the Court was delivered by 

IQBAL AHMAD, J.—The suit giving rise to the present appeal was 
brought by Shanti Swarup respondent for a declaration that the preliminary 
and the final decrees for foreclosure passed in suit No. 92 of 1930 of the 
court of the Subordinate Judge of Cawnpore in favour of the contesting 
defendants are a nullity and not binding on him. The said decrees were 
for the foreclosure of a mortgage-deed dated June 22, 1928, executed by 
Chhadammi Lal, the grandfather, and Jagannath Prasad, the father of 
Shanti Swarup plaintiff-respondent. The mortgage was for a sum of 
Rs. 7,000 and was in favour of the contesting defendants. 

Chhadammi Lal, Jagannath and Shanti Swarup were impleaded as 
defendants in the foreclosure suit. Shanti Swarup was a minor, and his ° 
father Jagannath Prasad was appointed as his dian for the suit. 

The plaintiff-respondent assailed the re ie of the decrees mentioned 
above on the ground that Jagannath being himself one of the executants of 
the mortgage-deed was not in a position to raise appropriate pleas on his 
behalf in bar of the claim for foreclosure of the mortgage and, as such, was 
not a proper person to be appointed as his guardian ad litem. The plaint 
gave no indication of the pleas that according to the plaintiff could be 
successfully raised on his behalf in the foreclosure suit. At the trial how- 
ever it was suggested on behalf of the plaintiff-respondent that Jagannath 
omitted to plead that the mortgage was not for legal necessity and that the 


` rate of interest stipulated in the mortgage-deed was excessive, and lastly, 


that the court should in any case instead of passing a decree for foreclosure 
pass a decree for sale in favour of the mortgagees, and the omission of 
Jagannath to raise these pleas was due to the fact that he himself was one 
of the mortgagors and resulted in serious prejudice to the plaintiff. 

The defendants contested the suit. They denied the allegation of the 
plaintiff that Jagannath was not a proper person to be appointed as the 
guardian ad litem of the plaintiff in the foreclosure suit, or that he omitted . 
to take such pleas as could validly be raised in bar of the claim for fore- 
closure. They alleged that the property mortgaged by the deed of 1928 
was the self-acquired property of Chhadammi Lal and the plaintiff had no 
interest in the same, and accordingly contended that even if Jagannath 
was not a proper person to be appointed as the plaintiff’s guardian, the 
plaintiff was in no way prejudiced, as he had no interest in the mortgaged 
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. The defendants therefore challenged the right of the plaintiff 
2 the relief claimed by him. 


There was abundant evidence in th case to justify the assertion of the 
defendants that the mortgaged property was the self-acquired property of 
Chhadammi Lal, and both the courts below have recorded a ie aoe that 
effect. But the case put forward by the plaintiff in the courts below was 
that Chhadammi Lal had thrown the property into the common stock and, 
as such, the property became the property of the jaint family consisting of 
Chhadammi Lal, Jagannath and i pla-ntiff. 

The trial court overruled the contention of th- plaintiff that the pro- 
perty was thrown into the common stock and held that the omission of 
Jagannath to take the pleas mentioned bove could in no case be prejudicial 
to the interests of the plaintiff for the simple reason that the plaintiff had 
no interest in the mortgaged property. The trial court also considered the 
question whether or not the debt secured by the mortgage was raised for 
legal necessity, and answered the question in the afirmative. It therefore 
held that Jagannath could not successfully raise the plea of want of legal 
necessity on behalf of the plaintiff-respondent in zhe foreclosure suit. It 
further observed that Jagannath had actually pleaded in the foreclosure 
suit that the rate of interest was excessive, and the court had given effect 
to that plea by reducing the rate of interest. In view of these findings the 
trial court dismissed the plaintiff’s suit. 


On appeal by the plaintiff the lower appellate court reversed the decree 
of the trial court and decreed the suit. It held that Chhadammi Lal had 
thrown the property into the common stock, and the plaintiff had an 
interest in the same. It did not record any finding on the question whether 
or not the debt secured by the mortgage was for family necessity, as it was 
of the opinion that Jagannath being on2 of the executants of the mortgage- 
deed was not in a position to resist the foreclosure suit on behalf of the 
plaintiff either on the ground that the debt was not for legal necessity or 
was tainted with immorality, or to rare the plea that the court should in 
any case, in lieu of a decree for foreclosure, pass a decree for sale of the 
mortgaged property. It accordingly held that Jagannath was not a proper 
person to be appointed as the guardian ad litem af the plaintiff, and t 
this fact by itself rendered the foreclosure decree nugatory so far as the 
plaintiff was concerned. 


The contesting defendants have come up in second appeal to this Court, 
and they assail the decree of the lower appellate court on two grounds. 
Firstly, it is contended that the findirg of the lower appellate court that 
Chhadammi Lal had thrown the mo-tgaged property into the common 


Sean 


stock is erroneous. It is accordingly urged that the plaintiff had no interest - 


in the property with respect to which the foreclosure decree was passed, and 
is, therefore, not entitled to challenge the validity af that decree. Secondly, 
it is contended that in the absence of a finding to the effect that the plaintiff 
was not effectively and adequately represented in the foreclosure suit, and, 
that he was prejudiced because of the non-appointment of a proper person 
as his guardian ad litem, the suit should not have been decreed. 

As we consider that the second contention acvanced on behalf of the 
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Cava. defendants is well-founded, we are relieved from the necessity of expressing 
Ips; 2n Opinion as regards the first contention advanced on behalf of the defend- 
_" ant-appellants. We may however observe that we are by no means satisfied 
Gorm that the finding of the lower appellate court as regards the property being 
Praud thrown into the common stock by Chhadammi Lal is based on legal evidence. 
Gram The burden of proving that a member of a joint Hindu family threw his 
Swanur self-acquired property into the common stock lies on the person making 
ae wee the assertion, and this burden can only be discharged by proof of the fact’ 
s z. ` that the owner of the property clearly expressed an intention to abandon 


his separate and exclusive rights in the property in favour of the members 
of the joint family. The intention, may be expressed by words, or may be 
inferred by the manner in which the profits of the property were dealt 
with. ‘The finding of the lower appellate court on the point is based on the 
fact that Chhadammi Lal associated Jagannath and the present plaintiff with 
himself while executing two mortgage-deeds with respect to the property. 
The first mortgage was executed in the year 1925 by Chhadammi Lal and 
Jagannath Prasad for himself, and on behalf of the plaintiff who was a 
minor. The second mortgage-deed was the mortgage-deed on the basis of 
which the foreclosure decree was passed and this mortgage was executed both 
by Chhadammi Lal and Jagannath. The lower appellate court observed 
that as Chhadammi Lal joined Jagannath and the plaintiff in the execution 
of the mortgage-deeds, it must be presumed that he threw his self-acquired 
property into the common stock. It may very well be that Chhadammi Lal 
associated Jagannath and the plaintiff with himself while mortgaging the 
property simply on the insistence and for the satisfaction of the mortgagee. 
Be that as it may, we are far from holding that the fact that the son and 
grandson of Chhadammi Lal joined in the execution of the mortgage-deeds 
was by itself sufficient to justify the inference the Chhadammi Lal aban- 
doned his exclusive rights to the property in favour of the joint family 
consisting of himself, his son and grandson. 

We are however clearly of the opinion that the plaintiff was adequately 
and effectively represented in the foreclosure suit and that all the pleas that 
could validly be taken on his behalf were raised by Jagannath, and, accord- 
ingly, the decrees for foreclosure are binding on him. 

The provisions of Order XXXII, Rule 3, C. P. C. that where the 
defendant is a minor, the court, on being satisfied of the fact of his minority, 
shall appoint a proper person to be guardian for the suit for such minor, 
are mandatory, and it is well settled that a decree passed against a minor 
without the appointment of 2 guardian ad litem is a nullity, vide Chem pi 
v. Tara . But it is equally well settled that if a guardian has been 
appointed for a minor defendant, mere irregularities in the appointment of 
‘the guardian or the mere fact that a proper person was not appointed the 
guardian does not render the decree nugatory against the minor unless and 
until it is proved that the minor -was not effectively represented in the suit 
and was prejudiced by the omission of the guardian to take the pleas that 
could validly be raised on his behalf, vide Wallien v. Banke Beberi Pershad 
Singh?, Baijnath Rai v. Dherem Deo Tiwar?,'Murlidber v. Pitambar Lal* 
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and Rejs Babu v. Balinukund®. The reason for this rule of law is not far 
to seek. The law insists that the minor should be represented by a proper 
person whose interests are not adverse to the interests of the minor, so that 
the minor’s interest may not in any way be neglected or prejudiced. But 
if it is apparent that the minor’s interests in the suit in which he was a 
defendant were not in any way prejudiced, it becomes wholly unnecessary 
to inquire into the question as to whether or not the guardian appointed 
was a “proper person” within the meanirg of Order XXXII, Rule 4, C. P. 
C. for the simple reason that the purpose for which a guardian is appointed 
is achieved. 

It follows therefore that in cases where a guardian ad litem: for a minor 
defendant has been appointed and a decree is passed against the minor, the 
minor is not entitled to avoid the decree without proof of the fact that he 
was not effectively represented in the suit and that he was prejudiced by the 
omission of the guardian to raise proper 2leas on his behalf. 

In case before us, we find that all the pleas that could be raised with 
any hope of success on behalf of the pre=nt plaintiff in the foreclosure suit 
were raised by Jagannath. No excepticn can be taken to the finding of 
the trial court that the debt secured by the mortgage was for legal necessity. 
Out of the sum of Rs. 7,000 secured by the mortgage-deed, a sum of 
Rs. 6,530 was for the payment of antecedent debts. To that extent the 
mortgage was clearly for legal necessity. ‘The balance of the sum of Rs. 470 
was paid by the mortgagee at the time >f the execution of the mortgage- 
deed. One of the contesting defendan-s stated on oath that the sum of 
Rs. 470 was paid for the expenses of th=- execution and registration of the 
mortgage-deed, and this statement was not challenged in the course of cross- 
eXamination, and was therefore rightly accepted by the trial court. It 
follows that the entire debt secured by the mortgage-deed was for legal 
necessity and it would have been idle for Jagannath to plead that the mort- 
gage was not for legal necessity. 

There was no suggestion on behalf of the plaintiff in the trial court 
that the mortgage-deed was tainted with immorality. The lower appellate 
court was, therefore, wrong in proceeding on the assumption that if some 
person other than Jagannath had been =ppointed guardian ad litem of the 
plaintiff, he could have pleaded that tke debt was raised for an immoral 
purpose. 

Jagannath did plead that the rate of interest was excessive, and this 
plea was given effect to in the foreclosure suit. We further find that the 
plea that the court should, instead of a decree for foreclosure, pass a decree 
for the sale of the mortgaged property, was embodied in the written state- 
ment in the foreclosure suit. There is however nothing in the judgment of 
that case to show that this plea was pressed at the time of hearing. The 
plea was without substance, as a court is bound to pass a decree for fore- 
closure when the suit is based on the basis of a mortgage by conditional 
sale. It is only when the suit is on the basis of an anomalous mortgage that 
discretion is given to the court to pass a decree for sale in lieu of a decree 
‘ for foreclosure. 

It was not suggested in the courts below, and it is not suggested in this 
"A. L R. 19735 AlL 214 
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Court, that any other pleas could be successfully raised on behalf of the 
present plaintiff in the foreclosure suit, nor is it suggested that Jagannath 
was not in a position to raise such pleas because of the fact that he was one 
of the executants of the mortgage-deed. There is therefore no ao from 


the conclusion that the plaintiff failed to prove that he was not effectively 


represented in the foreclosure suit, or that he was prejudiced in any way by 
the omission of Jagannath to raise appropriate pleas on his behalf. It 
follows that the plaintiff was not entitled to the decree granted to him by 
the lower appellate court. 

We accordingly allow this appeal, set aside the decree of the lower 
appellate court and restore the decree of the trial court with costs in all 


courts. 
Appeal allowed 


PRIVY COUNCIL 
EMPEROR 
Versus 
DAHU RAUT* 
Criminal Procedure Code, Secs. 421, 422 and 423—Criminal Appeal—Not# dis- 
missed stemmearily—Disposal of appesl—Procedure. 
If a criminal ap is not dismissed summarily by the appellate court 
- under Sec. 421 of the Code of Criminal Procedure, then the appellate court 
is bound, before disposing of the appeal in any manner, to issue notices to 
the appellant and to the Crown as provided for by Sec. 422 of the Code, 
and to send for the record, if such record is not already in court, in compli- 
ance with the provisions of Sec. 423. 
APPEAL from a decision of the High Court of Judicature at Fort 
William in Bengal. 


A. M. Dunne, K. C. and W. Wallach for the appellant. 
A. Majid and J. M. Pringle for the respondent. 


The following judgment was delivered by 


Lord THANKERTON—These are consolidated appeals by special leave 
from four judgments of the High Court of Judicature at Fort William in 
Bengal dated respectively May 29, May 29, May 31 and June 7, 1933, 
which reduced the sentences passed on the respective respondents by the 
respective criminal courts of first instance on March 25, February 28, 
April 1 and March 18, 1933. 

In each case the respective respondents presented petitions of appeal 
to the High Court against both the conviction and the sentence, in exercise 
of the statutory right conferred on them by the Criminal Procedure Code, 
and the question in the present appeals ts whether the orders of the High 
Court in each of the four cases, by which the sentences were reduced, 
were in conformity with the requirements of the Code. The Crown, as 
appellant, maintains that the orders were passed in violation of the statutory 
provisions and were beyond the jurisdiction of the High Court. The 
Crown desires to test the validity of the procedure adopted by the High 
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Court, but does not ask for any inte-ftrence with the reduction of the 
sentences made by these orders. 


The sections of the Code which prescribe the procedure to be followed 
on presentation of a petition to the appellate court—in this instance, the 
High Court,—are as follows:— 

419. Every appeal shall be macein the form of a petition in writing 
presented by the appellant or his peader, and every such petition shall 
(unless the court to which it is preserted otherwise directs) be accompanied 
by a copy of the judgment or order <ppealed against, and, in cases tried by 
a jury, a copy of the heads of the caarge recorded under Sec. 367. 

420. If the appellant is in jail, Ee may present his petition of appeal and 
the copies accompanying the same tc the officer in charge of the jail, who 
shall thereupon forward such petizicn and copies to the proper appellate 
court. 

421.—(1) On receiving the petizicn and copy under Sec. 419 or Sec. 420, 
the appellate court shall peruse tke same, and, if it considers that there 
is no sufficient ground for interf2rng, it may dismiss the appeal sum- 
marily: 


Provided that no appeal presected under Sec. 419 shall be dismissed - 


unless the appellant or his pleader has had 2 reasonable opportunity of 
being heard in support of the same. 

(2) Before dismissing an appeal under this section, the Court may 
call for the record of the case, but all not be bound to do so. 

422. If the appellate court does not dismiss the appeal summarily, it 
shall cause notice to be given to the appellant or his pleader, and to such 
officer as the Local Government msy appoint in this behalf, of the time and 
place at which such appeal will be neard, and shall, on the application of 
such officer, furnish him with a cosy of the grounds of appeal; and, in 
cases of appeals under Sec. 417, th2 _ppellate court shall cause a like notice 
to be given to the accused. 

_  423.—(1) The appellate court sall then send for the record of the 
case, if such record is not already in Court. After perusing such record, 
and hearing the appellant or his fleader, if he appears, and the Public 
Prosecutor, if he appears, and, in case of an appeal under Sec. 417, the 
accused if he appears, the Court may, if it considers that there is no sufficient 
ground for interfering, dismiss the _ppeal, or may— 

(a) in an appeal from an order of acquittal, reverse such order and 
direct that further inqury be made, or that the accused be 
retried or committed for trial, as the case may be, or find him 
guilty and pass sentence cn him according to law; 

(b) in an appeal from a corviction, (1) reverse the finding and 
sentence and acquit or discharge the accused, or order him to be 
retried by a Court of competent jurisdiction subordinate to such 
appellate court or commiwted for trial, or (2) alter the finding, 
maintaining the sentence, >r with or without altering the finding, 
reduce the sentence, o- (3) with or without such reduction 
and with or without altecng the finding, alter the nature of the 
sentence, but, subject tc tae provisions of Sec. 106, Sub-sec. (3), 
not so as to enhance the same. 

(c) in an appeal from any ovher order, alter or reverse such order; 

(d) make any amendment >r any consequential or incidental order 
that may be just or proper. 

(2) Nothing herein contained shall authorise the Court to alter or 
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reverse the verdict of a jury, unless it is of opinion that such verdict is 
erroneous owing to a misdirection by the Judge, or to a misunderstanding 
on the part of the jury of the law as laid down by him. 

The following facts are common to each of the four cases:—No order 
was passed for summary dismissal of the appeal under Sec. 421(1); no 
notice was sent in terms of Sec. 422 to the Legal Remembrancer, who is 
the officer appointed by the Local Government; the record was not sent 
for, as provided by Sec. 423(1); in each case an advocate was present on 
behalf of the accused, when the order was made by the High Court, but 
none was present on behalf of the Crown. 

There were slight variations in the form of the orders. In the case of 
two of the ordérs it was stated that the appeal was admitted, while a 
third order stated ““This appeal is allowed on the question of sentence 
only”; the fourth order is silent on this point. But all four orders are 
expressed as pronounced in exercise of the Court’s criminal appellate 
jurisdiction. 

On becoming aware of what had been done, the Deputy Legal 


. Remembrancer approached the Acting Chief Justice (Sir Charu Chandra 


Ghose) on the matter, and on August 8, 1933, the latter passed an order 
in the following terms:— 
This matter was nena before me on Thursday last by the Deputy 
Legal Remembrancer. I have no jurisdiction whatsoever to interfere with 
the orders of the Division Bench. As Mr. Justice Lort-Williams has 
written to me as Chief Justice that he would like to look into the matter 
further, I djrect that the two learned Judges referred to on this page (Lort- 
Williams and McNair, J.J.) do form a Division Bench on Friday August 
11, at 4 p.m, when the Crown, if so advised, may mention the matter to 
the learned Judges. 

Subsequently, the matter was mentioned before the two learned Judges 
named in the above order, when the Advocate-General, on behalf of the 
Crown submitted that the orders in the four petitions of appeal were made 
without jurisdiction in respect that they had been passed without notice to 
the Legal Remembrancer and without sending for the records, that they 
were therefore null and of no effect, and that the petitions should be 
disposed of according to law. Lort-Williams, J. passed one judgment in 
all four cases on August 29, 1933, and McNair, J. delivered a separate 
judgment on August 31, 1933. Both of the learned Judges held that they 
could not review or alter their orders, except in regard to clerical errors 
within the meaning of Sec. 369 of the Code, but they differed as to the 
existence of such errors in the orders in question, and no alteration or 
correction was made. 

In explanation and justification of the orders Lort-Wilkams, J. ad 


as follows:— 


It is complained that as the NES EE EAE E R ER 
ought to have been given, and the appeal heard as provided in Secs. 422 
and 423 of the Criminal Procedure Code. Tech of thes oie eden 
up there are clerical errors, and the form of the order is not in accordance 
with the judgment which I gave. This was overlooked when the orders 
were signed—what J said was, that there was no necessity to send for the 
record, and then I proceeded to give reasons why the sentences ought to be 
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modified. According to my recollection, nothing was said about admitting 

ee E AE that the appeal was 
dismissed summarily under Sec. 421 of the Criminal Procedure Code, and the 

sentence was varied under the Court’s revisional powers, the p 

having otherwise come to its knowledge within the meaning of Sec. 439, 

Crıminal Procedure Code. 


This kind of order is not the usual one of admission or rejection of the 
appeal, and doubt seems to have arisen in the mind of the Bench Clerk, and 
in the office, about the correct form of the order. In future, the senior 
Judge of the Criminal Bench should be consulted, when any doubt or 
difficulty arises about the form of the judgment of the Court. 


A number of similar orders were made by the Criminal Bench over 
which I presided two years ago, and no complaint was made by the Crown 
ot by any one. This form of order is convenient and useful, and intended 
to save unnecessary waste of time, labour and expense, which is a matter 
not to be lightly disregarded in these difficult Gays. Where the Court is 
satisfied that the conviction was justified, but thinks that there may be 
grounds for reduction of sentence, it will generally invite the Crown and 
the appellant, or esther of them, to furnish information in order to assist 
the Court to arrive at a decision. In such a case, the practice is to admit 
the appeal on the question of sentence only, though it is doubtful whether 
this procedure is strictly within the provisions of the Code. But where the 
Court does not require any further information on the point, it would be 
merely a waste of time, money and labour, to issue notices, and send for 
records, and summon parties wham the Court does not’ wish to hear. 

ee ee 
matter for the Court. In revision Crown has no right to seek to in- 
fluence the Court on this question unless invited by the Court to do so. The 
Deputy Legal Remembrancer must have overlooked this, when he com- 
plained to the Acting Chief Justice that he had a great deal to say upon the 
subject in connection with the four sentences to which I have referred. 
The Court always hears him with patience, but in revision neither party 
has any right of audience, though no order must be made to the prejudice 
of the accused, unless he has had an opportunity of being heard. (Secs. 439 
and 440, Criminal Procedure Code.) 

I am satisfied that the Court has jurisdiction to proceed as it did. If 
such procedure were not strictly within the provisions of the Code, provi- 
sion for it ought to be made without delay. But in my opinion we have the 
power already. wers of the Court in revision are almost unlimited. 
ee E E E 
423, 426, 427 and 428, Criminal Procedure Code. In an appeal under 
Sec. 423 the Court has no power to enhance the sentence, but it may do 
so in the exercise of its revisional powers. E the Court has power to 
enhance the sentence in revision, surely it has power to modify or reduce it. 
The Court when hearing an appeal may alter the finding, and then under 
its revisional powers enhance the sentence. (See the case of re Bali Reddi, 
L L. R. 37 Mad. 119). In the case of Hridoy Mondal v. The King 
Emperor, 22 C. W. N. CXI, the accused had pleaded guilty to murder, and 
had been sentenced to transportation for life, and had appealed. The Court 
dismissed the appeal, because he had pleaded guilty, and the minimum 
sentence had been passed, but in exercise of its -evisional powers, the Court 
altered the conviction to one under Sec. 304, I. P. C., and sentenced the 


appellant to seven years’ rigorous imprisonment. 


Thankerton 
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McNair, J. stated as follows— 


The facts of each case and the orders made have been referred to in 
detail by my learned brother, and ir is unnecessary for me to analyse the 
exact procedure which was adopted, or the reasons which prompted us 
to make the orders. ft may well be, as stated by my learned brother, 
that we intended to dismiss the appeals and to deal with the question of 
sentence under our powers of revision. 

The orders, as worded, purport to show that the appeals were admitted 
and the sentences reduced. 


These observations of the learned Judges appear to show either a 
confusion of thought as to the provisions of the Code or an attempt to 


l justify a practice which is inconsistent with its provisions. The jurisdic- 


tion of the Court in these matters is statutory, and the Court, however 
admirable its intentions, is not entitled to go outside these provisions and 
—in effect—to legislate for itself. 

Chapter XXXI of the Code, as irs title bears, is a complete code 
oe to appeals, and the appellate court referred to includes other Courts 
than the High Court. Chapter XXXII, on the other hand, confers a 
special jurisdiction on the High Court only as regards references atid 


revision. 


On presentation of a petition of appeal in exercise of the statutory 
right conferred on the accused the appellate court is given a power of sum- 
mary dismissal by Sec. 421, “if it considers that there is no sufficient ground 
for interfering,” and their Lordships have difficulty in understanding the 
suggestion of Lort-Williams, J. that the appeals could have been summarily 
dismissed in the present case, since each appeal asked for reduction of 
sentence, and the appellate court took the view that there was sufficient 
ground for interfering with the sentences. The terms of the section 
equally exclude the possibility of partial summary dismissal, e.g., in so far 
as the conviction is appealed against. Failing summary dismissal, the 
provisions of Secs. 422 and 423 apply and, in their Lordships’ opinion, 
the provisions as to notices in Sec. 422 and the provision as to sending for 
the record in Sec. 423 are clearly peremptory, and there can be no room 
for revision at that stage. The words ‘admitted’ and ‘admission’ in refer- 
ence to appeals which are not summarily dismissed, though not infrequently 
used in the Courts in India, do not appear to their Lordships to be happily 
chosen. From their ordinary meaning they would imply that the appeal 
requires to be admitted at this stage, whereas the appellate court are bound 
to deal with the appeal, and they can only do so when they have complied 
with the preliminary steps of giving the statutory notices under Sec. 422, 
and sending for the record, which will enable the Court to deal with the 
appeal in accordance with the provisions of Sec. 423. The powers con- 
ferred on the appellate court under Sec. 423 appear to be as ample as the 
High Court would have on revision under Sec. 439, with the exception of 
the power to enhance the. sentence, and if the appeal is before a High 
Court, and it is thought to be desirable, there is no reason why the accused 
should not be. warned that, at the hearing on the petition, he may be 
called on to show cause why his sentence should not be enhanced. A 


Cai 
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similar course was taken in the case of In re Bali Reddit, which was 
referred to by Lort-Williams, J. although the decision of the Madras High 
Court on the main point in that case has been doubted in the decision of 
this Board in Kishen Singh v. King Emperor’. In the other case referred 
to by the learned Judge, Hridoy Mondal v. King Emperor’, the High 
Court first dismissed the appeal and thereafter exercised their power of 
revision. (In re Chunbidya'‘). 

Their Lordships are therefore of opinion that the procedure of the 
High Court in the four appeals here in question was in violation of their 
statutory duty in respect of their failure to comply with the provisions of 
Sec. 422 as to notice to the Crown, and the provisions of Sec. 423 as to 
sending for the record. 

Accordingly, their Lordships will humbly advise His Majesty that the 
appeals should be allowed, and that it should be declared that, upon the 
true construction of the Criminal Procedure Code, the appellate court is 
not entitled to dismiss an appeal summarily in terms of Sec. 421 unless the 
Court is satisfied that there is no sufficient ground for interfering in accord- 
ance with the relief sought in the appeal, and that where the appeal is not 
dismissed summarily, the Court is bound, in order to the disposal of the 
appeal, to comply with the provisions of Sec. 422 as to notice, and 
with the provisions of Sec. 423 as to sending for the record, if such record is 
not already in Court. In respect that the appellant does not desire any 
order with regard to the reduction of the sentences, no further order js 
necessary. Appeals allowed 

Solicitor, India Office—Solicitor for the appellant. 

Hardcastlé, Sanders and Co., Clarke, Rawlins and Co. and Watkins 
and H«unter—Solicitors for the respondent. 
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GOPAL SAHAI (Plaintiff) 
VETSHS 


NASIR UDDIN ano aNoTHER (Defendants) * 


Tenancy Act, Secs. 227 end 14—Sh lend—Co-sharer—Usufracinary mortgage— 
Qabuliat in favour of mortgagee—Rent received under Qsbuliat—Liability to 
account to other co-sberer. 

On the creation of an ex-proprietary tenancy the ex-proprietary tenant 
is the tenant of all the co-sharers and not the tenant of any particular co- 

C, a co-sharer, who was in cultivating possession of the total area in a 
Khewat held by him, executed a usufractuary mortgage of one-third share 
in the Khewat in favour of the defendant, and also executed a qabuliat 
agreeing to pay a certain rent to the defendant for a portion of the culti- 
vated land. Subsequently C sold the equity of redemption in one-third share 
and the remaining two-third share in the Khewat to the plaintiff and the 
plaintiff got the revenue court to assess ex-proprietary rent on the remain- 
ing portion of the cultivated land in possession of C. Held, in a sit for 


*S. A. 320 of 1933 
104 


808 HIGH COURT : [1935] _ 


Civil profits by the plaintiff against the defendant, that the mere fact that C, 

ae an exX-proprietary tenant, executed a qabuliat in favour of the defendant to 

vid pay a certain rent entitled the defendant to collect that rent, but it did not 
Goe Binks entitle him to retain the whole of that rent against the plaintiff. 


r 


Nam UDN 


Bennet, J. 


SECOND APPEAL from a decree of Rasu TRILOKI Nara, District Judge 
of Meerut, reversing a decree of Basu RAGHUNANDAN SARAN, Honorary 


Assistant Collector, first class. 


Visbwa Mitra for the appellant. 

Mushtaq Abmad for the respondents. 

The following judgment was delivered by 

BENNET, J.—This is a second appeal by a plaintiff whose suit was dis- 
missed by the lower appellate court. The plaintiff brought a suit under 
Sec. 227 of the Agra Tenancy Act for his share of profits against the defen- 
dant No. 2, Nasiruddin, as a co-sharer in possession under a usufructuary 
mertgage. The revenue court granted a decree to the plaintiff for a certain 
amount of mesne profits. The facts apparent from the pleadings, which 
are admitted by learned counsel in this Court for the parties to be correct, 
are that the khewat number in question consisted of 7 biswansis, 8 tanwansis 
and was held originally by defendant 1, Chhidda Khan, and Chhidda Khan 
was in cultivating possession of the total area 36 biswas odd in this khewat 
number 24/6. Chhidda Khan executed a usufructuary mortgage of 2 bis- 
wansis, 8 tanwansis share in favour of defendant 2, Nasiruddin, and he 
executed a qabuliat agreeing to pay reat to defendant 2 of Rs. 95-2-9 per 
annum for a portion of the cultivated land in this khewat number. Subse- 
quently the plaintiff purchased the equity of redemption of Chhidda Khan 
but he has not redeemed the usufructuazy mortgage. Plaintiff also purchased 
the remaining 5 biswansis share in the khewat number which is not encum- 
bered by mortgage and plaintiff got the revenue court to assess ex-pro- 
prietary rent on the remaining portion of the cultivated area in possession 
of Chhidda Khan which was fixed at Re 40. This Rs, 40 ex-proprietary 
rent was rent payable to all the co-sharers in the khewat nymber because an 
ex-proprietary tenant is the ex-propretary tenant of all the co-sharers. 
Similarly in regard to Rs. 95-2-9 rent under the qabuliat between Chhidda 


‘Khan and Nasiruddin this must be taken to be ex-proprietary rent and to 


be due to all the co-sharers. “The plaint in Paragraph 3 set out that the 
total rental of the khewat in question was Rs. ‘135-2-0 and learned counsel 
points out that that sum is composed af the two items Rs. 95-2-9, due 
under the qabuliat from Chhidda Khan, and Rs. 40 due from Chhidda 
Khan as the ex-proprietary rent fixed by the court. These facts were 
admitted in Paragraph 2 of the written statement and are not in dispute. 
Now the plaintiff brought a suit in the revenue court in his capacity of a 
co-sharer in possession of a 5 biswansis share in this khewat number. He 
had no right to sue in regard to the 2 biswansis, 8 tanwansis because he onty 
held the equity of redemption in that share and the defendant 2 was in 
possession of that share as a usufructuary mortgagee. But unfortunately 
this position was not appreciated by the two lower courts and the issue 
framed was “Is the plaintiff mortgagcr and defendant a mortgagee and 
hence no profit is due from him? The trial court, although it framed this 


r 
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issue, actually decided the suit°om correct lines by taking the evidence of 
the patwari as to the total amount of ths collections in the mahal which it 
held to be the payment of the rent undr the qabuliat Rs, 95-2-9, and it 
held that the plaintiff had not realised any of the Rs. 40 ex-proprietary 
rent. The net assets therefore after decuction of land revenue coming to 
Rs. 247-9-6, the court gave the plaintif a 2|3rd share, Rs. 165-1-0 with 
proportionate interest and costs. The defendant- No. 2, Nasiruddin, 
brought an appeal before the lower appel ate court alleging in ground No. 3 
that the trial court had erred in holding that the plaintiff was entitled to 
claim 2|3rd share of the rent received by the appellant from Chhidda Khan, 
defendant 1. The lower appellate court has considered the matter solely 
from the point of view of the mortgage and it held: 

Until the mortgage is redeemed by the plaintiff-respondent the appellant 
Nasiruddin is entitled to this sum (Rs. 95-2-9) by way of interest on his 
mortgage money and the plaintiff-re-pondent cannot get any share in it. 

Now the question is whether such a finding is legally correct in a suit 
for profits. The position of Nasiruddir in a suit for profits under Sec. 227 
of the-Agra Tenancy Act is that he is entitled to collect a share of the 
assets of the mahal proportionate to a share in the mahal. The share which 
he has in his usufructuary possession is 1 share of 2 biswansis, 8 tanwansis. 
The mere fact that Chhidda Khan, an =x-proprietary tenant, has executed 
a qabuliat in favour of Nasiruddin tc pay Rs. 95 odd rent per annum 
entitles Nasiruddin to collect that rert, but it does not entitle him to 
retain the whole of that rent against arother co-sharer. The position will 
be more easily seen if we assume that Chhidda Khan had put 
the whote of the land in the mahal im its khewat and agreed to pay the 
whole rent to Nasiruddin. On the theory of the lower appellate court in 
such a case the plaintiff would have been entitled to nothing although he 
was the owner of a 5 biswansis share ir the khewat number, a share which 
was unencumbered by any usufructuazy mortgage. This shows that the 
theory of the lower appellate court is ursound. A further point apparently 
influenced the lower appellate court and that was that the plaintiff had not 
collected any of the Rs. 40 which had been assessed as rent payable by 
Chhidda Khan, and the lower appellate court goes on to say that this rent 
was payable to the plaintiff. In this lcwer appellate court has fallen into a 
legal error because on the creation of ar ex-proprietary tenancy the ex-pro- 
prietary tenant is the tenant of the ccparcenary body and not the tenant 
of any particular coparcener. ‘There ie no reason in law for the conclusions 
arrived at by the lower appellate court It is clear that the assets as found 
by the trial court correctly represent zhe collections of rent in this 
during the years in suit and no groun] has been shown in this Court that 
there is anything incorrect in the findings of fact of the trial court. Nor 
does it appear necessary to remand an~ further issue on a question of fact. 
Under these circumstances I set aside the decree af the lower appellate court 
and I restore the decree of the trial court, and I allow the plaintiff costs 
throughout. 
No case has been made out for a Letters Patent appeal. 
Appeal allowed 
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Crm KAPILDEVA, MALAVIYA’ AND OTHERS 
ras Versus 
1? HON’BLE THE CHIEF JUSTICE AND THE HON’BLE JUDGES 
Feb, 11 OF THE HIGH COURT AT ALLAHABAD* 
suraman, Contempt of Court—Contempt of High Conrt—Proceedings for—Of a criminal 
Cj. nsiure—Order is final—No appeal lies to Privy Council under Civil Procedure 
BENNET, J. Code. 


, Proceedings for contempt of the High Court are in the exercise of the 
inherent jurisdiction of the court amd are of a criminal nature. Accord- 
ingly the provisions of Sec. 110, Civ Procedure Code, have no application 
to such a case. 

The High Court has exclusive jurisdiction to determine the question 
whether an allegation amounts to a contempt of the High Court or not, 
and its order is final. 


Sir Tej Baebadur Sapru, P. N. Sapbru, M. N. Reina, G. S. Pathak, 
S. N. Verma and Ajudbiya Nath for the applicants. i 
_ Mubammad Ismail (Government Advocate) for the opposite parties. 


The judgment of the Court-was delivered by 


Salaman, SULAIMAN, C. J.—This is an application for leave to appeal to His 
- © J. Majesty in Council from an order convicting the applicants, an advocate, 
aa an editor and a printer and publisher of the offence of contempt of 
court and sentencing the advocate to a fine of Rs. 150 and ordering cach 
of the three persons to pay Rs. 100 as costs. The offence is found to 
have been committed on_account of the publication of an article by him 
headed “A Scandalous Situation” in the Leader. The learned counsel 
for the applicant contends that his application for leave falls under Sec. 
109, C. P. C., and urges before us that the order of the High Court has 
been passed in the exercise of its civil jurisdiction, particularly as the 
original notice issued to him was headed "Civil Side. Revisional Jurisdic- 
tion.” The learned Government Advocate takes preliminary objection 
that no application for leave to appeal lies inasmuch as (1) contempt is a 
criminal matter and the punishment is in the exercise of the crimi 
jurisdiction of the High Court, and (Z) that the inherent jurisdiction 
exercised by this Court as a Court of Record is exclusive and the order 
passed is final. _ 
The first question for consideration is whether proceedings for con- 
tempt of the High Court are at all in the nature of a civil proceeding. A 
Division Bench of this Court took cognizance of contempt committed by 
the publication of the advocate’s article. The Bench ordered notices to 
be issued to the advocate as well as the editor and the printer and the 
publisher of the paper “to show cause why they should not be convicted 
and punished for the offence of contempt of this Court.” In the order 
itself as signed by the Judges, there was no suggestion that the notice was 
being issued in the exercise of any civil jurisdiction. On the other hand, 
as the opposite party were called upon to show cause why they should not 
*P, C. A. 38 of 1934 
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be convicted and punished for the offence of contempt, the order was, 
prima facie, in the exercise of the criminal jurisdiction or the inherent 
jurisdiction of this Court. The office numbered the case as “Miscellaneous 
Case No. 435 of 1934,” and on the Day’s list also the case was shown 
simply as “Miscellaneous Case No. 435 of 1934,” without mentioning that 
it was a Miscellaneous Civil case. But the notice that was issued by the 
office to the advocate was written out on a printed form which had the 
words “Civil Side Jurisdiction” printed on it. ‘The notice was issued under 
the signature of the Deputy Registrar, and the printed words were: not 
struck out, but the word ‘“‘Revisional” was added. The contents of the 
notice however warned the advocate to appear personally to show cause 
why he should not be convicted and pumished for the offence of contempt 
of the High Court committed by the publication. The advocate could 
not possibly have been misled by the issue of the notice on a printed form 
used for notices on the Civil Side. No particular form of the notice 1s 
prescribed by the Rules of this Court. The advocate had been called upon 
to appear in order that he may have an opportunity to show cause. We 
are, therefore, unable to hold that a mere misdescription in the notice issued 
by the office could, in any sense, make the proceeding one of a civil nature. 
The advocate could not have been under any misapprehension as to the 
true character of the proceeding. We are of opinion that the form used 
for the notice is wholly immaterial for the purposes of deciding what the 
nature of the jurisdiction exercised was, and that the misdescription was 
of too trivial a nature and cannot possibly confer civil jurisdiction on the 
High Court. 

We have not the least doubt in our minds that the proceedings were 
in the exercise of the inherent jurisdictian of this Court and of a criminal 
nature. We would not say that merely because the advocate was an 
officer of this Court, the proceeding against him was of an administrative 
character. The conviction and the fine imposed are themselves sufficient 
to show at least that the proceeding was not of a civil nature. In the 
matter of Edward Hutchinson Pollard v. Moore! their Lordships clearly 
laid down that the contempt of court was “a criminal offence”. 

In in the matter of a Special Refercnce from the Bahama Islands’ the 
last two paragraphs of the report of their Lordships at page 149 indicated 
that the sentences passed amounted in effect to a general committal for 
contempt and was of a punitive character. 

This view has, of course, been followed in India. Legal Remem- 
brancer v. Motilal Ghose. It has been held by a Full Bench of this 
Court that the proceedings to punish contempt of court is in the exercise 
of the inherent jurisdiction vested in a Court of Record, and the proce- 
dure is summary. See Hedi Husain v. Nasir Uddin Haidar‘. In the 
Contempt of Courts Act of 1926, express power has been conferred to 
punish contempt of subordinate Courts, but no necessity has been felt 
to confer any jurisdiction for punishing contempt of the High Court, 
which has always been assumed to exist. ` 

It is, therefore, clear that Section 110, C. P. C. has no application to 
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such a case. As defined in Section 2, C. P. C. “decree” is the formal 
expression of an adjudication which conclusively determines the rights of 
the parties and “order” is a decision of a civil court. Not only, therefore, 
Sec. 109 is in terms inapplicable, but Sec. 112, Sub-sec. (2) expressly 
makes the Code inapplicable to matters of criminal jurisdiction. 

We also agree with the learned Government Advocate that the 
matter was of an exclusive jurisdiction, and the order is final. 

In the case of Magnus Smith v. The Justices of Sierre Leone® their Lord- 
ships expressed the opinion that “they can make no order respecting the 
fine imposed by the court below upon Mr. Smith”. But their Loidhn: 
rescinded the order for striking him off the rolls. 

In the case of Williams Rainy v. The Justices of Sierra Leone? their 
Lordships of the Privy Council laid down as the opinion not only of the 
members of the Committee, who heard the petition but also of the other 
members who usually attended, that they could not interfere with such 
a subject and remarked l 

In this country every Court of Record is the sole and exclusive judge of 
what amounts-to a contempt of Court. It is within the competency of the 
= Court to impose fines for contemptz and, unless there exists a difference in 
the constitution of the Recorder’s Court at Sierra Leonc, the same power 
must be conceded to be inherent ia that Court we are of opinion 
that it is a Court of Record, and that the law must be considered the same 
there as in this country; and, therefore, that the orders made by the Court 
in the exercise of its discretion incposing these fines for contempts, are 
conclusive, and cannot be questioned by another court, and we do not 
consider that there is any remedy by petition to the Judicial Committee to 
review the propriety of such orders. All we can say is, that we have no 
jurisdiction to entertain such a petition impugning the propriety of such 
orders and praying the remission of the fines. 

These cases were quoted with approval by their Lordships of the 
Privy Council in Surendra Nath Banerjee v. The Chief Justice and Judges 
of the High Court at Fort Willisem in Bengal’. 

Nor have we any power to certify this case as being otherwise a fit 
one for appeal to His Majesty in Council., The question for considera- 
tion was not so much of jurisdiction as of an interpretation of the passage 
objected to. The Bench in construing its implications took into consi- . 
deration the various circumstances attending its publication. The article 


had been written by an advocate of standing and repute practising in 


the High Court; special importance and significance would be attached 
to it by the public reading the article; the “Leader” had a wide circulation 
in this country, and the article would have been widely read; the affidavit 
filed by the advocate was considered by the Bench not to be so candid as 
that of the others; there was no apology or éxpression of regret, and it 
was not suggested in the advocate’s explanation that the reference was 
not to the present members of the High Court Bench. They took into 
account the fact that the article was written in connection with the 
elections to the Bar Council under this very High Court, and came to 
the conclusion that the assertion that the raising to the Bench of a 
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comparatively “undeserving” lawyer is a fairly frequent occurrence in 

our judicial history amounted to an unwarranted defamation of the 

High Court likely to lower its prestige in the eyes of the public and to 

shake their confidence in its capacity to administer justice, and did not 

agree that the repetition of the alleged claim of the members of the Bar 

to select judges “with better results” was innocent. The Bench remarked: 

_ We have given careful consideration to all that learned counsel has urged 

in defence of his clients and with same knowledge of the conditions which 

exist and of the effect that such an article is likely to produce in the minds 

of the public, we are clearly of opinion that the passage in respect of which 

notice to the opposite parties has been issued constitutes a contempt of 

Court, of which the High Court in the interests of the administration is 
bound to take cognizance. 


They held that 
We are clearly of opinion that the words in the passage convey unwarrant- 
ed and defamatory aspersion on the character and ability of a number of 
judges of the High Court who have recently been elevated to the Bench. . 
We are of opinion that it tends to lower the High Court in the eyes of the 


In our opinion, on the question whether the allegation amounted to 

a contempt of Court or not the Division Bench had exclusive jurisdiction 

and its order is final. We must, therefore, decline to grant leave to 

appeal to His Majesty in Council. The application is dismissed with 
costs. We assess the cost of the Crown counsel at Rs. 100. 

Application dismissed 


BRIJ NARAIN LAL (Plaintiff) 
versus 
GOKUL PRASAD anp oTHERS (Defendants)* 

Specific Relief Act, Sec. 9 and Tenancy Act, Sec. 230—Plainttff alleging himself 
to be a tenant sues defendant as a trespasser—Court finds that plaintif was 
in possession as required by Sec. 9 but beld that snit was not cognizable by 
chil court as parties were co-tenants—Whether snit rightly dismissed. 

The plaintiff alleged that he was the tenant of a plot and that within 
six months of the institution of the suit the defendant had dispossessed 
him without any right, and he therefore sued for possession under Sec. 9, 
Specific Relief Act. The defendant alleged that he was co-tenant of the 
plot and the plaintiff was never in possession. Issues were framed and 
on the strength of the statement made by the referee the court decided 
that the plaintiff had been in possession within six months of the institu- 
tion of the suit, and that the parties were co-tenants. The court how- 
ever held that the suit being a suit between co-tenants for possession the 
jurisdiction of the civil court was barred by Sec. 230, Tenancy Act and 

- accordingly dismissed the suit. Held, on revision, that the plaintiff was 
entitled to a decree for possession under Sec. 9, Specific Relief Act, and 
the court was not called upon to go into the question of title. 

Khushuud Husain v. Janki Prasad, A. I. R. 1931 All. 663 relied on. 


Civ REVISION against the order of the Additional Munsif of 
Jaunpur. 
*Civ. Rev. 450 of 1934 
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Crm A. P. Pandey for the applicant. 
PA D. P. Malaviya, Gopalji Mehrotra and H. P. Agarwal for the opposite 
` parties. 
B N . . 
a The following judgment was delvered by 
v. KiscH, J.—This is a plaintiffs application arising out of a suit 


apa brought by him under Sec. 9 of the Specific Relief Act which has been 

dismissed by the court below. 

Kuch, J. The plaintiff’s case was that he was the fixed-rate tenant of a certain 
plot which was part of a larger fixed-rate holding and that within six 
months of the institution of the suit the defendant had dispossessed him 
without any right. The defendant’s case’ was that he was the tenant of 
the plot in question and that the plaintiff was never in possession of it. 

The trial court framed the following issues:— 

(1) Whether the plaintiffs had been in possession of the land in suit 
and have they been dispossessed therefrom? 
(2) Are the plaintiffs entitled to possession? 

The parties agreed to abide by the sworn statement of one Ram 
Baran Singh as referee. Ram Baran Singh stated on oath that the plaintiff 
had been in possession of the plot in sui within six months of the institu- 
tion of the suit. He added that the parties were co-tenants of the 
holding of which this plot formed a part. On this latter statement the 
trial court framed a third issue: “(3) Is the suit not cognizable by this 
Court?” 

The trial court decided the first issue in favour of the plaintif on 
the strength of the statement made by the referee. The court however 
held that the suit being a suit between co-tenants for possession the jurisdic- 
tion of the civil court was barred by Sec. 230 of the Agra Tenancy Act 
and accordingly dismissed the suit. The plaintiff has come to this Court 
in revision. 

It is contended on behalf of the applicant that the court below had 
jurisdiction to decree the suit and has failed to exercise that jurisdiction. 
Reliance is placed on Khushnud Huscin v. Janki Prasad’, I find it 
impossible to distinguish the present case from the case cited. In that 
case it was laid down that where there was no admission in the plaint 
which would show that the suit under Sec. 9 of the Specific Relief Act as 
brought was not cognizable by the civil court, such a suit was cognizable 
by the civil court. In the present case the plaintiff did not admit that 
the defendant was a co-tenant. He brought the suit against the defendant 
as a pure trespasser. When he had proved that he had been in possession 
within six months and had been disposessed by the defendant he was 
entitled to a decree and the court was not called upon to go into the 
question of title. On this view of the case the application must be 
allowed. 

I accordingly allow the application, set asidé the decree of the court 
below and decree the plaintiff's suit with costs in both the courts. 


Application alowed 
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ASHFAQ ALI KHAN (Phintiff) 
Versus 
INAYAT BEG (Defendant) * 
Land Revenue Act, Sec. 34—Applicability of. 

Where a co-sharer assigns the right to recover profits which had already 
accrued, the assignee is entitled to institute a suit in respect of them in the 
revenue court and the provisions of Section 34, Land Revenue Act, are 
inapplicable to such a suit. 

SECOND APPEAL from a decree of P. C. PLowpDEN Esq., District Judge 
of Agra, reversing a decree of B. R. Yapava Esq., Assistant Collector, first 
class. 


N. P. Asthena and B. N. Sabai for the appellant. 
G. Agarwala and K. N. Agarwala for the respondent. 


The following judgment was delivered by 


ALLSOP, J.—This is a second appeal arising out of a suit for profits by 
an assignee from the co-sharer. The scit was decreed by the trial court but 
was dismissed by the lower appellate court. The only point argued i in the 
lower appellate court was that the plaintiff was not entitled to institute a 
suit until he had made a report under Sec. 34 of the Land Revenue Act 
asking for mutation of the register. Other grounds of appeal were men- 
tioned in the memorandum to the court below but they were not argued. 
This may have been due to the fact that the court below made it clear that 
it was with the appellant on the point on which the appellant succeeded. 

The first question is whether the learned District Judge was right in 
holding that the plaintiff had no right to sue until he had made the report 

uired under Sec. 34. I have no doubt that the learned Judge was not 
ave The suit was in respect of the profits for the years 1333 to 1335F. 
These profits were transferred to the plaintiff after they had accrued. It 
is quite obvious to my mind that the plaintiff could make no report under 
Sec. 34 of the Land Revenue Act. He had obtained no right either in the 
mohal or in any share of it or in the >rofits of it in respect of the year in 
which the transfer was made or in respect of any subsequent year. There 
was no right subsisting in him which could be entered in the register. The 
fallacy in the argument addressed to the court below arises out of a mis- 
understanding of the meaning of the word “profits” as used in Sec. 34. 
What was transferred in this case was not a right to the profits in a mohal 
at any time after the transfer but it was a transfer of a sum of money or a 
debt or any actionable claim which had already accrued to the transferor. 
There could certainly be no entry in any register of proprietors in respect 
of this amount and consequently no report could be required and the right 
to sue could not be based on the making of any such report. The only 
question which might possibly have arisen was whether an assignee of the 
right to recover in a court of law profits which had already accrued to the 
assignor was entitled to bring a suit in the revenue court. This question 
has been set at rest by the decision in Lallu Singh v. Chander Sen! where it 

*S. A. 545 of 1933 
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was held that a suit in these circumstances was one which would lie in the 
revenue court. 

The appeal must succeed. It has been urged that the respondent 
might have argued other points in the court below on the basis of the memo- 
randum in that court if he had not succeeded on the preliminary point. It 
seems to me that there is force in this argument. The case must be remand- 
ed. I allow the appeal and set aside the decree of the lower appellate court. 
That court will dispose of the appeal upon its merits. The costs in this 
Court will abide the result. This amounts to a remand under. Order 41, 


Rule 23. 
Case remanded 


PRIVY COUNCIL 
ATMARAM ABHIMANJI (Defendant) 


Versus 
: BAJIRAO JANRAO ann oTHERs (Pleintiffs)* 
Hinds Law—Succession—Mitakshera—Semanodakas—tInter pretation of. 
| Under the Mitakshara, samanodakas include only those agnates whose 
relationship to the deceased extends from the 8th to the 14th degree from 
the common ancestor, and in the absence’ of any such agnate the estate 
devolves upon his bandhus. 
Bai Devkore v. Amritrem Jemiatrem, I. L. R. 10 Bom. 372 and Rem 
Beran Rai v. Kamla Prasad, 32 All. 594 overruled. Rems Row v. Kuttiye 
Goundon, 40 Mad. 654 approved. 
APPEAL from a decision of the Court of the Judicial Commissioner 


`of the Central Provinces. 


Sir 
Shadi Lal 


J. M. Parikb for the appellant. 

The following judgment was delivered by 

SR SHADI Lat—The question of law which arises in this appeal, is 
one of considerable importance and relates to the exact scope of the 
expression samanodaka as used in the Hindu law of inheritance. 

The facts bearing upon the question do not admit of any dispute. 
The property, which is in dispute between the parties, belonged to one 
Manikrao who died in October, 1916. The plaintiffs are descended in the 
male line from one Tulsingh, who was an ancestor of Manikrao in the 
22nd degree. They claimed the estate on the ground that they were 
entitled to succeed to it as the agnates of the deceased in preference to the 
defendant Atmaram who was his father’s sister’s son. The Trial Judge 
negatived their claim, but on appeal his judgment was reversed by the 
Court of the Judicial Commissioner, Central Provinces and Berar, who have 
held that the plaintiffs come within the purview of the term samanodaka 
and have priority over the defendant who, being only a bandhu, cannot 
succeed in the presence of an agnate, however remotely the latter may be 
related to the deceased. 

The heirs of a Hindu governed by the Mitakshara School are (1) 
sapindas, (2) failing them, samanodakas, and (3) on the failure of both 
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the above-mentioned classes, bandhus. 

The word sapinda includes blood relations to the 7th degree reckoned 
from, and including, the propositus; and it is obvious that the plaintiffs, 
who were related to the deceased Manikrao in the 22nd degree, are not his 
sapindas. They, however, claim to be samanodakas, and that class 
certainly includes all the agnates from the 8th to the 14th degree. But 
it is a debatable question whether agnates beyond the 14th degree come 
within the ambit of samanodakas for the purpose cf succession. It is to be 
regretted that the plaintiffs, who are respondents in the appeal have not 
appeared to sustain their claim, but their Lordships have had the advantage 
of hearing the point fully and fairly “argued by Mr. Parikh, and have 
themselves considered all that could reasonably be urged in support of the 
view taken by the appellate court in India. 

Now, the word samanodakas, literally translated, means persons con- 
nected by equal libations of water; but Vijnaneswara, the author of 
Mitakshara, abandoned the ancient doctrine basing the right of inheritance 
upon the right to offer funeral oblations and founded it upon propinqutty. 
After detailing the heirs coming within the class of sapindas he states, in 
Chapter 2, Sec. 5, Verse 6, the law relating to samanodakas in these terms:— 

If there be none such, the succession devolves on semenodakss, and they 
must be understood to reach to seven degrees beyond sepindas, or else as 
far as the limits of knowledge as to birth and name extend. Accordingly, 
Vrihad Manu says:—‘The relation of the sapindas ceases with the seventh 
person, and that of samanodakas extends to the fourteenth degree; or as 
some affirm, it reaches as far as the memory of birth and name extends. 
This is signified by gotra. 

The conflict of opinion alluded to in the above passage is not mentioned 
either in the Manu Smriti or in the Yajnavalkyz Smriti. In Chapter 5, 
Verse 60, Manu declares that sapinda relationship ceases with the 7th person 
and samanodaka- relationship ends only when le origin and name are no 
longer known. ‘That chapter, however, deals with social matters such as 
impurity on account of birth and death; and it is not clear whether the 
description of samanodaka adopted for prescribing rules in the domain of 
social observances was intended to define the word in its application to the 
law governing succession as stated in Chapter 9, Verse 187. 

The word samanodaka is not mentioned in the Smriti of Yajnavalkya, 
who confers the right of inheritance upon gotraja (a person born in the 
same gotra, or a gentile), Sloka 135, but gotraja was apparently intended 
to be used in the same sense as samanodaka in Manu Smriti. 

It was, however, recognised in course of time that the rule enunciated 
in the ancient texts giving the right of inheritance to all agnates, however 
remote, and placing the cognates after them, was not in conformity with 
the feelings of the people; and Vijnaneswara, when writing his commentary 
Mitakshara on the Smriti of Yajnavalkya, probably found that a usage had 
grown.up restricting the samayodaka relationship to the 14th degree. He 
accordingly refrained from endorsing the all-embracing rule of Yajnavalkya, 
and while mentioning it in the verse dealing with the subject, he gave 
prominence to the restricted’ scope of the word, and supported it by citing 
Vribad Manu. It must be remembered that the commentators, while pro- 
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fessing to interpret the law ahid down in the Smritis, introduced changes 


_in order to bring it into harmony with the usage followed by the people 


governed by the law; and that it is the opinion of the commentators which 
prevails in the provinces where their authority is recognised. As observed 
by this Board in The Collector of Madura v. Moottoo Ramalinga Sathu- 
pathy,’ the duty of a judge 
is not so much to inquire whether a disputed doctrine is fairly deducible 
from the earliest.authorities, as to ascertain whether it has been received by 
the particular school which governs the district with which he has to deal, 
and has there been sanctioned by usage. For under the Hindoo systerh of 
law, clear proof of usage will-outweigh the written text of the law. 
Indeed, the Mitakshara “subordinates in more than one place the langu- 
age of texts to custom and approved usage,” Bhyab Ram Singh v. Bhyah 
Ugur Singh’. It is, therefore, clear that in the event of a conflict between 
the ancient text writers and the commentators, the opinion of the latter 
must be accepted. 
Now, the words “as some affirm” used by Vrihad Manu in the extract 


-' quoted in the Mitakshara do not show that he himself was in favour of 


extending the meaning of samanodakas to include agnates beyond the - 
14th degree. He merely cited the opinion which was expressed by other 
writers. His own view is, however, contained in the first part of the extract 
which confines the samanodaka relationship to agnates from the 8th to the 
14th degree; and the author of the Mitakshara seems to have adopted the 
same view. ‘There is certainly no indication that he gave his sanction to the 
rival view. | 

The rule confining the word to agnates up to the 14th degree has 
the merit of avoiding uncertainty and is also in perfect harmony with the 
sentiments of the people. The opposite view would lead to the incongru- 
ous result that an agnate related in the 100th degree or even remoter 
degree would be preferred to a cognate who may be nearly related to the 
F by the tie of blood, such as the son of his sister or of his father’s 


he judgments of the High Courts in India reveal a divergence of 
judicial opinion. The High Court of Bombay in Bai Devkore v. Antritrom 
Jemiatram,® ‘interpreted the word samanodaka to include all agnates 


without any limit of degree. This rule was sanctioned by Nilkantha, the 


author of Vyavahara Mayukha, whose authority is recognised in Gujrat. 
It appears that the case came from Gujrat, and that the learned judges 
were influenced by the opinion of Nilkantha. The judgment in that case 
was followed by the bad High Court in the case of Ram Baran Rai v. 
Kamla Prasad,* which was governed by the Mitakshara school. That view 
has, however, been dissented from by the Madras High Court, who in 
their judgment in Rema Row vy. Kuttiya Goundan® have pronounced against 
the extension of the samanodaka relationship beyond the 14th degree. 
‘Their Lordships have considered ako several cases which contain dicta 
on the subject, but those dicta were not necessary for determining the 
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dispute between the parties. In the judgment of this Board in Mewa Singh 
y. Basant Singh®, there are observations to the effect that those who claim to 
be the reversionary heirs must bring themselves within the necessary number 
of degrees, namely, fourteen. The suit was, however, dismissed on the 
ground that the plaintiffs had failed to prove that they were related to the 
person whose estate was claimed by them 

Upon an examination of the available texts of the Hindu law, and 
the judicial decisions on the subject, their Lordships have reached the con- 
clusion that according to the Mitakshara School of the Hindu law, which 
governs this case, samanodakas include anly those agnates whose relationship 
to the deceased extends from the 8th to the 14th degree from the common 
ancestor, and in the absence of any such agnate the estate devolves upon his 
bandhus. 

The result is that the appeal should be allowed, the order of remand 
made by the Court of the Judicial Com-nissioner set aside, and the judg- 
ment and the decree of the Court of first instance restored. Their Lord- 
ships will humbly advise His Majesty accordingly. The respondents must 








pay the costs incurred by the appellant here as well as in the court of . 


appeal in India. 
Appeal allowed 
T. L. Wilson and Co.—Solicitors for the appellants. 
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BRAJ KISHORE UPADHIA axd oTHEKS (Defendants) 
Versis 
PANCHAITI AKHARA MAHA NIRWANT FIRQA 
GOSHAIYAN NAGA (Plaintiff) * 
Land Revenue Act, Sec. 118—Applicability of. 

Where the plaintiff co-sharer to whose share a plot of Jand, over which 
another co-sharer had some cattle-troughs and and a thatch for the 
shelter of the cattle, is allotted in partition, beld, that the plaintiff is 
entitled to actual possession of the plot. 

Ram Kishore v. Kalka Dikshit, 3£ In. Cas. 575 relied on; Sarup Lal v. 
Pheri Lal, (F.B.), I. L. R. 39 All. 7C7 referred to. 


SECOND APPEAL from 1 decree of C. I. Davo Esq., Additional Sub- 
ordinate Judge of Allahabad, modifying a decree of Mautv1 KHALILUDDIN 
AHMAD, Munsif of East Allahabad. 

N. P. Asthana and A. P. Pandey for the appellants. 

K. N. Katju, Ladli Prasad Zutshi ard Janaki Prasad for the respondent. 

The following judgment was delivered by 

Ganca NATH, J.—This is a defendants’ appeal and arises out of a suit 
brought against them by the plaintiff--espondenr for possession over plot 
No. 196 of Abadi and Parti land described in the plaint by removal of 
the defendants’ cattle-troughs and thctch. The parties were co-sharers. 
A partition took place between the pcrties and other co-sharers in 1926. 
The plot in dispute was allotted to the patti of the plaintiff at the time of 
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‘Gav. the partition. There was at the time af partition a Bagar of the defendants 
193; . 00 the plot in dispute. The plaintiff brought this suit on the allegation 
—— that he was obstructed by the defendants when he wanted to make some 
Bzay Kumos constructions on the plot in dispute. The defendants contended that 
Pancuarg ‘ley had their Bagar on the plot in suit and therefore they had a right 
Axuana , tO remain in possession. The trial court decreed the suit partly for 
possession over the plot except over that portion ‘on which the defen- 
Gense Nath, dants’ chhappar stood. A cross-objection was filed by. the plaintiff and 
an appeal by the defendants. The learned Additional Subordinate Judge 
~ allowed the cross-objection and, dismissing the defendants’ appeal, decreed 
the suit. Against this decision, this appeal has been filed by the defen- 
dants. The chief point for consideration is whether the defendants have 
any right of possession over the plot in suit. The defendants’ case is 
that they had a building standing -oh the plot in dispute at the time of 
the partition and.therefore they had a right to remain in possession. Sec. 

118 of the United Provinces Land Revenue Act provides that | 
If, in making‘ partition, it is necessary to include in the portion allotted 
to one co-sharer the land occupied by a dwelling-house or other building in 
the possession of another co-sharer the latter shall be allowed to retain it 
with the buildings thereon, on condition of his paying for it a reasonable 

ground-rent to the co-sharer in whose portion it may be included. 

In the Full Bench case of Sørup Lal v. Pieri Lal! it was held: 

That where a partition has been effected under the provision of the United 
Provinces Land Revenue Act, 1901, and the site of the house of one co- 
sharer has been allotted to the share af another co-sharer, the presumption is, 
the owner of the house was to retain possession of the house. ‘The mere 
fact that ground-rent has not been assessed cannot deprive the owner of 
the house of his right to it. 

The question therefore that arises for consideration is whether the 
defendants had any house or building on the plot in suit or not at the 
time of the partition. At present no building exists on the land in 
dispute. There are some cattle-troughs and pegs and a rotten thatch is 
supported on some wooden poles. This thatch cannot be called a build- 
ing. The defendants led evidence to show that they had a mud-house 
which had a tiled roof and, when it fell down, a thatch was put. This 
evidence is against the defendants’ own allegations in their written state- 
ment. In Para, No. 9 where they describe the buildings which according 
to them stood at the time of the partition, they have made no mention 
of any tiled building. On the other hand, they have referred to the 
thatch which according to them still exists. If there had been any mud- 
walls on which the present chhappar had been resting, there is no reason 
as to why those mud-walls were not rebuilt when they fell down; nor it 
has been explained as to how the chhappar was made to rest on the wooden 
poles if formerly there were any walls. ‘The allegations in Para. 9 of the 
written statement coupled with those in Para. 1 in the defendants’ cross- 
objection leave no room for doubt that the defendants had no such thing 
ds a building on the land in dispute. They had only some cattle-troughs 
and pegs and a thatch for the shelter of the cattle. ‘These things cannot 
be called a building. The lower court has also found that the condition 

*L L R. 39 AIL 707 
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of the cattle-troughs and the thatch shows that they have not been in the Gm 
enjoyment of the defendants since partition. The learned Additional —— 
Subordinate Judge has observed: aai 
The broken down condition of the troughs and the rotten condition of Baay Kumous 
-` the chhappar ‘would show that defendant abandoned possession and enjoy- wW. 
ment after the partition. PANCHATI 
A heap of manure or a cattle-trough is not a “dwelling house or other shai ta 
building” within the meaning of Section 118 of the U. P. Land Revenue Gange Neth, 
Act. A co-sharer to whose share a plot of land, over which another J. 
co-sharer has made cattle-troughs or stores heaps of manure, is allotted 
in partition, is entitled to actual possession of the plot, vide Rem Kishore 
Misra v. Kalka Dikshit. As already stated, as there was no building at 
the time of partition the defendants have no right to remain in possession 
over the plot in dispute, which was admittedly allotted to the plaintiff in 
partition. There is no force in the appeal. It is therefore ordered that 
the appeal be dismissed with costs and the decree of the lower court be 
confirmed. 
Permission to file a Létters Patent Appeal is rejected. 
Appeal dismissed - 
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JAFAR HUSAIN ano orHErs (Defendants) 


Crv 
; ; VeTSHS ee 
` PEAREY LAL anb oTHers (Plaintiffs) * ae 
Religious Processions—Right to take ont procession through public thoroughfares yy 25 


—Whether dependent on its previous exercise. 
Every Hindu has a right to celebrate the Ram Lils at any place where Nuwar- 
those occupying or having the use of it have no objection to its perform- VAH, J. 
ance. The fact that it was never celebrated in a village is no ground {or _ 
objecting to its celebration for the first time in any particular year. 
As regards the right to take out a procession, the position is not materially 
different. It is open to the Hindus to conduct a procession from one parti- 
cular place to another through public thoroughfares subject to such 
restrictions or conditions as may lawfully be imposed by those responsible 
for public peace and tranquillity. The right is not one which is dependent 
for its enforcement on the previous exercise of rt: 
Manzur Hasan v. Mubammad Zaman, 23 A. L. J. 179 followed. 
SECOND APPEAL from a decree of BABU SURESH CHANDRA, Additional 
Subordinate Judge of Moradabad. 


A. M. Kbwaja for the appellants. 
- Appeal heard under Order XLI, Rule 11, C. P. C. 
The following judgment was delivered by 


NIAMATULLAH, J.—This is an appeal by the defendants in a suit Nismet 
brought by the plaintiffs for a perpetual injunction which has been granted =, 
by the lower appellate court. The defendants have appealed. 

The plaintiff- ndents represent the Hindu population of village 
Aghwanpur (Mughalpu ur) in the district of Moradabad. The defendants 
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Crm were impleaded in a representative capacity and.defended the suit on 
Ip; behalf of the Muslimi community of the same village. . ‘The plaintiffs’ case 
—— was that they desired to celebrate Ram Lila in 1932 and to take. out a 
Javan Husar procession from a certain place in the village to another place in the same 
Puas Lå Village. The Mohammedans objected on the ground “that both the Ram 
—— Lila and the procession were “innovation” and that the Hindus had no” 
Niemat- right either to celebrate the Ram Lila or to take out any procession, as they 
ile, J Sere opposed to the sentiments of the lacal Muslims. It appears that the 
- ., District authorities embarked upon an enquiry as to’ whether ‘Ram Lila 
had been celebrated in previous years and as to whether the procession ' 
attempted to be taken out by the Hindus had been taken out on previous 
occasions, They also appear to have made an attempt to bring ‘about an 
amicable settlement between the parties, but failed. Eventually an order 
* under Section 144, Cr. P. C., was passed prohibiting the performance of 
Ram Lila and taking out the procession. The suit which has given rise to 
this appeal was instituted for an injunction restraining the defendant 
(Mohammedans) from interfering with the right of the Hindus to take 
“out procession and to celebrate the Ram Lila. It was alleged on behalf of 
the plaintiffs (the Hindus) that Ram Lila had been celebrated in the village 
for many years in the past and that the procession was a ceremony con-’‘ 
nected with the Ram Lila celebration. The defendants (Mohammedans), 
on the other hand, maintained that both these functions were recently 
thought of and should not be allowed. ‘They disputed the right of the 
Hindus to celebrate the Ram Lila at certain places and to. take out a 
. _ Procession contrary to the established practice. The trial court held that 
~ "Ram Lila celebration was an old institution in the village, and to that extent 
the injunction prayed for by the plaintiffs was granted. As regards the 
tight to take out a procession by the plaintiffs, the trial court’s view was 
that it was an innovation. Accordingly the injunction prayed for was 
refused by that court. The plaintiffs preferred an appeal to the Subordi- 
nate Judge, and the defendants filed cross-objections impugning the find- 
ing of the trial court so far as it permi=ted the celebration of Ram Lila at 
certain places. The lower appellate court agreed with the finding of the 
trial court as regards the celebration of Ram Lila and maintained the 
decree appealed from to that extent. As regards the right to take out 
procession, the lower appellate court held: 

That although the processions are an mnovation, the plaintiffs are entitled 
to take them out on the public roads. subject, of course, to such limitations 
as to time, place and manner as may be imposed upon them by the district 
authorities under the powers given to them for the prevention of the 

In the present second appeal filed by the defendants a number of 
grounds have been taken in the memorandum of appeal. ‘They are some- 
what discursive, and may be compressed into the following:— 

(1) That it is not open to the Hindus to celebrate Ram Lila at given 
places and to take out processions contrary to the local usage. 


(2) That the two enclosures in which the Hindus desire to celebrate 
did not belong to the plaintiffs and <herefore no injunction could be 


A. L J. R. HIGH COURT - 823 
f 
obtained by them restraining the Mohammedans from interfering with the Gwa 
celebration of the Ram Lila. ae 
(3) That the taking out of procession being an innovation as found  __ 
by. the lower courts, the Hindus have ro‘right to take them out and no yeas HUSAIN 
injunction ‘should bè issued, as prayed Ey the plaintiffs. mae 
It seems to me that the defendants’ pleas are misconceived. Celebra- tegi 
tion of Ram Lila by itself is a function which every Hindu has a right to Nismat- 
‘perform in his own house or in the house of his neighbour or friend, if he ~ *!/4 J. 
so allows it. The fact that it was never celebrated in a village is no ground 
for objecting to its celebration for the fizst time in any particular year. It 
is only if the manner of its performance comes in conflict with the civil 
rights of Mohammedans that any queston may possibly arise; but in this 
case the sole ground on which the right of the Findus to celebrate the Ram 
Lila is objected to is that it is an “innovation”. As regards the Ram Lila 
itself, the lower courts have found, after an elaborate enquiry, that it is 
not an “innovation”. In my opinion tòis was a waste of time. The issue 
was wholly immaterial; and the trial cou-t should have ruled out the plea on 
the first hearing and should have declined to give any finding as to whether 
it was an innovation or was accordirg to an established practice. As 
already stated, every Hindu has a righr to celebrate the Ram Lila at any 
place, where those occupying or having the use of it have no objection to 
its performance. Of course, it is not cpen to them to tresp n land 
belonging to a person who objects to tke performance of Ram alia aki 
‘upon his ownershi That is a different question altogether. In this 
instance, though he defendants take objection to the celebration of Ram 
Lila in two particular enclosures, it is not suggested that they have any 
propri or other interest in them wnich can justify their assertion of a 
right to those enclosures or interference with the celebration of the Ram 
Lila with the consent of the owners or occupiers of those enclosures. 
Ag regards the right to take out a procession, the position is not 
materially different. It is open to the Hindus to conduct a procession 
from one particular place to another through public thorqughfares subject 
to such restrictions or conditions as may lawfully be imposed by those 
responsible for public peace and tranquillity. Their Lordships of the 
Privy Council have clearly held in Mazzur Hasan v. Mubammad Zamen 
that persons of whatever sect are entitted to conduct religious processions 
through public streets, so that they do not interfere with the manner and 
use of such street by the public and subject to such directions as a Magis- 
trate may lawfully give to prevent ofstructions of the thoroughfares or 
breaches of the public peace. The righ: thus recognized by their Lordships 
is again not one which is dependent for its enforcement on the previous 
exercise of it. It is easily conceivable that a resident of a village might 
for the first time in his life think of celebrating the Ram Lila at a large 
scale and taking out procession from cne place to another. It cannot be 
doubted that, subject to the limitatiors recognized by their Lordships of 
the Privy Council, he has an absolute right to take out a procession. If 
the intentions of those in charge are otàerwis than peaceful, it is a matter 
for the Magistrate to take them into ccnsideration in determining whether 
123 A. L J. 179 
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he should impose any limitations to ensure the peace and tranquillity. The 
members of any other community or sect, however, cannot, on the sole 
ground that it is an innovation, arrogate to themselves the right to object. 
E ice 
law that any religious observance by one section of the population of a 
village is not permissible if it is objected to by another section of the 
population and if it is an innovation. This, in my opinion, is an undesir- 
able attitude to take in settling communal disputes. Ordinarily a person 
desiring to do what he is lawfully entitled to do should have the support 


directed not against those who desire ta do what the law permits them to 


of those responsible for law and order. Orders under Section 144 are to be 


` do but against those who attempt to prevent the exercise of a legal right. 


The two enclosures, which are apparently the places where the Hindus 


- desire to celebrate the Ram Lila and to take out processions from, do not 


belong to any of the Mohammedans of the village. It is not stated that 
they have any right of occupation or user of those enclosures. All that is 
said is that they do not belong to the plaintiffs, that is to say, to the 
individuals whose names are mentioned in the array of the plaintiffs. 
Apparently the plea does not go so far as to suggest that the enclosures did 
not belong to any of the Hindus of the locality. It is, likewise, not 
suggested that the owners or occupiers of those enclosures object to the 
celebration of the Ram Lila therein or to the processions being taken out 
therefrom. It is clear to me that in these: circumstances the defendants 
have no locus standi, whatever, in objecting to any of these functions. 

I have already dealt with the third question as part of the first, and 
need not repeat the reasons on which I overrule the appellants’ contention. 

The lower appellate court has taken a correct view on all the questions 
involved in the case. The appeal fails and is dismissed under Order 41, 
Rule 11, C. P. C. 

The questions involved in this appeal are, in my opinion, so easy of 
determination, and the view taken by the lower appellate court is so pal- 
pably correct tħat I do not think any useful purpose will be served by 
granting leave to appeal under the Letters Patent. Leave is accordingly 
refused. 


Appeal dismissed 


SIRAJ UDDIN (Applicant) 
Versus 
HAIDAR HUSAIN AND ANOTHER (Opposite parties)" 

Civil Procedure Code, Or. 21, R. 122—Attached property placed in custody of 
supurdder without previous permission of cowrt—Liability of supurddar 
—When arises. i 

Where movable property in a shop is attached by the attaching officer 
and placed in the custody of 2 supurddar without the previous permission 
of ae court, beld, that under Or. 21, R. 122 previous permission of the 
court is not necessary, and if the act of the attaching officer is brought to 
the notice of the court and is approved, the supurddar,is liable to produce 
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Shakir Husain v. Chendu Lal, [1931] A. L. J. 865 (F.B.) relied on. 
Crvit REVISION from an order of MauLvi MUHAMMAD AKB NOMANI, 
Small Cause Court Judge of Agra. 


R. N. Gurtu for the applicant. 
N. P. Asthana for the opposite parties. 


The following judgment was delivered by 


Bajpal, J.—The facts of this case are that a conditional order of 
attachment before judgment was passed in the suit of Hyder Hussin v. 
Latafat Husain, on September 3, 1932 and Pandit Rama Shanker Tewari, 
a vakil of the court, was directed to attach the movable goods in the shop 
of Latafat Husain. He proceeded to the spot, attached the goods and 
appointed one Sirajuddin as a supurddar. From the report of the commis- 
sioner, his evidence taken in the present proceedings and the document of 
supurdnama executed by Sirajuddin, it is clear that the latter was entrusted 
with the custody of the goods in the shop of Latafat Husain and accepted 
the liability of producing them when required by the court. Later on he 
seems to have represented to the court that he did not like to remain the 


Bajpai, J. 


custodian because Latafat Husain was removing the goods. The court 


instituted an enquiry into the complainr made by Sirajuddin. Finally the 
court ordered on February 10, 1934 that the supurddar should produce the 
property which was entrusted to him by February 14, 1934 and in default 
the supurddar was personally liable for money value of the property. 


In revision against this order it is contended before me that the court 
below was wrong in making Sirajuddin liable because the commissioner 
Rama Shanker Tewari had not obtained the permission of the court to 
appoint a supurddar and therefore the Commissioner alone is liable. Reli- 
ance is placed on the case of Badri Prasad v. Chokbey Lal’. ‘That case 
undoubtedly supports the applicant because therein it was held that if a 
commissioner in dhie case of movable gcods appoints a supurddar without the 
previous permission of the court the commissioner remains responsible and is 
not exonerated nor is the responsibility shifted on to the supurddar. This 
case, however, was considered by a Full Bench of this Court in Shakir Husain 
v. Chandu LaP and definitely overruled. It was said that the previous per- 
mission of the court is necessary only in the case of a guard or watchman 
where such guard or watchman is pur in special charge of property under 
Rule 123, Order 21, C. P. C. Ina case like the present Order 21, Rule 122 
is applicable which lays down that for the safe custody of movable property 
‘other than live stock while under attachment the attaching officer shall, 
subject to approval by the court, make such arrangements as may be most 
convenient and economical. In the present case the commissioner consi- 
dered that the appointment of Sirajuddin as a custodian was most con- 
venient and economical and submitted the entire proceedings to the 
court. This act of the commissioner was brought to the notice of the court 
and it held good until disapproved. In the present case we have further 
on the record an order dated October 17, 1932 by which the learned judge 
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Cva òn the application of Sirajuddin issued notice to the judgment-debtor and 
— asked for explanations from the plaintiff and the commissioner. This would 
| go to show that the action taken by Pandit Rama Shanker Tewari met 
Smay Uoo with the approval of the court. 
It was then contended relying on a certain statement made by Latafat 
—— Hausin that the goods of the shop had prior to the present attachment been 
Bejpsi, J. attached in the suit of Menzoor Husain v. Latafat Husain and as such the 
subsequent attachment was illegal. ‘There is no material on the record 
except the statement contained in an application of Latafat Husain that 
the goods had been previously attached in other proceedings, and in any 
" event Sirajuddin cannot be exonerated from responsibility when he in 
definite and unambiguous terms took upon himself the position of a 
custodian and gave a solemn undertaking to produce the goods when 
required by the court. 
I am, therefore, of the opinion that the order of the court below is 
right and I dismiss this application with costs. 
A Application dismissed 
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cve SHAMRATI KUER AND HARIHAR PRASAD SINGH (Defendants) 
a Versus 
te KALIKA SINGH (Plaintiff) * 
Merch 12 Murtgage—Snit for possession by redemption of possessory mori gage—Mortgage 
deed inadmissible—W hen plaintiff entitled to possession end on what condition. 
The plaintiff sued for possession or property by redemption of a mortgage. 
The mortgage deed being unregistered was invalid. The plaintiff however 
succeeded in proving his title independently of the mortgage.. Held, that 
the plaintiff was entitled to a decree for possession, but as the defendants 
had been in possession for more than 12 years as usufructuary mortgagees, 
they must be deemed to have acquired mortgagee rights and thus there came 
into existence a legal operative mortgage which the plaintiff must redeem 
as a condition precedent to a decree for possession. Halks v. Nannbon, 
[1932] A. L. J. 101 followed. 

SECOND APPEAL from a decree of BaBU SHIVA Haraxu LAL, Jutge 
of Azamgarh, reversing a decree of MauLvi Syep Ijaz Husain, First 
Additional Munsif. 

M. Waliullah for the appellants. : 

A. P. Pandey for the respondent. 


The following judgment was delivered by 


Genge Nath, Ganca NATH, J.—This is a defendants’ appeal and arises out of a suit 
J. - brought against them by the plaintiff-respondent to recover possession 
over the property described in the plaint by redemption of a mortgage 

by payment of Rs. 300. The plaintiffs case was that his father mortgaged 
the property in suit to Sannoo Singh, the predecessor-in-title of the defen- 

—-- -= dants, by three mortgage-deeds for Rs. 500. ‘The mortgage was usufruc- 
-* tuary. On the death of Sannoo Singh his wife Mst. Bodha sub-mortgaged 

`. half of the mortgagee rights to Chhabboo Kandu and subsequently she made 
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a gift of the mortgagee rights to defendant No. 2. Defendant No. 2 
redeemed the sub-mortgage from the heirs of Chhabboo Kandu and acquired 
possession over the other half of the mortgaged property also. The defen- 
dants contended that they were the owners of the property in suit and 
that no mortgage had been made and their possession was adverse as well as 
that of a proprietor. The trial court found that no mortgage was proved 
and dismissed the suit. On appeal by the plaintiff the learned Subordinate 


SHAMRATI 
Kurr 


SINGH 


Judge of Azamgarh found that the defendants” possession over the property Genge Nath, 
J. 


in suit was not as owners but was as mortgagee and that the mortgage 
money was Rs. 300. The learned Subordinate Judge decreed the suit for 
possession on payment of Rs. 300. Against this decision the defendants 
have come up here in appeal. The chief point taken by the appellants is 
that as, according to the evidence of the plaintiff-respondent, each mortgage 
was for Rs. 100 and as the mortgage was not effected by a registered 
document, the secondary evidence of the mortgages was inadmissible. There 
can be no doubt that the mortgages being unregistered, the deeds even if 
they were available, would not have been admissible in evidence and no 
other evidence could have been produced to prove the mortgages. A suit 
for redemption of a usufructuary mortgage is in substance a suit for 
possession of immovable property. Though a suit for redemption could 
not lie yet there was nothing against the plaintiff’s claiming a decree for 
possession, if the plaintiff could prove his title independently of the 
mortgage. This view is fully supported by Maba Mangal Rai v. Kishun 
Kandu! and Halka alias Dariyao v. Nannbon?. In Halka alias Dartyao v. 
Nannbon the plaint was framed as if it were one in a suit for redemption 
and the substantive relief was one for possession as in this suit. The 
mortgage-deed being unregistered was invalid and no suit for redemption 
could lie. The plaintiff succeeded in proving his title independently of the 
mortgage. It was held that the defendants must be deemed to have acquired 
at least the mortgagee’s rights, and the plaintiff was entitled to recover 
Pee on payment of the mortgage money admitted by him in the 
plaint. 

The chief point for consideration in this case is whether there is any 
evidence independently of the evidence of the alleged mortgages to prove 
the plaintiff’s title and to entitle him to a decree for possession. There are 
copies of three khewats. In the copy of the khewat for 1868 the property 
js entered in the name of Sheo Pal Singh, the predecessor-in-title of the 
plaintiff. ‘The property was similarly entered in his name in the khewat of 
1304F. In the settlement khewat of 1306F Sheo Pal Singh was entered 
against the property in suit as the mortgagor and Mt. Bodha as the mort- 


gagee of half and Arjun and Chhannoo, sons of Chhabboo, as sub-mort- . 


gagees of the other half of the property in suit. In 1895 Mst. Bodha 
Kuar, widow of Sannoo Singh, executed a sub-mortgage of half of the 
mortgaged property in favour of Chhabboo Kandu in which she admitted 
that the property in suit had been mortgaged with her husband Sannoo 
Singh by Sheo Pal Singh and that her husband and after him, she had been 
in possession as 2 mortgagee. At the time of the sub-mortgage, that is, on 
July 30, 1895 Mst. Bodha Kuar admitted that she was in possession as a 
1A. L R. 27 All. 311 ‘Tismj A. L. J. 101 
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usufructuary mortgagee. ‘over the property in suit under the mortgage 
made by Sheo Pal Singh in favour of her husband Sannoo Singh. The 
entries in the settlement khewat of 1306F along with the admissions in the 
sub-mortgage of July 30, 1895 and the very fact of the sub-mortgage and 
thereafter the fact of the redemption of ths sub-mortgage by defendant 
No. 2 leave no room for doubt that the defendants’ possession has been all 
along as that of a mortgagee. On this documentary evidence, indepen- 
dently of the evidence of the mortgage, the learned Subordinate Judge has 


’ recorded a finding that the defendants were not the owners and their 


possession was as that of a mortgagee. 

The mortgages being invalid, the plaintiff is entitled to possession over 
the property in suit, but as the defendants have been in possession for more 
tban 12 years as a usufructuary mortgagee, they must be deemed to have 
acquired mortgagee’s rights and thus there came into existerce a legal 
operative mortgage which the plaintiff must redeem as a condition prece- 
dent to a decree for possession. The plaintiff himself admits the amount of 
the mortgage as Rs. 300, on the condition of the payment of which the 
lower court has decreed the plaintiffs suit for possession. 

The judgment of the court below is correct. It is therefore ordered 
that the appeal be dismissed with costs and the decree of the lower court 
be confirmed. 


=a 


BABOO SINGH (Plaintiff ) 
versus 
RAM MANOHAR anp orHers (Defendants) * 
Limitation Act, Sec. 144—Co-owners—Adverse possession between—Transferee 
from co-owner—When adverse possession commences. 

Where one of the co-owners jointly entitled to a property is in actual 
possession of the whole property, the other co-owners are deemed to be 
in constructive possession of the joint property unless their title is denied 
and their right of enjoyment of the property has been repudiated to their 
knowledge by the co-owner in possession. 

Where a co-owner transfers the whole of the property, the other co- 
owner cannot be presumed to have Knowledge of the contents of the 
registered sale deed as there is no duty cast upon him to inspect the 
registration office. If however the vendee takes possession of the vended 
property in a manner which is calculated to give clear notice, to the 
person whose title is affected by the sale, that his right is denied and he 
is excluded, the vendee’s possession will be adverse. 

SECOND APPEAL from a decree of Basu Nmay Natu MUKERJI, 


Second Additional Sub-Judge of Allahabad, confirming a decree of Basu 


Harpeo SINGH, Munsif of East Allahabad. 


Panna Lal (for Damodar Das, Hyder Mehdi and Zafer Mehdi) for 
the appellant. _ 
Shiva Prasad Sinba for the respondents. 


The following judgment was delivered by 
NIAMATULLAH, J.—This appeal has arisen from a suit brought by the 
*S. A. 121 of 1933 
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appellant for a declaration of his right to half of the dank ta dispute ia 


in the alternative for possession. Both the courts below dismissed the suit 
as barred by limitation. ey 

The plaintiff is one Baboo Singh. The defendants are vendees from 
Amarjeet Singh and Bijai Bahadur Singh under a sale deed, dated April 
27, 1917. The relationship between the plaintiff Baboo Singh-and the 
defendants’ vendors will appear from the following pedigree:— 


A 
| | 
ew Debi Singh Daulat 
Baboo Singh | 
(Plaintiff ) Amarjeet Singh Bijai Bahadur Singh 


(Defendants Vendors) 


It has been found by both the courts below that the tank in dispute 
(No. 708 old and 851 new) was purchased at an auction by Daulat, who 
acted in that transaction on behalf of himself and his two brothers. 
Daulat died issueless and his interest devolved upon his two brothers either 
by survivorship or by inheritance, a point which is not material, as in either 
case after the death of Daulat Singh the plaintiff’s father and the father of 
the defendants’ vendors were co-sharers. Plaintiff succeeded tothe interest 
of his father, while the defendants’ vendors succeeded to the interest of their 
father. On these facts there can be no doubt that the plaintiff and the 
defendants’ vendors were co-sharers. There was controversy in the lower 
court as to whether Baboo Singh was in actual enjoyment of the tank or 
whether Amarjeet Singh and Bijai Bahadur Singh alone were in possession. 
All of them being co-sharers, possession of any one of them must be 
considered to be constructive possession of all unless the person in actual 
possession ousted his co-sharers in denial of their rights. There is no 
suggestion either in the pleadings or evidence that before the sale deed, 
dated April 27, 1917, Baboo Singh’s right was denied by the defendants’ 


vendors or that Baboo Singh was in any manner ousted from the construc- ' 


tive possession which he must be deemed to have had. On the question 
of limitation there is another important point which both the lower courts 
have overlooked and which, in my opinion, has a very important bearing 
on that point. 

The property in dispute is a tank with a belt of parti land round about 


it. It is not suggested in evidence, nor is there any finding in the judg- ` 


ments of the lower courts, that the tank and the belt of land surrounding 
it were capable of actual enjoyment. The tank does not appear to be one 
of those hollow lands which can be cultivated in particular seasons of the 
years or that it yields any crop of any kind, such as singhara. There is 
also no suggestion that it yielded any fish which could be the source of 
income to the owners of the tank. The sale deed obtained by the defen- 
dants describes the property conveyed thereby as a tank measuring 4 bighas 
17 biswas with three babool trees standing on its bhita. I have mentioned 
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these facts in detail to ee that the rightful owner cannot be considered 
to be out of possession only, because he is not able to establish by evidence 
definite, acts of possession. -Inr such cases possession must follow title. 


First of all the lower courts addressed themselves to the question 
whether Article 142 or 144 applies. They held that having regard to the 
allegations contained in the plaint Article 142 is the proper Article to 
apply. Having arrived at that conclusion, they addressed themselves to the 
further question as to whether the plaintiff established his possession within 
limitation, that is to say, whether the plaintiff had proved such acts of 
possession as could be considered to save limitation. As already stated, in 
this connection they completely ignored the fact that the property is not - 
one in respect of which the plaintiff, or for the matter of that the 
defendants’ vendors, could have exercised any definite acts of possession. 
They also overlooked the fact that Baboo Singh and the vendors of the 
defendants being co-sharers, possession of one co-sharer is constructive 
possession of all. This is not the first case which has recently come to my 
notice in which subordinate courts have viewed Article 142, Limitation 
Act, in such a manner as to make it almost impossible for a plaintiff to 
establish his possession within limitation in cases in which the plaintiff may 
well be considered to be in constructive possession through others or his 
possession must follow his title having regard to the nature of the property. 
Where property in dispute consists of lands actually cultivated or of house 
capable of actual occupation and the plaintiff sues for possession’ of such 
property on the allegation that he was dispossessed by the defendant, Article 
142 is undoubtedly applicable and the plaintiff must show that his dis- 


- possession occurred within twelve years before the institution of the suit. 


In such a case it may be necessary for him to adduce evidence showing 
when his own possession ceas¢d and that of the defendant or of any other 
trespasser began. But where the property is of such a nature that it is 
not capable of actual physical possession or where the property, though 
capable of physical possession, is in the occupation of one through whom 
the plaintiff can be in constructive possession, different considerations 
obviously apply. A man may be in possession of his property without 
actually occupying it. In considering therefore the question whether the 
plaintiff was dispossessed within twelve years or whether his possession dis- 
continued within twelve years the nature of the property and the position 


of those actually occupying it, if it is capable of actual occupation, must 


be taken into consideration. As already stated, in the present case the 
plaintiff must be deemed to have been in constructive possession of the 
tank in dispute, even assuming the vendors of the defendants, who were 
his co-sharers, were alone in possession and the tank was capable of actual 
Possession. The plaintiff's title was never denied expressly or by necessary 
implication till April 27, 1917 when the defendants obtained a sale deed 
from the plaintiff's co-tharers. The sale-deed is 2 registered d t, 
but the plaintiff cannot be considered to have obtained knowledge of 
its contents only -because it was registered. A subsequent transferee or 
any other person having occasion to deal with any property may be fixed 


_ with notice of a prior régistered instrument because he is put on inquiry 
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and is expected to inspect the registration office; but a co-sharer cannot be 
presumed to know the contents of a registered document, executed by 
persons who impliedly denied his title by executing the document. It is 
obviously impossible to expect that every owner of property must periodi- 
cally inspect registration office to find if any other person has dealt with 
his property adversely. At the same time if the vendee takes possession 
of the vended property in a manner which is calculated to give clear notice 
to the person whose title is affected by the sale, that his right is denied and 
he is excluded, the vendee’s possession will be adverse. Applying this ‘rule 
to the present case, if the defendants took possession of the tank and the belt 
of land around it in 2 manner amounting to a denial of the plaintiff’s right 
and exclusion of his possession as it was before the sale, the plaintiffs con- 
structive possession terminated, and if the suit was brought more than twelve 
years after the date of such dispossession or discontinuance of possession, the 
suit would be.undoubtedly barred. ‘There is no suggestion in the judg- 
ments of the lower courts that the defendants so conducted themselves in 
relation to the tank purchased by them as to amount to the plaintiff's dis- 
possession. As already mentioned, the tank and its appurtenance were 
not capable of enjoyment. The plaintiff’s possession must be taken to 
have continued till the defendants’ possession because adverse as regards 
continuity and extent. 

The plaintiff’s case is that in 1928 there was a dispute between the 
parties about the cutting of babool trees, and the defendants then set up 
their exclusive right and possession which necessitated the present declara- 
tory suit. To be on the safe side the plaintiff claimed possession in the 
alternative. I do not consider that these allegations attract the applica- 
tion of Art, 142, Indian Limitation Act. If the question were of import- 





ance, I would apply Art. 144 to a case of this kind. But as in my ` 


Opinion it makes no difference, having regard to the circumstances of the 
case, whether Art. 142 or Art. 144 be applied, I have approached the 
case as if Art. 142 is applicable. If the plaintiff’s allegation is true, his 
dispossession occurred in 1928. If it is mot true, and it is not suggested by 
the defendants that there was any occasion before 1928 when the parties 
could come in conflict plaintiff’s possession must be inferred from his title 
which was unaffected by anything taking place before or after the sale- 
deed of 1917. The property being what it is, his possession followed title. 
In all these circumstances, I am clearly of opinion that the lower courts 
have arrived at an incorrect finding in holding that the plaintiff failed to 
establish his possession within limitation. 

The learned advocate for the appellant strongly pressed upon me the 
view that the finding of the lower appellate court is one of fact and is 
conclusive in second appeal. It is true hat the conclusion is so worded as to 
amount to a finding of fact but it has been arrived at in complete dis- 
regard of the legal propositions which are involved in the consideration of 
the question and which I have indicated above. In my opinion the finding 
is vitiated by errors of law and it open to me to interfere with it in second 
appeal. This is of course on the assumption that Art. 142 is applicable. 
If Article 144 be applied the finding which does not affirm defendants’ 
adverse possession is beside the mark. 

107 
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Crm. One of the pleas put forward by the defendant-respondents was that 
the plaintiff is not entitled to possession except on payment of compensa- 
tion for improvements made by them. This plea was embodied in the 
Banoo Swen third issue framed by the trial court which found that the defendants 
ae, spent Rs. 288 in re-digging the tank. That court did not however express 
Minoan any opinion as to whether the defendants are entitled to half of that 
amount from the plaintiff. ‘The lower appellate court disposed of the 
X eb T case on the question of limitation without entering into any other auestion 
>” arising in the case. It is unnecessary to make any further enquiry on this 
point as Mr. Panna Lal, the learned advocate for the appellant, expressed 

his client’s readiness to contribute half of the sum spent by the defendants. 
-. The result is that I declare the plaintiff's suit to be in time and 

a decree for joint possession in respect of half of the tank. pee pr ae 

dants’ claim to compensation has been conceded, I direct that parties should 

pay their own costs in all the courts. The defendants shall be entitled to 

recover Rs. 144 by execution of decree. 
Leave to appeal under the Letters Patent is granted. 
" [Ep.—See Subab Lal v. Fateh Mobemmad, [1932] A. L. J. 425]. 
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Gm RAM REKHA PANDEY (Defendant) 


i - VETSUS 
wits INDER TEWARI (Pleintiff)* 
Merch 13 Tenency Act (II of 1926), Sec. 99—Smit by alleged tenant against tres basser— 
Defendant pleads tenancy—W betber suit lies in civil court. 
Ganaa NATH. Where a plaintiff alleging himself to be a tenant sues a defendant treating 
J. him as a trespasser for possession and compensation regarding a holding or 
a part thereof, and the defendant pleads tenancy, the suit is maintainable in 
the civil court. 
. Anant v. Chhennn, [1930] A. L. J. 256 F.B. reed on. 
SECOND APPEAL from a decree of Ray RAJESHWAR SAHAI, Additional 
Subordinate Judge of Ballia, modifying a decree of Mautvi Ari HAMZA , 
Osmany, Additional Munsif. ) 
Balesbweri Prasad for the appellant. 
Jwala Prasad Bhargava for the respondent. 


The following judgment was delivered by 


= Genge Naib, Ganca NaTH, J.—This is a defendant’s appeal and arises out of a suit 
J. brought against him by the plaintiff to recover possession over plot No. 487 
described in the plaint. The plaintiff’s case was that Sheoraj Tewari was 
its tenant and on his death the plaintiff and defendant Nos. 2 and 3 suc- 
ceeded to it by survivorship as members of the joint family. Tilku Pandey 
held the land as sub-tenant from Sheoraj Tewari. Tilku Pandey died 32 
years ago without leaving any heir. On his death the plaintiff and defen- 
dants Nos. 2 and 3 took possession over the grove in dispute as tenants. 
Defendant No. 1 applied to the revenue court for entry of his name in 
succession to Tilku Pandey decéased, and on the strength of the order passed 
by the revenue court in his favour he dispossessed the plaintiff and 
tS, A. 340 of 1933 
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defendants Nos. 2 and 3 on August 6, 1931. Defendant No. 1 contended 
that the plaintiff and defendants Nos. 2 and 3 did not belong to the family 


of Sheoraj Tewari nor were they joint with him and consequently they had — 


no right or interest in the grove in dispute. Tilku Pandey had taken the 
land from the zamindar and was the real tenant and planted the grove and 
that he (defendant No. 1) had succeeded to the land in dispute from 
Tilku Pandey and was in rightful possession over it. The trial court (the 
learned Additional Munsif) held that the plaintiff and defendants Nos. 2 
and 3 were joint with Sheoraj Tewari and were entitled to the grove in 
question by survivorship. He also found that Tilku Pandey was the sub- 





tenant and defendant No. 1 was entitled to the land in dispute as his heir. - 


The learned Additional Munsif decreed the suit for constructive possession. 
An appeal was filed by the defendant and a cross-abjection by the plaintiff. 
The learned Additional Subordinate Judge, Ballia, agreed with the finding 
of the learned Additional Munsif as-regards Sheoraj Tewari being joint 
with the plaintiff and defendants Nos. 2 and 3 and the plaintiff and 
defendants Nos. 2 and 3 succeeding to the grove in dispute by survivorship. 
` He further found that defendant No. 1 did not belong to the family of 
Tilku Pandey and therefore he was not Tilku Pandey’s heir and had no 
interest in the grove in dispute. He also found that Tilku Pandey was the 
sub-tenant of Sheoraj Tewari and had planted the grove sometime before 
1291F but he (Tilku Pandey) had ceased to have any right in the grove 
after sometime and the plaintiff and defendants Nos. 2 and 3 had been in 


possession over the grove in suit from before Tilku Pandey’s death and ~ 


they were entitled ‘to a decree for possession. 

On the findings recorded by the learned Addirional Subordinate Judge 
which are findings of fact and are based on evidence the plaintiff is entitled 
to a decree for possession as defendant No. 1 is not found to have any right 
or interest in the grove in dispute. 

The learned counsel for the appellant urged that the suit was not cog- 
nizable by the civil court as it was barred by Sec. 99 of the Tenancy Act 
(Act II of 1926). The plaintiff’s case, as will appear from his plaint, 
was that Sheoraj Tewari, the plaintiff and defendants Nos. 2 and 3 were 
members of the joint Hindu family, that, on the death of Sheoraj Tewari, 
the plaintiff and defendants Nos. 2 and 3 became the owners of the whole 
of the joint property by right of survivorship. The plot in dispute as 
alleged by plaintiff was the cultivatory holding of the plaintiff and defen- 
dants Nos. 2 and 3. Tilku Pandey had taken it as sub-tenant and planted 
2 prove thereon agreeing to give half of the produce to ‘the 
plaintiff and defendants Nos. 2 and 3. About 32 years ago Tilku 
Pandey died issueless and since his death the plaintiff and defendants 
Nos. 2 and 3 and Sheoraj Tewari remained in possession and occupation 
of the land in dispute as tenants and grove-holders. Defendant No. 1 
had nothing to do with Tilku Pandey and had no concern with the grove 
in dispute. ‘The plaintiff further stated that defendant No. 1 had dis- 
possessed the plaintiff a short time before the suit on the strength of an order 
of the revenue court for the entry of the name of defendant No. 1 against 
the land in dispute that defendants’ possession was altogether wrongful. 


TEWARI 


Genga Neth, 
J. 
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It will be thus evident that all the allegations in the plaint referred to above 
clearly show that defendant No. 1 was alleged by the plaintiff as a rank 
trespasser in possession of the property in dispute without any right of 
interest. Section 99 of the Tenancy Act lays down that 
Any tenant or rent-free grantee ejected from or prevented from obtaining 
possession of, his holding or any part thereof, otherwise than in accordance 
with the provisions of this Act, by 
(a) his land-holder or any person claiming as land-holder to have a 
right to eject him, or 
(b) any person claiming through such land-holder or person, whether 
as tenant or otherwise, may sue the person so ejecting him or keeping 
him out of possession, 
(4) for possession of the holding; 
(#) for compensation for wrongful dispossession; and 
(i) for compensation for any improvement he may have made. 

In this case the defendant has not been alleged by the plaintiff to be 
claiming through the land-holder or any person claiming as land-holder. On 
the other hand, as already stated, the defendant has been alleged as a tres- 
passer. Where a plaintiff alleging himself to be a tenant as in this suit sues 
a defendant treating him as a trespasser, for possession and compensation 
regarding a holding or a part thereof, and the defendant pleads tenancy, 
the suit is maintainable in the civil court. This view is fully supported by 
the Full Bench case in re Anenti v. Channu*. As held therein 

the jurisdiction of the court is to be initially determined by the allegations 
made in the plaint and the allegations made in the written statement cannot 
oust that jurisdiction unless and until the allegations of fact have been gone 
into, tried judicially and found to be proved, and the plaintiff’s allegations 
have been found to be false. 

Section 99 of the Tenancy Act on the face of it contains only a des- 
cription of the suit. The suit was clearly cognizable by the civil court. 
The defendant, as already stated, was found to have no title. The judg- 
ments of the lower’ courts cannot be assailed. It is therefore ordered that 
the appeal be dismissed with costs and the decree of the lower court be 
confirmed. 

Permission to file a Letters Patent is rejected. 

- 2 Appeal dismissed 


171930] A. L. J. 256 


LAL-GIRWAR LAL (Plaintiff) 
versus 
DAU DAYAL (Defendant) * 


Negotiable Instruments Act, Sec. 118(a)—Plaintiff leads evidence in the first 
instance as to passing of consideration—Court disbelieves evidence produced by 
both parties—W betber presumption under Sec. 118(a) still arises. 

Where the execution of the promissory note is admitted by the defendant 
but the passing of the consideration is denied, and the plaintiff leads evidence 
in the first instance as to the passing of consideration and the evidence 
produced by both the’ parties is disbelieved by the court, the plaintiff can 

*S. A. 1057 of 1931. i 
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still avail himself of the presumption ander Sec. 118(«#), Negotiable Instru- 
ments Act. . 
SECOND APPEAL from a decree of J. N. Duxsurr Esq., Additional 
` Subordinate Judge of Agra, reversing a decree of MAauLvI MANZOOR 
AHMAD KHAN, Munsif of Fatehabad. 


B. Malik and G. Agarwata for the appellant. 

S. B. L. Gaur for the respondent. 

The judgment of the Court was del'vered by 

SULAIMAN, C. J.—This is a plaintit’s appeal arising out of a suit for 
recovery of Rs. 700 with interest and costs, stated to have been borrowed 
by the defendant from the plaintiff and to be payable on demand. The 
plaint asserted that 

after taking the loan, the defendant nade over two writings to the plaintiff 
for his satisfaction which are hereto annexed. 

The plaintiff filed a document purporting to be a promissory note 
attested by witnesses and a receipt of the same date. The defendant denied 
that he had executed any promissory rote in favour of the plaintiff and 
pleaded that the document filed by the plaintiff had been obtained from 
him by practising fraud, and also denied the passing of any consideration. 
The plaintiff led evidence in the first instance,and the defendant produced 
rebutting evidence. The lower appellat= court has disbelieved the plaintiff’s 
evidence and has also considered that the defendant’s witnesses are not 
worthy of belief. As the plaintiff faled to prove that the money had 
been lent to'the defendant, the lower appellate court has dismissed the suit. 

The appeal was referred to a Division Bench because of an apparent 
conflict of opinion on the question whether where the plaintiff has led 
evidence in the first instance to prove the consideration for a promissory 
note and has failed to establish the passimg of consideration, he can fall back 
on the initial presumption in his favour. On this point the latest ruling 
of this Court in the case of Ram Nat} v. Lala Ram Chandra Ma is in 
favour of the plaintiff. In that case the execution of the promissory note 
having been admitted by the defendant and the passing of consideration 
denied, the plaintiff could still avail himself of the presumption under Sec. 
118(a), even though the evidence produced by both the parties had not 
been believed by the Courts. This v ew is in accord with the previous 
rulings of this Court in Muhammad Tahir v. Raghubir Dayal and Jagmoben 
Misir v. Mendhal Dube. The learnec counsel for the respondents, how- 
ever, relies on the case of Kishen BallaEb v. Ghure Mal‘ in which there are 
certain remarks which may be construed to amount to an expression of the 
view that where the plaintiff has chosem to open the case and lead evidence 
as to the passing of consideration and the Courts have disbelieved that 
evidence, the presumption arising in faour of a negotiable instrument with 
regard to the passing of consideratjon would not hold good. It is not clear 
whether the learned single Judge meart to express that opinion clearly; if 
so, we would not be prepared to agree with that view. Possibly in that 
case the Courts were satisfied on the enzire evidence that some consideration 
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had passed. In the case of Kr. Mubd. Shafi Khan v. Kr. Muhd. Moszzem’, 
it was laid down that in a case where consideration is denied and the plaintiff 
goes into the witness-box, and the result af his cross-examination is such that 
he fails to establish the point which he set out to make, namely, that he - 
gave the consideration, and the Court is satisfied that he did not give the 
consideration, the defendant can avail himself of that. We are not satisfied 
that it was meant to be laid down in that case that where the plaintiff 
merely fails to prove that consideration passed and the defendant also fails 
to prove that he did not give consideration, there is no presumption in 
favour of the plaintiff. Very probably in that case the Court had come 
to the conclusion that some consideration had passed because the learned 
Judge observed: “and the Court is thus satisfied that he did not give the 
consideration which he alleges.” The Court is certainly entitled to record ' 
a categorical finding on the question of the passing of consideration on 
the entire evidence produced by both the parties. The case of Shombhu 
Dayal v. Lallu Mal? may be distinguishable because there the plaintiff had 
gone back on the recital in the negotiable instrument and had admitted that 
at least part’ of the consideration had not been paid in cash. ‘The learned 
Judges especially emphasised this fact and remarked:— 

As the case now stands the plaintiff himself has gone back on the recital 

in the promissory note ta the effect that Rs. 8,000 were paid over in cash. 

As in the present case there is no such going back, we are not called 
upon to consider the bearing of this ruling on this case, although it may be 
pointed out that Séc. 118 of the Negotiable Instruments Act does not speak 
of any cash consideration. 

The case of Singar Kunwar v. Besdeo Prasad’ has no application 
because there the presumption under Sec. 118 of the Negotiable Instruments 
Act was applied, but it-was held that that presumption had been rebutted 
by the evidence in the case. . 

Tt seems to us that under Order 18, Rule 3, C. P. C., where there are 
several issues, the burden of proving some of which lies on the defendant, 
the plaintiff can “at his option” either produce his evidence on those issues 
in the first instance or-reserve it by way of answer to the evidence produced 
by the other . The exercise of the first of these options does not in 
any way involve an admission on the part of the plaintiff that he is under- 
taking the burden of proving that issue, although that burden lies on the 
defendant. Section 118 of the Negotiable Instruments Act is imperative 
and the Court is bound to draw the initial presumption that every negoti- 
able instrument was made for consideration, when its execution is admitted. 
Similarly Sec. 102 of the Indian Evidence Act throws the burden of prov- 
ing want of consideration on the defendant, for if no evidence.was produced 
by either side and the execution of the document being” admitted, the 
plaintiff's claim would be decreed. But where the court has after a consi- 
deration of entire evidence recorded a clear finding one way or the other, 
then the finding is based not on a mere presumption but on the evidence, 


and has to be accepted. 
In the present case the main difficulty in the way of the plaintiff is 
"671 684 ‘a. L R [1924] AIL 256 
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that he was conscious of the fact that the ostensible promissory note which 
had been attested by witnesses either before or-after the execution was a 
bond and not a promissory note, or that it had been tampered with. Again, 
the receipt was under-stamped and could not be accepted without being 
impounded. In the face of these difficulties the plaintiff chose to bring a 
suit for the recovery of the amount advanced as a loan: and admitted that 
the documents were handed over to him “after the taking of the loan.” 
Furthermore it is not at all clear that the defendant had clearly admitted 
the execution of the promissory note or the bond in question in the strict 
sense of the word. He had admitted his signature on the document but 
had qualified his admission by saying that the signature had been obtained 
by means of fraud. We, therefore, do not think that in this particular 
case the plaintiff should now be given a decree for the amount when the 
court below has recorded a clear finding that he has failed to prove that 
money was lent to the defendant. He cannot be allowed to take advantage 
of the weakness in the defendant’s evidence that the want of consideration 
had not been satisfactorily established, when his suit is professedly not 

based on the bond. 
The appeal is accordingly dismissed with costs. 
Appeal dismissed 


$ 


MADAN MOHAN (Defendant) 
versus 
RAM CHANDER RAO (Plaintiff) * 
Tenancy Act (III of 1926), Sec. 73—Whether parties can contract themselves ont 

of the provisions of Sec. 73. 

Parties are not entitled to contract themselves out of the statute and to 
say in effect that the provisions of Sec. 73, Tenancy Act IU of 1926, would 
not apply to them. Where therefore there was a provision in a theka to the 
effect that the rent payable by the thekadar was Rs. 1,400 a year unless che 
revenue was totally remitted in which case it was to be Rs. 400 2 year, beld, 
that the provision in the theka was not enforceable, and the provisions of 
Sec. 73, Tenancy Act, must be given effect to. 

SECOND APPEAL from a decree of MAULVI SYED [FrmHarR HUSAIN, 
First Additional Judge of Cawnpore, confirming 2- decree of Basu 
RAJENDRA NARAIN, Assistant Collector, First Class of Banda. 

Basudeva Mukerji for the appellant. 

K. N. Laghate for the respondent. 

The following judgment was delivered by 

ALLSOP, J.—This second appeal arises out of a suit for the recovery of 
arrears of rent from a thekadar of agricultural land for the years 1338 and 
1339 F. The thekadar agreed to pay at the rate of Rs. 1,400 per annum 
and allowing for payments which had been made, the claim was for a sum 
of Rs. 701-7-8. The defence raised was that under a contract between 
the parties the thekadar was liable to pay at the rate of Rs. 400 a year and 
not at the rate of Rs. 1,400 a year in any year in which there had been 

*S. A. 482 of 1933 
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remission of land revenue. In the original theka of June 1, 1926 there 
was a provision that the rate of rent should be Rs. 1,400, but that that 
should be reduced to Rs. 400 if there were remissions or suspensions. It 
may be that this document was a little bit vague, but in a later document 
of March 31, 1930 it was quite definitely agreed between the parties that 
the rate should be Rs. 1,400 2 year unless the revenue was totally remitted, 
in which case it was to be Rs. 400 a year. The lower appellate court found 


on a construction of the contract that the appellant was liable to pay at 


the rate of Rs. 1,400 a year. The trial court had come to the same conclu- 


` sion and had decreed the claim. The appeal was dismissed by the lower 


appellate court. 

It appears to me that the decision of the lower appellate court that the 
thekadar was not entitled to remission under the terms of the contract was 
not sufficient to dispose of the controversy between the parties. Although 
the point. does not seem to have been raised in either of the grounds of 
appeal, I have not the slightest doubt that the parties were not entitled to 
contract themselves out of the statute and to say in effect that the provi- 
sions of Sec. 73 of the Agra Tenancy Act would not apply to them. It 
would be quite contrary to public policy to allow the provisions of Sec. 73 
to be ignored by the plaintiff in this case. I hold that the parties were not 
entitled to contract themselves out of the statute and that therefore the 
plaintiff's claim must be examined with reference to the provisions of Sec. 
73 of the Agra Tenancy Act. In effect it may be said that the court below 
has disposed of this matter on a preliminary point. 

I therefore remand the case for disposal. The court below will enquire 
whether there was any order for remission of rent as contemplated by Sec. 
73 which would apply to the defendant, and if there was, will take that 
order into consideration in deciding what amount of rent is due from the 
defendant to the plaintiff. The parties should be allowed to produce 
evidence. The costs in this appeal will follow the result. Permission to 
appeal under Letters Patent is refused. 
, Case remanded 


ANRUDH RAI AND ANOTHER (Plaintiffs) 
: Versus 
SANT PRASAD RAI and oTHERS (Defendants) * 


Limitation Act, Secs. 6 end 7—Joint Hindu family—Strenger in adverse possession 
—Time runs ont against manager—W bether limitation seved if some of the 
otber members are minors. 

Where a person, who is an entire stranger to a joint Hindu family and 
who does not claim title through any member of the family, is setting up 
his adverse possession as a paramount title, the manager of the joint family 
represents the family as one unit and if time has'run out against the 
Manager, limitation is not saved merely because there are some minor 
members still living. 

The defendants purchased a grove from a tenant, who had no right to 
sell the grove without the permission of the zamindars, who were members 
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of a joint Hindu family consisting of a father and his two sons. At the 
time of the sale the sons were minors. During his lifetime the father as 
managersof the joint family never brought a sui against the defendants to 
have the sale deed set aside or declared invalid. Within three years of onc 
of the sons attaining majority, they (the sons) sued the defendants for 
possession of the grove just over twelve years after the date of the sale in 
question. The defendants pleaded adverse possession. Held, that the 
present plaintiffs as junior members were not entitled to institute a suit 
on behalf of the joint family when the sale in question took place ignoring 
the father who was the manager, and therefore limitation began to run not 
only against the father but also against the family from that date, and is 
not saved simply because 2 minor member has attained majority within 
three years of the present suit, and the suit must fail. 
Case law discussed. 
LETTERS PATENT APPEAL against the decision of the Hon’sLe MR. 
Justice C. H. B. KENDALL. 


Shiva Prasad Sinba for the appellants. 
The respondents were not represented. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a plaintiffs’ appeal under the Letters Patent 
from the judgment of a learned single Judge of this Court affirming the 
judgment of the lower appellate court. The plaintiffs brought a suit in the 
civil court in respect of a grove in the possession of the defendants Nos. 1 
and 2, who also are zamindars, on the allegation that they purchased it 
from a tenant on January 12, 1917, who had no right to sell the grove, 
without the permission of the zamindars. At the time of the sale-deed, 
the plaintiffs’ father was alive, and although he survived till 1925 , he did 
not bring any suit against the defendants. The present suit was filed on 
April 18, 1929 just over 12 years after the date ot the sale. The plaintiff 
No. 1, the eldest brother, is an adult, but the other brother is a minor. 
The defendants pleaded adverse possession over the grove and the finding 
on the question of adverse possession is against the plaintiffs. Their con- 
tention however is that the claim of the plaintiffs is not barred by time, 
because the suit is brought within three years of their attaining their 
majority. 

No doubt under Sec. 6 of the Limitation Act where a person entitled 
to institute a suit is a minor at the time from which the period of limita- 
tion is to be reckoned, he is allowed to institute the suit within the same 
period after his disability has ceased, but under Section 8 that period 
cannot exceed 3 years. There is, however, Sec. 7 of the Limitation Act 
under which where one of several persons jointly entitled to institute a 
suit is under any such disability but a discharge can be given without his 
concurrence, time will begin to run against them all. The question for 
consideration in this case is whether when time begins to run against the 
father and the manager of the joint Hindu family in favour of a stranger 
to the family, limitation is still saved if some of the other members are 


minors. 


The learned advocate for the appellants relies on the case of Sheo- 
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Cm. nandan Prasad v. Tabiran Bibi: which followed the decision of their Lord- 
Ips hips of thé Privy Council in Jawabir Singh v. Udai Parkash’. But that 
wasa case where a suit was brought by a younger brother for setting an 
Amun Ratalienation made by his father when another elder brother was alive and 
Sanr Pusan ad not brought the suit. It was held that the claim of the younger 
Rar brother was a distinct claim and was not barred on account of the omission 
— of the other brother, who would not be entitled to give a valid discharge. 
fe It is to be noted that a suit brought by one member of a family against a 
"transferee from the manager raises a question as to the authority of the 
manager and in that sense invoives a dispute as to the respective rights of 

the members of the family infer se. The nature of such a suit is obviously 
distinguishable from that of a suit brought against a person, who is an 

entire stranger to the family, wha does not claim title through any 
member of the family and who is setting up his adverse possession as a 

> “paramount title. In such cases the manager of the joint Hindu family 
reptesents the family as one unit and if time has run out against the 
manager, limitation is not saved merely because there are some minor 
members still living. There is plenty of authority of this court in support 

of the proposition that limitation is not saved when the dispute is between 

the joint Hindu family as one unit on the one hand and a stranger on the 

other. In the case of Beij Nath v. Ram Bilas? a Division Bench of this 

Court held that if a suit is brought by a younger brother against a tres- 

passer, then the claim is barred by time if limitation has run out against 

the elder brother, who is the manager and karta of the family. In Lala 

Shiam Lal v. Mool Chend* another Bench of this Court also held that 

where several Hindu brothers constitute a joint Hindu family, the eldest 
brother represents the entire family and can give a valid discharge on 

behalf of his minor brothers to judgment-debtors against whom there ‘is 

decree in favour of the family. In the case of Redha Kant Shuku v. 

Bulai Misir” yet another Division Bench came to the conclusion that the 

. manager of joint Hindu family being 2 member of a joint Hindu family 

can give a valid discharge on his own behalf and on that of a minor 
brother, and although a mortgage decree is obtained in their favour 
jointly, limitation is not saved if the younger brother remains a minor. 

All these were cases of dispute arising between the family as a whole on 

‘the one side and a stranger on the other, and it was held that Sec. 7 was 
‘applicable and the manager and the karta of the family represented the 

whole family se far as the outside world was concerned. We may also 

quote the case of Rati Ram v. Niadar® aswell as the Full Bench case of Hori 

Lal v. Munmen Kuswer’. When the manager and the karta of the 
family is alive, minor members of the family are not entitled to bring a 

suit ignoring him, unless it were established that there is any collusion or 

` fraud on the part of the manager. ‘Time, therefore, would begin to run 

not only against the manager in his personal capacity but also as against 

the family. We are, therefore, of opinion that the learned Judge was 
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right in holding that the present plaintiffs as junior members were not 
entitled ‘to institute a suit on behalf of the joint family in 1917 when the 
transfer took place while their father was alive, and that therefore limita- 
tion began to run not only against the father but also against the farhily 
from that date, and is not now saved simply because a minor member has 
attained majority within 3 years of the present suit. 

There is an additional reason which could also be invoked against the 
appellants. They rely on a custom recorded in the wajibularz under which 
a tenant’s grove can be sold with the permission of the zamindars. It could 
not possibly have been intended that such a consent cannot be obtained 
if there is any minor member living among the families of the numerous 
zamindars in the village. Obviously the consent of the managing member 
or the karta would be enough, otherwise it would be practically impossible 
to sanction a transfer. 


The last point urged on behalf of the plaintiffs is that the suit was 
not cognizable by the Civil Court and their plaint should be returned to 
them for presentation to the proper court. ‘The plaintiffs came to court 
on the allegation that this was a grove in the possession of defendants Nos. 1 
and 2, who were the zamindars. There was no suggestion in the plaint 
that at the present moment the grove retains the character of a tenant’s 
grove and is not a zamindar’s grove. The defendants were pleading adverse 
possession over this property. Without going into the question of fact, 
it would be impossible to say that the suit was not cognizable by the civil 
court. As the plaintiffs chose the forum, it must be assumed against 
them that they treated the property as if it was not a land within the 
meaning of the Agra Tenancy Act. We, therefore, see no reason to 
entertain this plea for the first time in the Letters Patent appeal, parti- 
cularly, as it was not urged before the learned judge who heard the appeal. 

The appeal is dismissed with costs. 

Appeal dismissed 


RAM NARESH SINGH AND ANOTHER (Plaintiffs) 
Versus 
MUNESHWAR PRASAD TEWARI (Defendant) * 
Co-sharer—One co-sharer builds bouse on joint land at great ex pense—Anot ber 
co-sbharer sues for demolition—When snit to be dismissed. 

One of several joint owners is not entitled to make a building on the 
joint property without the consent of other joint owners. But if the 
building has been erected long ago it will be presumed that the co-sharer 
in exclusive possession, who erected the building, did so with the permission 
of the other co-sharers, specially when a suit is brought several years after 

commencement of the constructions and when the constructions have 
been completed at a considerable expense. 

Mobemmed Sher Khan v. Bherat Indu, 25 A. L. J. 983 relied on. 


- SECOND APPEAL from a decree of MauLvi Nrvaz Auman, Additional 
Subordinate Judge of Gorakhpur, reversing a decree of Basu KAILASH 
Prasan MatsHur, Additional Munsif. 
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Crvn. Shiva Prasad Sinba for the appellants. 
se eee N. Upadbiya for the respondent. 
—— The following judgment was delivered by 
SINGH ` Ganca Narta, J.—This is a plaintiffs’ appeal and arises out of a 
v. suit brought by them against the defendant for demolition of a building 
Muanwan alleged to have been constructed by the defendant-respondent on the joint 
—— land. The parties are co-sharers and i is alleged by the plaintiffs that 
Gauge Nath, the defendant had recently constructed a building which he had no right 
J. to construct on the joint land. The defendant contended that he had 
purchased the zemindari share and the house of Durga Pathak from his 
heir Padarath Pathak in 1918 and has since been in possession of the 
same and that he has built his house on the site of the cattle house and 
courtyard of Durga Pathak. The defendant also contended that he started 
his constructions in 1922 and has spent about Rs. 17,000 and that he 
. had been in exclusive possession of the land in dispute since 1918. He 
further contended that in 1927, suit No. 35 of 1927 was brought by 
Achal Bahadur, own brother of plaintiff Ram Naresh Singh, a member of 
the joint family of the plaintiffs in respect of the constructions in dispute 
which failed. 

The trial court decreed the suit but on appeal the learned Additional 
Subordinate Judge dismissed the suit. He found that the constructions 
commenced, as found by the trial court, in 1925. The plaintiffs had all 
along knowledge of the constructions. In fact a suit (suit No. 35 of 
1927) referred to above was brought by Achal Bahadur, a member of 

_ the plaintiffs’ joint family, to get the constructions demolished. After 
the withdrawal of the suit by Achal Bahadur no other member of the 
family of Achal Bahadur including the plaintiffs did anything till February 
1931 when the present’ suit was brought. The. respondent had spent 
Rs. 4,000 on the constructions till the sut of 1927 was brought. Further 
constructions have been made since then and as stated by the learned 
Additional Subordinate Judge the constructions must have cost a substan- 
tial sum. ‘The house stands substantially constructed. The outside walls 
are of pucca bricks and there are as many as 7 or 9 rooms. ‘The roof is 
tiled. The learned Additional Subordinate Judge states further that apart 
from finishing touches the main building stands already constructed 
according to the statement of the plaintiff No. 1 himself and is in the 
occupation of the defendant-respondent. The area covered by the build- 
ing is only 70 by 67 feet. The learned Fudge observed: 

It is obvious, therefore, that the plantiffs-respondents have been guilty 
of laches for the suit has been unreasonably delayed. The prayer for 
demolition if allowed would be too severe. 

It will thus appear that the suit has been brought six years after the 
constructions were started and when the constructions have been substan- 
tially finished at a cost of considerable sum of money. ‘There is no expla- 
nation for any delay since the withdrawal of the last suit of Achal 
Bahadur, plaintiff No. 1’s own brother and a member of the plaintiffs’ 
family. It can only be explained by one conclusion, namely, that the 
plaintiffs had no objections to the constructions. If they had any objec- 
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tions they should have Bt ae former suit and fought it crm 
out and if there was any legal defect on account of which Achd —— 
Bahadur plaintiff was compelled to withdraw it, another suit should have 
been brought at once. There can be no doubt that one of several joint Ram Naarsu 
owners is not entitled to make a building on the joint property without ee 
the consent of other joint owners. But if the building has been erected Munnsuwar 
long ago it will be presumed that the co-sharer in exclusive possession, Prasa 
who erected the building, did so with the permission of the other co- Gange Nath 
sharers, especially when a suit is brought several years after the com- a, 
mencement of the constructions and when the constructions have been 

completed at a considerable expense. No such presumption can be made 

in a case where the erection is of recent date and has been objected to 

from the beginning. It is very necessary that a co-owner should bring 

his suit for demolition of a building constructed by another co-sharer 

and for joint possession within a reasonable time. This view is fully 

supported by Sheo Harakh Upadhya v. Jai Gobind Tewari and Mobam- 

mad Sher Kban v. Bharat Indu’. As would appear from the facts given 

above there can be no doubt that a presumption can be safely raised that 

the constructions were continued at least after the suit of 1927 and com- 

pleted with the consent of the plaintiffs. The learned Additional Sub- 

ordinate Judge has therefore rightly exercised this discretion in refusing 

to order the demolition of the constructions. There is no force in the 

appeal. It is therefore ordered that the appeal be dismissed with costs 

and the decree of the lower court be confirmed. 


1935 





Appeal dismissed 








761927] A. L R. AIL 709 "25 A. L. J. 983 
GULAB SINGH CADMINAL 
Versus 1935, 
EMPEROR* 
Cremmal Procedure Code, Secs. 227 and 237—Alteration of harge- Noile: to Feb. 6 
accused. 
KENDALL, J. 


Where the court alters the charge so as to make it one of an offence 
different in nature from that set out in the original charge sheet, it has no 
jurisdiction to convict the accused without calling on him to answer the 
charge and without taking the opinion of the assessors as has been provided 
in Sec. 227(1), Cr. P. C. 

CRIMINAL APPEAL from an order of K. K. K. Nayar Eso., Additional 
Sessions Judge of Aligarh. 

Jail appeal. 

Sankar Saran (Government Pleader) for the Crown. 


The following judgment was delivered by 
KENDALL, J.—The appellant, Gulab Singh, has been convicted by the Kerde, J. 
learned Additional Sessions Judge of Aligarh of offences under Sections 458 
and 459 of the Indian Penal Code and sentences to concurrent terms of 
three years’ rigorous imprisonment under those sections. He has appealed 
“Cr. A. 980 of 1934 
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Canana from jail, and the appeal has been daie on the ground that there appears 


—— 


1935 


to have been some irregularity by the court in altering the charges which 
were originally framed under Sections 395 and 307 of the Indian Penal 


oe Swan Code to charges under Section 549 of the Indian Penal Code without 


hansi 


aea 


Kendall, 


J. 


explaining the altered charges to the accused or giving him an opportunity 
of meeting them, or giving the assessors an opportunity of expressing their 
opinion in regard to the altered charges. 

If the learned Additional Sessions Judge had in fact altered the charge 
so as to make it one of an offence different in nature from that set out in 
the original charge sheet, I am of opinion that the court would have had 
no jurisdiction to convict the appellant without calling on him to answer 
the charge and without taking the opinion of the assessors as has been 
provided for in Section 227, Sub-section (1) of the Code of Criminal Pro- 
cedure. ‘This is not, however, what happened. ‘The appellant and certain 
other persons were charged with an offence under Section 395 of the Indian 
Penal Code, and although it appears in evidence that the acts of the appel- 
Jant amounted to lurking house-trespass by night after making preparations 


for assault and to causing grievous hurt in the course of that trespass, yet’ 


it did not appear that he was accompanied by the other persons who were 
put on their trial with him. The offence of which he was found to be guilty 
did not differ in nature from the offence with which he had been charged, 


and it was, therefore, not necessary for zhe court to alter the charge, as the 


provisions of Section 237, Sub-section (1) of the Code of Criminal Proce- 
dure clearly cover the case. Moreover it does not appear that the court 
actually did alter the charge. ‘The charge sheet itself stands in its original 
form, and the only reason why it can be said that the court altered the 


- charge is the following sentence which was included in the judgment, 


I find that his conviction under Sections 458 and 459 is possible without 
giving him a further opportunity to defend himself against charges under 
the two latter sections. I, therefore, alter the charges against bim and 
charge bim tender Sections 458 and 459, I. P. C. I convict him under 
these two sections .. 

If the judge had omitted the sentence italicised there would have been 
no difficulty about the procedure, and as it is clear that what he meant in 
the sentence was merely that he was about to convict the accused under 
different sections from those under which he had been charged, it cannot 
be said that there has been any irregularity of the procedure. 

The learned Judge has not stated in the judgment what the opinions 
of the assessors were, or whether he put it to the assessors that the appellant 
might be guilty of the minor offence even if he had not been guilty of the 
major offence with which he had been charged. ‘This is an omission, but 
as I find from the record that the opinions of the assessors were duly taken 
it is obvious that the Judge has discredited them, though he has not stated 
so. It is, however, necessary to call the attention of the learned Additional 
Sessions Judge to the procedure set out in Chapter XIX of the Code of 
Criminal Procedure and also to the provisions of Section 309. I have had 
to assume that it was explained to the assessors that if the appellant was not 
guilty of the major offence of dacoity, it was still open to them to find that 
he was guilty of the minor offence of lurking house-trespass by night after 
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making preparations to cause hurt, that they replied that they believed the Cananat 

appellant to be not guilty, and that the judge after considering their opinion 

differed from them and found the accused guilty of the minor offence. 9 

This is what should have been done, and there is nothing on the record to Gura» Sino, 

show, nor has it been suggested by the appellant, that it was not done; v. 

but the judgment should have made it clear that it was done. ie 
_ The result is that the appeal fails and is dismissed. Kendall, J. 

Appeal dismissed 


1935 





SHIVNATH PRASAD (Assessee) 





Cv 
VETSUS n 
COMMISSIONER OF INCOME TAX, CENTRAL AND UNITED 1935 
PROVINCES, LUCKNOW (Opposite party)* Merch 1 
Income Tax Act, Sec. 66(2)—Appeal to Assistant Commisstoner—Rejected as 
time-barred—W betber Sec. 66(2) applies. aaa 
Where an appeal preferred to the Assistant Commissioner of Income Tax panner, J. 


against an assessment order was rejected by him on the ground that it was 
barred by limitation, beld, that there was no order under Sec. 31, Income 
Tax Act, as the appeal did not proceed beyond the stage referred to in 
Sec. 30(2), and therefore the High Court cannot direct the Commissioner 
to state a case under Sec. 66(2). 

Shabd Saran for the applicant. 

The opposite party was not represented. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is an application under Sec. 66(3), Income- aye gt- 
tax Act for an order of this Court requiring the Income-tax Commissioner alleb, J. 
to state a case under Sec. 66(2) of the same Act. The applicant was 
assessed to tax by the Income-tax Officer. He preferred an appeal to the 
Assistant Commissioner after more than thirty days from the date of the - 
notice of demand. ‘The Assistant Commissioner fixed a date calling upon ° 
the assessee to show cause why the appeal should not be rejected as one 
filed beyond time. On the date so fixed and after hearing the assessee 
the appeal was rejected, The assessee applied to the Income-tax Com- 
missioner for revision of the order of the Assistant Commissioner. His 
application was dismissed. He then applied to the Income-tax Commis- 
sioner for statement af case under Sec. 66(2). This application was also 
rejected. Thereupon he filed the present application. 


It has already been held by this Bench in Jot Ram Sher Singh v. 
Commissioner of Income-tax’ that the High Court can require the Income- 
tax Commissioner to state a case only if the conditions required by Sec. 66 
(2) are made out and that one of those conditions is that an order under . 
Sec. 31 or Sec. 32 or Sec. 33 should have been passed in the case. It 
appears to us that no order under any of those sections was passed in the 
present instance. A reference to Secs. 30 and 31 of the Income-tax Act 
shows that an n appeal is filed under the former section, and if it is admitted 
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as an appeal presented in time, the appeal is ripe for hearing and a date is 


> fixed for its disposal on the merits., It is only after that stage that the 


- Assistant Commissioner functions under Section 31 and can dispose of the 


Suvwata appeal by confirming, reducing, enhancing or annulling the assessment or’. 
Prasan 


setting aside the assessment and directing the Income-tax Officer to make; 
a Fresh assessment etc. Sec. 30(2) prescribes the iod of limitation fot. 


eae appeals which according to that sub-section sho Ness 
Income Tax ordinarily be presented within thirty days of receipt of notice of the” 





es The application is dismissed. 


demand relating to the assessment or penalty objected to or of the date of 
the refusal to make a fresh assessment under Sec. 27, as the case may be. 

The Assistant Commissioner is however authorised to admit an appeal 
after the expiration of that period, if he is satisfied that the appellant had 
sufficient cause for not presenting it within that period. If the Assistant 
Commissioner is satisfied and admits the appeal, the order is one under Sec. 
30(2). If he is not satisfied that the appellant had sufficient cause, he 
refuses to admit the appeal, in which case no appeal can be registered and 
disposed of in the manner laid down by Sec. 31 and no order under Sec. 
31 can be passed. It follows that action under Sec. 66(2) cannot be taken 
if the appeal has not proceeded beyond the stage referred to in Sec. 30(2), 
and the High Court cannot direct the Commissioner to state a case. 

The learned advocate for the appellant contends that the Assistant 
Commissioner dismissed the appeal presented before him though it may 
be that it was dismissed on the ground that it was barred by limitation. 
Accordingly, he argues that the order is one confirming the assessment 

- within the meaning of Sec. 31, Income-Tax Act. We do not think that 
this contention is sound. An order confirming the assessment is an order 
which has reference to the assessment and which affirms it. Where the 
question of assessment is not even considered and the appeal is rejected as 
one barred by limitation, the order of dismissal cannot be considered’ to be 

- one confirming the assessment. As already stated, the order of the Assis- 
tant Commissioner in this case properly described is not an order dismiss- 
ing the appeal but is an order refusing to entertain the appeal. 

For reasons stated above we hold that Sec. 66(2), Income-tax Act, 
does not apply, and the High Court cannot direct the Commissioner to 
state a case for the decision of the question of law said to arise from the 
order of the Assistant Commissioner. We express no opinion as to whether 
the question which the applicant desires to be considered by the High 
Court is a question of law. 


Application dismissed: 
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BASANT SINGH ano crHers (Plaintiffs) aa 

Versus 2 

BRIJ RAJ SARAN SINGH, since peceasep (Defendant) * Mey 17 


Evidence Act, Sec. 90—Presumption uncer—Apphcable only to document Lorn 
before court and not originals of cobier—Hmdn Law—Adoption—Adoption BLAnrssurcH 
of an orphan invalid—Permissible by cu tom—Cusiom when end bow proved _ Low 
—Adoption challenged after long time—Presumptron hi favor of validity. ie a ae 

Section 90 of the Indian Evidence Act requires the production to the  arwrss 
court of the particular document in regard to which the Court may make Sm Lancmor 
the statutory presumption. If the dccument produced is a copy, admitted SaMnmuon 
under Section 65 as secondary evideace, and ic is produced from proper $ es 
custody and is over thirty years old, -hen the signatures authenticating the ~~” 
copy may be presumed to be genuine. But no presumption as to the execu- 
tion of the original can be raised even thouga it may have been lost. 

Kbetter Chunder Mukerj: v. Khetier Paul Sreercrutno, [1880] I. L. R. 5 
Cal. 886; Ishri Prasad Singh v. Lall: Jos Kunwar, 22 All. 294: Dwarka Singh 
v. Ramanand Upadhia, 41 All. 592 cver-riuled, 

The reason why under the Mitakshira Law an orphan cannot be adopted 

is because a boy can be given in adoption by his father and his mother and 
such giving is an essential part of tke ceremony. But where it is proved 
that the tribal custom binding on the parties does not prescribe such giving 
as a formality necessary to constitute a valid adoption, and that a brother 
can be given in adoption, and that a >oy might be adopted even after ton- 
sure or investiture with the sacred cor, and that there is no age limit except 
that the age of the adoptive son shcild be less than that of the adoptive 
father, then it was clear that the conditions of the adoption under the 
Mitakshara Law were completely superseded by the customary law, and 
there was no reason for excluding the adoption of an orphan under the 
customary law. Where the custom as recorded in Riwaj-i-am prescribes 
that the boy to be taken in adoption should be of the same gotra, but the 
adoption of a daughter’s son or a sster’s son was also regarded as valid. 
Held, that the requirement as to the ilentity of the gotra was only a recom- 
mendation and that a person of a diferent gotrs might be adopted and the 
doctrine of fectum valet was applicable to such adoption. The Riwaj-i- 
ams prepared in the Punjab were gooa evidence ot the facts recorded thereon 
and the statements therein may be aca pted even if unsupported by instances. 
Vaishno Ditti v. Rameshri, 55 I. A. -07 referred to. 

In 1903 a Hindu widow, whose hasband had died in 1879, adopted the 
defendant with great publicity and formality and to the full knowledge of 
the reversioners as a son to her husband in pursuance of a written authority 
to adopt alleged to have been execu ed by the husband shortly before his 
death. The adoption was not questicned in the widow’s lifetime, but after 
her death the reversioners instituted 1 suit in 1923 impugning the validity 
of the adoption on the ground that the alleged authority to adopt was a 
forgery. At the treial it was proved that all the 12 marginal witnesses to 
the deed and the scribe were dead and six of them had died after the 
adoption, and the evidence adduced tc prove the genuineness of the authority 
was somewhat meagre. Held, tha- tie validity of the adoption having been 
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Crm challenged after the expiry of a long time, every presumption should be 
— raised in favour of its validity. No adopted son should be deprived of his 


fee status after a long time except upon the strongest proof of the alleged 

RAINT defect in his title. Rajendra Nath Holder v. Jogendro Nath Banerji, [1871] 
Sarot 14 Moore I. A. 67 followed. l 

5 e pe APPEAL from a decision of the High Court of Judicature at Allahabad. 


Saran | SONGH L. DeGruyther, K. C., I. M. Parekb and B. B. Lal for the appellants. 


A. M. Dunne, K. C., W. Wallach and Sir Thomas Strangman for the 
respondent. 


The following judgment was delivered by 
Lod 


a LORD THANKERTON— These are consolidated appeals from four decrees 
DenkartO® of the High Court of Judicature at Allahabad, dated January 16, 1929, 
which substantially reversed a decree of the Additional Subordinate Judge 
of Meerut, dated March 2, 1925. 
The property in suit is the Sahanpur estate, situated in the district 
of Meerut, and the last male holder was Kunwar Khushal Singh, a Hindu 
Jat, who died on August 6, 1879, leaving surviving him a widow, Rani 
Raghubir Kunwar, who died on November 24, 1920. ‘The present suit was 
instituted on May 1, 1923. i 
The right of succession to the estate lies between the plaintiff-appel- 
lants Nos. 1 to 5, who are now admitted to be the nearest reversioners, and 
the original respondent in the leading appeal, Kunwar Brijraj Saran Singh, _ 
defendant No. 1 in the suit, who is now deceased, and whose representative 
is now respondent. Defendant No. 1 was in ion, and claimed as 
adopted son under an adoption made by the a Rani on April 13, 1903. 
The fact of the adoption is not disputed, but its validity is challenged by 
the appellants, and A forms the main issue in the ap The remaining 
plaintiffs and defendants claim under rights derived plaintiffs Nos. 1 
a to 5 and defendant No. 1 or Rani Raghubir Kunwar respectively, but no 
l separate question arises as to their righ-s, unless the appeal succeeds. 
The validity of the adoption of defendant No. 1 is challenged in res- 
pect of (1) the widow’s authority to adopt, and (2) the fact that defendant 
No. 1 was an orphan at the time of his adoption. 
Khushal Singh was the adopted son of Raja Nahar Singh of Ballabgarh 
in the Delhi District, at that time in the North Western Provinces. Nahar 
Singh joined the mutineers during the mutiny and was hanged; his estate ' 
was confiscated in 1858 by the Government, who granted allowances to his 
dependants on condition that they left their home. Khushal Singh 
migrated to Kuchesar, a large estate in the Bulandshahr and Meerut districts, 
and married Bhup Kunwar, the daughter of Gulab Singh, the last male 
owner of that estate. On the death of Bhup Kunwar about 1859, there 
was litigation amongst various claimants to the estate, including Khushal 
Singh, which ended in a compromise, which was recorded in a decree dated 
May 29, 1868, and under which a 5 anna share was carved out of the estate 
and allotted to Khushal Singh and was thereafter known as the Sahanpur 
estate, the succession to which is now in dispute. After the compromise 
Khushal Singh married Rani Raghubir Kunwar, who was the daughter of 
Umrao Singh, to whom a 6 anna share had been allotted under com- 
promise, which retained the name of tae Kuchesar estate. The remaining 
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§ anna share went to one Partab Singh, and is known as the Muhiuddinpur Gm 
estate. tee, 
It is alleged that on July 26, 1879—eleven days before his death— —-—_ 
Khushal Singh executed a will, under which, by paragraph three, he gave Basant 
authority to his widow to adopt a boy, in the event of bis having no son Smem 
or adopted son living at his death, ere 
in accordance with the custom prevailing among the Jats, in the first place Sanaw SINGH 
- from the family of the present rais of Kuchesar, in the second place a gorg 
descendant of Rao Maharaj Singh, resident of Muhiuddinpur, and in the Thegkerion 
event of this being impossible, in the third place, any boy belonging to the 
brotherhood. She should bring up the boy, ecucate him and perform his 
marriage. From the time of adoption that son shall be like the begotten 
son of my wife and me. But when a boy of or= family has been adopted a 
boy of another family shall not have any right to urge his claim for being 
adopted. , 
That authority is in terms narrated in the deed of adoption of defendant 
No. 1 of April 13, 1903. The original will has aot been produced, but a 
copy has been produced, which was made in 1897, under. circumstances 
which will be referred to later. i 
l Khushal Singh and his family were Hindu Jats, and the appellants 
maintain that they were governed by the Mitakshara law, under which the 
adoption of an orphan is admittedly invalid. But the respondehts main- 
tain that, at the time of his migration in 1858, Kkushal Singh was governed 
by the customary law of the Delhi district, that he ‘carried it with him to 
the Meerut district, and retained it till his death. It is not disputed that, 
if the customary law applied to Khushal Singh when he left the Delhi 
district in 1858, he retained it till his death. The appellants, however, 
maintain that the customary law did not apply w Khushal Singh in 1858, 
on two grounds, namely, that its application was limited to agricultural 
_ village communities among the Jats, and that, in any: event, it did not 
apply to Nahar Singh, who was a ruling chief with sovereign powers, or 
his family. 
On the assumption that the customary law did apply to Khushal Singh 
and his family, the respondents maintain that, under that law, (a) the 
adoption of an orphan is allowed, and (b) failing proof of the authority 
to adopt in the will, the widow was entitled to adopt without authority or 
consent as regards self-acquired property, which the estate in suit is admitted 
to have been. The appellants maintain that the adoption of defendant 
No. 1 was not valid under the customary law, in respect that admittedly 
he was not of the same gotra as Khushal Singh. 
As regards the alleged will, the appellants challenge its genuineness, 
and, incidentally, an important question has arisen as to whether the res- 
pondents are entitled to use the copy will as secondary evidence, and, if so 
entitled, as to its evidential value. The responderts claim to use the copy as 
secondary evidence on the ground that the original is proved to have been 
Jost in terms of Sec. 65 (c) of the Evidence Act (I of 1872). The appel- 
lants further maintained that, if the will were held proved, defendant No. 1, 
being the son of a sister of Rani Raghubir Kunwar, was not a member of 
the Kuchesar family (Khandan), and that therefore his adoption was not 
warranted by the authority given in the will, 
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Cava. It will be convenient to deal fitst with the questions as to the proof of 
ae the alleged will, and as to the loss of the original will. i 
Sa The evidence, both oral and documentary, on these matters has been 
Basar fully discussed in the judgments in the Courts below, and it is unn 
a to refer to it in great detail. The learned Subordinate Judge held that 
Bary Ray neither the genuineness nor the loss of the original will had been proved; 
SAAN N Swan the High Court held that both facts had been sufficiently established. 
The most outstanding part of the evidence relating to the history of 
a the will is the evidence with regard to the proceedings in the Court of the ` 
Settlement Officer of Meerut in 1897, twenty-six years before the date of 
the present suit. In an application by two priests of a temple for correc- 
tion of the khewat regarding a 5 biswas share of mouza Pooth, which was 
founded on the will of Khushal Singh a confirming the gift of that pro- 
perty to the charity, the petitioners asked that Rani Raghubir Kunwar 
should be summoned to produce the will; the Rani was visited by a Qanungo 
on behalf of the Settlement Officer, who took a statement from her and 
made a copy of the will. Later the will itself was produced in the Court 
of the Settlement Officer. It was not disputed that the copy, which is that 
which the respondents seek to use as secondary evidence, is to be taken as 
a correct copy of the original document, which purported to be the will of 
Khushal Singh, and the appellants are therefore driven to maintain that this 
original document was a forgery concocted by Rani Raghubir Kunwar 
about 1894 or 1895, it may be with the help of her father, Umrao Singh. 
They further maintain that the application of the priests was prompted by 
the Rani or her father in order to give the seal of publicity to this false will. 

Umrao Singh died on June 3, 1898, and in 1901 the Rani filed a suit 
against her brothers for a very large claim in respect of Umrao Singh’s 
malversation of her estate, the main defence to which was an allegation 
that she had adopted Inderjit Singh, the son of her brother Girraj Singh 
on June 16, 1898, immediately after her father’s death. This suit was 
compromised by the Rani’s acceptance of a portion of her claim on condi- 
tion that, the question of Inderjit’s adoption should not be reopened, and a 
consent decree was made on July 21, 1902. On the adoption of defendant 
No. 1 by the Rani on April 13, 1903, Inderjit Singh reopened his claim as 
an adopted son by a suit for recovery of che estate, and the Rani, regarding 
this suit as a breach of the çompromise of 1902, brought a fresh suit for 
recovery of the profits due to her. Inderjit’s suit was dismissed in both 
courts, the final decree being in 1909, and the Rani’s suit was settled in 
1912 by a second compromise. There can be little doubt that Fea 
these family disputes and litigations the will was treated as a valid 
authority was recognised as authorising the adoption of defendant No. 1 
and as the authority for the alleged adoption of Inderjit Singh. ‘The origi- 
nal will was not produced in the litigations, but the recognition of the will 
rendered this unnecessary. A copy of it was used in connection with the 
adoption of defendant No. 1. 

With regard to the loss of the original will, it must be observed that 
the dispute is more as to the genuineness of the will than as to its contents, 
as also that there can be no doubt that a document existed which purported 
to be a will and from which the copy was taken and the enquiry is as to 
the loss of this document. In the opinion of their ee there is suff- 
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cient evidence to establish its loss. The learned Subordinate Judge would Gm. 
appear to have allowed his grave suspicions as to the genuineness of the will —— 
to have affected his mind on this question of admission of evidence. and ___ 
thus to credit defendant No. 1 with a desire to suppress the false document., Basar 
But their Lordships are of opinion that it is sufficiently established by the Seton 
evidence that the original document was not in the repositories of the Rani Bay Ray 
at her death, and had not been found since by defendant No. 1; his inform- Saran Sman 
ation from the Rani, supported by the evidence of Jeoni, a former maid of —| 
the Rani, is that it was givenby the Rani to Girraj Singh prior to 1903, rh, 
and that he had not returned it. Girraj Singh was summoned on behalf of = * 

the respondents to give evidence and to produce the original will of 1879; 

on September 2, 1924, he presented an application to the Subordinate Judge 
submitting that, if his evidence should be thought n , he should be 

informed of the date of his examination, but stating, = neither the original 

will requisitioned from me was ever with me nor is it now”. Loss can 

never be proved absolutely, and, although Girraj Singh was not called as a 

witness, their Lordships regard this evidence of loss of a document which 

has not been seen for so many years as sufficient to satisfy the provisions of 

Sec. 65 of the Evidence Act. Accordingly, they hold that the copy 1s 

admissible as secondary evidence of the original, and it may, therefore, ʻas 

already stated, be taken as a correct copy of the original document. 


In the first place, the appellants maintain that inferences adverse to 
its genuineness may be derived from the terms of the will itself. They did 
not seek to support the view of the Subordinate Judge that it was impro- 
bable that Khushal Singh would have made a will, an the date ascribed to it. 
According to the appellants the terms of the will should lead one to con- 
clude that it was made when it was known that Khushal Singh had died 
without having adopted anyone and at a time when Umrao Singh was 
pressing the Rani to adopt one of his sons, and the Rani was not averse to 
doing so, if she was left in supreme control of the property during her life, 
despite the adoption. This contention is founded on the absence of any 
express provision for the widow, in the event of the testator, who was then 
37 years old, dying leaving a son, natural or adopted by him during his life. 
Their Lordships ‘are unable to see anything unusual in the terms of the will, 
nor is it unusual for a will not to be registered. 

The appellants next contend that the actings of the Rani from the 
date of Khushal Singh’s death in 1879 until the production of the will in 
1897 were inconsistent with thé existence of a genuine will. With the 
exception of the goshwara statements the papers relative to the Rant’s 
application for mutation of names on her husband’s death are not available; 
in the goshwara it is entered as an application for mutation “by virtue of 
succession,” but the witness from the Collectorate, who produced the 
goshwara, stated that, on examination, he found that mutations that have 
taken place in any way are ordinarily recorded as by succession. Accord- 
ingly no relevant inference can be made on that point. As regards the 
agreement by Musammat Lachmi, the mistress of Khushal Singh, and the 
deed of gift by the Rani, both dated November 10, 1879, no mention 1s 
made of the will and its provision for Lachmi, bur the Rani is described as 
“the legal and absolute owner of and heir to his estate” which is not so 
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‘will fit in with the appellants’ case, their Lordships regard them as just the 
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suggestive of intestacy.. While the gift would appear to be less in amount 
than that provided for Lachmi by the will, it may well be that it was more 


. liberal than was necessary as on intestacy. A transmission of part of the 


property by Lachmi in 1902 shows that she was by then aware of the 


provision for her in the will, and there is no evidence that she ever challenged 


the gift of 1879 as inadequate. The power of attorney by the Rani in 
favour of Umrao Singh dated May 10, 1880, and the Rani’s plaint in a 
mortgage suit dated December 20, 1886, describe her as owner “by right of 
inheritance” and do not mention the will. While these four documents 


type of evidence as to which adequate explanation might have been afforded, 
if the present challenge by the appellanrs had not been so long delayed. 

Before considering he ‘positive evidence as to the genuineness of the 
will, it is necessary to deal with the argument that, the copy of the will 
having been admitted as secondary evidence under Sec. 65 of the Evidence 
Act, the Court is entitled to presume: the genuineness of the original— 
which purports to be over thirty years old—by virtue of Sec. 90 of the 
Act, which provides as follows:— 

90. Where any ‘document, purporting or proved to be thirty years old, 
is produced from any custody which the Court in the particular case consi- 
ders proper, the Court may presume that the signafure arid every other part 
of such document, which purports to be in the handwriting of any parti- 
cular person, is in that person’s handwriting, and, in the case of a document 
executed or attested, that it was duly executed and attested by the persons 
by whom it purports to be executed and attested. 

This argument is based on certain decisions to which it will be necessary 
to refer. The High Court stated that it they were to be guided by the 
wording of the section alone they might have some difficulty in holding 


that such a presumption might be made, but that there was a preponderance 


of authority in favour of the proposition. The earliest of these cases was 
Khetier Chunder Mookerjee w. Khetter Paul Sreeteruéno', in which the will, 
more than thirty years old, had been- lost, and a copy was tendered. After- 
holding that loss had been proved so as to admit the copy as secondary 
evidence, Wilson, J. said, in reference to Sec. 90: a i 
Under the section the execution of a document produced from proper 
custody and more than thirty years old, need not be proved, if the docu- 
ment ‘is produced’. I do not think the use of these words limits the 
operation of the section to cases in which the document is actually produced 
in court. I think that as the document has been shown to have been last 
in custody, and to have been lost, and is more than thirty years old. 
secondary evidence may be admitted without proof of the execution of the 
original. 
This case was followed, but with doubt, in Ishri Prasad Singh v. Lalli 
Jas Kuswer;* it was also followed in Dwarka Singh v. Ramanand U padhia,* 
though Walsh, J. preferred to base his decision on exercise of the powers 
given to the Court by Sec. 114 by way of analogy to Sec. 90. 
In face of the clear language of Section 90, their Lordships are unable 
to accept these decisions as sound. ‘The section clearly, requires the produc- 
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tion to the Court of the particular document, in regard to which the Court Gm 
may make the statutory presumption. If the document produced is a py; 
copy, admitted under Section 65 as secondary evidence, and it is produced = ___ 
from proper custody and is over thirty years old, then the signatures Basan 
authenticating the copy may be presumed to be genuine, as was done in 
Seethayya v. Subramanya Somayajulu*; in that case the dispute was as to the So 
terms of a grant, which had admittedfy been made. Their Lordships Sasan Smon 
approve of the decision in Shripuja v. Kanbayalal, in which the Judicial 7 
Commissioner held that production of 2 copy was not sufficient to justify Theskertos 
the presumption of due execution of the original under Section 90, and 
they are unable to agree with the subsequent overruling of that decision in 
Shri Gopinath Maharaj Sanathan v. Mot. 
Turning then to the positive evidence, including the copy will, their 
Lordships prefer the view taken of the oral evidence by the High Court ~ 
to that taken by the Subordinate Judge, and their Lordships are of opinion 
that the principles laid down by this Board in ‘Rajendro Nath Holdar v. 
Jogendro Nath Banerjee’ were rightly applied by the High Court in the 
present case. While the principles so laid down are in general terms, the 
facts in that case may be noted. ‘The testator died in September, 1837, the 
will was produced in August, 1838, the adoption was made in 1848, and 
the widow died in ‘1864, upon which the suit was filed, challenging the 
genuineness of the will, upon which the authority to adopt rested. The 
will had been accepted for 27 years, and the adoption had been made 16 
years before the challenge.” The testator left a mother, a widow and four 
sisters, and under the will the mother toak the whole estate for her life; the 
mother died in 1855. Some provision appears to have been made for the 
widow, but she disputed the will in 1844, and then compromised the litiga- 
tion on the basis of acceptance of the will. Prior to the birth of the plain- 
tiff in the suit before the Board a more distant relative had been the pre- 
sumptive heir of the testator. In that case, as in the present one, a success- 
ful challenge by the heir during the lifetime of the widow would not have 
obtained for him possession of the estate but, in addition, in that case the 
person, whose failure to challenge was founded on, had only a presumptive 
right, as contrasted with the certainty of the present appellants’ right. It — 
is true that in that case when the will was produced in 1838 by the mother, 
who claimed, as executrix, to be substituted as decree-holder in a suit in 
which her son had recovered a decree in his lifetime, the writer of the instru- 
ment was examined and one, if not two, of the attesting were also examined, 
and the judge appears to have been satisfied at all events for the purposes of 
the application, which was supported by the widow, the document was to 
be treated as a true document. In the present case, though there is no 
record of any examination of similar witnesses, the will was filed before the 
Revenue Officer in 1897, and it is to be assumed that the Revenue Officer 
was satisfied that it was to be treated as a true document for the purposes 
of the application. In the present case the will was publicly produced 23 
years before the death of the widow, and the adoption had been made 17 
years before. The fact that the will in the present case was not so pro- 
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duced until 18 years after the death of the testator would not tend to 
decrease the incentive to challenge it. The following passage may be 
quoted from the judgment of the Board, which was delivered by Sir James 
Colvile:— 

We, therefore, find that for a period of twenty-seven years this will was, 
with the exceptions I have mentioned, acted upon and recognised by the, 
whole of the family of Kalli Prosad Holdat, and that the legal status of the 
appellant was acquired under it with the knowledge of all the members of 
the family. If the. document had been a fabrication, and if there were 
persons who might have intervened and have contested the will, the pre- 

tive heir, who was in existence before his title was defeated by the 
birch of the present contesting respondent, might have come forward in 
one way or another and contested the will. Therefore, there arises from 
all these circumstances a very strong presumption, which their Lordships 
do not feel themselves at liberty to disregard, i in favour of the will. No 
doubt these circumstances, as the law stands, are not conclusive against the 
first respondent. He has the right to call upon the appellant, the defendant 
in the suit, to prove his title; but their Lordships cannot but feel that while 
he bias that extreme right, every allowance that can be fairly made for the 
loss of evidence during this long period, by death or otherwise—every 
allowance which can account for any imperfection in the evidence—ought 
to be made; and, on the other hand, that in testin the credibility of the 
evidence which i is actually given, grest weight alee ‘be given to all those 
inferences and presumptions which arise from the conduct of the family 
with respect to the will and to the acts done by them under the will. The 
case seems to their Lordships to be anslogous to one in which the legitimacy 
of a person in possession is questioned, a very considerable time after his 
possession has been acquired, by a party who has a strict legal right to 
question his legitimacy. In such a case the defendant, in order to defend 
his status, should be allowed to invoke against the claimant every presump- 
tion which reasonably arises from the long recognition of his legitimacy by 
members of the family or other persons. The case of an Hindoo claiming~ 
by adoption is perhaps as strong as any case of the kind that can be put; 
because when, under a document which is supposed and admitted by the 
whole family to be genuine, he is adopted, he loses the rights—be may lose 
them altogether—which he would have in his own family; and it would be 
most unjust after long lapse of time to deprive him of the status which he 
i has acquired in the family into which he has been introduced, except upon 

the strongest proof of the alleged defect in his title. - 

In the present case the adoption took place with great publicity and 
formality, and both the Courts below have found that the appellants knew 
all about it at the time. Attached to the will are the names of two pleaders 
and ten witnesses of evident respectability, of whom the’ two pleaders and 
four witnesses are known to have been dead in 1897, and of the remaining 
six, five are known to have been alive at the time of the adoption in 1903; 
of these one died in 1904, and the remaining four died in the years 1908 
to 1910. Their Lordships agree with the High Court that the evidence of 
Bhagwan Singh is of great value; he states that he went to the feast after 
Khushal Sin ’s death with his brother Seo Baran Singh, and in the presence 
of his brother and the Rani took the will in his hand, and identified his 
brother’s signature on it. The respondents are also entitled to rely on the 
evidence of Ganga Saran that he went with his uncle, Ganga Pratap, to 
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Khushal Singh at Meerut, when the latter showed the will to his uncle and Cn 
asked him to sign it, which he saw his uncle do. There is also the evidence .—— 
of the witnesses Tilok Chand and Musammat Jeoni as to having seen the _"” 
will about 1892 and just after Khushal Singh’s death respectively, upon Basanr 
which the respondents are entitled to rely. ae 
In their Lordships’ opinion the respondents are entitled to the benefit Bay Ray 
of the principles above referred to, and that, in that view, the genuineness Saran SiNcH 
z the will is sufficiently established. Accordingly, the Rani had authority 7 
a He ait that the adoption is valid in other respects. Thenkerion 
Lordships agree with the view of the High Court that the adop- 
tion of defendant No. 1 was warranted by the terms of the authority given 


in 

The next question is whether Khushal Singh, when he left Ballabgarh 
in 1858, was governed by the customary, law of the Delhi District. The 
respondents rely mainly on the “riwaj-i-am” prepared for the Delhi District 
in 1880, certified extracts from which have been produced, and the Manual 
of the Customary Law of the Delhi District published officially in 1911 
from the riwaj-i-am completed shortly before. It is clear that the Jats are 
included and also that the enquiries included Ballabgarh as part of the Delhi 
District. The value of the riwaj-i-am as evidence of customary law is well 
established before this Board; the most recent decision is Vaishno Ditti v. 
Remeshr#, in which the judgment of the Board was delivered by Sir John 
Wallis, who states (p. 421) :— 

It has been held by this Board that the riwaj-i-am is a public record 
prepared by a public officer in discharge of his duties and under Government 
rules; that it is clearly admissible in evidence to prove the facts entered 
thereon subject to rebuttal; and that the statements therein may be accepted 
even if unsupported by instances; Beg v. Allab Ditta, 44 L A. 89, 97; 
Abmad Khen v. Channi Bibi, 52 I. A. 379, 383. Further, manuals of 
customary law in accordance with riwaj-i-am have been issued by authority 
for each district, and in their Lordships’ opinion stand on much the same 
footing as the riwaj-i-am itself as evidence of custom. 

It has also been found by this Board that, though such customary law 
is to be found principally amongst the agricultural classes, it is also to be 
found amongst classes which are not a eles ural; Ramskisbore v. Jainarayan’. 
Their Lordships agree with the High Court that such customary law, if 
found to exist in 1880 and 1910, must be taken to have the ordinary attri- 
bute of a custom that it is ancient, and that, unless the contrary is proved, 
it must be assumed to have existed prior to 1858, when Khushal Singh left 
the Delhi District. Accordingly, it is for the appellants to rebut the prima 
facie evidence of the riwaj-i-am that the customary law of the Delhi District 
applied to Khushal Singh, as a Jat resident therein, at the relevant date. 

The appellants maintain, in rebuttal, that the customary law did not 
apply to Khushal Singh, as a member of the family of a ruling chief, who 
had sovereign powers. It is enough to say that the appellants have failed to 
satisfy their Lordships that the Raja of Ballabgarh occupied such a position, 
or that he was not 2 “chief who held the position ae of jagirdar than 
of Native prince,” Aitchison’s Treaties, (4th edn.), vol. viii, 119. It is 
further important to note that this contention of the appellants is incon- 
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Cwm sistent with the will of Khushal Singh, which directs the adoption to be 
ae made “in accordance with the custom prevailing amongst the Jats,” 
be Accordingly, their Lordships are of opinion that the respondents have 
Basanr established that the customary law applied to Khushal Singh when he left 
SINGH the Delhi District in 1858. But the appellants maintain that the adoption 
Buy Ray Of defendant No. 1 was invalid in that it did not comply with the customary 
Sanan Swan law in two respects, Viz., that defendant was an orphan, and that he was 
Toa  DOt of the same gotra as Khushal Singh, either of which would invalidate 
Thenkerton the adoption. 

The reason that under the Mitakshara law, an orphan cannot be adopt- 
ed, is because a boy can be given in adoption only by his father or his 
mother, and such giving is an essential part of the ceremonies, but answer 
87 in the 1911 manual does not prescribe such giving as a formality neces- 
sary to constitute a valid adoption, answer 83 shows that a brother can be 
given in adoption, and answer 86 shows that a sister’s son or a daughter’s 
son may be adopted; and, further, answer 8 shows that a boy may- be 
adopted even after tonsure or investiture with the sacred cord, and that 
there is no age limit, except that the age of the adoptive son should be less 
than that of the adoptive father. This makes it clear that the conditions 
of adoption under the Mitakshara law are completely superseded. by the 
customary law, and there is no reason for excluding an orphan under the 
latter; but, if it were necessary, their Lordships agree with the High Court 
that the evidence in the present case is sufficient to place the validity of the 
adoption of an orphan beyond -question. 

It is admitted that defendant No. 1 does not belong to the same gotra 
as Khushal Singh, and the appellants found on answer 174 in riwaj-i-am 
of 1880. No such restriction is suggested in the manual of 1911. But 
answer 174 of 1880 appears to make clear, by the second example in the 
column of particulars, that it is only a recommendation that they should be 
of the same gotra, and that a person of a different gotra may be adopted; 
in other words, factum valet. 

- Their Lordships are therefore of opinion, on the whole matter, that 
the adoption of defendant No.'l was valid, and that the appellants’ appeal 
fails. This renders it unnecessary to consider the validity of the transac- 
tions challenged by the appellants in the plaint. 
- ‘Their Lordships will humbly advise His Majesty that the consolidated 
appeals should be dismissed with costs to the legal representative of the 
respondent Kunwar Brij Raj Saran Singh, deceased, and that the four decrees 
of the High Court dated January 16, 1929, should be affirmed. As regards 
the costs of the ‘first respondent in appeal No. 15 of 1931, the appellants 
should pay him such costs as are attributable to his appearing and putting 
in a case by reason of the issues raised which were special to him, together 
with such costs of perusing the record as were reasonably incurred in relation 
> 2 É l l Appeal dismissed 

Douglas, Grent 8 Dold—Solicitors for the appellants. 

Hy. S. L. Polak 8 Co. and Sanderson, Lee 8 Co.—Solicitors for the 
respondent. - i 
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SHIAM SUNDER LAL ane OTHERS (Pleintiffs) 1935 
Versus ~~? as 
SAVITRI KUNWAR (Defendant) * Abro 


Civil Procedure Code, Or. 33, R. 15—nterfretation of—Application for permis- Tuom, J. 
sion to sue in forma peuperis—Refused—Costs—To be deposited prior to IQ Arman, 
institution of ordinary suii—"Costs if. eny incurred by Government and ,, 7 
opposite party”—Inter pretation of. Seas L 

Where 2 plaintiff has been unsuccessful in an application for permis- 
sion to sue in forme pauperis and -he court has awarded costs to the 
Government and the opposite party m their opposition to the application, 
these costs must be paid prior to the Iling of the plaint which commences 
the suit and where the costs have noc been paid or deposited prior to the 
institution of a suita court is bourd to dismiss the suit. 

Where a litigant has made an unsaccessful application to be permitted 
to sue in forma þpeuperis, but where the court in dismissing the application 
has either disallowed costs or made mo order as to costs, is entitled to 
maintain his suit as an ordinary litigant withouz making any payment to 
the Government or to the opposite party in respect of the costs incurred 
in opposing the application. 

SECOND APPEAL from a decree of LABU LAKSHMI NARAIN TANDON, 
District Judge of Shahjahanpur, reversing a decree of Panprr Prem NATH 
“AGHA, Additional Subordinate Judge. 

The following is the Referring Orcer:— 


Txom and IQBAL Amman, JJ.—The only point raised in this appeal is Thom, J. 
whether the plaintiffs not having paid the costs incurred by the Government Iqbal Abmad, 
in opposing an application made by them to sue in forme pexperis were entitled J. 
to maintain the present suit. 

There is no doubt that before filing tae present suit the plaintiffs did not 

pay the costs of -the Government or of the opposite party in opposing their applica- 
tion to sue in forme pauperis. The learned District Judge who decided the case in 
the lower appellate court has held that the srovisions of Order XXXII, Rule 15 
of the Code of Civil Procedure are mandatc-y and inasmuch as the plaintiffs had 
failed to pay the costs incurred by the Government or the opposite party the 
suit ought to have been dismissed. The learned District Judge felt himself 
bound in this matter to follow the statement of the law contained in the judgment 
of a Bench of this Court in 2 case reported in Mabadeo Sabay v. Secretary of State, ‘ 
A. L R. 1932 AIL 312. In the course of that judgment their Lordships who 
decided the case expressed their view that if the provisions of Order XXXII, 
Rule 15 are not strictly complied with thon the suit should be dismissed when 
the plaint i fled Hy che plaina wba hat failed t ray e Taa ad peo 
ment or of the opposite party in opposing bs applicatian to sue in forme peuperis. 
This ‘on of their view of the law by their Lordships who decided this case 
is dely obie, 

We have heard counsel for the appellacts and for the respondents. There is - 
clearly a difference of opinion in this Court as to what the law is upon this 
question. In view of this difference of ion and in view of the obiter dicts 
of a Bench of this Court in the case alr dy referred to and further of the 
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general importance of the question raised, we are of opinian that it ought to be 
authoritatively decided by a larger Benca 
In the circumstances we direct that this case be laid before the Hon’ble the . 
Chief Justice for the constitution of a Full Bench for the decision of the question. 
N. P. Asthana and Balesbwari Prasad for the appellants. 
Sir Tej Bahadur Sapru, K. N. Katfu, N. C. Vaish and Lakshmi Narain 
Gupta for the respondent. 


The judgment of the Court was delivered by 


THom, J.—The question referred to this Bench for decision arises 
out of plaintiffs’ appeal in a suit for redemption. In the trial court the 
plaintiffs succeeded. In the lower appellate court however the decision of 
the trial court was reversed. The learned Subordinate Judge whilst find- 
ing upon the facts in favour of the plaintiffs, dismissed the suit upon the 
ground that the plaintiffs had not complied with the provisions of Or. 
XXXII, R 15, C. P. C. 

Prior to the institution of the suit the plairitiffs had made an applica- 
tion craving for permission to sue in forma pauperis. ‘This application was 
rejected, but in rejecting the application the court made no order as to 
costs. The plaintiffs filed the present suit without first paying the costs 
incurred by the defendants or the Government in opposing the applicatior 
for permission to sue in forma pauperis. The lower appellate court dis- 
missed the suit upon the ground that the payment of the costs incurred by 
the defendants and the Government in opposing the application to be 
permitted to sue in forme pauperis prior to the institution of the suit, was 
condition precedent to the institution of the suit and a condition with 
which the plaintiffs had not complied. 

The question reférred for our decision may be stated as follows:— 

On a sound construction of Or. XXXII, R. 15, C. P. C. is a plaintiff 
who has been unsuccessful in an application to be permitted to sue in 
forma penperis and who has not in fact first paid the costs af the 
Government and the opposite party in their opposition to the application, 
entitled to maintain his suit as an ordinary litigant? 

Or. XXXII, R. 15, C. P. C. is in the following terms:— 

An order refusing to allow the applicant to sue as a pauper shall be a 
bar to any subsequent application of the like nature by a ne 
the same right to sue; but fee ee E 
suit in the ordinary manner in respect of such right, provided that he 
first pays the costs (if any) incurred by the Government and by the 
opposite party in opposing his application for leave to sue as a pauper. 

One general question has been submitted for our decision, but in fact 
two separate and distinct questions are involved, viz—What is the effect 
of Or. XXXII, R. 15. 

(1) where costs have been awarded, and 
(2) where there has been no order as to costs or where costs have 
disallowed. 


By the terms of the reference this Bench is invited to decide both 
these questions. 

Learned counsel for the appellants contended that there has been 
substantial compliance with the terms af Or. XXXII, R. 15 if the costs 
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incurred by the Government or the opposite party in opposing the applica- 
tion to be permitted to sue in forma pauperis are paid at any time 
during the pendency of the suit and before the decision thereof. He 
urged that the legislature by the provision in question did not intend to 
limit or restrict the right of a litigant to prosecute his claim in the courts 
and that it would be contrary to the spirit of the law and of the enactment 
itself-to refuse to entertain a suit merely because prior to its institution the 
costs of the Government and’ the opposite party had not been paid or 
deposited. 

It was contended, on the other hand, for the defendants that under 
Or. XXXI, R. 15 the payment of the costs by the Government or the 
Opposite party was a condition precedent to the institution of the suit and 
that unless the plaintiff had complied with this condition the court was 
bound to dismiss the suit and was not entitled to give the plaintiffs an 
opportunity after the institution of the suit of paying the costs of the 
Government or the opposite party incurred in their opposition to the 
application to be allowed to sue in forma pauperis. — 

Learned counsel for the appellants in support of his contention relied 
upon the decision of the Calcutta High Court in the case of Mirnalini Debi 
v. Tinkori Debi. ‘The decision clearly supports the plaintiffs’ contention. 
We find ourselves, however, unable to agree with the view of the law 
approved in that decision. 

Quite clearly the interpretation for which the appellants contend would 
involve the reading out of the provision under consideration of the word 
“first”. Now it is trite law that every word of a statutory enactment 
must be given its full meaning and effect. It may be contended that it 
is unreasonable to insist that the plaintiffs should be denied the opportunity 
of depositing the costs of the Government or the opposite party after the 
institution of the suit, but where the words of the statute are clear such 
considerations cannot justify a refusal to give effect to their plain meaning 
and intent. We would observe in this connection that Or. XXXII, R. 15 
ig a provision in an enactment regulating procedure. Provisions such as 
Or. XXXII, R. 15 are imperative and not merely directory. We refer 
in this connection to Maxwell on the Interpretation of Statutes, 6th 
edition, p. 655. The question of the effect of such provisions regulating 
procedure was considered in a recent case in the Privy Council—Obene 
Moore v. Akesseb T'ayee? In that case it was decided that an re is 
2 creature of statute and unless the statutory conditions as to the filing of 
appeals are fulfilled no jurisdiction is given to any court of justice to 
entertain them. Where the statute provided that an appeal would only 
lie by leave granted by the trial court and that the said leave was not 
to be granted unless the costs in the trial court shall have been paid in 
such court or shall have been deposited therein or in the court to which 
the ap was being taken, and the trial court in granting leave by an 
oversight overlooked this provision of the statute with the result that the 
costs of the trial court were not paid in cash either in the trial court or in 
the appellate court, it was held that the appeal was incompetent and the 
appellate court had no jurisdiction to entertain it and could not allow the 
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costs to be deposited at a later date. 

The principle approved in this cecision, in our view, clearly covers 
the question which we have. to decide. 

Learned counsel for the appellants contended that there was a clear 
distinction in principle between the provisions of Or. XXXII, R. 15 and 
the provisions which the Privy Counc] was considering in the case above’ 
noted. He urged that in the latter case the statutory provision under 
consideration was to the effect that “leave to appeal . shall not be 
granted unless and until” a certain condition is complied with; whereas 
Or. XXXII, R. 15 merely enjoins'‘that “the applicants shall be at liberty 
to institute a suit in the ordinary manser .provided that he first pays” 
the costs etc. It is true that in these zpsissime verba Or. XXXII, R. 15 
does not enjoin that no suit shall be maintainable unless the costs are first 
paid, but in our judgment this distincion is of no importance. We fail 
to see any real distinction between a provision denying a litigant a ‘right 
to sue unless he lies with certair condition and a provision which 
grants a litigant a right to sue, provided he first complies with that condi- 
tion. Or. XXXII R. 15 is to the effect that the litigant may sue provided 
he first pays certain costs and in our view this must mean that he will 
not enjoy the right to sue unless he first pays those costs. No other 
interpretation in our judgment would do justice to the plain provisions of 
the enactment. l 

Learned counsel for the appellants attempted to, distinguish the present 
case from the one referred to above upon another, ground. He contended 
that in the latter case the Privy Council were considering the right of 
2 litigant to appeal and not the right of a litigant to maintain a suit. His 
argument was that the right to maintain the suit in the courts of justice 
‘was not merely a creature of statute but was inherent in the status of 
citizenship; it was‘a privilege of every citizen to resort to the courts of 
law for the vindication of his rights. We are unable to see any real 
distinction in principle between the right to appeal and the right to insti- 
tute a suit when the question is put of the effect of a statutory restriction. 
Learned counsel was unable to point ta any authority justifying the dis- 
tinction which he attempted to draw. Furthermore the right to institute 
a suit is just as much governed by statute as the right to appeal. The 
right to institute a suit is governed by Secs. 9 and 80 of the Civil 
Procedure Code and the right to appzal by Sec. 96. Both rights are 
regulated in the same statute and we can see no reason for placing the right 
to institute a suit upon a different plane from the right to prefer an appeal. 

We would observe in this connection that Or. XXXII, R. 15 is not 
the only provision which imposes a condition precedent to the institution 
of a suit. There is statutory provision, far example, that in certain instances 
two months’ notice must first be given by the plaintiff before he may 
institute a suit against a public authority. This provision imposes a condi- 
tion precedent to the institution of the suit and it is well settled that the 
provision must be complied with prior to the institution of the suit and 
omission to comply with it cannot be rectified subsequent to the institution 
of the suit. ' 

The question we have discussed was considered by a Bench of this 
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Court in the case of Mabadeo Sabty v.` Secretary of State In the l 


judgment in that case it was observed that 

We have already seen that the plaintiff had attempted to sue in forme 
pauperis but that his application had been dismissed with costs. Before 
instituting the present suit he had not paid the costs incurred by the 
Government and by the ite party in opposing his application for 
leave to sue as a pauper. i gee ees of Or. 33, R. 15, C. P. C was 
imperative. The court below wes therefore bound to dismiss the suit 
as being barred by Or. 33, R. 15. 

These observations were clearly obiter and unnecessary for the decision 
of the case. We find ourselves in full agreement, however, with the 
principle enunciated. 

In the result we hold that where a plaintiff has been unsuccessful in 
an application for permission to sue in forma pauperis and the court has 
awarded costs to the Government and the opposite party in their opposi- 
tion to the application, these costs must be paid prior to the filing of the 
plaint which commences the suit and that where the costs have not been 
paid or deposited prior to the institution of a suit a court is bound_to 

We now proceed to consider the question of the effect of Or. XX XIU, 
R. 15 where there has been no order as to costs. In such circumstances 
clearly different considerations arise. Under the provision the costs which 
the plaintiff has to pay are the “costs (if any) incurred by the Govern- 
ment and the opposite party”. It was conceded by learned counsel for the 
respondents that the words “costs incurred” could not be interpreted and 
applied in their ordinary literal sense. It was never the intention of the 
legislature to saddle a plaintiff, who had filed an application to be permitted 
to sue in forma pauperis, with the entire costs which the Government and 
the opposite party might in every case incur. Where the opposite party 
or the Government, for example, incurred costs in opposing the application 
quite unreasonable in amount and disproportionate to the importance of 
the occasion, it would be manifestly absurd to insist that before he could 
institute a suit the plaintiff should pay such sum in name of costs. In 
interpreting the words “costs (if any) incurred”, therefore, the court 
must insist upon some limitation- ‘The question we have to decide is what 
limitation should be. 

Learned counsel for the respondent contended that the costs which 
the plaintiff must pay before he is permitted to maintain his suit should be 
the ordinary taxable party and party costs. He argued that this view was 
supported by the general scheme of orders. In support of this argument 
he referred to Rules 7 and 16 of Or. XXXII. Under Rule 16 where the 
applicant has been successful and permission to sue as pauper has 
been granted, the costs of the applicant shall be costs in the suit. 
There being no reference to an is i of the court fixing the amount 
of costs in Rule 15 learned counsel contended that it must be assumed 
that the intention of the legislature was that the amount payable by the 
plaintiff prior to the institution of the'suit should be the amount of costs 
taxable as between party and party. We are unable to accept this con- 
tention. ‘The question of the costs is one which is entirely in the discretion 
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df the court under Sec. 35, C. P. C- ite Son the. Goure Gea anon 


consideration of the entire circumstances whether full costs or modified 
costs should be awarded. If the contention of learned counsel for the 
respondents be accepted then the somewhat’ startling result would follow 
that where the court deemed it just and expedient to make no order as to 
costs, that is, not to call upon the plaintiff to pay the costs of the Govern- 
ment or the opposite party, the operation of Or. XXXII, R. 15 the 
plaintiff would be mulcted in the full amount, taxable costs incurred by the 
Government and the opposite party. Learned counsel for the respondents 
pointed out that the fee of the Goverriment Pleader in opposing the 
application to sue in forma peuperis was regulated by the Rules of Court 


ee E E a 


there is provision regulating the fees chargeable by the legal practitioners. 
But the fees payable to the Government Pleader or to the legal practi- 
tioner are not the only “costs” within the meaning of Or. XXXII, R. 15. 
In opposing an application to sue in forma pauperis the Government may 
incur costs other than the fee of the Government Pleader and would be 
entitled to recover such costs under an order from the court; so also the 
costs incurred by the opposite party and which he may be entitled to 
recover are not confined merely to the fee of the Vakil or the Pleader. 
There appears to us to be only one reasonable interpretation whi 
can be placed on the provision. regulating the costs payable by a plaintiff 
who has failed in an application for permission to sue in forma pauperis. 
In our judgment costs incurred must be taken as meaning costs incurred 
for which the plaintiff is liable. Now the plaintiff cannot be liable for 
the costs of the Government or the opposite party except by an otder of 
the court. As already observed it is entirely within the discretion of the 
court to allow or disallow costs and in this connection we would observe 
that there is no real distinction between the case where the court makes 
no order as, to costs and where the court specifically disallows costs. The 
party in a proceeding in court is not entitled to call upon the 
unsuccessful party to pay his costs except under the order of the court. If 


there is no order of the court awarding the successful -party his costs 


against the unsuccessful party or if costs have been expressly disallowed 
quite clearly, in no sense is the unsuccessful party liable for these costs. 
Sec. 35, C. P. C. is clear and specific in irs terms— 

Costs of and incident to all suits shall be in the discretion of the Court 
and the Court shall have full power to determine by whom or out of 
what property and to what extent such costs are to be paid, and to give 
all necessary directions for the purposes aforesaid. 

We can find no justification for holding that the legislature intended 
by Or. XXXII, R. 15 to saddle a litigant with costs which the Court 
refused to award against him in virtue of its powers under Sec. 35. 

Our decision is therefore that where a litigant has made an unsuccess- 
ful application to be permitted to sue in forma pauperis, but where the 
court in dismissing the application has either disallowed costs or made no 
order as to costs he is entitled to maintam his suit as an ordinary litigant 
without making any payment to the Government or to the opposite 
party in respect of the costs incurred in opposing the application. 
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. PRIVY COUNCIL - 
COMMISSIONER OF INCOME TAX, MADRAS 


Verses 


"P. R. A. L. MUTHUKARUPPAN CHETTIAR* 


Income-tax—Pertnership—Dissolution of—Profits received by partner or dissolu- | 


tion—Liability to income-tax. l 

On dissolution of a partnership an outgoing partner has tbe right to 
receive payments of his profits, profits which were his before dissolution 
and do not cease tobe his on dissolution and such share of profits is properly 
liable to assessment for income-tax. A share-holder of a company in 
winding-up is entitled to a share of the assets of the company and for the 
purpose of ascertaining such assets it is quite immaterial whether the com- 
pany originally possessed them by way of capital or profits. What is 
distributed is a lump sum and no reconstruction into a division of capital 
and profits is necessary or in many cases possible. Therefore no part of 
any sum received by a share-holder as his share of the assets of a company 
is liable to assessmenr for income-tax. 

The assessee who was a partner in a firm carrying on business at Colombo 
retired from that firm and on account being taken was paid a large sum of 
money by way of his share in the capital, surplus capital, share of profit and 
interest»thereon. Held, that on receipt of the share, profits and interest 
thereon in India he was rightly assessed to income-tax thereupon. 

Income Tax Commissioner, Madras v. Siddha Gowder & Sons, I. L. R. 
SS Mad. 818 [1932], overruled. Inland Revenue Commissioners v. Burrell, 
[1924] 2 K. B. 52 referred to. 


APPEAL from a decision of the High Court of Judicature at Madras. 


L. DeGruyther, K. C. and Pringle for the appellant. 
C. Durai and Miss S. E. Miles for the respondent. 


The following judgment was delivered by 


Lorp ATKIN—This is an appeal from the High Court at Madras on a 
reference under Sec. 66 of the Indian Income-tax Act, 1922. The question 
is whether a sum of Rs. 38,305 was a receipt of capital or a receipt of profit 
assessable under Sec. 4(2) of the Income-tax Act. The facts are simple. 
The respondent is a Chetti carrying on business in Madras where he resides 
and in various other places within and without British India. He was up 
to May, 1930, one of three partners in a moneylending business S. P. K. A. 

A. M. at Colombo in which he had a 634 share. On May 31, 1930, he 
severed his connection with that firm, and an account was taken of the 
amounts due to him by way of capital, surplus capital, share of profit and 
interest thereon: and a sum of Rs. 2,09,670 was found due to him which 
included Rs. 23,500, share of profits from October 26, 1926 to May 31, 
1930, and Rs. 38,305 interest on capital. The Rs. 23,500 was paid to him 
by hundis drawn by the remaining partners and cashed at Colombo. The 
Rs. 38,305 together with the es part of the capital sum due was 
remitted to him in Madras, by the promissory note of a debtor of the firm 
made out in the respondent’s favour. No question of fact arises on the 
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Gm. reference which can only raise a question of law. The only question for 
(53, the Court is whether the sum of Rs. 38,305 received by the respondent 
< in Madras in respect of interest on capital employed in business in Ceylon 
Comas- is assessable under Sec. 4(2) of the Income-tax Act. No dispute arises as 
oe Tax tO the sum being derived from business: the only question is whether the 
te effect of the dissolution was to make payment of all the sums duen dissolu- 
Muruoxax- tion payments by way of capital and not payments of income or profits. 
omx The High Court following a decision of their own in Commissioner of 
EE Income Tax, Madras v. Siddbs Gowder & Sons held that the principles laid 
Lord Atkw down in the English case of Inland Revenue Commissioners v. Burrell? 
governed the case and decided in favour of the respondent. But that case 
involved what appears to their Lordships quite a different set of facts, the 
eni bya ahareholder of e of chi uses cf a copay <u 
winding-up. It was pointed out in the judgments of the Court of Appeal 
that a company is a separate entity to the shareholders: that during the 
continuance of the company the latter have no right to the profits except 
so far as they are distributed on a regular declaration of dividend: and that 
on winding-up their sole right is to share in the assets available after wind- 
ing-up: and that for the purpose of ascertaining such assets it is quite 
immaterial whether the company originally possessed them by way of capital 
or profits. ~The liquidator may apply sums earned as profits in paying 
capital liabilities and capital assets in paying revenue liabilities. What he 
distributes is a lump sum, and no reconstruction into a division of capital 
and profits is necessary or in many cases possible, The position in respect 
of a partnership is different. The profits are the profits of the partners, 
joint in the first instance, and if the appropriate statute so provides assessable 
as joint: but in fact representing an interest of each partner: and as soon 
as declared constituting an obligation from the firm to each partner. If 
the Ceylon ordinance be analogous to the English Act there would be no 
doubt that up to May, 1930, respondent would have been assessable to 
income-tax jointly and to surtax severally on the amount of the profits in 
question. And if in fact-instead of being left in Colombo undrawn, the 
sums in question had before May, 1930, been remitted to the respondent in 
India no question would have arisen as to his having been assessable under 
the India Act on those sums. Being profits of the respondent up to May 
31, 1930, how did they alter their character by dissolution? The account 
taken on dissolution ascertains what is due to the partners for profits, and 
what is due for capital. It can hardly be su that the partners share 
according to their capital proportions in the whole assets of the partnership. 
The sum due for undrawn profits was and remains a sum due by the 
partners to each partner: and necessarily ranks first before the sums due 
for capital can be distributed. In other words on dissolution of a partner- 
ship an outgoing partner has the right to receive not as in the case of a 
shareholder in winding-up a company only a share of the assets: but to 
receive payment of his profits, profits which were his before dissolution and 
do not cease to'be his on dissolutién. In their Lordships’ opinion the res- 
pondent received this payment in India as a payment of profits and was 
properly assessed. Counsel for the respondent pointed out that the con- 
tention of the Commissioner in this case was the contrary of that made by 
171932] L L R 55 Mad. 818 1 [1924] 2 K’ B. 52 
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him in the previous case in Madras which was successful in the High Court. 
He protested strongly against the Commissioner in successive cases blowing 
hot and cold. But that is a privilege not confined to Commissioners of 
Income Tax and its exercise cannot influence judicial determination of the 
law. ‘Their Lordships think it desirable to point out that their decision docs 
not cover cases where undrawn profits have with the consent of all parties 
been invested in the business so as to increase the capital account, a position 
which does not arise here. Nor have they had to consider any special provi- 
sions of partnership articles which might affect the matter: for there were 
none in this case. For the reasons given they are of opinion that this appeal 
should be allowed: the order of the High Court dated April 27, 1934, 
should be set aside and the question referred to the Court by the Com- 
missioner should be answered that the sum of Rs. 38,305 is a receipt of 
profits assessable under Sec. 4(2) of the Income-tax Act. The respondent 
must pay the costs here and in the High Court. 


Their Lordships will so humbly advise His Majesty. 
i Appeal alowed 

Solicitor, India Office—Solicitor for the appellant. 

Douglas, Grant S Dold—Solicitors for the respondents. 
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SHEONANDAN PRASAD SINGH ano oTHERs (Plheintiffs) 
VETSUS 
ABUL FATEH MOHAMMAD REZA AND ANOTHER (Defendants) * 
Counsel end client—Anthority express and implied—Im plied authority, extent of 
—No authority about matters collateral to snit. 

The plaintiffs-vendees sued for a declaration that a mortgage in defen- 
dant’s favour executed by their vendors shortly before their sale deed was 
collusive and fraudulent. The defendant-mortgagee pleaded the reality of 
his mortgage and impeached the genuineness of the sale deed in plaintiffs’ 

È favour. The trial court decreed the suit. At the hearing of the appeal 
the plaintiffs’ title was not seriously contested and the argument turned 
upon the validity of the mortgage. At the hearing the plaintiffs’ agent 
Was present in court. There were negotiations for a compromise and ulti- 
mately the plaintiffs’ agent agreed to an offer by the defendant to pay 2 
certain sum of money provided the plaintiffs gave up their claim, and the 
appellate court passed a decree in terms of the compromise. ‘The plaintiffs 
subsequently applied in review to set aside the decree on the ground that 
the. compromise was made witbout their authority. Held, that the, com- 
promise was bad because the agent had no authority to enter into it, and 

- it was outside the implied authority of counsel also. Further, the circum- 
stances indicated that! the compromise had not been entered into by the 
plaintiffs’ counsel in pursuance of any authority possessed by him. Implied 
authority of counsel can only extend to matters connected with the conduct 
of the suit, and incidental to it, and not with matters which are purely 
collateral 

Swinfen v. Lord Chelmsford, 5 H. & N. at 922 followed. 


APPEAL from a decision of the High Court oi Judicature at Patna. 
*P, C. A. 86 of 1933 
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Cm. L. DeGruyther, K. C. and V. K. Krishna Meno» for the appellants. 
The other side was not represented. SE ee oe 


— The following judgment was delivered by 


Prasan Lorp ATKIN—This is an appeal =rom the High Court of Patna and 
Swan raises a e as to the validity of an alleged compromise on appeal of a 
Anu, Fary Suit in which the present appellants were plaintiffs.and the respondents who 
Mono. Rexa Were not represented before the Board were defendants. It is unnecessary 
to go into the details of the case. The relevant facts appear to be that 
before the transaction in question the appellants were owners of an 8 annas 
share in the mauza Alapur and the second defendant Imdad Ali owned a 
2 annas share in the same mauza. By registered deeds dated July 12 and 
October 27, 1921, the second defendant conveyed a 2 annas share in the 
mauza to the plaintiffs for a total consideration of Rs. 10,896. The 
plaintiffs subsequently discovered that an June 25,.1921, the second defen- 
dant had executed a mortgage in favour of defendant No. 1 of the whole 
of his interest for a loan of Rs. 2,500. There was some dispute as to the 
registration of this mortgage but it was finally registered on July 29, 1922. 
On October 2, 1926, the plaintiffs commenced the present suit against the 
two defendants alleging that the mortgage was collusive and fraudulent 
and its registration invalid and asking for a declaration that their interests 
in the property were not affected by the mortgage. The first defendant 
traversed the allegations against the martgage and set up that the sales to 
-the plaintiffs were collusive and fraudulent: the second defendant alleged 
that the mortgage was obtained by fraud of the first defendant and also 
alleged that the sales to the plaintiffs were collusive and fraudulent. 

The trial Judge, the Subordinate Judge at Monghyr, decided both issues 
in favour of the plaintiffs, i.e., that the sale deeds were and the mort- 
gage was-bad. Both defendants appealed to the High Court at Patna. 
Though the notice of appeal challenges the findings of the Judge on both 
points it would appear that there was no substantial attack in the High 

- Court on the plaintiffs’ title. As far as the first defendant was concerned 
it was obvious that his mortgage, if good, was prior in date to the sale to the 
plaintiffs; as to the second defendant the Judges of the High Court had no 
difficulty in affirming the decision of the trial Judge as to the plaintiffs’ 
title, saying that counsel had’ adduced no reason for differing from it. 

The question in the present appeal arises as between the plaintiffs and 
the first defendant the mortgagee. It appears that at the trial the mort- 
gagee had offered to buy the plaintiffs’ interest in the mortgaged property 
for Rs. 20,000 but this had been refused by the plaintiffs. On the appeal 
the plaintiffs had sent their karpardaz as their representative to attend the 
appeal. Their Counsel were Mr. Mullick and Mr. Roy. The mortgagee 
was himself present at the hearing, his leading counsel was Mr. Husnain. 
In the course of the argument Mr. Husnain. offered on behalf of his client 
to pay Rs. 20,000 if the appellants gave up all claims to the property pur- 
chased by them. ‘This offer was put beñore the karpardaz who was at first 
unwilling to accept it in the absence of his principal but eventually accepted. 
This was communicated through Mr. Ffusnain to his client the mortgagee. 
A little later Mr. Husnain informed the Court that his client was no longer 
willing to pay Rs. 20,000. The argument then proceeded and Mr. Husnain 


Lord Atkss 
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made a second offer that his client would pay Rs. 10,860 if the plaintiffs 
gave up their claim. ‘The karpardaz refused this offer. The Court appear 
to have favoured a compromise. The karpardaz was again approached, he 
again refused but at last reluctantly consented beljeving as it is said that 
the case was a weak one and that his master was going to lose. The above 
facts are taken from the statement of junior counsel Mr. Roy. Accord- 
ingly a decree was drawn up dated March 8, 1932. It is the only document 
in the record, and if it is in fact the-only document brought into existence 
at the time it seems clear that it does not comply with the provisions ot 
Or. xxiii, which require that the compromise shall be recorded, and that a 
decree shall be made in accordance with its provisions. If there is no 
separate reord of the compromise the decree ought to recite the fact of a 
compromise and its terms and then proceed to set out the orders made by 
the Court to enforce the decree. eir Lordships however were not asked 
to treat this matter as one of the grounds of appeal. : 

The appellants applied in review to set aside the decree on the ground 
that the compromise was made without their authority. At the hearing 
of this application it seems to have been agreed that-the case should be 
determined by reference only to the implied authority of the advocates to 
make the compromise. In the petition for leave to appeal to His Majesty 
in Council it is stated that counsel for the mortgagee gave up the 
authority of the karpardaz to effect the compromise: but whether this is 
so or not it seems plain that the case should proceed on the footing tbat no 
actual authority in the karpardaz was established. On this footing their 
Lordships have no difficulty in coming to the conclusion that the com- 


promise cannot be supported by reference only to the implied authority of - 


the advocates. As was laid down by this Board in Sourendra Nath Mitra 
v. Tarubala Dasi! counsel in India have the same implied authority to 
compromise an action as have counsel in the English Courts. _ But if such 
authority is invoked to support an agreement of compromise the circum- 
stances must be carefully-examined. In the first instance the authority is 
an actual authority implied from the employment as counsel. It may 
however be withdrawn or limited by the client: in such a case the actual 
authority is destroyed or restricted: and the other party if in ignorance of 
the limitation could only rely upon ostensible authority. In this particular 
class of contract however the possibility of successfully alleging ostensible 
authority has been much restricted by the -authorities ie as Neale v. 
Gordon Lennox? and Shepherd v. Robinson? which make it plain that if 
in fact counsel has had his authority withdrawn or restricted the Courts 
will not feel bound to enforce a compromise made by him contrary to the 
restriction even though the lack of actual authority is not known to the 


other party. 
But whatever may be the authority of counsel whether actual or 


ostensible it frequently happens that actions are compromised without - 


reference to the implied authority of counsel at all. In these days com- 
munication with actual principals is much easier and quicker than in the 
days when the authority of counsel was first established. In their Lord- 
ships’ experience both in this country and in India it constantly happens, 
1 [1930] 57 L A. 133 VS we . [1902] A. C 465 
*[1919] 1 K. B. 474 
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Cm indeed it may be said, that it more often happens that counsel do not take 
~. upon themselves to compromise a case without receiving express authority 
15 from their clients for the particular terms: and -thar this position in each 
Sumonanoan Particular case is mutually known between the parties. 
Prasan . In such cases the parties are relying not on implied but on an express 
oe authority given ad boc by the client. It appears to their Lordships plain 
Asor Faran that such was the position in the present case. Each offer emanated from 
| Moun. Raza the client: and was refused or accepted by the client or his lay representative. 
Lord Athy 1D the circumstances neither counsel was attempting to exercise any autho- 
rity of his own, nor would he reasonably have been believed to be exercising 
his own authority. He was merely as so often happens a messenger between. 
the two clients. As therefore the case has. been rested on the implied 
authority of counsel alone, and the authority of the karpardaz to agree on 
behalf of the appellants to the particular agreement is not established, the 
compromise must fail. > l 
Their Lordships however think it advisable to say that if the facts are 
as they suppose them to be, viz., that the attack on the plaintiffs title was 
not seriously made in the Court of Appeal counsel’s authority could not in 
any circumstances extend to an agreement to part with the plaintiffs’ rights 
in the property over which the mortgage was claimed which the plaintiffs 
were seeking to get rid of. In those circumstances the case oats be very 
similar to, that suggested by -Pollock, C. B. in the well-known case of 
Swinfen v. Lord Chelm for iy . 
The other complaint made in the first count is, that the defendant 
agreed, on the plaintiffs behalf, thar the estate should be given up and a 
conveyance of it be executed by the plaintif. As to this, the plaintiff has 
always contended that the defendant had no authority or-power to make 
such an agreement, that it was not binding, and that the agreement was a 
nullity; and we’ are of opinion, that although a counsel has complete 
authority over the suit, the mode of conducting it, and all that is incident 
to it—such as withdrawing the record, withdrawing a juror, calling no 
witnesses, or’ selecting such as, in hs discretion, he thinks ought to be 
called, and other matters which properly belong to the suit and the manage- 
ment and conduct of the trial—we think he has not, by virtue of his retainer 
in the suit, any power over matters that are collateral to it. For instance, 
we think, in an action for a nuisance between the owners of adjoining land 
—however desirable it may be that litigation should cease by one of the 
parties purchasing the property of the other, we think the counsel have no 
authority to agree to such a sale and bind the parties to the suit without 
their consent, and certainly not contrary to their instructions, and we think 
such an agreement would be void. a 
Substitute mortgage for nuisance, a substitution which some would 
readily make, and the analogy is very close. In the cases cited in the judg- 
ment of the High Court Prestwich v. Poley” was an action for the price of 
a piano in which it was agreed to return the piano. The- pleadings are 
unfortunately not disclosed in any report which their Lordships have seen. 
If as seems probable the defence went to the validity or continued existence 
of the contract, there -could be little doubt that counsel might agree, to 
rescind. Thomas v. Hewes? was an action for trespass settled on the terms 


t5 H. æ N. at 922 — "[1865] 18 C B. N. S. 806 
i [1834] 2 Cr, & M. 520 
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that the alleged trespasser took over the property. ' Such an action might 
well have involved the title of the plain-ift to the whole property: but their 
Lordships fail to find in the actual decision any statement of the law 
affirming the authority of the plaintiff’: attorney in case the title were not 
in dispute. 

If the facts are as their Lordships assume the matter compromised was 
in their opinion collateral to the suit and not only would it not be binding 
on the parties: but it would in any case: be a matter in respect of which the 
Court in pursuance of Or. xxiii, R. 3, should not make a decree. 

In the result the order made in review should be reversed and the 
decree dated March 8, 1932, should be æt aside. There does not appear to 
be any other record of the compromise but if there is that should also be 
vacated. The High Court will proceed with the appeal as though there 
were no compromise. The costs of the application in review and of the 
appeal to His Majesty in Council must be paid by the respondents. Their 
Lordships will so humbly advise His lMajesty. 

Nebra & Co.—Solicitors for the <ppellants. 


FULL BENCH 


BISHAN SARUP (Plaintiff) 
versas 
MUSA MAL and oTEERS (Defendants) * 
Court Fees Act, Art. 17 (tir) of Sch. II and Art. 1 of Sch. I and Specific Relief ae 
Secs. 39 end 42—Relief—"A certain zale deed ts void against the blainti 
does not affect his rights’—Whether relief of cancellation to be im ri 
Court-fee payable. 

Per Full Bench (BENNET, J. dissenting) :—Where a line is so worded 
as to disclose a suit falling either munder Sec. 39 or Sec. 42, Specific Relief 
Act, it is not open to 2 court to treat the suit as one falling within the 
purview of Sec. 39, Specific Relief Act, if the plaintiff desires it to be 
construed as one under Sec. 42, Specific Relief Act. Where the plaint 
alleged that the plaintiff and his brother formed a joint Hindu family, and 
that his brother, who had no rigat to sell joint family property, sold a 
house belonging to the family; and the relief claimed was that it may be 
declared that by virtue of the purchase made under the said sale deed, 
which was null and void and inetfectual as against the plaintiff and the 
joint family property, the vendee did mot acquire any right to the house. 
Held (by majority BENNET, J. d.ssenting), that the relief that a certain 
sale deed is void against the plainriff and does not affect his rights is not 
a relief of cancellation, but only a declaratory relief under Sec. 42, Specific 
Relief Act, and a court-fee of Rs. 10 is sufficient under Art. 17(#), 
Schedule I, Court Fees Act and ed valorem court-fee on the value of the 
subject-matter is not: the proper court-fee. 

Kalu Rem v. Babu Lal, 1932 A. L. J. 684 and Sri Krishna Chandra v. 
Mababir Prasad, 1933 A. L. J. 6735 explained. 

SECOND APPEAL from the decsion of the Additional Subordinate 
Judge of Aligarh. 

The following are the Referring Orders:— 

BENNET, J.—This is a reference by the Taxing Officer to me as Taxing Judge 


*S. A. SI of 1933 


Cr 
1935 
SHEONANDAN 
Prasap 
SrutGH 
Y. 
ABUL FATEH 
Moup, Rera 


Lord Atkin 


Bennet, J. 


CIVIL 


1935 


870 HIGH COURT _ [1935 | 


under Section 5 of the Court Fees Act. The reference embraces two matters: 
firstly, whether the court-fee paid on the memorandum of Second Appeal No. 51 
of 1933 by the plaintiff-appellant is sufficient, and secondly, whether the court-fee 


Buuam Sance Pad by the plaintiff in the trial court and in the lower appellate court is sufficient. 
v Learned 


Musa Mar 


Bennet, J. 


counsel has argued that on the strength of a ruling of a Bench of this 
Court, of which I was 2 member, in Stamp Reference in Second Appeal No. 681 
of 1932, order dated February 23, 1934,-reported in Mitthu Lal v. Chameli, 4 
A. W. R. 922-1934 A. L. J: 957, the jurisdiction in regard to the alleged insufh- 
ciency of the court-fees in the lower courts lies with a Bench under Section 12(#) 
of the Court Fees Act. I accept that view. The jurisdiction of the Taxing 
Officer to make a reference under Section $ of the Court Fees Act is in regard to 
the payment of the court-fee in the High Court. This section shows that the 
question relates only to this Court as the section uses the words “Any fee under 
this chapter.” Chapter II deals with fees in the High Courts and in the courts 
of small causes of presidency towns. It does not deal with the court-fee payable 
in other courts, and in the present case the suit was brought in the court of the 
Munsif and the appeal was brought in the district court. 

Now the question at issue is whether the fee should be that of a declaratory 
suit or an ed valorem court-fee. The plaint asked for the following relief: “It 
may be declared that by, virtue of the purchase made under the deed dated 
October 24, 1931, in favour of defendant No. 1 and under the sale deed dated 
October 21, 1931, in favour of defendant No. 2, which are null and void and 
ineffectual as against the plaintiff and the joint family property—defendants Nos. 1 
and 2 did not acquire any right to any part of the houses mentioned at the foot 
hereof.” Learned counsel desired to rely on a ruling of a Bench of this Court 


in Radhe Krisbns. v. Rem Narain, 1931 A. L. J. 235. That was a suit | 


for cancellation of 2 compromise and decree. . The plaintiff amended his plaint to 
the effect that there should be declaration that the petition of compromise and 
the decree were ineffectual against the plaintiff and he was not bound thereby. 
It was held that the plaint as amended was sufficiently stamped and that the suit 
was to obtain a -declaratory decree where no consequential relief was prayed, and 
therefore the suit fell under the Second Schedule of the-Court Fees Act, Article 
17 (i). The present suit differs because the declaration is desired not in regard 
to a decree but in regard to a written instrument. The present suit clearly comes 
under Section 39 of the Specific Relief Act which provides that “any person 
against whom a written instrument is void or voidable. ... may sue to have it ° 
adjudged void or vaidable; and the court may, in its discretion, so adjudge it and 
order it to be delivered up and cancelled.” 

_ The section further provides that a copy of the Court’s judgment shall be 
sent to the registering officer and the fact of cancellation shall be noted on a copy 
of the instrument in the Sub-Registrar’s books. The granting of a decree there- 
fore under Section 39 of the Specific Relief Act involves the consequential relief 
that the document is cancelled. On the other hand a declaratory suit in regard 
to a decree does not come under Section 39 and does not involve the same conse- 
quential relief. Learned counsel was not able to produce any ruling showing that 


a suit under Section 39 of the Specific Relief Act in regard to a written instrument - 


does not require an ad valorem court-fee. The contrary in fact has been held in 
Stamp’ Reference in Second Appeal No. 1612 of 1931, reported in Akbleq Abmad 
v. Kerem Ilebi, 1934 A. W. R. 1142, in which it was held that in a similar suit 
for a declaration to declare a sale deed void, Article 17 (Hi) of the Second Schedule 
of the Stamp Act did not apply and that Article 1 did apply and the suit required 


an ad valorem court-fee. There is also a Full Bench decision of this Court reported * 


in Kalu Rem v. Babu Lal, 1932 A L. J. 684. This lays down that where a suit is 
for the cancellation of an instrument under Section 39 of the Specific Relief Act, 


- 
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the relief is not’a declaratory one. It falls neither under Section 7(#) nor under Cwn 

Schedule I, Article 17 (ni), but under Article 1 of the Second Schedule of the —— 

- Stamp Act. This Full Bench settles the matter finally. 1935 
Accordingly I hold that the plaintiff-appsuant must pay an ad valorem court- PERE 

fee in this Court within six weeks from this date. : o i 
The matter in regard to the court-fee in the two lower courts will be seferred Musa Mat 

to a Bench of two Judges and I may be a member of that Bench. — 
NIAMATULLAH and BENNET, JJ.—The question which has been referred to this 4), 

Bench is of considerable importance and of frequent occurrence. There appears giigh, | 

to be some divergence of opinion as regards the construction to be placed on the Bewne?, J. 

earlier Full Bench decisions in Kaln Rem v. Babn Lal, 1932 I. Li R. 54 ALL 812= 

1932 A. L. J. 684 and Sri Krishna Chandra v. Mabatir Prasad, 1933 I. L. R55 

All. 791==1933 A. L. J. 673, as is indicated by the judgment in Akbleg Abmad v. 

Mt. Kerem Ilebi, 1935 A. L. J. 133 to which one of us was a party. We think 

that the following questions, which are of general importance, should be settled 

by a Full Bench, which we request the Hon’ble the Chief Justice to constitute for 

the purpose: — 
(1) Where a plaint is so worded as to disclose 2 suit falling either under 

Section 39 or Section 42 of the Specific Relief Act, is it open to a court to treat the 

-guit as one falling within the purview of Section 39 of the Specific Relief Act, 

if the plaintiff desires it to be construed as one under Section 42 of the Specific 

Relief Act? and 
(2) Whether the court-fee payable on the plaint and the memorandum of 

appeal in the lower appellate court in this case should be ad valorem on the value 

of the subject-matter, or Rs. 10 only under Article 17(#i), Schedule I of the 

Court Fees Act? 


B. Malik and Jagdish Swarup for the appellant. 
Mubemmad Ismail (Government Advocate) for the Crown. 


The following judgments were delivered:— 


NIAMATULLAH, J.—The plaintiff paid a court-fee of Rs. 20 on two 4 
declaratory reliefs. The stamp reporter construed the reliefs as those for  wllsb, | 
cancellation of instruments, on which ad valorem court-fee on the value of 
the subject-matter was payable in the lower court. The case was laid for 
decision before a Division Bench, which referred two questions for decision 
by a Full Bench. 

The reliefs in question were claimed by the plaintiff on the allegation 
that he and his brother Komal Jha formed a joint Hindu family owning 
inter alia, two houses, that Komal Jha sold one of them by a deed, dated 
October 24, 1931 to the first defendant, and sold the other by a deed, 
dated October 21, 1931, to the second defendant, that Komal Jha had no 
right to execute the aforesaid sale deeds, which are “null and void and 
ineffectual,” that the plaintiff is in possession of the houses in dispute and 
is entitled to have it declared that the purchasers (defendants Nos. 1 and 
2) did not acquire any right to the houses in dispute by virtue of their 
respective purchases, which are void against the plaintiff and the joint 
family. After these allegations, the plaintiff proceeded to claim the follow- 
ing reliefs:— 

It may be declared that by virtue of the purchase made under the sale 
deed, dated October 24, 1931, in favour of defendant No. 1, and under 
the sale deed, dated October 21, 1931, in favour of defendant No. 2, 
which are null and void and ineffectual as against the plaintiff and the jo‘nt 
112 
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TRR part of the houses mentioned at the foot hereof. 
Bae. The plaintiff treated these reliefs = of declaration, and paid a court- - 
Buran Sanur fee of Rs. 20, Le, Rs. 10 in respect of æch relief. No question was raised 
Muse Maz, ID the lower courts. Eventually the plaintiff’s suit was dismissed on the 
—— merits. He appealed to this Court, where the question arose for the first 
Nismat- time on the report of the stamp reporter as to wl ther the reliefs are those 
silab, J. for cancellation of the two sale deeds referred to in the plaint. 


A reference to Sec. 42, Specific Relief Act with its illustrations (to 
which I shall advert later) will show that a plaintiff is entitled to sue for 
a declaration that a certain transfer, being void or voidable at his. gption, 
does not affect his right in the property to which it relates. Settion 39 
of that Act, on the other hand, provides that any person against whom a 
certain instrument is void or voidable may sue to have it adjudged void or 
voidable, and the court may in its discretion so adjudge it and order it to 
be delivered up and cancelled. Sectiom 40 of the same Act provides for 

cancellation of an instrument “where it is evidence of different 
rights or different obligations.” Seemingly the two sections overlap each 
= and the same relief may be considered to be one for declaration or 
for cancellation. “Declaring” and ‘“‘adjudging” are expressed by the same 
word in Urdu, namely, ‘istiqrar’, so chat, where a plaintiff claims an 
‘istiqrar’ that a document is void against him and against his interests, he 
can be understood to be claiming a declaration that the transfer evidenced 
by a certain deed is void and ineffectual against him and against his interest. * 
He may also be understood as suing for the instrument being adjudged void 
~ against him, and therefore claiming the relief of cancellation. As held in 
Kalu Ram v. Babu Lal’ it is not necessary for the plaintiff to ask for the 
document being delivered up and cancelled, which is for the Court to 
direct. In these circumstances, questions frequently crop up in this Court 
on office reports in cases in which declaratory suits were entertained in the 
lower courts and disposed of as such. The stamp reporter maintains in all 
such cases that the relief claimed by the plaintiff is one for cancellation, 
and he points to the relief claimed by the plaintiff as one amounting to a 
demand for the instrument being adjudged void. The plaintiff, on the 
other hand, protests against his suit being treated as one for cancellation, 
and lays stress on the fact that he claims no more than a declaration that 
the transfer evidenced by a certain instrument, which is characterised as 
void or voidable, does not affect his interests. The present case is an 
instance in point. Ex facie, the relief as worded in the original plaint may 
be so renderéd in English as to make it arguable that it is a relief of can- 
cellation. As against crak wns it can be urged, with at least equally good 
reasons, that the plaintiff is claiming no more than a declaration of his right 
to the property conveyed by the deeds, which_are characterised as void 
and not affecting his rights. In this state of the matter, the Division 
Bench, before which the case was originaly laid, referred the following two 
questions for decision by a Full bah 

(1) Where a plaint is so worded æ to disclose a suit falling either 

TPE or Sec. 42, Speni REET ACG ie At Ope Oa Court po: treat 
111932] A. L J. 684 (Fa) 
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the suit as one falling within the purview of Sec. 39, Specific Relief Act, Gm 
if the plaintiff desires it to be construed as one under Sec. 42, Specific Relief ea 
Act? and ees 
(2) Whether the court-fee payable on the plaint and the memo- Bmax Sanur 
randum of appeal in the lower appellate court in this case should be ad are 
valorem on the value of the subject-matter, or Rs. 10 only under Article ~*~ 
17 (iii), Schedule II, Court Fees Act? Niemal- 
The answer to the first question will largely depend upon the scope of =!%, J. 
Section 42, Specific Relief Act. Does that section permit a suit for a 
declaration that the plaintiff has a right to a certain property which is not 
affected by the transfer evidenced by a certain instrument? If it does and 
the plaint in a given case, read as 2 whole can be construed as a claim for 
a declaration of that kind, there can be no reason why the plaintiff’s desire 
to have it treated as a suit for declaration and not as one for cancellation 
should not be given effect to. 
The Court Fees Act, which was passed in 1870, does not make any 
specific provision in respect of a suit for cancellation. Section 7(#) (c) 
provides for a suit “to obtain a declaratory decree or order where conse- 
quential relief is prayed.” Schedule I, Art. 17, provides a fixed fee of 
Rs. 10 for a suit “to obtain a declaratory decree where no consequential 
relief is prayed.” The Specific Relief Act was passed seven years after the 
Court Fees Act, and statutory provision was made for the first time in 
respect of suits for cancellation (Secs. 39 and 40) as distinct-from suits for 
declaration (Sec. 42). Before the passing of the Specific Relief Act, a 
suit for cancellation was treated by this and other High Courts as one for 
a declaratory relief, where consequential relief was prayed, so that court-fee 
was payable on the value put by the plaintiff on the relief sought by him. 
See the cases noted in Keram Khan v. Daryai Singh? in which-it was held 
for the first time by a Full Bench of five Judges that the relief of cancella- 
tion of an instrument, contemplated by Sec. 39, Specific Relief Act, was 
in the nature of a relief for a declaratory decree, in which no consequential 
relief was claimed. This view does not appear to have been questioned till 
comparatively recently, when another Full Bench of five Judges considered 
the question in Kalu Rom v. Babu Lal, in which the plaintiff sued for 
cancellation of a decree passed on the basis of a compromise in a suit brought 
on a mortgage deed executed by a member of a joint Hindu family of 
which the plaintiff was a member. ‘The question was whether the suit 
should be considered to be one for a simple declaratory relief or for a 
declaratory relief with a consequential relief. It was held that, 
where a suit is for thë cancellation of an instrument under the provisions of 
Section 39 of the Specific Relief Act, the relief is not a tory one. 
Its falls neither under Section 7(#7) (c), nor under Schedule I, Article 
17 (#3), but under the residuary article, Schedule I, Article 1, of the Court 
Fees Act, 
which provides for ad valorem court-fee on the value of the subject-matter. 
The court proceeded to hold 
That the court-fee in respect of the prayer fer cancellation of the decree 
is payable under Schedule I, Article 1 on the value of the decree. As the 
compromise has merged in the preliminary decree, and the latter has merged 
3L L R 5 AL 331 11932 A. L. J. 684 
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Crvi- in the final decree, we consider that the cancellation of the compromise, 
ae preliminary decree and the final decree are not ‘distinct subjects’ within 

ce the meaning of Section 17, but in reality only one subject. 
finan Saece It should be noted that in that case there was no ambiguity and there 
v. wag no question whether the suit was for cancellation or for declaration. 


Musa MaL The plaintiff intended to claim, and expressly claimed, for cancellation of 
_ Niewat. 2 decree but maintained, on the authority of Karam Kben v. Daryai Singh 
“llash, J. that, for purposes of court-fees, all suits for cancellation are suits for 
declaration, in which no consequential relief is claimed. It should also be 
observed that a decree was treated as an instrument, within the meaning 
of Sec. 39, Specific Relief Act. The question was not prominently raised, 
and it is difficult to say what the decision of the Court would have been if 
it had been argued that a decree could not be an pies within the 
meaning of that section. This question was GRT asi y raised in another 
Full Bench case, Sri Krishna Chandra v. Mababir Prasad*, in which it was 
held that, where the plaintiff merely asks for a Select ‘that the previous 
decree is not, in any way, binding on him and is altogether void and 
ineffectual, the suit was one for declaratory relief only and fell under 
Article 17(#i) of the Second Schedule of the Court Fees Act, and the 
court-fee of Rs. 10 was sufficient. It was observed that R 


The case of a decree stands on a diferent footing, because a suit to avoid 
it does not strictly fall under Section 39 of the Specific Relief Act. Strictly 
speaking, it would not even fall within the scope of Section 42 of the 
Specific Relief Act. Where the plaintiff chooses to ask for a definite relief 
for the cancellation of a decree or for the setting aside of that decree in 
addition to a declaration that the decree is not binding upon him, he is 
professedly asking for something more than a mere declaratory decree. At 
the stage.at which the question of court-fee arises, it is immaterial to 
consider whether such a relief is superfluous, redundant or useless, or even 

~ impossible to be granted. Obviously, he has asked for more; and so long 
as he does not amend his plaint and abandon this relief, me Gay Deena 
upon to pay court-fee for.the relief asked for. ` 


In the casé noted last the relief of cancellation of decree had not been asked 
for, and the learned Judges, therefore, treated it as a suit for a declaration 
that the decree was void and not binding on the plaintiff, on which a 
court-fee of Rs. 10 was considered to be sufficient under Article 17 (ii), 
Schedule II, Court Fees Act. 

+ In this-state of authorities I am bound to follow the later Full Bench 
nings in preference to Kerem Khan v. Daryai Singh and to hold that 
where a plaintiff expressly claims: the relief of cancellation such as is con- 
ise et by Sec. 39, Specific Relief Act, the suit Îs not one for a declara- 

relief with or without consequential relief, and that the relief of can- 
cellation is itself a substantial relief, on which. ad valorem court-fee under 
Art. I, Sch. I, is payable. I, however, find nothing in these cases which 
juscnes the view that, though the plaintiff does not expressly claim the 
relief of cancellation but a mere ‘istiqrar’ (declaration, on adjudication), an 
alienation. evidenced by an instrument is void against him and does not 
_affect his interests, the relief claimed by him must be construed as one for 
“cancellation, despite his emphatic disclaimer. - 


“1933 A L. J. 673 
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It was argued by the learned Government Advocate that, if the plain- Gyn 
tiff makes a specific reference to an instrument in the relief paragraph of 7° 
his plaint, characterising it as void or voidable, and asks for a declaration __ 
that it is not binding upon him, he must be taken to be claiming the relief Byman Sanur 
of cancellation under Sec. 39, Specific Relief Act, masmuch as he virtually 
asks for the document being adjudged void, which is the only claim which 
he need make in a suit for cancellation. It is painted out that it is the  Néewer- 
coyrt which is given the discretion to order that the instrument be “deli- wleb, J. 
vered up and cancelled,” whether the plaintiff asks for it or not. Reliance 
is placed on the case of Kalu Ram v. Babu Lal, wherein it was observed in 
reference to the terms of Sec. 39, Specific Relief Act, and the illustrations 
appended to it that 

the relief is available even to persons other than parties to an instrument, 

and in respect of both void and voidable instruments. It is equally clear 

that a plaintiff need only ask for the instrument to be adjudged void or 

voidable and need not in express terms ask for it to be delivered up and 

cancelled. Even though no relief of cancellation is asked for, a court may 

grant cancellation also. But this does not prevent a plaintiff from also 

. asking in express terms a relief for its being delivered up and cancelled, if 

“he feels that having it merely adjudged void or voidable would not be 
‘adequate for his purpose. 

I fully accept the correctness of this view. The learned Judges did not 

lay down that, even where a plaintiff expressly states that he does not claim 

cancellation but only a declaratory relief contemplated by Sec. 42, Specific 

Relief Act, the Court should nevertheless treat the suit as one for cancella- 

tion and compel the plaintiff to pay-enhanced court-fee. The learned 
Judges further observed that 

_ A relief to have a registered instrument adjudged void or voidable with 

the possible result of its being delivered up and cancelled and a copy of the 

decree being sent to the registration office for a note to be made by the 

registering officer in his books is much more than 2 mere declaratory relief. 

It is undoubtedly a substantial relief of a nature differing from a declaratory 


one, 


It is argued that, where a plaintiff asks for a declaration that an 
instrument is void and does not affect his interests, the Court may adjudge 
the instrument to be void and order it to be delivered up and cancelled 
and that in so far as there is a possibility of such a result, the suit should 
be treated as one for cancellation, as laid down ia the dictum last quoted. 
- I am unable to accept this contention, because if the plaintiff makes it clear 
in the plaint or subsequently by an amendment or by a statement in the 
nature of pleadings that his suit is not one under Sec. 39 but under Sec. 42, 
there is no possibility of the Court ordering the instrument to be delivered 
up and cancelled under Sec. 39, which is not, ex bypothesi, relied on. I 
may note that in the case before the Full Bench the plaintiff had expressly 
claimed the relief of cancellation of a decree, and any observations therein 
made in reference to cases in which the relief of cancellation is not expressly 
claimed are in the nature of obiter dicta and not binding; but I am pre- 
pared to accept even such dicta, as, in my opicion, it was far from the 
intention of the learned Judges to hold that it was open to the court to 
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treat a suit as one under Sec, 39, though in form it could be one under 
Sec. 42 and though the plaintiff maintains and desires that his suit should 
be treated as one for declaration under Sec. 42, Specific Relief Act. 

The learned Government ‘Advocate seemed to suggest that Sec. 42, 
Specific Relief Act, merely contemplates cases in which a declaration of a 
right to property or to any legal character is claimed without reference 
being made to any instrument, and that rf a document is specifically referr- 
ed to in relation to the plaintiffs right which he seeks to be declared, the 
suit ceases to be one for a declaration and becomes one for cancellation of l 
the instrument. This view of Sec. 42 is ‘refuted by the illustrations 
appended to it and is otherwise incorrect. A person’s right may depend 
upon the validity or invalidity of a deed affecting them, and it may be | 
impossible to declare his right without adjudicating upon the validity of 
such deed. Illustration (c) to Sec. 42 permits a suit for declaration that 
a certain covenant is void for uncertainty. The covenant, assuming it to 
be in writing, must be referred to in order to declare that it is void. Simi- 
larly, Illustration (d) permits a suit for a declaration that an alienation made 
by the holder of a life-interest is void against a reversioner. The deed, by 
which the alienation was made, must of necessity be referred to in granting 
the declaration. In this connection Sec. 40 of the Specific Relief Act, 
which: provides for partial cancellation, has a` material bearing. If the 
argument, above referred to, is correct, the declaration amounts to a partial 
cancellation of the instrument by which the property is alienated. The 
declaration, which the Court can grant in a case, is that the deed is 
void, except as regards the life-interest of the alienor. If the argument 
noted above is correct, the relief amounts to a partial cancellation of the 
deed, and to that extent the suit is not one for declaration. The same is 
the case with Illustration (e). Illustration (f) permits a suit for a decla- 
ration that an adoption is invalid. If the adoption is evidenced by a 

j instrument, such a suit—if the argument in question is correct 
—will be one for cancellation and cease to be a suit for declaration. I am 
clearly of opinion that it is permissible for a plaintiff to obtain a declara- 
tion under Sec. 42, Specific Relief Act, that a certain instrument is void 
against him and does got affect his rights. i 

' It seems to me clear that the scope af Sec. 39, Specific Relief Act, is 
distinct from that of a suit under Sec. 42 of that Act. If the plaintiff 
desires the cancellation. of an instrument; he asks for its complete annul- 
ment; and if the Court grants such relief, the instrument ceases to be 
a subsisting deed. It is delivered up and cancelled. A note is to be made 
in the registration office that it has been annulled. When a deed is can- 
celled, every thing which is done by the executant thereof is undone by 
the court. For al practical purposes, the contents of the déed wholly or 
in part are, so to say, effaced. If the plaintiff seeks such a relief, the suit 
is one under Sec. 39, Specific Relief Act. But the plaintiff may not be 
advised to seek a relief of such a drastic character, and it may be enough 
for his purposes to seek the relief of a limired nature described in Sec. 42. 
The object of such a relief is to obtain a recognition of the plaintiff’s right 
to property, and the void or voidable character of an instrument comes 
under consideration incidentally for determining the plaintiffs right. In 
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taking such a course the plaintiff foregoes“all the advantages confetred by Cva 
the relief of cancellation and subjects himself to certain limitations imposed Fy) 
by Set. 42. It should be noted that Sec 39, Specific Relief Act, does not, pide 
in terms, provide that, where a plaintiff is able to claim a further relief, the Butuan Sanur 
Court shall not grant the adjudication ciaimed by him. Cases are easily , * ata 
conceivable in which a plaintiff may claim a relief of cancellation and may pene 
not claim any other relief, though he may be able to do so. Section 39 Nismat- 
_does not expressly provide, as is done by Sec. 42, that his suit should, on “hab, J. 
that account, be dismissed. A plaintiff may obtain the cancellation of an 
instrument which he establishes to be forged, and may not claim any relief 

of injunction restraining the defendant from enforcipg his supposed rights 
thereunder. Of course, the relief being discretionary, the Court may not 

grant: the relief of cancéllation in the circumstances of a given case. It 

may also be that a plaintiff, omitting to claim a further relief may be 
subsequently barred by Order 2, Rule 2, C P. C. These are, however, 

matters beyond the purview of Section 39, which itself does not compel a 

plaintiff to seek a further relief. On the other hand, Sec. 42, Specific 

Relief Act, entitles a plaintiff to ask for a comparatively limited relief, 

namely, that an instrument is void against him and does not affect his 
interests. Such a relief, if granted, has not the effect of completely annull- 

ing the document wholly or in part. The plaintiff merely safeguards his 

rights. The instrument will subsist and be effective for all purposes other 

than those declared by the decree. In certain cases, besides claiming a 
declaratory relief, the plaintiff is in a position to claim also the relief of 
cancellation or the setting aside of a deed. In such cases, the suit may be 

liable to be dismissed. ; 

That the relief that a certain sale is void against the plaintiff and does 
not affect his rights is not a relief of cancellation, but only a declaratory 
relief has been held by their Lordships af the Privy Council in Moti Lal v. 
Karrabuldin®, where their Lordships observed as follows:— 

Then the learned judge holds that the suit is barred by Article 12 of the 
Limitation Act, because it is, ar ought to be, one to set aside the sale of 
October 22, 1884. But the suit is founded on the fact that prior to that 
sale a valid sale of the same interests had been made to Masih and that 
„Moti took nothing because nothing was left to pass to him. The sale is 
not set aside but is found not to affect the rights of the plaintiff derived 
from Masih. The sale does not purport to pass the rights of Masih or of 
the plaintiff, but those of the mortgagee Agha and the mortgagors Yusuf and 
Nasim, against whom Masih established his pror rights. Between setting 
aside a sale and holding that the plaintiff’s rights are not affected by it 
there is a wide difference. 

In this passage their Lordships have clearly brought out the essential 
distinction between the cancellation or setting aside of a sale and the dec- 
Jaration that it does not affect the plaintiff’s interests. Where the relief 
of declaration is granted, the sale ig not set aside. It may or may not 
convey the interests of the person making it. If the person making it has 
no interest to transfer, no interest is canveyed to the transferee. All that 
the plaintiff prays for, and the court declares, is that the plaintiff’s interest 
is not thereby conveyed or in any way affected. Applying this dictum to 
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the case before. us, the plaintiff merely seeks a declaration tpat the deeds 
impugned by him do not convey or affect the interest of the plaintiff or 
the joint: family, of which he is a member. He does-not go further and 


Bman Sanur ask the court to annul the deed. It is still open to the transferee to rely 
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upon it against the executant thereof for a personal relief against him. 

- Where a plaint is not ambiguous or equivocal and the vlaintif express- 
ly claims the relief of cancellation of an instrument, or on a proper cons- 
truction óf the plaint as a whole the Court arrives at a conclusion- that the 


„suit is one'for cancellation, and the plaintiff sticks to the allegation con- 


tained therein, no question can arise -and court-fee for cancellation must _ 
be paid. Such was-the case in Akbleg Ahmad v. Karam Ilahi", decided by - 
2 Division Bench of which I was a member. I adhere to the view taken 
by me in that case. l 7 

It seems to me to be an unheard of procedure that the Court should 
force upon a plaintiff a frame of the suit which he is not willing to adopt. - 
If the allegations contained in his plaint are such as to make it possible to 
hold that the suit is one for a declaration, the plaintiff is entitled to Have it 
treated as such. If nécessary, the Court should diréct the plaintiff so to 
amend it as to leave no doubt that the suit is one for declaration. - After 
a plaintiff has declared unequivocally, by amendment or otherwise, that he 


` desires no more than a declaratory relief of the nature described in Sec. 42, 


the Court must proceed on that footing for all purposes of the court-fee, _ 
leaving the plaintiff to take the consequences of his own action in delibe- 
rately instituting a declaratory suit where a suit for cancellation would have 
been more appropriate. If the question arises in the trial court, the plain- | 
tiff is entitled to make it clear by his pleadings what'the nature of his suit 
is. If the question arises in a court of ee position is not different 
in cases of ambiguously worded plaints. Consideration of the frame of the 
suit for the purposes of court-fee and that for the purposes of decision of 
the suit must be kept severely apart. If the plaintiff says that he deliberate- 
ly limits his relief to declaration, no impediment shouldbe thrown in his 
way for that purpose. When the Court comes to consider the merits of 
‘the case, it must pin down the plaintiff to his choice; and if he has made an 
error in that respect, he must take the uences. But in determining 
the court-fee payable, the Court should not allow its mind to be influenced 
by the consequences which might, in its opinion, follow from the plaintiff's 
action. Nor should the Court be influenced by the consideration that the 
plaintiff is actuated by motives of economy and is evading payment of 
court-fee by not suing for cancellation and suing only for a declaration. 
It is perfectly legitimate for the plaintiff to avoid the payment of higher 
court-fee by so framing his suit as to diminish his liability in that respect. 

Section 6, Court Fees Act, cannot, in my opinion, subject a plaintiff 
to liability to pay court-fee for a relief which he does not ask for. If he 
claims both the reliefs of declaration and cancellation; as he may in certain’ 
cases, he must pay for both; but where, on the construction of his plaint 
in the light of his averment the Court comes to the conclusion that the 
plaintiff claims a declaratory relief and not cancellation of an instrument, 
there is nothing in Sec. 6 which justifies a demand for two fees. 
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I have‘already referred to the substance of the plaintif? s claim as laid 
in the plaint, and to my mind it is, at least, possible to construe it as a suit 
for d tion.” In answering the second question I shall have the occasion 
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— 


to go further and hold that it is a suit for declaration; but in answering Buman Sanur 


the first I content myself with holding that it is, at least, consistent with 
the hypothesis that it is a suit for declaration. The plaintiffs counsel 
stated before us that his suit is one for declaration and should be treated as 
such, and that he will take all the consequences resulting from that frame 
-of the suit. It was treated as a suit for declaration in both the courts 
below. In these circumstances, in my Opinion, it is not open to us to treat 
the suit as one for cancellation—a relief which the plaintiff disclaims. 
This view is supported by a number of decisions of this Court. In Radha 
` Krishna v. Ram Nerain®, decided by a Bench of which King, J. was a 
member, the same view was taken. It should be noticed that in Kalu 
Ram’s case the judgment of the Full Bench case was delivered by King, J. 
In Brij Gopal v. Suraj Karen®, decided by a Division Bench of this Court 
of which my brother Bennet was a member, it was held that, for the pur- 
poses of determination of the court-fee, actual relief asked for should be 
looked irito, and it is entirely besides the consideration of the Court whether 
the suit is likely or not to fail because the plaintiff did not ask for a conse- 
quential relief. In Lakshmi Narain Rei v. Dip Narain Rat observations 
to the same effect were made. It was a case of a decree; but the actual 
decision did not rest on that ground. In Abdul Semad Khan v. Anjuman 
Islamia, Gorakbpur™ decided by a Bench of this Court of which my brother 
Rachhpal Singh and myself were the members, the same view was taken. 

My view finds support from the latest Full Bench case, Sri Krishna 
Chandra v. Mababir Prasad“. The learned Chief Justice, who delivered 
the judgment of the Full Bench, observed as follows:— 

Obviously the Full Bench (Kalw Rems’s case rted in 1932 A. L. J. 
684) did not intend to lay down that where the plaintiff deliberately omits 
to claim a consequential relief and contents himself with claiming à mere 
declaratory decree, the court can call upon him to pay the court-fee on the 
consequential relief, which he should have claimed although he has omitted 
to do so. What was held was that if the plaintiff does not ask for a mere 
declaratory decree, but also asks for a relief which he calls ‘consequential’ 
relief, the mere fact that be calls it so would not prevent the court from 
demanding full court-fee, if in reality the additional relief claimed was 2 
substantial relief and not a mere consequential relief. We do not think 
that the observation was intended to go further than this. 

For the reasons stated above, I answer the first question in the negative 
and hold that it is not open to the court to treat suit as one for can- 
cellation contrary to the assertion of the plaintiff which is not inconsistent 
with the substance of the plaint. 

The second question depends upon the right construction of the plaint, 
which should be considered as a whole. In my opinion, the relief claimed 
by the plaintiff is a declaration of his right to the property transferred by 
the third defendant, and that the transfers evidenced by the sale deeds 
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Qm. executed by the latter did not affect the plaintiffs rights or the rights of 
the joint family, of which he isa member. The plaintiff intended to claim 
a relief of declaration and no more, and he expressed his intention in words 
Bman Sanur which did not take the case out of the category of declaratory suits. He 
could not avoid reference tp the sale deeds in asking for the declaration of 
eee tee) TT right, and a mere reference to the sale deeds cannot make the suit other- 
Nismat- ç. Wise than one for declaration. I have clready teferred to the illustrations 
sileb, J: to Sec. 42, which clearly contemplate a relief couched in terms employed 
by the plaintiff in this case. If the plaintiff had made no reference to the. 
“sale deeds” in the relief paragraph of the plaint and had mentioned only 
the “sales” which are detailed in the body of the plaint, there would have 
been no substantial difference. It cannot be the law that, if the plaintiff 
avoids a teference to the deed in the last paragraph of the plaint but attacks 
it in the earlier parts of it, the suit is one for declaration, otherwise it is 2 
guit for cancellation. If such be the law, it can be very easily circumvented, . 
The plaintiff can make every necessary allegation in the earlier Paragraph 
of the plaint and so word the reliefs as to avoid pointed reference to the 
deed itself., I hold that the court-fee of Rs. 10 for each of the two reliefs 
claimed by the plaintiff was sufficient under’ Article 17 (#4), Sch. H; Court 
Fees Act, and that ed valorem court-fee on the value of the subject-matter 

is not the proper court-fee. 
Rechbpel °  RACEDHPAL SINGH, J.—The two questions which are referred to the 

Singh, J. Full Bench are:— 
> 1. Where a plaint is so worded as to disclose a suit falling either under 
sec. 39 or Sec. 42, Specific Relief Act, is it open to a Court to treat the 
suit as one falling within the purview of Sec. 39, Specific Relief Act, if the 
plaintiff desires it to be construed as one tnder Sec. 42 of the Specific Relief 
Act. 

- 2. Whether the court-fee payable on the plaint and the memoran- 
dum of appeal in the lower appellate court in this case should be ad valorem 
on the value of the subject-matter, or Rs. 10 only under Article 17 (äi), 
Schedule I, Court Fees Act. 

- In the opinion of the learned Judges who referred this case to a Full 
Bench there appeared to be some divergence of opinion as regards the con- 
struction to be placed on the earlier Full Bench ruling in Kalu Rem v. 
Babu Lal and Sri Krishna v. Mababir Prasad, which was indicated by the 
judgment in Akblag Abmad v. Karam Tabj'*, 

Section 7, Sub-Clause (iv) (c) of the Court Fees Act enacts that in 
suits to obtain a declaratory decree or order where consequential relief is 
prayed, the court-fee shall be paid according to the amount at which the 
relief sought is valued inthe plaint or memorandum of appeal. And for 
this purpose it is enjoined that in such a suit the plaintiff shall state the 
amount at which he values the relief sought. Article 17 (ii), Schedule 2, 
prescribes that a court-fee Rs. 10 shall be paid in suits Which are instituted 
to obtain a declaratory decree where no consequential relief is prayed for. | 
.' Section 6 of the Court Fees, Act enacts that 

Except in the Courts hereinbefore mentioned, no document of any of 
the kinds. specified as chargeable in the first or second Schedule to this 
1935 A. L J. 133 
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Act annexed shall be filed, exhibited or recarded in any Court of Justice, Cwm 
or shall be received or furnished by any public officer unless in respect of  —— 
such document there be paid a fee of an amount not less than that indi- as 


cated by either of the said schedules as the proper fee for such document. human Sarup 


It will be seen that the section imposes a duty on courts to see that no seas A 
document which is chargeable with court-fee under Schedules I and II of "7H 
the Court Fees Act, is received or issued unless the requisite court-fee has * Rechhpel 
been paid. Sigh, J. 

Now when a plaint in which a declaratory relief is asked for is pre- 
sented to a court, it has to decide whether the case is one in which a plaintiff 
seeks to obtain a decree or order where a consequential relief is prayed or 
is the case one where he seeks a mere declaratory decree without praying for 
a consequential relief. If the case appears to be one in which the conse- 
quential relief is prayed, then, the court-fee payable will be ad valorem on 
the amount at which the relief sought is valued in the plaint or memoran- 
dum of the appeal in accordance with the provisions of Sec.. 7 (#v) (c) of 
the Court Fees Act. On the other hand where the plaint or the memo- 
randum of appeal shows that the plaintiff seeks to obtain a declaratory 
decree with no cdnsequential relief then the court-fee will be Rs. 10 with 
reference to the provisions of Article 17 (iż), Schedule 2, of the Court 
Fees Act. 

When a plaint is presented to a Court in which a declaratory relief is 
sought the first thing which it has to decide is whether the court-fee paid 
is sufficient. In order to decide this question the Court must look into the 
allegations made in the plaint and for the purpose of deciding the question 
of sufficiency or otherwise of*the court-fee paid it will be assumed that the 
allegations made in the plaint are correct. The Court at that stage is not 
entitled to go into the question of truth or falsity- of the case set up by 
the plaintiff. In Lakshmi Narain Rai v. Dip Narain Rai‘ a Bench of two 
learned Judges of this Court observed that 

question of court-fee must be decided on the plaint and the decision is not 
affected by the question whether the suit is maintainable under Section 42 
of the Specific Relief Act or by any action subsequently taken by the 
saa to obtain an injunction otherwise than by amendment of the 
plaint. 
P In Venkata Ramani Iyer v. M. Narayanaswami Iyer’ it was remarked 
at 





The determination of the category to which a suit belongs must depend 
upon the relief which the plaintiff prays for because court-fees must be 
determined with reference to the prayer contained in the plaint. The 
Court must ascertain what the plaintiff actually asks for in his plaint and 
must not speculate what may be the ulterior effect of his success. 

It appears to me that it is a well settled rule of law now that Courts 
have ample power to decide on averments in the plaint whether the remedy 
for consequential relief has been sought. A plaint may on the face of it 
show that the plaintiff is only seeking to obtain a declaratory decree with- 
out asking for any consequential relief. But the substance of the plaint 
may demonstrate that as a matter of fact he is asking not only for a mere 
declaration but for consequential relief as well. The Court will look to the 

“1933 A, L. J. 311 _ =87 L C. 660 
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Gyo. substance and not merely to the form of the plaint. 
sass, It is now further well settled that if the fines shows that a plaintiff 
—— is asking not only for a mere declaration’ but for a consequential relief, 
Buuam Sanur then, he must pay ad valorem court-fee. In Kalu Ram v. Babu Ial the 
Musa Maz Full Bench made the following observatians:— 

—— The Court has to see what is the nature of the suit and of the reliefs 
Rechbpal claimed, having regard to the provisions of Section 7 of the Court Fees ‘Act. 
Sgh, J. If a substantive relief is claimed though clothed in the garb of a declaratory 

, decree with a consequential relief, tke Court is entitled to see what is the 
real nature of the relief and if satisfied that it is not a mere consequential 
relief but a substantive relief, it can demand the proper court-fee on that 
relief irrespective of the arbitrary valuation put by the plaintiff in the 
plaint on the ostensible consequential relief, 

I have no doubt in my mind that a court has ample power to decide, 
for the purpose of determining the court-fee to be paid, whether in subs- 
tance a plaint is one in which l 

1. a mere declaratory relief is claimed, or 

'2. declaratory relief combined with a consequential relief is claimed, 


or 

3. declaratory relief plus substantive relief is claimed. 

The next question which we have to consider is whether a Court can 
insist that a plaintiff should frame his suit in such a manner so as to include 
a prayer for a consequential relief. On the decision of this question would 
depend the answer to be given to the first question referred to the Full 
Bench. f 
In Deoki Koer v. Kedar Nath", Sir Lawrence Jenkins, C. J. delivering 
the judgment of the Full Bench observed:— 

It is a common, fashion to attempt an evasion of court-fees by casting 
the prayers of the plaint into a declaratory shape. Where the evasion is 
successful it cannot be tauched, but the devise does not merit encourage- 
ment or favour. á 

In Venkata Remani Iyer v. V. M. Nareyenaswomi Iyer, the learned 
Judge of the Madras High Court held that 

Where a plaintiff is bound to ask both for a declaration and the setting 
aside of a document but prays merely for declaration, the suit must be 
treated for purposes of court-fee as gne for a declaration. It is not for the 
Court to say that the plaintiff should have framed his plaint differently and 
that if he had done so a higher court-fee would have been payable and that, 
therefore, the. plaint before the Court should be treated as containing a 
prayer which it does not in truth contain. If a plaintiff contents himself 
with asking for a declaration, where he ought to ask for a declaration and 
consequential relief, the suit is liable to be dismissed not by reason of the 
improper valuation of the suit, but because it infringes the provisions of 
Section 42 of the Specific Relief Act. 

In Pathuma Umma v. Aliyammakranath Moideen! a Bench of two 
learned Judges of Madras High Court held that 

. -In the case of an enactment for revenue purposes such as the Court Fees 
. Act, it cannot be said that it is not open to parties to avail themselves of 
any camouflage that the law allows or does not forbid for escaping liability 
for court-fees. ` 2 
“LL. R 39 Cal. 704 7110 L G 752 
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In Tiksit Thakur Narayan Singh v. Nawab Saiyid Dildar Ali Kben? Cu 


——— et 


a Bench of two learned Judges of the Patna High Court decided that:— aa 
The question of court-fee must be decided on the plaint: and though it — 

is open to the court in the case of a suit for a declaration to say that the Busan Saxur 
plaintiff has really asked for a consequential relief, though he has tried to TRA TE 
conceal ıt by casting the reliefs in a particular form, it is not open to the hoaa 
Court to say that the plaintiff should have asked for a consequential relief Rechbpal 
and should have paid the proper court-fee as in such a suit the plaintiff Stwgh, J. 
is entitled to have the case made by him in the plaint tried by the Court, 
although he takes the risk that if it is subsequently found that he could 
have asked for a consequential relief, his suit is liable to be dismissed. 


In Radha Krishna v. Ram Narain” a Bench of two learned Judges of 
this Court held that $ ; l 
The question of court-fee must be decidèd on the plaint and the decision 
is not affected by the. question whether the sut is maintainable under 
Section 42 or by any action subsequently taken by the plaintiff to obtain 
an injunction otherwise than by amendment of the plaint. 
In Mo Ismail v. Liyaqat Husain®™ it was held that 


The question of court-fees must be decided with reference to the plaint 
as it is and not as it ought to have been. If, having regard to the nature 
of his claim, plaintiff ought to have claimed consequential relief and has 
not done so, bis suit might fail under the Proviso, to Section 42, S ific 
Relief Act; but the Court cdnnot say that the plaintiff should have clai 
consequential relief and not having done so, he should be deemed to have 
claimed the consequential relief and was therefore liable to pay an od 
valorem court-fee on the consequential relief. 

In Akblag Abmad v. Karam llab?! we find the following observa- 


tions:— 

If a plaintiff deliberately prays for a mere declaration that an instrument 
is void and if the circumstances of the case are such that the document can 
be completely annulled, he is, at least, “able” to have the instrument 
adjudged void, which implies that 2 copy of the decree annulling it shall be 
sent to the registration office for a note to be made on the copy therein 
retained, so that anyone searching and inspecting the registration office may 
at once find out that the document, though subsisting at one time, was 

tly annulled. 

In such a case his suit may be dismissed, bemg barred by the proviso to 
Section 42, Specific Relief Act. But, for all purposes of court-fee, it is 
not open to a Court to say that the plaintiff must be taken to have done 
what he should have done, though he persists in saying that he does not sue 


for cancellation. D 


In Sri Krishna Chandra vw. Mababir Prasad, My Lord, the Chief 
Justice, who delivered the judgment of the Full Bench, made the following 
eobservations:— 

The learned advocate for the respondents has relied strongly on a passage 
in Kalu Rem v. Babu Lal, at p. 690 of 1932 A. L. J., where it was remarked 
that if a substantive relief is claimed though clothed in the garb of a 
declaratory decree with a consequential relief, the Court is entitled to see 
what is the real nature of the relief and if satisfied that it is not a mere 

" "M39 LC. 544 1931 A. L. J. 235 
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consequential relief but a substantive relief it can demand the proper court- 
fce on that relief, irrespective of the arbitrary valuation put by the plaintiff 
in the plaint on the ostensible consequential relief. Obviously, the Full 
Bench did not intend to lay down that where the plaintiff deliberately 
omits to claim a consequential relief and contents himself with claiming a 
mere declaratory decree, the Court can call upon him to pay court-fees on 
the consequential relief, which he should have claimed although he has 
omitted to do so. What was held was that if the plaintiff does not ask 
for a mere declaratory decree but also asks for a relief which he calls 
“consequential” relief, the mere fact that he calls it so would not prevent 
the Court from demanding full court-{ee, if in reality the additional relief 
claimed was a substantive relief and not a mere consequential relief. We 
do not think that the observation was intended to go further than this. 
A perusal of the above mentioned tases makes it abundantly clear that 
it is perfectly open to a plaintiff to frame his suit in such a manner as to 


avoid a prayer for a consequential relief. Section 42 of the Specific Relief 


Act enacts that 

' Any person entitled to any legal character, or to any right as to any 
property, may institute a suit against any person denying, or interested to 
deny, his title to such character or right, and the Court may in its discre- 
tion make therein d declaration that he is so entitled, and the plaintiff need 
not in such suit ask for any further relief: provided that no Court shall 
make any such declaration where the plaintiff, being able to sek further 
relief than a mere declaration of title, omits to do so. 

It appears to me that at the time when the question as regards the 
sufficiency or otherwise of the court-fee paid arises, the Court is fully com- 
petent to find out as to whether or not any consequential relief has been 
claimed in reality. If it finds that consequential relief has been claimed 
then certainly the plaintiff will be liable for payment of ad valorem court- 
fee. But, if, on the other hand, the plaintiff deliberately takes care not to 
ask for a consequential relief then it is not the function of the Court to 
insist that the consequential relief should have been asked. Where conse- ` 
quential relief has been deliberately omitted it would be wrong to say that 
2 plaintiff should be deemed to have asked for that relief when he studious- 
ly refrains from asking it. It may be that later on the Court may come 
to the conclusion that it was a case in which a further relief than a mere 
declaration of title should have been asked. In that case the penalty is 
provided for by the proviso of Section 42 of the Specific Relief Act which 
enacts that the Court may refuse to make a declaration. Whenever there 
is a case of this description it is always open to the Court to throw out the 
suit on the-ground that “further relief than a mere declaration of title 
should have been asked for.” A large number of defective suits are insti- 
tuted but theré is no law under which the duty of giving advice to a party 
instituting the suit has been imposed upon on Courts. A plaintiff puttings 
forward a defective plaint does so at his own risk. I think that the correct 
view is that when a plaint is filed then what the Court has to see is whether 
it is a suit in which the plaintiff asks for a mere declaration without any 
consequential relief or whether he asks for a declaration with consequential 
relief. In the first case the Court cannot compel the plaintiff to pay more 
than Rs..10 even if it is.of opinion that the suit is defective because no 
consequential relief has been asked for. The Court is under the law bound 
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to receive the plaint. The powers of a Court not to receive documents are Gm 
defined in Sec. 6 of the Court Fees Act. If a plaint deliberately avoids —_ 
any reference to consequential relief them I do not see how having regard to = 
the provisions of Sec. 6 of the Court Fees Act the Court can refuse to Buran Saaur 
admit the plaint. Under Sec. 6 of tke Court Fees Act the Courts are |) * MaL 
enjoined among other things not to receive documents insufficiently stamp- sale 
ed. When a plaint in a declatatory suit is presented the Court has only to Recbbpal 
see whether in substance the plaint is on2 on which an ad valorem court-fee 8°, J- 
has to be paid or only a duty of Rs. 10. The Court is under no obligation 
to insist on giving advice to the plaintiff presenting the plaint that he should 
amend his plaint so as to pray for a corsequential relief. J further appre- 
hend that the Court has no power to de so. The powers of Courts in the 
matter of the rejection of plaints are zoverned by Rule 11, Order 7 of 
the Civil Procedure Code. If it appears that the plaintiff's valuation is 
fictitious it can compel him to make it correct and on failure to do so it 
can reject it. In considering the question of sufficiency or otherwise of the 
court-fee to be paid the Court is to confine its attention strictly to the 
provisions of the Court Fees Act, anc there is no need to refer to the 
provisions of any other Act. l 
The important question for consderation is whether the two Full 
Bench rulings reported in Kalu Ram v. Babu Lal and in Sri Krishna 
Chandra v. Mababir Prasad, lay dowa a contrary proposition. In my 
opinion they do not. I will first take up the Full Bench ruling in Kalu 
Rem v. Babu Lal. ‘That was a suit in which there was a clear prayer for 
the cancellation of an instrument and for the cancellation of 2 compromise 
and decree and, therefore, Sec. 39 of -he Specific Relief Act was clearly 
applicable. In that case the plaintiff also claimed a substantive relief 
though clothed in a garb of declaratory decree with a consequential relief. 
Two points were decided by that Full bench ruling. One was that where 
a suit was for cancellation of an instrument under Sec. 39 of the Specific 
Relief Act, the relief was not a declarctory one and it fell neither under 
Sec. 7 (iv) (c) nor under Schedule IJ, Article 17 (i#) but under the resi- 
duary Article, Schedule I, Article 1. The other was that the Court was 
entitled to see what was the nature of the relief and if satisfied that it was 
not a mere consequential relief but a substantive relief, it can demand the 
_proper court-fee on that relief irrespective of the arbitrary valuation put 
by the plaintiff in the plaint on the cstensible consequential relief. The 
question as to whether the Court could compel a plaintiff to sue for conse- 
quential relief when he had deliberately refrained from doing so was not 
before the Full Bench for consideration. On the other hand from a perusal 
of the referring order in that case it would appear that it was one in 
which the frame of the suit included a prayer for consequential relief. 
This will appear from the following observations on page 686 where it 
was remarked: ~ 
The appellant has relied upon Radhe Krishna v. Ram Nersysn, 1931 
A. L. J. 235. But this ruling does mot help him, as in that case the plaintiff 
sued for a mere declaration that 2 decree was not binding upon him and 
he deliberately omitted a prayer for cancellation of the decree. In the 


present case there is an express praver for the cancellation of the decree; 
so the ruling has no application. . 
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' This being so I am unable to hold that the Full Bench ruling of Kalu 
Ram v. Babu Lal is an authority for holcing that even though the plaintiff 
deliberately avoids seeking consequential relef he can nevertheless be com- 


Bran Sanur pelled to add a prayer for a consequential relief so as to make him liable for 


Mou Maz Payment of a higher court-fee. It appears to me that while a Court has 
me full power to decide whether consequen-ial relief has been sought by the 
Rechbpet , plaintiff it cannot compel the plaintiff zo super-add a prayer for conse- 
Sngb, J. 


quential relief when he has not in fact asked for such a relief. I might 
state here that in this Full Bench case there are observations that a relief 
to have a registered instrument adjudged vaid or voidable with the possible 
result of its being delivered up and canceled and a copy of the decree being 
sent to the registration office for a note to be made by the registering 
officer in his book, is much more than a mere declaratory relief and that it 
is a substantial relief. See 1932 A. L. Ļ 684 at 689. It appears to me, 
however, that the remarks made on ths point in Kalu Ram’s case are 
obiter dicta and are not binding on us. The reason is very obvious. It is 
important to bear in mind that the questions which were referred to a 
Full Bench in Kalu Rem v. Babu Lal weve only these: - l 

1. What provisions of the Court Fees Act determine the court-fee 
payable in respect of relief No. 1, i.e., that the mortgage deed in 
suit may be declared void and _neffectual as against the plaintiff 
and that it may be cancelled? 

2. What provisions of the Court Fees Act determine the court-fee 
payable in respect of relief No. 2, i.e., that the specified compro- 
mise and decree may be cancelled. 

Answers given by the Full Bench to these two questions were as follows: 

1. Relief No. 1 is governed by Schedule I, Article 1. 

2. Relief No. 2 is one consolidatec relief (and not distinct reliefs) 
and it also falls under Schedule L, Article 1. 


‘These were the only two points decided ty the Full Bench in Kalu Ram v. 
` Babu Lal. The Full Bench was not called upon to decide the question as 


to whether a plaintiff who asks for a mere declaratory decree without conse- 
quential relief can be compelled to add a prayer for that consequential relief. 
This will be clear from the observations made by My Lord, the Chief 
Justice in Sri Krishna v. Mababir Prasad; where it was observed: 


Obviously, the Full Bench did not intend to lay down that where the- 

laintiff deliberately omits to claim a consequential relief and contents 

himself with claiming’a mere declaratory decree, the Court can call upon 

him to pay court-fees on the consequential relief, which be should have 

claimed although he has omitted to da so. What was held was that if the 

plaintiff does not ask for a mere declaratory decree but also asks for a relief 

which he calls “consequential” relief, tae mere fact that he calls it so would 

not prevent the Court from demand-ng full court-fee, if in reality the 

additional relief claimed was a substentive relief and not a mere conse- 

quential relief. We do not think tha: the observation was intended to go 
farther than this. l 

It, therefore, appears to me that the observations in Kalu Ram v. Babu 

Lal that in every case where a relief to have a registered instrument adjudged 

void or voidable ig claimed then it amounts to more than a mere declaratory 


1933 A. L. J. 3 at 677. 
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relief are obiter dicta. "Fhe question whether a plaintiff is asking for a 
mere declaratory decree -without consequential relief or asks for a decree 
with consequential relief will depend on the allegations made in the plaint 
in each case and no general rule can be laid down which would cover all Bintan Sanur 
“Cases. : ig? 
For the reasons given above I would answer the two questions referred 
to the Full Bench as follows:— Rechbpal 
Answer to question No. 1: ‘ SSP yd: 
It is not open to a Court to treat the suit as one falling within the 
purview of Sec. 39 of the Specific Relief Act, if the plaintiff desires it 
to be construed as one under Sec. 42 of the Specific Relief Act. The 
plaintiff is at liberty to construe a suit as ane under Sec. 42 of the 
Specific Relief Act. If on a perusal of the plaint the Court considers 
that it is one in which further relief should have been asked for then 
it will refuse to grant a declaration. 
Answer to question No. 2: 
Where the plaintiff deliberately seeks the relief of declaration and 
further deliberately avoids claiming consequential relief, such as the 
cancellation of an instrument, the court-fee on the plaint and the. 
memorandum of appeal in the lower appellate Court should be Rs. 10 
only in each Court under Article 17 (##), Schedule H, of the Court 
Fees Act and not ad valorem court-fee on the value of the subject- 
matter. . 
BENNET, J—This is a reference in regard to the court-fee paid by the Benwet, J 
plaintiff in the trial court and as appellant in firet appeal. The plaint sets 
out that the plaintiff is a minor and that plaintiff and his brother Komal 
formed a joint Hindu family owning four houses left by their father, and - 
Komal executed two sale deeds of his half share in two houses without legal 
necessity, but that plaintiff is in possession of the houses. A declaratory 
court-fee of Rs. 20 was paid. The relief asked was: 
(a) It may be declared that by virtue of the purchase made under the 
tale deed dated October 24, 1931, in favour of defendant 1, and under the 
sale deed dated October 21, 1931, in favour of defendant 2, which are null 
and void and ineffectual against the plaintiff and the joint family property, 
defendants 1 and 2 did not acquire any right to any part of the houses 
mentioned below. 
The question raised is whether the plaint comes under Court Fees Act, 
Schedule II, Article 17 (i#) as a plaint “to obtain a declaratory decree 
where no consequential relief is prayed”; or whether it comes under the 
residuary article, Art. 1 of Schedule I, plaint “not otherwise provided for 
in this Act.” In the former case a fee of Rs. 10 is sufficient for each 
declaration. In the latter case an ad valorem court-fee must be paid on 
the value of the subject-matter. 
Two issues were framed by the referring order: 
(1) Where a plaint is so worded as to disclose a suit falling either 
under Sec. 39 or Sec. 42, Specific Relief Act, is it open to a Court to treat 
the suit as one falling within the purview of Ser. 39, Specific Relief Act, 
if the plaintiff desires it to be construed as one under Sec. 42, Specific 
Relief Act? ag 
114 ‘ 
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Cov. (2) Whether the court-fee payable on the plaint and the memoran- 
i955 dum of appeal in the lower appellate court in this case should be ad valorem 
— on the value of the subject-matter, or Rs. 10 only under Article 17 (i), 
BiHan Sanur Sch. II, Court Fees Act? - l 
ie de The questions which have been argued concern the construction of 
— Secs. 39 and 42 of the Specific Relief Act, and how far this present Bench 
Bexnst, J. of three Judges is bound by the recent Full Bench rulings of five Judges in 
~ Kalu Rom v. Babu Lal, and of three Judges in Sri Krishna Chandra v. 
Mababir Prasad’. In the former case the first question referred was: 

_ What provisions of the Court Fees Act determine the court-fee payable 
in respect of relief No. 1, ie., that the mortgage deed in suit may be dec- 
lared void and ineffectual as against the plaintiffs, and that it may be 
cancelled? - 

On page 688 an earlier Full Bench ruling of five Judges was considered, 
Karem Khan v. Daryai Singh™, and was overruled in the following words: 

The report of the case is very bref and the judgment is also very short. 

The original plaint in the vernacular is not available in this Court. If the 
= learned Judges meant to lay down that a suit for the cancellation of an 
~ instrument under the provisions of Section 39 of-the Specific Relief Act 
was a mere declaratory suit under Schedule I, Article 17 (tii), then with 
great respect we are unable to agree with that view. The onl reported 
cases brought to our notice in which this ruling hes been followed are 
Hira Lal v. Wali Bhagat, 1889 A. W. N. 124 and Durga Bakhsh v. Mirza 
Mobemmed Ali Beg, I O. C. 123. We may point out that the Full Bench 
ruling has been expressly dissented f-om by some of the other High Courts, 
vide Semsys Mevali v. Minemmal, I. L. R. 23 Mad. 490, Pervatibai Kom 
Mabadeo v. Vishvansth Genesh, I. L. R. 29 Bom. 207 and Noowooagar 

Ojain v. Sridhar Jha, 3 Pat. L. J. 194. | 
i The ruling then proceeds to set out the two Secs, 42 and 39 of the 

Specific Relief Act and contrast them. Of Sec. 39 it is stated: - 

It is equally clear that a plaintiff need only ask for the instrument to be 
adjudged void or voidable, and need not in express terms ask for it to be 
delivered up and cancelled. 

It is to be noted that the ruling did not say that the amount of the court- 
fee depended on whether the plaintiff asked for cancellation or not; on the 
contrary the ruling implies that asking for cancellation makes no difference: 
“Even though no relief of cancellation is asked for, a court may grant can- 
cellation also.” When the ruling sums up the conclusion it does so with- 
out reference to a prayer for cancellation 

A relief to have a registered instrument adjudged void or vaidable with 

"the possible result of its being delivered up and cancelled and a copy of the 
decree being sent to the registration affice for a note to be made by the 
registering officer in his books is much more than a mere declaratory relief, 
At is undoubtedly a substantial relief of a nature differing from a declaratory 


ane. 
The argument made for the plaintiff that this ruling only deals with a case 
where the plaint also asks ae cancellatian, and not with a case like the 
present where cancellation is not asked for, appears to me to be incorrect, 
as the ruling shows that the fact that carcellation was asked for was treated 
as merely incidental and not as a determining factor. The ruling clearly 
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distinguished any suit for having a written instrument adjudged ‘void or 
voidable from a declaratory suit. The raling proceeds to state: 

We may note that Section 39 of the specific Relief Act is in Chapter V 
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which is headed ‘Of the cancellation of instruments’, whereas there is a Buran Sanur 


separate Chapter VI headed ‘Of declaratory decrees’. Obviously the Legis- 


instrument void or voidable, which may result in its cancellation, and a 
mere declaratory decree. Though the Specific Relief Act was passed some 
years after the Court Fees Act, the distinction existed before the Specific 
Relief Act was passed and it cannot te said that for the purposes of the 
Court Fees Act a relief for adjudging aa instrument void is of a declaratory 
nature. 

On page 690 it is stated: 

In our opinion where a suit is for the cancellation of an instrument under 
the provisions of Section 39 of the Specific Relief Act the relief is not a 
declaratory one. It falls neither under Section 7(#) (c) nor under 
Schedule H, Article 17 (ri}); but under the residuary article, Schedule I, 
Article 1 of the Court Fees Act. i : 

In Sri Krishna Chandra vw. Mababir Frasad™ there was a decision by a 
Full Bench of three Judges, including the learned Chief Justice, in a case 
where no written instrument was concerned, but where the plaintiff asked 
for a declaration that a previous decree ia a suit, in which he was repre- 
sented by a guardian, was not binding upon him. It was held that this 
was a suit for a mere declaratory decree and came under Schedule I, 
Article 17 (ši). On page 677 reference was made to Kalu Ram v. Babu 
Lal, and it was stated: 

On the other hand, there is no doub- that so far as suits relating to the 
cancellation of instruments are conce-ned, the Full Bench on page 689 
clearly held that a relief to have a registered instrament adjudged void or 
voidable with the possible result of its being delivered up and cancelled and 
a copy of the decree’ being sent to the registration office for a note to be 
made by the registering officer in his books, is much more than a mere 
declaratory relief. It is undoubtedly a substantial relief of 2 nature differ- 
ing from a declaratory one. It was clearly pointed out that it was not 
incumbent on a plaintiff to ask in express terms a relief for the instrument 
to be delivered up and cancelled and that he might merely ask for its being 
adjudged void or voidable. Nevertheless, a suit which falls under Section 
39 of the Specific Relief Act was held not to be a suit for obtaining 2 

_mere declaratory decree, but one for obtaining a substantive relief not 

otherwise provided for. 

The following differences between Sections 39 and 42 may be set out: 

(1) Section 39 is in Chapter V headed “Of the Cancellation of Instru- 
ments.” Section 42 is in Chapter VI headed “Of Declaratory Decrees.” 
If a suit under Sec. 39 was a suit for a Ceclaratory decree, why was that 
section not included in the Chapter on dzclaratory decrees? 

(2) Section 39 deals with written instruments. Sec. 42 does not refer 
to written instruments. Section 42 refers only to suits by a person to have 
a declaration of his title “to any legal character, or to any right as to any 
property.” That is, Sec. 42 is for a ceclaration of the rights of the 
plaintiff. But Sec. 39 is for adjudication -hat a written instrument is void 
or voidable and that defendants derive no rights from it. 
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(3) Under Sec. 39 the court may order cancellation. There is no 
such result possible under Sec. 42. 
Of the illustrations to Sec. 42, (d) and (e) deal with cases where 


Bman Saxos instruments are mentioned. In these cases’a person with a limited interest 
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—— 


makes an alienation, and a reversioner may obtain a declaration that the 
alienation will be void beyond the lifetime of the executant. But the 


Bennet, J. alienation is valid for the lifetime of the executant and operates on the 
whole property forthat period. Such a suit cannot come under Chapter V - 


because there is no present right of the plaintiff to have the instrument 
adjudged void or voidable. The concern of the plaintiff is only with the 
future and not with the present, and hence he is only entitled to a mere 
declaration and not to any substantive relief. These cases differ from those 
provided for in Sec. 40 which deals with an instrument which may be 
adjudged void or voidable at the time af suit as regards some of the rights 
and obligations under it and held good as regards others. ‘The difference is 
that in the Dlustrations (d) and (e) to Sec. 42 there are no rights and 
obligations which can be adjudged vomi or voidable at the time of suit; 
only for the future can a declaration be granted that the rights, valid at the 
time of suit, will cease to exist on the happening of a certain contingency, 


. the termination of the life of the executant. 


In regard to the argument that Illustration (f) may refer to an adop- 


tion by a Hindu widow evidenced by a registered instrument, it is sufficient 


to say that the illustration does not mention any such instrument, and an 
adoption cannot be made by a written instrument but must be made by 
certain ceremonies. An instrument which merely recited that an adoption 
had taken place would not legally effect the adoption by such recital. 
Chapter V refers to instruments, meaning thereby lezal documents which 
have a legal effect, and not mere statements. As regards Illustration (c) 
where A covenants that if he in future becomes entitled to property exceed- 
ing one lakh of rupees, he will settle it upon certain trusts, it is not correct 
to argue that the covenant must be in a written instrument, such as is 
contemplated -by Chapter V, and the Illustration (c) does not mention a 
written instrument. Another argument was that the Full Bench in Kalu 
Rem v. Babu Lal® treated a decree as an instrument within the meaning 
of Sec. 39, Specific Relief Act. There were two questions referred, the first 
dealing with cancellation of a mortgage deed, and only in regard to this is 
Sec. 39 mentioned. The second question dealt with the cancellation: of a 
compromise and a decree, and the ruling begins to consider this second 
question on page 690 from the words “As regards the second relief.” It is 
only in regard to the cancellation of the compromise that it is stated to be 
similar to the cancellation of the mortgage deed. The next paragraph 
considers’ the decree and says that “cancellation” is not the correct word, 


and the word should be “‘setting aside.” No reference is made to Sec. 39 


in regard to the decree, : 

I may note that it is incorrect to describe the reference as involving 
the question whether it is open to a court to compel a plaintiff to ask for 
consequential relief if the plaint has asked for a mere declaration. Of 
course a court cannot act in such a manner. No one has suggested that it 
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could, and that is not the cas for the Earned Government Advocate, nor 
is that the question in the first issue referred to us. That quéstion deals 1], 
with the construction of the plaint as x stands, and whether it is for the .— 
court or for the plaintiff to construe it The contest is not one between Bunn Sarur 
a mere declaration without consequential relief and one with consequential hius MaL 
relief. It is a contest between a mere declaration and a substantive relief. 
Another argument is that for the purpose of deciding whether the court- Beamer, J. 
fee is sufficient or not the court should confine its attention to the provi- 
sions of the Court Fees Act and should not refer to the provisions of any 
other Act. The Court Fees Act in Schedule I, Article 17 (5) fixes a 
court-fee for a suit for “a declaratory decree where no consequential relief 
is prayed.” But the Court Fees Act does not define what is a declaratory 
decree. Therefore it is nectssary to refer to an Act which does define a 
declaratory decree, that is, the Specific Relief Act, to see whether the plaint 
asks for a declaratory decree, 
- Jn regard to the plaintiff's argument that cancellation must be asked 
for in the plaint otherwise the suit is for a mere declaration, it is to be noted ™ 
that if an instrument is adjudged void so far as the plaintiff is concerned, 
even though there is no order that it be given up and cancelled, still the 
effect of the order is that so far as the >laintiff is concerned the instrument 
is cancelled and no longer exists. It is for this reason also that a suit under 
Sec. 39 is not a suit for a mere declarctory decree. It may be noted that 
if the plaintiff obtained a decree on his present plaint to the effect that the 
instruments were void, then the court would undoubtedly order cancella- 
tion as the instruments would serve no purpose whatever. The present is 
not a case such as mentioned in Sec. 4C where an instrument is evidence of 
- different rights or different obligations, when a Court may cancel in part 
and allow the residue to stand. 
The rule laid down in these twc Full Bench rulings has been inter- 
preted to cover 2 plaint where the relief is asked that a written instrument 
should be adjudged void, although no relief of cancellation was asked. In 
Suraj Ket Prasad v. Chandra on p. 956 it is stated in the judgment 
delivered by the learned Chief Justice | 
_ There is no doubt that the plairtiff in asking for a declaration that the 
compromise, dated November 20, 1919, was improper and void as against 
the plaintiff, was asking for the cancellation of this instrament. 
And an a valorem court-fee was payıble under Sch. I, Art. 1. A similar 
view was taken by Mr. Justice Niamazullah and by Mr- Justice Collister in 
Akblaq Ahmad v. Karam Ilabi,™ as regards the particular plaint in that 
case which only asked for the sale deed executed by the plaintiff, a parda- 
nashin woman, to be declared void and ineffectual against her on the ground 
that she did not mean to execute it. Mr. Justice Collister based his opinion 
on general grounds (p. 137). " a 
Tt appears to me that the obser~ations by the Full Bench in the tase- 
Kalu Rem v. Bebu Lal, 1932 A. L J. 684, though more or less obiter, since 
there was a prayer for cancellation, are authority for the proposition that 
a suit under Section 39 of the Spscific Relief Act for avoiding an instru- 
ment, even if there be no prayer tor cancellation, carries with it by impli- 
cation a prayer that the court mzy further use the discretion given to it 
"1934 A. L. J. oss "1935 A L.J. 133 





a` 


~ r 
rP 


892 HIGH COURT | [1935] 


Cum by Section*39, so as to order the said instrument to be delivered up and 
can 
n I do not think it is correct to descrite the rule laid down by the Full 
Boman Sarup Bench as “more or less obiter,” because I consider that the Full Bench had 
re Jurisdiction to consider which of the factors in the case referred to them 
were the determining factors, and the Pull Bench held that the relief of 
Bennet, J. asking for the instrument to be adjudged void or voidable was the deter- 
mining factor, and not the relief of asking for cancellation; see p. 689! - 
It is equally cleat that a plaintiff need only -ask for the instrument to 
be adjudged void or voidable, and need not in express terms ask for it to be 
delivered up and cancelled. _ ! 
Mr. Justice Niamatullah on the other hend held in Akbleg Abmad v. 
Kerem Ilahi, on page 138:. i 
To my mind it is open to a plaintiff to sue for a declaration that a docu- 
ment is void or voidable without mzking it a suit falling within the 
purview of Section 39, Specific Relief Act. It may be that such a suit is, 
in certain circumstances, liable to be dismissed under the Proviso to Section 
42 of that Act on the ground that the plaintiff, being able to seek a further 
relief (e.g. cancellation) than 2 mere declaration, omits to do so. 
The same view has been expressed by Mr. Justice Niamatullah ind 
Mr. Justice Rachhpal Singh in Abdul Semad Khon v. Anjuman Islamia”? 
This ruling referred to two decisions sudsequent to the F. B. decision in 
Kalu Rem v. Babu Lal which were mentioned as authority for the distinc- 
tion on which the ruling was based. ‘These decisions were Lakshmi Narain 
“ss Rat v. Dip Narain Rai? and Sri Krishna Chandra v. Mababir Prasad. 
Both these rulings deal with cases where a declaration was asked for in 
regard to a decree, and it was held that such a declaration came under. 
D, Art. 17 (4i). In the ruling Sri Krishna Chandra v. Mababir Prasad 
at p. 677 where the Full Bench considered the law relating to written instru- 
ments, the F. B. ruling of Kalu Rem v. Batu Lal was interpreted in a sense 
contrary to the sense placed on it in Abdul Semad Khan.y. Anjuman 
Islamia, where it is confined to a case where the plaintiff sues for the relief 
of cancellation. It was held that the-plamtiff not having sued for can- 
cellation, but only for a “declaration” that a deed of gift by a third party 
to defendant No. 1 was illegal and ineffectual as against the plaintiff and 
that the defendants had no right to interfere with the possession of the 
plaintiff, the declaratory court-fee under Act 17 (H), Sch. If was sufficient. 
_ Learned counsel for plaintiff salso relied on Arunachalam Chetty v. 
Rengasewmy Pillei.*4 That was a case where a creditot obtained a decree 
on a hypothecation bond executed by the father of a joint Hindu family 
and the plaintiffs who were then minors as they alleged sued for a declara- 
tion that the debt was not binding on the family and-that the decree was 
a nullity, and for an injunction to restrain the defendant from executing 
' the decree. It was held that mere declaratory court-fee under Sch. Il, 
Art. 17 (##) was not sufficient, and fee must be paid under Sec. 7 (4) (c) 
for a declaratory decree with consequential relief. That case is distinguish- 
able from those with which we have beer dealing because in that case the 
mortgage had merged in the decree in the mortgage suit. With great 
: "1933 A L J. 1537 "1933 A. L. J. 311 
“1933 A. L. J. T “LL R 38 Mad. 922 (rs) 
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respect to the learned Judges of this High Court who have drawn this cm 
distinction between (1) a suit for “declaration” that a written instrument — 
is void or voidable with an implication that the plaintiff wants cancellation, 1> 
and (2) a suit for “declaration” that a written instrument is void or Bman Sanur 
voidable if the plaintiff desires it to be ccnstrued as not asking for cancella- Á 
tion, the result being that ad valorem court-fees are due on (1) but not ee 
on (2), I find that I cannot agree wita this view and I think that this Besset, J. 
view is opposed to what has been laid down by the Full Bench of five 
Judges of this High Court in Kalu Rar v. Babu Lal, and I consider that 
the rule laid down there governs the present case. The rule that the court 
has to construe such plaints and decide whether the plaint falls under (1) 
or (2) is a rule which would be highly artificial and difficult in practice. 
Moreover the rule appears to vary carsiderably. In Akblag Abad v. 
Karam Ilah” it was stated that the Court had to construe the plaint for 
this purpose: 
In each case the question is one of construction of the plaint and of 
ascertaining the relief which the plziatiff is claiming. 

But in the first question referred in the present case the suggestion is that 
it is not open to the Court tq construe the plaint for this purpose if the' 
plaintiff desires it to be construed as ons under Sec. 42, Specific Relief Act. 

For ascertainment of court-fee rues ought to be clear and precise. 
The rule laid down by the Full Bench in Kali Ram v. Babu Lal is quite 
clear and precise and can be understood by anyone, and easily applied. It 
was there laid down that if a suit comes under Sec. 39, Specific Relief Act, 
an ad valorem court-fee must be paid, ard that it does not matter whether 
the plaint asks for cancellation or not. This rule is based on the essential 
distinction between suits under Sec. 39 and Sec. 42. Suits under Sec. 39 
are not in Chapter VI which treats of declaratory suits, and the word 
“declaration” is not used in Sec. 39, the words are “have it adjudged void 
or voidable.” Suits under Chapter V may perhaps result in a decree that 
the written instrument is void or voidasle without an order for delivery 
and cancellation. But such a decree dces in effect cancel the instrument 
so far as the plaintiff is concerned, and it appears that for this reason the 
Second Paragraph of Sec. 39 would alwzys apply, and on making such an 
adjudication the court should always send a copy of its decree to the regis- 
tering officer where the instrument has been registered. The words used 
in this Second Paragraph-are “the Court shall also send a copy of its decree 
to the officer” etc. ‘The reason why this is always necessary is in order that 
anyone to whom the defendant offers t> transfer the property should be 
able from a search in the registering office to ascertain that there had been 
a decree by which a court had adjudged that the instrument did not affect 
the rights of a certain person. The first question referred may now be 
considered. ‘The question postulates thet a plaint may be “so worded as 
to disclose a suit falling either under Sec. 39 or Sec. 42, Specific Relief Act.” 
I do not think ‘that a suit can be so worded, because Sec. 39 deals with 
written instruments and Sec. 42 does not The cause of action for Sec. 39 
is the execution of the written instrumen- The cause of action for Sec. 42 
is the denying or being interested to den7 the plaintiff’s title to some legal 
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Cm character or right. If the plaint is to come under Sec, 39 at all it must ask 
the court to adjudge that a written instrument is void or voidable. If it 
does ask that, then the plaint is clearly one under Sec. 39, and the addition 
BUHAN Skaup of any other relief for a declaration under Sec. 42 would not alter its 
v- character as a plaint under Sec. 39. If the plaint does not ask the court to 
A E adjudge a written instrument void or voidable, and if it is not necessary 
Bennet, J. for the court to do so in order to grant the relief for which the plaint asks, 
then the-plaint does not come under Sec. 39. My first answer to question 1 

is therefore that such a case could not arise. 

As the question assumes that such a question could arise, I will proceed 
to answer it as a hypothetical case, in which it is assumed that a plaint could 
be so worded that the plaint could be read as falling under Sec. 39 for 
adjudging a written instrument void or voidable, or under Sec. 42, for 
some other declaration without adjudging a written instrument void or 
voidable against the plaintiff. The reply to this hypothetical question is 
contained in Sec. 6, Court Fees Act: 

. no document of any of the kinds specified as chargeable in the 
First or Second Schedule shall be filed . . unless in respect of such 
document there be paid 2 fee of an amount not less than that indicated by 
either of the said schedules as the proper fee for such document. 


Schedule I is headed “Ad valorem fee.” Schedule I is headed “Fixed 
Fees.” The last few lines therefore mean “not less than either the ad 
valorem fee or the fixed fee,’ where the document would come under 
either schedule. ‘This section lays down for such a document that it must 
satisfy two minima, one under each schedule. The fee of Rs. 10 complies 
with the rule that it is not less than that indicated by the Second Schedule. 
But how can it be said thar it is not less than that indicated by the First 
Schedule? ‘The fee must satisfy both schedules where the document can 
come under either. If the section had meant that it would be sufficient 
if the fee satisfied one schedule only, it would have stated: 

unless in respect of such document there be paid 2 fee of an amount not 
less than that indicated by either of the said schedules, whichever is least, 
as the proper fee for such document. 

It is not possible to read these wards into Section 6 when the words 
are not there. Without these words the section clearly indicates that where 
a document comes under either schedule the court-fee must not be less than 
what each schedule prescribes. There are no rulings on this section on 
this point, or at least none were produced. My second answer therefore 
to the hypothetical case question one is that Sec. 6, Court Fees Act, would 
apply, and as the word in that section is “shalt?” the Court and the plaintiff 
have no option and the court-fee under Sec. 39, an ad valorem court-fee, 
must be paid. ` i 

The second question deals with the present case and asks whether the 
plaint and memorandum of appeal in the lower appellate court require an 
ad valorem court-fee or fixed fee. I consider that an ad valorem court-fee 
is required for the following reasons: zs 

- : (1) The present case is governed by the Full Bench ruling of Kalu 
Rem v. Babu Lal”, 


1935 
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(2) A relief to have a written in:trument adjudged void or voidable Cmn 
comes under Sec. 39, Specific Relief Acc and requires an ad valorem court- 7), 
fee under Art. 1, Sch. I, Court Fees Act. nae 

(3) It is immaterial whether the plaint asks for the relief of cancella- Bmman Sanur 
tion or not, because if, adjudged void >r voidable the written instrument kios MAL 
is cancelled so far as the plaintiff is concerned. cee 

By THE CourT—The first question referred to this Full Bench is Bennet, J. 
answered in the negative. On the secend question, it is declared that the 
court-fee paid in the lower courts was sufficient. 





FULL BENCH Corn, 
HAIDAR HUSAN (Plaintiff) 1935 ~ 
Verses March 27 


PURAN MAL and or-aers (Defendants) * 


Pre-emption Act (Local Act XI of 1922), Sec. 19, Proviso to (added by Act IX SULAAN, 
of 1929)—Whether bas retrospective effect. x - A J 
During the pendency of a suit for pre-emption the defendant-vendee  Nramar- l 
acquired a share in the mahal by virtue of a deed of gift and became a vran, J. 
co-sharer. After the deed of gift -n favour of the defendant-vendee but 
before the passing of the first cour-’s decree, the Proviso to Sec. 19, Agra 
Pre-emption Act, which was added by the Amending Act IX of 1929, 
came into force on February 15, 1933. Held, (by majority, NIAMATULLAH, 
J. dissenting), that a voluntary trarsfer which was taken before the Proviso 
to Sec. 19 cameinto force is not gmverned by the Proviso, and accordingly 
the Proviso does not prevent the defendant-vendee from defeating the 
plaintiff’s claim. 

SECOND APPEAL from a decree of Panprr Kepar Natu MEHRA, 
Additional Subordinate Judge of Bulandshahr, reversing a decree of PaNpir 
RAMESHBAL DixsHIT, First Munsit. 

The following is the Referring Orler:— | 

SULAIMAN, C. J.—This is a plaintiff's appeal arising out of a suit for pre-emp- Ss/a:man, 
tion of a sale deed dated November 9, 1228. The suit was filed on November C. J. 
8, 1929. On February 6, 1930, the de=endants-vendees obtained a decree of 
gift in their favour which the present plainciff also sought to pre-empt by a second 
suit. It has now been finally held that it was a transaction of gift and was not 
pre-emptible. On December 20, 1930, tae court of first instance decreed the 
plaintiff’s claim for pre-emption, holding that the second trapsaction was a sale 
and not a gift. But on December 14, 131, the lower appellate court came to 
the conclusion that the second transaction was one of gift and accordingly dismissed 
not only the plaintiff’s claim to pre-empt the second transaction but also his 
claim to pre-empt the first sale deed. The finding that the second transaction. was 
a gift has been upheld by the High Cour in second appeal. 

The question that arises for considerction in this case is whether the defen- 
dants-vendees, by having taken a deed of gift on February .6, 1930, during the 
pendency of the suit in the trial court, arz entitled to defeat the plaintiff's claim. 

The Amending Act (IX of 1929) received the assent of the Governor- 

General on January 27, 1930, and it was published in the Gazette on February 
15, 1930. According to Section 5 of the J. P. General Clauses Act (I of 1924), 
* S. A. 359 of 1932 
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which applies to the Local Acts, an, Act, when it is not expressed on which parti- 
cular day it has to come into operation, comes into force on the day on which 
it is first published in the Gazette after havirg received the assent of the Governor- 
General. Accordingly the Amending Act-came into force on February 15, 1930. 
Jt may be noted that there is a distinction as regards the Imperial Acts which 
are governed by the General Clauses Act (Imperial Act No. X of 1897), under 
Sec. 5 of which an Imperial Act comes into force on the day on which it receives 
the assent of the Governor-General. 

The question is whether the amending Act having come into force before the 
passing of the first court’s decree, it applies to this case, and the defendants- 
vendees cannot avail themselves of the gift taken during the pendency of the suit. 
The learned counsel for the defendants-vendees strongly relies on the case of 
Baldeo Singh v. Hergeyen Singh, 1933 A. L. J. 82. In that case the exchange 
was taken on October 16, 1929, and the first court’s decree had been passed on 
February 14, 1930, so that the assent of the Governor-General had been obtained 
after the exchange; but the Act had been published after the first court’s decree. 
The Bench assuming that the Act came into force on the day when it received 
the assent of the Governor-General held that the Act applied and the deed of 
exchange conferred no advantage on the defendants-vendees. Unfortunately it 
was not brought to the notice of the Bench that the Local Amending Act came 
into force not on the day when the Act received the assent, but on the day when 
it was published. There is, however, the further observation made by the Bench 
that it is the date of the decree which is the crucial date and any rule or change in 
the law which came into existence before that date would be the law that governed 
the suit. The learned advocate strongly relies on this remark and contends that, 
inasmuch as the amending Act on having been published came into force before 
the first court’s decree, it was applicable. 

The learned counsel for the respondents relies on the case of Sheopujen Rai v. 
Bisbnath Rai, 1930 A. L. J. 842, in which there are certain observations which go 
to suggest that on the taking of a deed of gift a vendee defeats the plaintiff’s right 


. of preference immediately and acquires 2 substantive right to defeat the claim, 


so that the passing of the Amending Act subsequent to that date would ndt revive 
the plaintiff’s right of pre-emption. But in that case the Amending Act came 
into force after the passing of the first cocrt’s decree and during pendency 
of the second appeal. 

- In the case of Sheobalak Chaudhary v. Ram Seren Chaudbery, A. I. R. 1933 
All. 788, it was held that the effect of obtaining an exchange is to put the 
defendant on the same footing as the plaintiff on that day and a subsequent 
passing of the Amending Act would not im>rove the position of the plaintiff. 

‘I may, however, point out that the remark in the course of the judgment 
made by me that the Amending Act (IX of 1929) came into force on January 
27, 193.0, when the assent of the Governor-General was received, was not correct. 
The slip was due to overlooking the fact that under Sec. 5 of the U. P. General 
Clauses Act, such an Act comes into operation on the date when it is first published 
in the Gazette. Asa matter of fact in a previous case, Mubsmmad Bashir Khan 
v. Kulsum Bibi, 25 A. L. J. 742, it had been laid down by a Bench of which I 
was a member that the Agra Preemption Act (II of 1922) came into force on 
February 17, 1923, when it was not necessary for the purpose of that case to 
fix the date on which the Act came into force for, whether it came into force on 
the date of the assent or on the date of its publication in the Gazette, both the 
dates were subsequent to the deed of exchange and prior to the date of the first 
court’s decree. i i 

The learned advocate for the respondents further relies on the observations 
made in the case of Remseran Das v. Bhagwat Prasad, I. L. R. 51 AlL 411, by 
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~ Boys, J., on pages 419-20 and by King, J., oa eee 429, but the point was not 


before the Full Bench in the direct form in which it has been raised before me. I 
think this case raises substantial question of law and should be disposed of by a 
larger Bench. Let it be referred to a Bench of two Judges. 

Shabd Saran for the i epee : . 

Chandra Bhan Agarwalla for the respondents. 


The Division Bench in its turn referred the case to a Full Bench, and 
the following judgments were delivered:— 


SULAIMAN, C. J.—This case has been referred to the Full Bench on 
certain observations in some cases, whick are not prima facie reconcilable. 

On November 9, 1928 the defendant, who was a stranger to the mahal, 
purchased a share in village Sunehra. Cn November 8, 1929; the plaintiff 
instituted a suit for pre-emption of that share. At that time the, plaintiff 
was a co-sharer and the defendant being a stranger, the plaintiff had a 
preferential right as against him and was entitled to be substituted in his 
place. On February 6, 1930, the defendant acquired a small share in the 
same mahal by virtue of a deed of gift and became a co-sharer. The 
plaintiff challenged this transaction as ore of sale, but it has now been held 
against him that it was, in reality, a transaction of gift and not of sale. 
On February 15, 1930 the Amending Act (Act IX of 1929) came into 
force.. On December 20, 1930, the first court decreed the suit, but on 
appeal the lower appellate court has dismissed it. 

The question for consideration befre us is whether the amendment 
of Sec. 19 of the Agra Pre-emption Act, which came into force on Feb- 
ruary 15, 1930, after the deed of gift in avour of the defendant but before 
the passing of the first court’s decree, prevents the latter from defeating the 
plaintiff’s claim. 

In the referring order it has been pointed out that the Amending Act 
came into force on February 15, 1930 cn the date when it was published 
in the Gazette and not on January 27, 1930 when it received the assent of 
the Governor-General; because being a Local Act it was governed by Sec. 5 
of the U. P. General Clauses Act of 1924, and not by the General Clauses 
Act (Imperial Act No. X of 1897). 

Before the passing of the Agra Pr2-emption Act of 1922, the view 
which invariably prevailed in this Court was that the plaintiff may lose his 
right of pre-emption in two ways, (1) either by losing his own status as 
a co-sharer, or (2) by losing his right of pre-emption on account of the 
defendant acquiring a share in the village and placing himself on the same 
footing as the plaintiff. See Ram Gopel v. Piare Lal’ and Bibari Lal v. 
Mohan Singh’. 


Under the Agra Pre-emption Act of 1922 also it was held that an 
acquisition of a share by the defendant in the village destroys the plaintiff’ 
right of pre-emption, although the share is acquired during the pendency 
of the suit. See the case of Qudrat-unsissa Bibi v. Abdul Rashid.’ The 
question came up finally for consideration before a Full Bench of this Court 
in Ram Saran Das v. Bhagwat Prasad.* All the three learned Judges came 


t to the conclusion that when a share is acquired by a defendant during the 
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pendency of the suit, Sec. 20 of the Act, as it stood unamended, was in- 
applicable, but that the case was governed by Sec. 19 of the Pre-emption 
Act, Boys, J., on pages 419-420 remarked: 

If the law has not been altered, then the plaintiff pre-emptor had no 
‘subsistiñg right’ at the date of the decree; his right had been defeated by 
the gift to the vendee prior to the decree. How then can he be said to 
have lost his ‘subsisting right’ by anything appearing from the Act? 

The learned Judge then went on to remark that he agreed that the 
Legislature did not intend to amend the law and that the plaintiff pre- 
emptor’s.subsisting right must be held to have been defeated by the acquisi- 
tion. King, J., on page 429, remarked, that Sec. 19 defeated the plaintiffs ` 
right to a decree, because at the time of the passing of the decree, the 

laintiff had ‘no subsisting right of pre-emption, inasmuch as the purchaser 
d by that time acquired a pre-emptive status equal or superior to that of 
the plaintiff. The learned Judge remarked: 

The plaintiff may lose his right im a variety of ways, and one way is by 
the purchaser’s acquisition of an interest which puts him on the same level 
‘as the plaintiff in respect of the right of pre-emption. 

Kendall, J. agreed with the view expressed by the other learned Judges. 
There is, therefore, no doubt that the rafo decidendi of the judgments in 
the Full Bench case was that a plaintiff’s right of pre-emption is i either 
by plaintiff himself losing his status as a co-sharer or by the plaintiff: losing 
his right of preference and therefore ceasing to have a subsisting right on 
account of the defendant acquiring a' share in the village. 

The legislature has amended Sec. 19 of the Agra Pre-emption Act by 
adding a proviso thereto. The question before us is not whether the sec- 
tion as amended is retrospective, but whether the proviso added to the 
section is so. It is noteworthy that the proviso has not been added to 
Sec. 20, but has been added to Sec. 19 and is in the nature of an exception, 
because it is confined to cases of voluntary transfer in favour of a vendee 
after the institution of a suit for pre-emption, and lays down that such a 
voluntary transfer shall not defeat any right which the plaintiff had at the 
date of such institution. It seems to me that the legislature by borrowing 
the words from the judgments of the learned Judges in the Full Bench case 
and by adding the proviso to Sec. 19 has, by necessary implication, assumed 
that the interpretation of Sec. 19 as put by the Full Bench was correct, and 
that under that section a plaintiff's right of pre-emption can be defeated 
where a defendant acquires a share in the village during the pendency of 
the suit; but the legislature has thought it fit to lay down that in the special 
case of a voluntary transfer such à defeasance of the plaintiff’s right should 
not take place. The proviso, therefore, is in the nature of an exception to 
the general rule and should ordinarily be construed to affect transactions 
which come into existence after the passing of the Amending Act. It is 
also to be noted that in the earlier Amending Act of 1923 (Act No. VII 
of 1923), the legislature took care to add Sec. 3 specifically providing that 
the Act shall have a retrospective effect from 1922. There is no such 
section in the later Amending Act (Act IX of 1929). On the other hand, 
the Act is professedly not a declaratory or an explanatory Act but is an 
Amending Act, and it is called the Agra Pre-emption (Amendment) Act. 
The Preamble to the Act makes it clear that the legislature considered it 
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expedient further to amend the Agra Pre-emption Act of 1922 and it was, 
therefore, necessary to enact certain provsions. Many alterations have been 
made in the Act and various sections aave been amended, all of which 
cannot possibly be held to be merely expzanatory of the previous provisions. 
There is, therefore, nothing in the Act, which would indicate that it was 
intended to have a retrospective effect. It seems to be that : 
no rule of construction is more firmly established than this that a retros- 
pective operation is not to be given o a statute so as to impair an exist.ng- 
right or obligation, otherwise than a: regards a matter of procedure, unless 
that effect cannot be avoided withcut doing violence to the language of 
the enactment. 
(Maxwell’s Interpretation of Statutes, 6zh edition, p. 391). Various cases 
are quoted therein in which even where zhe Act had laid down that no suit 
shall be brought or maintained etc. on account of some transaction, the 
courts declined to give it a retrospective. effect so as to make it applicable 
to suits brought after the Act in respect of transactions which had taken 
place before the Act was passed. 

Every Statute which prima fecie takes away or impairs vested rights 
acquired under existing laws or creates new obligations, or imposes a new 
duty, or attaches a new disability ic respect of transactions or considera- 
tions already past, must be presumed to be intended hot to have a retros- 
pective operation (p. 187). 

Similarly Craies in his Statute Law, pp. 330-331, has quoted numerous 
authorities in support of the view that 
in the absence of anything in an Act to show that it is to have a retros- 
pective operation, it cannot be so corstrued as to have the effect of altering 
the law applicable to a claim in litigation at the time when the Act is 
passed (p. 330). 
In the case of Colonial Sugar Refinésg Co., Lid. v. Irving," their Lord- 
ships of the Privy Council at page 372 zaid down that 
on the one hand, it was not in dispcte that if the matter in question be a 
matter of procedure only, the petition is well-founded. On the other hand, 
if it be more than a matter of procecure, if it touches the right in existence 
at the passing of the Act, it was conceded that, in accordance with a long 
line of authorities extending from. the time of Lord Coke to the present 
day, the appellants would be entitled to succeed. 
The test laid down by their Lordships was that if the new Act touches a 
right in existence at the passing of the Act, then it should not be held to be 
applicable to a pending action. ` 
In the case of Sheopujan Rai v. B&bnath Rai® a Bench of this Court 
held that the Amending Act (Act IX cf 1929) was not a declaratory Act 
with retrospective effect and that it could not affect the right of pre-emp- 
tion which was a substantive right and aot a mere rule of procedure. No 
doubt the question in that case was wkether the Second Appeal in the High 
Court should be decided in view of the =mendment which had in the mean- 
time come into effect; but the ratio ercidendi of the case was that the 
| defendant by acquiring a share in the village has a right to defeat the 
plaintiffs claim for pre-emption because he acquires the same status, and 
` that a right to defeat the plaintiff's claim was a substantive right which 
could not be taken away by an Act passed after that right had accrued and 
71905] A. C 369 : *(1930} A. L J. 842 
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while the action was still pending. 

On the other hand, in the case of Beldeo Singh v. Hargayan Singh’ 
another Bench of this Court came to the conclusion that the amendment 
would apply to a:case where the Amending Act came into force before the 


first court’s decree was passed. In point of fact; the Act had come inte 


force after the suit in that case had been actually decided by the court 
below. But unfortunately the attention of the Bench was not drawn tc 


-the U. P. General Clauses Act, otherwise the appeal would have been 


decided in a different way and the question of the applicability of the 
Amending Act would not have arisen. But the decision, as it stands, is 
certainly in favour of the plaintiff-appellant. In Sbeo Balak Chaudhri v. 
Rom Saran Chaudhri decided by a Bench of which one of the learned 
Judges who decided Baldeo Singh’s case was also a party, it was remarked 
in the course of the judgment on page 1627 that “this right acquired by 
the vendees was a substantive right and extinguished the preferential right 
as against them.” 

It seems to me that the right of pre-emption of a plaintiff as defined 
in Sec. 4(9), is a right to be substituted in place of the transferee by reason 
of his right. If, therefore, the vendee becomes a co-sharer in the village 
and acquires an equal or superior status with the plaintiff, the plaintiff’ 
right to be substituted in place of the transferee disappears. It altogether 
ceases to exist and is utterly destroyed, though, of course, not by any act 
of the plaintiff himself but on account of the circumstance that the defen- 
dant has acquired an equal right. The right of pre-emption is a right of 
preference only and as soon as the position of both parties becomes identical 
and equal, the preference disappears. It also seems-equally clear that in 
order that the plaintiff should be able to pre-empt successfully, he must 
have a continuing and subsisting right of preference and should, at no 
interval of time, hive lost his right either owing to his own act or owing 
to an acquisition of the interest by the defendant, for at the moment when 
both the parties come on the same footing, the right of preference is gone 
and therefore the right of pre-emption of the plaintiff ceases to subsist. It 
cannot be disputed that if the plaintiff had a right of pre-emption at the 
time of the sale, but lost it for a short time and then by virtue of a fresh 
purchase became a co-sharer, he could not maintain the suit. Similarly 
if after having filed the suit, he lost his right voluntarily and then re- 
acquired it, he would not be able to get a decree, the reason being that he ` 
has not a subsisting right at all, because his right has not continuously 
subsisted from the time of the original date of the cause of action in his 
favour. i 


It appears to me that the right of defendant to defeat the plaintiff’s 
right is a substantive right and not a mere matter of procedure which can 
be regarded as a plea in defence like the bar of limitation. The defendant 
by virtue of the deed of gift becomes a co-sharer in the village, who has a 
right to pre-empt other sales and he has an equal right to defeat the plain- 
tiff’s claim. _ This, in my opinion, is a substantive right and is in no sense 
inferior to a right which a plaintiff may have to go in appeal to a particular 
forum. Their Lordships in the case of The Colonial Sugar Refining Co., 

[1933] A. L. J. 82 : *[1933] A. L. J. 1625 
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Lid., held that a right to go up in appeal to a particular forum was a 
substantive right, but not a mere matter of procedure. It seems to me, 
therefore, that the right of a defendant to defeat the claim of the plaintiff 
on account of the defendant having himself become a co-sharer and 
acquired an equal status under a registered deed is much more so a substan- 
tive right based on that document than a matter of procedure. That being 
so, the proviso in the Amending Act which obviously deals with voluntary 
transfers and is intended to deprive a defendant from successfully setting 
up his right under the transfer under Sec. 19 should not be so construed as 
to affect the defendant who had taken a transfer before the passing of the 
Act. By virtue of the transfer, the defendant acquired a substantive right 
which became vested in him and such right should not be deemed to have 
been taken away by an Act, which came into force subsequent to such an 
acquisition. I do not read the proviso as merely removing a prohibition to 
the courts frqm passing a decree against a defendant. I rather take it that 
the legislature thought it fit to provide for an exception in cases of volun- 
tary transfers, because it felt that the absence of such a provision opened 
a wide door for fraud and enabled defendants to defeat claims for pre- 
emption after suits had been instituted. The intention, therefore, seems 
to be that voluntary transfers should nat be of any avail to defendants 
when they have been taken during the suit; but that involuntary transfers, 
e.g., purchase at auction, or succession by operation of law, e.g., by inheri- 
tance, would not deprive the defendant of his right to defeat the pre- 
emptor. The transfers which were taken before the Amending Act was 
passed are in my opinion not at all governed by this Amending Act. 

It seems to me that when the legislature by amending Secs. 19 and 20 


= has obviously accepted the interpretation put upon them bY this High 


Court, itis now too late in the day to say that the Full Bench ruling was 
wrong and that the legislature wrongly sup that it was right and has 
made changes accordingly. I cannot possibly imagine that the Full Bench 
could in any way have overlooked Secs. 10 and 11 of the Pre-emption Act. 
They have not discussed those sections because in their opinion they did not, 
in any way, alter their interpretation of Secs. 19 and 20. Now to try to 
interpret Sec. 19 so that it should apply only to cases where a vendee 
acquires an equal right of pre-emption before the institution of the suit 
would be to cause further confusion and would certainly nullify the inten- 
tion of the legislature as disclosed by the limited scope of the proviso. The 
very fact that the legislature by the proviso has not altered the whole law, 
but had made a provision by way of an exception, indicates that the proviso 
could not have been intended to have a retrospective effect. The legisla- 
ture would have said so clearly, if that had been the intention. Such an 
interpretation would make all transfers pendente lite utterly useless for 
vendees, whereas the proviso is deliberately confined to voluntary transfers 
only and leaves the interpretation put upon Section 19 by the Full Bench 
unaffected as regards involuntary transfers, e.g., purchases at auctions, and 
inheritance. If an interpretation contrary to that put upon it by the Full 
Bench were to be put on Sec. 19, the result would be that even where a 
vendee acquires an interest in the mahal by an auction purchase. or by 
inheritance, he would not be able to defeat the plaintiffs’ claim. Such a 
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result is, in my opinion, directly opposed to the intention of the legislature. 
I do not see how the word “defeat” (which has probably the same root as 
“defeasance”) used in the proviso can, in any way, suggest that the right 
was intended to be held in abeyance or in suspense only and not annulled, 
destroyed or extinguished. The’ position is similar to the case where a 
defendant after the sale deed has become a co-sharer of an equal status 
with the plaintiff in which case the plaintiff’s right to sue against him is 
gone. The mere fact that the defendant at a subsequent stage but before 
the expiry of one year loses his status as a co-sharer would not revive the 
plaintiff’s right of pre-emption so as to enable him to bring a suit. On 
the same reasoning, I am of the opinion that the plaintiff’s right of pre- 
emption, having been once lost on account of the defendant’s acquisition, 
cannot be revived by the subsequent passing of the Amending Act and that 
the new amendment does not revive extinguished rights, 

I would, therefore, dismiss the appeal. l 

KENDALL, J.—I agree throughout with the judgment of the learned 
Chief Justice. One of the arguments addressed to us was that even if it be 
held that the Amending Act of 1929 has no retrospective effect generally, 
yet the wording of the proviso that has been added to Sec. 19 by the 
amending Act ee that it ought to be applied in the present case. That 
proviso is as follows:— 

Provided that no voluntary transfer made in favour of the vendce after 
the institution of a suit for pre-emption shall defeat any right which the 
plaintiff had at the date of such institution. 

The argument is, if I understand it aright, that the words in the proviso 
“after the institution of a suit for pre-emption” must be held to apply to 
any suit which was pending when the enactment came into force. 

The general rule of law, however, is that the status of the parties to a 
litigation must be considered to be the status which they possessed at the 
date of the institution of the suit. ae X 

In general when the law is altered pending an action the rights of the 
parties are decided according to the law as it existed when the Act was 
begun, unless the new status shows a.clear intention to vary such rights. 

(Maxwell on the Interpretation of Statutes, 6th Edn., p. 395), and again 
in the absence of anything in an Act to show that it is to have a retros- 
pective effect, it cannot be so construed as to have the effect of altering the 
Jaw applicable to a claim in litigation at the time when the Act is passed. 

(Craies on Statute Law, 3rd Edn, p. 330). 

This being the general rule, it must follow that nothing in the proviso 
will affect the status of the parties in the litigation which was pending when 
the proviso came into force, unless the proviso itself or the enactment of 
which it is a part has-a retraspective effect. It is true that in the present 
case the plaintiff’s status was changed after the institution of the suit, but 
that was brought about by a deed of gift executed in the defendant’s 


favour, and not by an enactment. The enactment itself not being retros- . 


pective for the reasons given very fully by the learned Chief Justice, it 


v 


follows that the defendant’s status was not changed by it during the liti- - 


gation, and I would therefore agree in dismissing the appeal. 
- NIAMATULLAH, J.—I regret I have d at a different conclusion 
from the one reached by my learned brothers. The facts of the case are 


y 
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fully set out in the order of the Hon’ble The Chief Justice, dated Novem- 
ber 14, 1933, referring the case to a Division Bench, which in its turn 
erred it to this Full Bench. I would repeat such of them as are neces- 
sary for explaining my own views on the questions involved in the case. 
The sale deed, which is sought to >e pre-empted by the plaintiff- 
appellant, was executed on November 9, 1928. He filed his suit for pre- 
emption on the last day but one, i.e., November 8, 1929. On the facts as 
they existed on the date of suit, he had an unanswerable claim. The 
vendees set about to find a good defence, and managed to obtain a deed of 
gift on February 6, 1930, during the peadency of the pre-emption suit, 
conferring proprietary right which placed them on the same footing as the 
plaintiff in the matter of pre-emption. They pleaded that, by virtue of 
their latest acquisition the plaintiff had no preferential claim to pre-empt 
and his suit was, therefore, liable to be dismissed. ‘The plaintiff attempted 
to checkmate this move on the part of the vendees by instituting a suit 
for pre-emption in respect of the gifted property on the allegation that the 
transaction was not of gift but of sale. The first court decreed both the 
‘suits, holding that the transaction of gift was a sale in disguise. That 
court passed a decree for pre-emption on December 20, 1930, which is an 
important date. The plaintiff’s suit for pre-emption in respect of the 
gifted property was eventually dismissed by the High Court on the finding 


, that the transaction had not been established to be otherwise than gift. 
' The position then was that the vendees had acquired aaa? | rights 
during the pendency of the first instituted pre-emption suit, and the ques- 
` tion was whether the suit was liable to be dismissed on that account. 





Before the passing of the Pre-emptior Act, the case law of this Court 

had laid down definitely that, where the pre-emptor and the vendee have 
qual rights in the matter of pre-emption, no suit for pre-emption can lie. 
The view was based on the broad ground that the object of pre-emption is 
to exclude strangers; and where the vende is not a stranger, no pre-emp- 
tion should -be allowed. This rule opened a door for devices to defeat pre- 
emption, and the Courts were called upon to decide as to what is the effect 
of the vendee, who was a stranger at the time of sale deed, acquiring pro- 
prietary right after the sale and even after the institution of a suit for 
pre-emption. It was consistently held in this Court that no decree for 
pre-emption could be passed, unless the pre-emptor showed his preferential 


_ right not only at the dates of sales and the institution of the suit but also 
| at thé time of the decree, so that, if the vendee acquired the requisite status 
| during the pendency of the suit for pre-emption, he could successfully 


- prevent a decree for pre-emption being passed. See, for example, the case 


of Bibari Lal v. Moban Singh’. 

These propositions are not disputed in this case, which is governed by 
a statute, viz., the Pre-emption Act, which wis passed in 1922 and came 
into force on February 17, 1923. The quzstion whether the vendee-could 
defeat pre-emption by acquiring proprietary right during the pendency of 
the pre-emption suit based on the Pre-emption Act arose in Rem Saran Daf 
v. Bhagwat Prasad.° It was held by a Full Bench of this Court that the 
Act did not introduce any change in this respect. This view is based on 
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Sec. 19, Pre-emption Act, which provides that, 
No decree for pre-emption shall be passed in fayour of any person unless 

he has a subsisting right of pre-emption at the time of the decree. 
It was held that the right of pre-emption does not subsist if the vendee 
obtained a proprietary right during the pendency of the suit. If the 


Bice Maz, Question had been res integra, I would have examined the various sections of 


emm 


Nlem at- 


alleb, J. 


the Pre-emption Act in order to answer it. I may, however, take leave to 
point out, with great respect that the learned Judges did not consider the 
écheme of the Act and other relevant sections, and confined their attention 
to Secs. 19 and 20, and attached too great importance to the view taken in 
decided cases before the law of pre-emption was-embodied in a statute. 
The essence of a Code is to be exhaustive on matters it provides for, except 
so far that it lets in extrinsic rules. Where the language of a statute makes 
two views equally possible, the rule of cursus curiae may be applied to 
harmonise the statute with pre-existing law. Where, however, the mean- 
ing of a statute is clear, interpretation thereof as does not fit in with the 
general scheme of the statute or is inconsistent with other provisions therein 
embodied is not justified by the excuse that the cursus curiae should be 
maintained. 

Sections 10 and 11 of the Pre-emption Act, to which the attention of 


- the Full Bench was not drawn, have, in my opinion, an important bearing 


on the question before us. They run as follows:— 

10. Ona sale to, or foreclosure by, any of the persons named in Sec. 12, 
no right of pre-emption shall accrue to any person who has an equal or 
inferior right of pre-emption. 

11. Subject to the foregoing provisions, a right of pre-emption shall 
accrue to the persons mentioned in Sec, 12 whenever a co-sharer or petty 
proprietor sells any proprietary interest in land forming part of any mahal 
or village in which a right of pre-emption exists, or when any such interest 
is foreclosed. 

The effect of a vendee possessing an equal right of pre-emption is 
declared by Sec. 10 to be to prevent the accrual of a right of pre-emption. 
Jt is quite clear that a right of pre-emption accrues to persons named in 
‘another section if the vendee has no equal or inferior right of pre-emption. 
Section 16 permits a suit for pre-emption by the person entitled to pre- 
empt. If there had been nothing in the Act,.a right of pre-emption accru- 
ing under Sec. 11, could be enforced in spite of the vendee acquiring an 
equal or inferior right of pre-emption after the date of sale; but the 
Legislature thought it fit to extend pratection to the vendee who obtains 
such right after the date of sale, and provided in Sec. 20:— 

No suit for pre-emption shall lie where prior to the institution of such 
suit the purchaser has transferred the property in dispute to a person hav- 
ing a right of pre-emption equal or superior to that of the plaintiff, or has 
acquired an indefeasible interest in the mahal which, if existing at the 
date of the sale or foreclosure, would have barred the suit. 

There is room for argument that this section affords protection not 
only to a vendee acquiring an equal right of pre-emption before the insti- 
tution of the suit, but also after it. This argument was dealt with by the 
Pull Bench above referred to and negatived. We must, therefore, accept 
Sec. 20 as laying down in express terms that no suit for pre-emption shall 


s 
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- lie where the vendee has acquired an equal right of pre-emption’ before the 
institution of the suit. If it was the intention of the Legislature to afford 
protection to a vendee acquiring such right after the institution of the 
suit, it is inconceivable to me that no express provision was made in that 
behalf. It was pointed out by one of the learned Judges composing the 
Full Bench that Sec. 20 does not deal with the case of a vendee acquiring 
an equal right of pre-emption during the pendency of the suit, as its 
language will not fit in with such a case in view of the opening words of 
the section that “No suit for pre-emption shall lie.” It is said that, if a 
suit has already been eae the words “shall lie” are wholly inapplic- 
able to the case of a vendee acquiring an equal right of pre-emption during 
the pendency of a suit. With all respects, I am unable to appreciate this 
reasoning. ‘The Legislature could easily have altered the language. More- 
over, a suit may lie in its inception, but may cease to be maintainable during 
the pendency thereof. As soon as the vendee acquires an equal right, the 
suit would cease to be maintainable. Be that as it may, we have to take 
it that Sec. 20 was not the proper place for giving protection to a vendee 
acquiring an equal right of pre-emption during the pendency of a suit, 
and the Full Bench thought that that matter had been provided for by 
Sec. 19, which, originally ran as follows:— 

No decree for pre-emption shall be passed in favour of any person unless 
he has a subsisting right of pre-emption at the time of the decree, but 
where a decree for pre-emption has been passed in favour of a plaintiff 
whether by a court of first instance or of appeal, the right of such plaintiff 
shall not be affected by any transfer or loss of his interest occurring after 
the date of such decree. 

The Full Bench imported into the interpretation of Sec. 19 the case 
law in which it had been held before the Act-that a pre-emptor must show 
a subsisting cause of action at the date of the decree. They held accord- 
ingly that the pre-emptor’s right does’ not subsist within the meaning of 
Sec. 19, if the vendee has acquired before the decree an equal right of 
pre-emption. It is conceded that there is nothing in the Act which lays 
down that the pre-emptor’s right ceases to subsist on the vendee acquiring 
during the pendency of the suit an equal right af pre-emption. On the 
contrary, I am of opinion that there are clear indications in the Act which 
show otherwise. I have already referred to Secs. 10 and 11, and the inten- 
tion of the Legislature underlying them. Consistently with that rule, 
Sec. 20 merely creates a bar against the pre-emptor if the vendee acquires 
an equal right after the sale, but before the suit. It is to be noted that the 
right of pre-emption, which previously accrued under Section 11, is not 
destroyed by Sec. 20, which merely creates a bar by providing that no suit 
for pre-eniption shall lie and does not lay down that the pre-emptor's right 
has ceased to exist. The law makes a clear distinction between the extin- 
guishment of a right and a bar to the exercise af it. Section 20 clearly 
recognises the existence of the right which accrued under Sec. 11 but bars 
the enforcement theteof. To hold that under Sec. 19 the right of pre- 
emption is extinguished by the vendee acquiring a right after the institution 
of the suit is to put him on a different, if not a higher, footing than a 
vendee acquiring such right before the suit. There is no reason’ to suppose 
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that the framers of the Act had any such distinction in their mind. : 
I have ventured to offer some observations on the view taken by the 


. Full Bench because their judgment is silent on the points indicated above. 


In interpreting the Full Bench ruling I would take its effect to be that the 
case law, as it stood before the Pre-emption Act, is applicable so far as the 
vendee acquiring a right of pre-emption pendente lite is concerned, Though 
in different cases different languages have been employed, I have not been 
able to find any case which has gone the length of holding that the right 
of pre-emption is extinguished. In most cases it has been said that the 
right of pre-emption is “defeated.” In theory, at any rate, and as will 
presently appear, the distinction is important, there is a difference between 
a right being “extinguished” and a right being “defeated.” In one case the 
right itself vanishes, while in the other the right exists but cannot be 
effectively exercised. A creditor, whose right is defeated by an alienation 
by-his debtor, cannot be said to have lost his right. The word “defeat” 
occurs in Sec. 53, Transfer of Property Act; but it cannot be sup gested 
that any extinction of the creditor’s right is implied in that term. Simi- 
larly lapse of limitation defeats a right but does not destroy it, except 
within the limits of Sec. 28, Transfer of Property Act. 

This distinction assumes some importance in applying the proviso 
which was added to Sec. 19 by the Amending Act, 9 of 1929, passed not 
long after the Full Bench decision in 1928. That proviso runs as follows:— 

Provided that no voluntary transfer made in favour of the vendee after 
the institution of a suit for pre-emption shall defeat any right which the 
plaintiff had at the date of such institution. 

If the proviso is applicable to the circumstances of this case, there can 
be no difficulty in decreeing the plaintizt’s suit, but the Amending Act was 
published in the official gazette on February 15, 1930, and it became opera- 
tive from that date under Sec. 5 of the U. P. General Clauses Act I of 
1924, that is to say, after the institution of the suit for pre-emption but 
before the suit was decided by the first court on December 20, 1930. It is 
argued that retrospective effect cannot be given to the proviso which can 
apply only to suits instituted after the Amending Act came into force. 
This contention has found favour with my learned brothers; but I am 
unable to accept it for two reasons. The first is that the proviso must be 
read with the section to which it is appended. It should not be taken as 
a rule standing apart from Sec. 19. If we read the section and the proviso 
together, it seems to me that the crucial date is the date of the decree; and 
as the Amending Act had come into force before the ‘court of first instance 
passed its decree, it should be applied, and no retrospective effect is implied 
in its application to the present case. To make myself clear, I would re- 
produce the section with the proviso. They now run as follows:— 

No decree for pre-emption shall be passed in favour of any person, unless 
he has a subsisting right of pre-emption at the time of the decree 
provided that no voluntary transfer made in favour of the vendee after 
the institution of a suit for pre-emption shall defeat any right which the 
plaintiff had at the date of such institution. 

The section is a direction to a court. If the court finds, when it 
Proposes to pass a decree, that there is a certain rule of law laid down for its 
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guidance, it must follow it in passing its decree. If the Amending Act Gm 

had come into force after the first court passed its decree, and the proviso 7... 

is applied at the stage of the appeal, retrospective would be given to it _—_— 

but not if it was on the statute book when the decree is to be passed. Haan 
‘The proviso does not create any right, nor does it divest anyone of oe 

bis right. The right of pre-emption, which it is its object to protect poran Ma 

accrued long before the institution of the suit; it-did sb under Sec. 11, _— 

when the a deed was executed. Nothing happened after the accrual of ale] 

that right which might have had the effect of extinguishing it. As already = 

observed, the acquisition of an equal right by the vendee operates as a bar 

to the court passing a decree for pre-emption. Section 19, or any other 

section of the Pre-emption Act, or the case law before it, did not lay down 

that the right of pre-emption is destroyed in those circumstances. I 

emphasise this point, because it was mentioned in course of the arguments 

that the proviso could not revive a right which had been extinguished by 

the vendee acquiring an equal right by gift. This contention is based on 

an assumption which is wholly unwarranted. The right was neither 

extinguished, nor was in abeyance. It was a right which Sec. 19 as it 

stood before’the Amending Act, did not allow the court to give effect to. 

The proviso having been added before the Court proceeded to pass the 

decree must be given effect to. 


The second ground, on which I base my conclusion, is that Sec. 19 is 
so worded as to make the rule therein contained as a rule of procedure 
rather than a rule of substantive law. Mark the similarity between the 
opening words of Sec. 11, Civil Procedure Code and Sec. 19. . Both sections 
embody directions to the court and have no reference to the substantive 
rights of the parties. Similarly, Sec. 3, Indian Limitation Act, directs 
courts not to entertain a suit instituted after the expiry of limitation 
provided therefor. None of these is a rule of substantive law. All of 
them provide the manner in which the court is to act. To my mind, 
Sec. 19, read with the proviso, lays down how the court is to act in passing 
a decree for pre-emption. It is a well settled rule of law that an enactment 
which provides procedure applies to suits pending at its date. The proviso 
read with Sec. 19 is a direction to the Court to pass or not to pass a decree 
in certain cases. If the court finds that a right of pre-emption had accrued 
to the plaintiff and the vendee did not acquire an equal right before the 
institution of the suit but acquired it by a voluntary transfer afterwards 
it must proceed to pass a decree. 

In the result, I T would allow the appeal, set aside the decree of the 
lower appellate court and restore that of the court of first instance. 

By THE Cournt—The appeal is dismissed with costs, 

Appeal dismissed 
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Cru. BALAK RAM ATMA RAM (Plaintiff) 

eae versts 

L SECRETARY OF STATE FOR INDIA IN COUNCIL TROUGH 

Abrd 9 THE COLLECTOR OF SHAHJAHANPUR (Defendant)* 

suraman, Rallweays Act (IX bf 1890), Secs. 77 and 140 and Civil Procedure Code, Sec. 80— 

Cj. Suit for damages against State Reilway—Notice on Collector under Sec. 80, 
BENNET, J. C. P. C—Whetber can also amount to good notice under Sec. 77, Railways 

Act. 


Two separate notices are necessary before a suit for damages against a 
State Railway on account of loss of goods delivered to be carmed by 
railway can be maintained. There must be a notice given to the Railway 
administration under Sec. 77 of the Railways Act within six months of 
the date of the delivery of the goods, and the plaintiff must also give 
notice to the Collector under Section 80, C. P. C. and wait for a period of 
two months before he sues. Notice served on the Collector under Sec. 80, 
C. P. C. within six months of the date of the delivery of the goods is not 
2 good notice under Sec. 77, Railways Act, to the Railway Administration. 

LETTERS PATENT APPEAL against the decree of the Hon’sBLE Mr. 
Justice J. D. YOUNG. 


Shabd Saran for the appellant. 
Mubammad ‘Ismail (Government Advocate) for the Crown. 


The judgment of the Court was delivered by 


Sulaiman, SULAIMAN, C. J.—This is a plaintiff’s appeal arising out of a suit for 
C J. damages against the Secretary of State on account of ae loss of 18 cases 
of vegetable oil which were consigned to Shahjehanpur from Bombay. The 
consignment was not delivered at Shahjehanpur and the plaintiff sent a 
notice to the Collector of Shahjehanpur under Sec. 80, C. P. C., claiming 
damages and after haviag waited for over two months brought the present 
suit. Admittedly no separate notice under Sec. 77 of the Railways Act 
was served on any officer of the Railway. The suit was contested inter 
alia on the ground that it must fail for want of a notice under Sec. 77 of 
the Railways Act. The first Court held that the notice not having been 
given the suit was not maintainable, and dismissed the claim. On appeal 
the lower appellate Court came to the conclusion that notice given to the 
Collector was quite sufficient and the defect was cured. On appeal to 
this Court a learned Judge has come to a contrary conclusion and restored 

the decree of the first Court. 

The only point for consideration in this Letters Patent appeal is 
whether the notice given to the Collector dispensed with the necessity of 
serving any other notice under Sec. 77 of the Railways Act. 

Obviously the object of the two provisions are quite distinct and 
separate. Sec. 80 applies to all suits brought against the Secretary of 
State and it requires that no suit shall be instituted until the expiration of a 
two months next after notice in writing has been given to a Secretary to 
the Local Government or the Collector of the district. Sec. 80 therefore 
provides a period for the notice, and the person who has given such notice 
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must wait for that full period before he brings any suit. That the Collec- av 
tor does not necessarily represent the Secretary of State for India in Council Fo 
in all cases is apparent from the fact that the Legislature has thought fit to pits 
name him specifically in this section. Barax Rax 

Sec. 77 of the Indian Railways Act is meant for an entirely different. 7 or 
purpose. It is confined to suits brought against the Railway Administra- starz 
tion for loss, destruction or deterioratior of goods, and provides that no | —— 
person shall be entitled to a refund or =o compensation unless his claim oe 
has been preferred in writing by him >r on his behalf to the Railway E 
‘Administration within six months from the date of the delivery of the 
animals or goods for carriage by railwzy. The object obviously is that 
prompt notice should be given to the ralway company to enable them to 
make enquiries and settle the matter out of court by paying compensation 
to the plaintiff, if possible. The period of six oaks prescribed in this 
section is by way of a bar of limitation ard is not like the period prescribed 
in Sec. 80, C. P. C. which has to be excluded from computation under 
Sec. 15(2) of the Limitation Act. 

It follows that the two sections being clearly independent, two sepa- 
rate notices are necessary before the suit can be maintained. There must 
be a notice given to the Railway Adrrinistration under Sec. 77 of the 
Railways Act within six months of the date of the delivery of the goods, 
and the plaintiff’ must also give notice to the Collector under Sec. 80, 
C. P. C. and wait for a period of two months before he sues. l 

The learned advocate for the appelant contends before us that the 
“Railway Administration” has been defined in Sec. 3 (6) of the Railways 
Act as meaning the Manager of the ratway, including the Government. 
He then argues that notice to Governmenz is quite sufficient. This must be 
conceded. He then infers that notice zo the Collector would be notice 
to the Government of India and would -herefore be sufficient. This con- 
tention cannot be accepted. The Collector of a district does not represent 
the Government of India in railway mat ers and unless there is a statutory 
provision to that effect a notice sent to the Collector of a district would 
not be a notice served on the Government of India. As already pointed ` 
out, the reason why a notice to the Colector for purposes of Sec. 80 is 
sufficient is that there is a specific provision to that effect in that section, 
and not that the Collector represents the Secretary of State in all matters. 

Sec. 140 of the Railways Act lays Cown that a notice or other docu- 
ment required or authorized by this «ct to be served on a Railway 
Administration may be served, in the case of a railway administered by 
the Government, on the Manager. Tht obviously indicates the way in 
which a notice required by Sec. 77 of the Railways Act is to be served. 
Indeed, it has been held in a number of zases by this Court that the word 
“may” in this section is the equivalent o- the word “must” and that there 

| is no other way open except that provided in the section, see Great Indian 
Peninsula Railway Company vw. Chand-a Bai, Great Indian Peninsula 
Railway Company v. Ganpat Rai,’ and Cawnpore Cotton Mills Co., Ltd. 
vy, Great Indien Peninsula Railway? Een without going to this length, 
1L L R. 28 AIL 552 "LL R. 33 Al s4 ’? . 
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it is quite sufficient to say that for purpases of Sec. 77 a notice to a Collector 
cannot be considered to be a notice to the Government, in the case of a 
State Railway. 

The learned advocate for the plaintif has relied strongly on the case 
of Radha Shyam v. The Secretary of Siste for India. In that case atten- 
tion was concentrated on the question whether Sec. 140 was exhaustive 
and must be strictly complied with. One learned Judge simply took it for 
granted at p. 25 that the notice served upon the Government through the 
Collector within six months was sufficient to satisfy the requirements of 
Sec. 77. No reason was given and noo authority was quoted, and it is 
even doubtful whether the point was at all pressed at the bar. The other 
learned Judge had some doubts on this point for. at p. 27 he remarked: 

Whether the Collector is the proper person to receive notice under 
Sec. 77 on behalf of the Government when notice is served on the Govern- 

ment and not on the Manager IJ ex No opinion, 
but as the learned Government Pleader for the railway had omitted to 
suggest that he was not the proper person, the learned Judge did not differ 
from the view held by his learned colleague. That case cannot, therefore, 
be taken to be any conclusive authority on this point. The next case on 
which reliance is placed is the case of Hirachand Succoram Gandy v. G. I. P. 
Railway Company, Bombay” There again one learned Judge following , 
the opinion of one of the Judges in Redbg Shyam v. The Secretary of State 
for India remarked at p. 555 that notice served under Sec. 80, C. P. C. 
on the Collector within six months may be considered to be a good notice 
under Sec. 77 to the railway administration. The use of the word “may” 
might suggest that that was not the final opinion intended to be expressed. 
In any case the other learned Judge refrained from expressing any such 
opinion. With great respect we are not prepared to accept such a view. 

It seems to us that in view of the provisions of Sec. 77 and Sec. 140 
of the Indian Railways Act, it is impossible to hold that a notice served on 
the Collector of a district is a sufficient notice served on the Government 
of India for the purposes of Sec. 77. 

We accordingly dismiss this appeal with costs. 

Appeal dismissed 
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AHMAD ALI KHAN AND aNnoTHER (Defendands) 
; versis 
RIYASAT ALI KHAN AnD oTHeErs ({Pleintiffs)* 

Pensions Act (XXII of 1871), Sec. 12—Political pension—Suit filed in Civil 
Court after obtaining permission under Sec. 6—Sauit compromised —Claim 
to pension withdrawn in leu of monthly allowence—Whether compromise 
valid. af 

The predecessor of the plaintiffs, after obtaining the certificate of the 
Collector under Sec. 6 of the Pensions Act (XXIII of 1871), ingtituted a 
suit in the civil court against the predecessor of the defendants {or a 
declaration of his alleged share in the political pension of his ancestors. 
7 “L. P. A. 65 of 1934 
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This suit was compromised and a decree was passed in terms of the 
compromise. Under the compromise the predecessor of the plaintiffs aban- 

_ doned his claim not only to his share in the` political pension but also his 
share in the estate in lieu of a monthly allowance to be paid to him and 
his representatives generation after generation by the predecessor of the 
defendants and his representatives. In a suit for recovery of arrears of 
monthly allowance, beld, (by Sulaiman, C. J.), that the abandonment 
of the claim to have the question tried by the civil court would not in 
itself amount to an assignment of any share in the political pension 
within the meaning of Sec. 12, Pensions Act, but merely the withdrawal 
of the suit in lieu of the consideration offered, and such a course was not 
obnoxious to the provisions of the Pensions Act, and therefore the com- 
promise was valid. 

Held (by Bennet, J.), that the provision of the compromise that the 
plaintiff relinquished his right to the pension was null and void within the 
meaning of Sec. 12, Pensions Act. But the compramise did not depend 
on that single consideration. There was also the consideration that the 
plaintiff relinquished his right to the property, and therefore the compro- 
mise could not be said to have been one without consideration and was 
valid. 

LETTERS PATENT APPEAL against the decree of the Hon’sBLe Mr. 
Justice J. D. Youns. 


Sir Wazir Hasan and Ishaq Abmad for the appellants. 
P. L. Benerji and M. A. Aziz for the respondents. 


The following judgments were delivered:— 


BENNET, J.—This is a Letters Patent Appeal by the defendants . 


against a judgment of a learned single Judge of this Court. The case 
arises as follows:— 

One Aminulla Khan, resident in Saharanpur, had a pension of Rs. 65 
per mensem from Government, and he also owned an estate. He died some 
time prior to 1921 leaving three sons, Syed Muhammad Khan, Malik 
Muhammad Khan and M Eliyas. Syed Muhammad Khan died 
without heirs. Muhammad Eliyas had a son Aftab Ali Khan, and the 
two defendants appellants are the sons of Aftab Ali Khan. The father 
of the present plaintiffs one Samiulla Khan along with one Adil Khan 
brought a suit No..616 of 1921 against Aftab Ali Khan and others for a 
declaration that the plaintiffs were the heirs of the deceased Aminulla 
Khan and were entitled to a share of the pension. No property gther 
than the pension was in dispute in that suit. The suit was contested on 
the ground that Samiulla Khan was not the legitimate son of Malik 
Muhammad Khan. Permission was obtained under Sec. 6 of the Pensions 
Act from the Collector for this“suit to be heard by the Civil Court. On 
August 8, 1922 the parties entered into a compromise which was filed in 
court and the suit terminated by a decree in the terms of the compromise. 
This compromise sets out that the claim of Adil Khan to receive Rs, 24-6-0 
per mensem out of the pension of Aminulla Khan of Rs, 65-2-0 per mensem 
should be decreed; secondly, that Samiulla Khan, the plaintiff, was the son 
of Malik Muhammad Khan, and also. 

in accordance with this compromise Nawab Samiullah Khan and his 
representatives were entitled to get Rs. 50 per month, generation efter 
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. generation from Nawab Aftab Ali Khan and his representatives. 

-It was. also agreed upon that the (payment of this) monthly allow- 
ance of Rs, 50 shall for ever remain a charge upon the property and the 
pension allowance of Nawab Aftab Ali Khan. In lieu of this Samiulla 
Khan relinquished his entire share in the property inherited from Nawab 
Saiyed Muhammad Khan, and Nawab Malik Muhammad Khan. In accord- 


ance with this decree payments were made of Rs. 50 per mensem to Sami- 
ulla Khan and the present suit has been brought by the heirs of Samiulla 


` Khan for arrears of this amount. SamiuHa Khan died on April 25, 1923 


and Aftab Ali Khan died on December 23, 1927. The Munsif decided’ 
the suit in favour of the plaintiffs and the defendants filed an appeal and 
the lower appellate court dismissed the suit of the plaintiffs on the ground 
that the compromise ‘was void under Sec. 12 of the Pensions Act. The 
plaintiffs came in appeal to this Court and the learned single Judge of this 
Court has held that Samiulla Khan was not a person entitled to the pension 
within the meaning of Sec. 12 of the Pensions Act, Act XXII of 1871, 
but he was only a person who had a claim to a pension, and that the civil 
court in 1921 had jurisdiction to hear and decide the ‘suit by virtue of a 
certificate granted under Sec. 6 of the Pensions Act, and that having 
jurisdiction to determine the suit the civil court had jurisdiction to accept 
a compromise made between the parties and that such a compromise would 
be valid. Further the learned single Judge held that under Sec. 24 of the 
Contract Act in the present case the whole of the compromise would not 


„ become invalid. The learned single Judge therefore restored the decree 


of the ‘trial court. 


_~ | In Letters Patent appeal the first point which has been argued is that 


Sec. 12 of the Pensions Act renders the compromise-decree invalid. Now 
Sec. 12 refers to “any pension, pay or allowance mentioned in Sec. 11” and 
Sec. 11 sets out 
No pension granted or continued by Government on political considera- 
tions or on account of past services or present infirmities or as a compas- 
sionate allowance . shall be liable to seizure, attachment or sequestration 
by any process of any court etc. 

There are four kinds of pension set out in Sec. 11. Learned counsel 
ar that these four kinds of pension must comprise all kinds of pension 
other than those set out in Sec. 7. Sec. 7 refers to two kinds of pension. I 
do not consider that this argument is correct because there is nothing, in the 
Pensions Act which states that the two kinds of ion in Sec. 7 and the 
four kinds of pension in Sec. 11 comprise all pohle kad: of pension; nor 
is there any reason to suppose that these six kinds do comprise all possible 
kinds of pension. Further it was argued that because a certificate had been 
granted in 1921 under Sec. 6 therefore the pension in question could not 
have been one under Sec. 7. Sec. 7 states that nothing in Secs. 4 and 6 shall 
apply to the pensions mentioned in Sec. 7. No doubt a certificate is not 
required for a suit about a pension mentioned in Sec. 7, but the mere fact 
that ‘a certificate is not required does not make the proposition correct 
that if a certificate is granted then the pension in regard to which 
it is granted cannot be one mentioned in Sec. 7. ‘The written state- 
ment in:the present suit in additional plea No, 2 set out that the deed of 
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compromise is invalid according to law, that it is not registered nor executed Cmr 
on a stamped paper, that no charge can be created according to law on the Ips 
pension allowance, nor is the Government. pension fit to be transferred. — 
Apparently in drafting this written statement the person who drafted it was Amman Ar 
under the impression that all kinds of Government pensions come under mae 
Sec, 12 of the Pensions Act. This however is not correct. The defendants Rrrasar Aus 
should have made a proper pleading in their written statement that the HAN 
pension was one of the four mentioned in Sec. 11 and it was necessary in my 
opinion for the defendants to produce evidence to show that the parti- 
cular pension in question was one which did come under Sec. 11 of the 
Pensions Act. e onus of proof of the matter was on the defendants 
as they set up Sec. 12 of the Act as rendering the compromise invalid. 
The defendants have neither made the proper allegation nor have they 
produced any evidence on'the point. Under these -ircumstances I consider 
that the defendants have failed to establish that the pension in question 
was one to which Sec. 11 applies and that the compromise was one which 
would be invalid under Sec. 12. I am of opinion that this is not a case 
in which there should be any remand for a finding on the point because 
the defence failed to make the proper allegations in the written statement 
and failed to produce any evidence on the point. The Letters Patent 
Appeal is not the stage of a proceeding where defects in the evidence and 
pleadings of a party can be set aside, and there are rulings of their Lord- 
ships of the Privy Council to that effect. 

However as many other points have been argued in this case I will 
assume for the rest of my judgment that this defect in the case for 
defence does not exist. l 

The next question is whether if the pension was one which would be 
within the meaning of Sec. 12 of the Pensions Act, what would be the effect 
on the compromise. Sec. 12 states that the assignments, agreements etc., 
enumerated by it are null and void. It therefore a that the particular 
part of the compromise by which Samiulla Kea a all his 
right to the pension would be null and void. It is to be noted that the 
compromise does not set out that the allowance of Fs. 50 per mensém should 
be paid to Samiulla out of the pension. The compromise merely’provides . 
that it should be paid as an allowance per mensem and the compromise 1s 
silent as to the source from which the payment is to be made. There ig 
therefore nothing which could be invalid as regards Sec. 12 in connection 
with the provision for the payment of Rs. 50 per mensem. The invalidity © 
which is alleged is in regard to the relinquishment by Samiulla of his right 
to the pension, and this is set out in the compromise clearly and definitely. 
J am of the opinion that this provision that Samiulla relinquished his right to 
the pension may be regarded as null and void within the meaning of 
Sec. 12(provided of course on the assumption that the pension -is one 
under Sec. 11). That provision is no doubt part of the consideration of 
the agreement. The other part of the consideration moving from Sami- 
ulla was that he gave up his right to the property which had devolved 
from Syed Muhammad Khan. Two considerations therefore moved 
from Samiulla: and of these. two considerations one was- null and void. 
Now a consideration which is null and void is distinct in my opinion from 
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a consideration which is unlawful. A consideration which is unlawful 
is stated by Sec. 23 of the Contract Act to be one which is forbidden by 
law, or is it of such a nature that, if permitted, will defeat the provisions 
of any law; or is fraudulent; or involves injury to the person and pro- 
perty of another or is regarded by the Court as immoral or op to 
public policy. Now this particular consideration is not forbidden by 
law, nor is it of such a nature that if permitted it would defeat the provisions 
of any law. The law makes this particular a ent to give up a claim 
to the pension null and void. There can decor be no question of 
defeating the provisions of the law by recognising that that consideration 
is null and void. 'This is not defeating the provisions of the law but is 
carrying out the provisions of the law as the particular provision states 
that the particular agreement is null and void. The case therefore is 
different from a consideration which is unlawful. If there is a considera- 
tion which is unlawful then under Section 24 of the Contract Act even if 
there are other considerations which are perfectly good, the agreement 
will still be void because the existence of one unlawful consideration taints 
the whole agreement and renders the whole agreement void. What I 
have said in regard to consideration applies NP in regard to the object 
of an agreement both under Sec. 23 and under Sec. 24. Now the case of a 
null and void consideration has a different effect on an agreement from a 
case of an unlawful consideration. Sec. 25 of the Contract Act provides 
that an agreement made without consideration is void. If therefore there 
is a single consideration for an agreement and that consideration is void 
then the agreement is one without consideration and the whole agreement 
is void. But in the present case the compromise did not depend on the 
single consideration that Samiulla was to relinquish his right to the pension. 
There was also the consideration that Samiulla relinquished his right to 
the property. That consideration of relinquishment of his right to the 
property is a perfectly good consideration and therefore the compromise 
cannot be said to have been one without consideration moving from Sami- 
ulla. For these reasons I consider that even on this theory of the appellant 


the compromise would still be a valid compromise. 
The next point on which argument is directed is a more difficult one 


=- and that is whether the compromise can bind the defendants, the sons 


of Aftab Ali, who was a party to the compromise. As regards this High 
Court there is a ruling reported in Awad Ali v. Ali Ather! of a Full Bench 


‘ which is binding on us which lays down in connection with the question 


of pre-emption as follows:—(p. 531). 

I am also clearly of opinion that Sec. 37 confers that benefit and imposes 
the obligation upon the representatives of the parties if the parties should 
die before the contingency occurs. 

That is, it was held by the majority of that Bench that the second 
paragraph of Sec. 37 of the Contract Act would apply to a case of that 
nature. ‘This paragraph lays down \ 

Promises bind the representatives o2 the promisors in case of the death of 
such promisors before performance, unless a contrary intention appears 
from the contract. 

In addition to that Full Bench ruling there are certain other considera- 
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tions which apply to the present case. There was a bona fide family, Gv 
dispute in regard to this pension and the Collector had granted a certificate |,,; 
under Sec. 6 of the Pensions Act and the civil court lawfully had the — 
case within its jurisdiction. Under those circumstances the parties came to Amman Au 
a compromise of this family dispute. The compromise was embodied in i" 
the decree. It appears to me that such an arrangement is intended to Rrrasar Au 
permanently bind the members of the family. In the case of compro- Kran 
mise decrees passed on family disputes it would be intolerable if the 5.0) J 
members who succeed the actual persons making the compromise were 

allowed to sez the compromise aside on the simple ground that they were 

not parties to the compromise. Such settlements of family disputes are 
intended by the law to be of’ a permanent nature. Further there is the 
allegation in the plaint that the defendants are in possession of the pro- 

perty which was left bf Aminulla Khan and the property which was left 

by Aftab AH Khan. The defendants have not pleaded that they were 

not in possession of the property, nor did they raise this point in their 

grounds of frst appeal to the lower appellate court. I consider that the 
compromise will be binding on the defendants, the sons of Aftab Ali 

Khan, to the extent of the property left by Syed Muhammad Khan which 

is in their possession. To this extent I consider that the argument is 
well-founded that the liability of the defendants should be limited to 

the assets of the property left by Syed Muhammad Khan in their hands. 

The decree therefore should be varied to this effect. The compromise 

set out that the payment of Rs. 50 per mensem to Samiulla should be made 
generation arter generation so long as the property left by Syed Muham- ` 

mad Khan remains in the possession of Aftab Ali Khan or in the possession 

of his representatives. The suit has not been brought to enforce a charge 

on that property, but nevertheless I consider that there is a liability on 

the defendants to the extent of the property in their hands. 


Some further question was argued in regard to the question of 
registration of the compromise. At the time when the compromise was 
drawn up in 1922 the Registration Act was slightly different from what 
it is at present and in Sec. 17 (2) it provided that nothing in Clauses (b) 
and (c) of Sub-sec. (1) applies to any decree or order of a court. That 
provision of law was interpreted by their Lordships of the Privy Council 
in the year 1919 in Hemanta Kumari Debi v. Midnspur Zamindari Co.” 
and their Lordships stated that where there was a compromise filed in 
court which easel property which was not the subject of the case s 
in that court then registration was umnecessary even in regard to that 
property. “his is shown in the ruling of their Lordships at pp. 496 to 
498. Subsequently by Act XXI of 1929 this Sec. 17(2) of the Registra- 
tion Act has been amended and it mow excepts a compromise decree 
passed in regard to property which is not the subject of the suit. But 
the compromise with which we are dealing was of August 8, 1922, before 
this Sec. 17(2) of the Act had been amended. Clearly therefore regis- 
tration was not necessary for the compromise even so far as it affected 
the property of Syed Muhammad Khan which was not the property in 
dispute in that case. 
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Various rulings have been shown to us’ by learned counsel for- the 
appellant in his very able address in which he has pointed out’ that the . 
mere existence of a compromise and a decree passed on that compromise 
does not prevent an execution court or a different court from investigat- 
ing the question whether certain terms in that compromise, would not ` 
amount to a penalty which would be invalid under Sec. 74 of the Indian 
Contract Act. I consider therefore that it is open to us to go into the 
question of whether the compromise in question would or would not be 
valid. -But as I have stated above in my opinion learned counsel for the 
appellants has failed to establish that the compromise was one which is 
invalid. For these reasons I consider that this appeal should fail except 
to the extent that the decree to be granted to the plaintiffs should be 
against the defendants out of the assets of Syed Muhammad Khan in 
their hands. set ` ae 

SULAIMAN, C. J.—I concur in the order proposed. No doubt there 
are several classes of pensions and those falling under Sec. 7 are not subject 
to the provisions of Secs. 4 and 6 of the Pensions Act (Act XXIII) of 
187.1. It is also true that the burden is on the defendants to show that 


+ the pension in dispute in this case was of the class mentioned in Secs. 11 


1 
? “i 
1 ' 


and 12. But inasmuch it has been assumed throughout in all the courts 
that this was a political pension of the nature to which Sec. 12 would be 


„applicable, I would prefer not to base my decision on the ground that this 


has not been established by the defendants. 

In the same way I have considerable difficulty in holding that even 
if the withdrawal of the claim to the political pension in the former. suit 
was in fact an invalid and void offer, the counter promise is enforceable. 
So far as the Indian Contract Act is concerned, all considerations and 
objects of an agreement,are unlawful which are of such a nature that if 
permitted they would defeat the provisions of any law. If, therefore, the 
object of an agreement is such that if carried out, it would be contrary to 
the provisions of any law, it would follow that it would defeat the provi- 
sions of that law and would therefore be unlawful. Reading Sec. 23 with 
Sec, 24, it would then follow that if any. part of the consideration for one 
or more objects is unlawful, the whole agreement is void. I would, there- 
fore, be inclined to consider that if a part of the offer made by the plaintiffs 
to the former suit was such that if permitted, it would defeat the provisions 
of the Pensions Act, then that part of it was unlawful with the result 
that the whole of the offer made by the then plaintiffs would be void and 
therefore the compromise made by the predecessor of the defendants would 
be without consideration and therefore not enforceable as against the 
unwilling defendants. But the promise made by the defendants’ predeces- 
sor to pay so much a ménth was not unlawful and the consideration passing 
from him was not void. Hence he might have either avoided the contract 
or enforced that part of it which was valid provided he performed the 
whole of his part of the contract. ! 

The cases of conveyances stand on a different footing for two reasons. 
In the first place, Sec. 6, Sub-sec. (4) -of the Transfer of Pro Act in 
terms does not make Sec. 24 of the Indian Contract Act applicable to the 
transfers governed by the Transfer of Property Act. In the second place 
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where one party has performed the whole of his part of the contract, and 
it is only the opposite party which is incompetent to perform one part of 
it, then it is open to the civil court to enforce the performance by the 
second party of that part which he is competent to perform. The present 
case is one where the plaintiffs’ predecessor, assuming that the offer to 
withdraw the claim to the pension was invalid, was not in a position to 
perform a part of the compromise made by him, it might therefore be 
difficult to decree the plaintiff’s claim when one part of the compromise 
made was not capable of being performed. That would amount to a 
substitution of a new contract by the splitting up of the offer made by the 
defendants’ predecessor so as to uphold one part of it which might be 
regarded as consideration for the valid part of the compromise of the 
then plaintiffs and not to uphold the rest. On the other hand, as the 
plaintiffs’ predecessor never afterwards laid any claim to the pension or 
the estate and the defendants are in possession of these it would be unfair 
to the plaintiffs if their claim is dismissed. ; 

I am, however, of the opinion that the withdrawal of the claim to 
political pension made in the previous suit was in no-way invalid. Even as 
regards cases which are governed by Secs. 11 and 12, there is a specific provi- 
sion in Sec. $ that where any person has a claim relating-to such pension or 
grant, he may prefer it to the Collector of the district who may either 
dispose of such claim or under Sec. 6 grant a certificate authorising that 
the case relating to such claim should be-tried by a competent court. When 
such a certificate has been granted by the Collector, it seems to me that a 
civil suit filed in a civil court is a perfectly legitimate action. The civil 
court is-not only competent to try it, but under Sec. 6 of the Act is bound 
to take cognizance- of any such claim and has to try the case and decide 
it. No doubt in deciding that case the civil court is not empowered to 
make any order or-decree in the suit by which the liability of Government 
to pay any such pension or grant would be affected directly or indirectly, 
but the court is authorised to adjudicate upon the rights of the parties, if 
any, and the decree of the court would. certainly be binding upon the 
parties who are before it. It therefore follows that if there had been-no 
compromise but the suit had been tried on its merits and decided in favour 
of then plaintiffs, it would not be right to say that there was any 
defect in the action. I agree with the learned Judge from whose judg- 
ment this appeal has been preferred that the position is the same whether 
the suit is decided by the court after conzest or whether a decree is passed 
in terms of a compromise which has been entered into between the parties. 
The effect of the compromise was that the then plaintiffs abandoned their 
claim not only to their alleged share in the political pension but also to 
their share in the estate of the deceased Syed Muhammad. The then’ 
plaintiffs were entitled to press their claims before the court and ask the 
court to adjudicate upon it and if the decision was in their favour, they 
could have gone to the Collector armed with the decree of the court and 
would most probably have been able to persuade the Collector to recognize 
them as the pension-holders and grant the pension to them. They in consi- 
deration for what was offered by the opposite party abandoned their claim 
to go on with the suit and abandoned their right, if any, to the property as 
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also the pension. I am, therefore, of the opinion that when the suit itself 
was maintainable the abandonment of the claim was valid consideration 
passing from the then plaintiffs which could form good consideration for 
the compromise made by the defendants. I see no objection in a person not 
persisting in his claim for the pension and abandoning the suit which he has 
instituted on the strength of a certificate of the Collector. | 
While Sec. 6 deals with the maintainability of the suit relating to 
pensions, Sec. 11 is directed against a different state of affairs. Where a 
political pension is sought to be seized, attached or sequestrated at the 
instance of the creditor or in satisfaction of a decree or order of -any 
such court, Sec. 11 prohibits such action. Sec. 12, on the other hand, deals 
with private transfers and declares that all assignments, agreements, orders, 
sales and securities of every kind made by the person entitled to any 
pension mentioned in Sec. 11 are null and void. Obviously this deals 
with voluntary assignments etc. made by a person entitled to any pension. 
This section does not govern decrees of courts passed under Sec. 6 of the 
Pensions Act. The word ‘orders’ in this section must mean orders made 
by the person entitled ‘to any pension and is equivalent to payment orders 
made by such persons. ‘The decree itself is therefore not hit by the provi- 
sions of Sec, 12 at all. But inasmuch as the decree is based on a private 
compromise, that part of the terms of the compromise which would offend 


“against the provisions of Sec. 12 would be invalid even though they are 
‘embodied in the compromise decree. For instance, when the political 


pension under the compromise was allotted to the then defendants, an 
attempt to create a charge on that political pension for the purpose of 
securing the payment of the monthly allowance to Samiulla Khan would 
be null and void'and of no effect. But an abandonment of the claim to 
have the question tried by the court would not in itself amount to an 
assignment of any share in the political pension, but merely the withdrawal 
of the suit in lieu of the consideration offered. In my opinion such a 
course is not obnoxious in any way to the provisions of the Pensions Act. 

I am, therefore, of the opinion that the offer made by Samiulla Khan 
to abandon his claim to the estate of the deceased, Syed Muhammad Khan 
as well as to the pension to which he might have been entitled when 
made in a pending suit which had been instituted after obtaining the 
certificate of the Collectér and which was in every way cognizable by the 
civil court, was not unlawful or invalid. The position would have been 
different if we had nothing but a registered compromise between the 
parties which was never filed in any such suit. 

The question of the liability of the heirs of Samiulla Khan is some- 
what difficult; but as there was adequate consideration for the compro- 
mise, which was between the members of the family and was in the nature 
of a family arrangement and it was intended that the allowance would be 
payable by the heirs out of the property left by Syed Muhammad Khan, 
there is no reason why when Samiulla Khan’s heirs are not claiming any 
right to the political pension, they should not be entitled to enforce this 
compromise against the heirs of Aftab Ali Khan. The amount was 
intended to be payable out of the assets of the deceased and the compro- 
muse decree should certainly be binding on the heirs of the parties so long 
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as the assets of Syed Muhammad Khan are available. I am unable tè Gm 
accept the contention that the proper interpretation of the compromise is “oS 
that the sum of Rs. 50 was to be paid out of the political pension and that — 
the words “the property left by Syed Muhammad Khan” would include Amman Ar 
the political pension as well. The contrary is clear from the later portion 5 
of the document in which a distinction is drawn between the property Rrrasr Au 
which had devolved from Syed Muhammad Khan and Malik Muhammad Xrax 
Khan and the pension which had devolved from three persons, Malik 
Muhammad, Syed Muhammad and Amin Ullah Khan. In view of the c3. 
_ pronouncement of their Lordships of the Privy Council in the case quoted 
by my learned brother, the want of registration is not fatal. 
By THE Cournt—This appeal is allowed in part and the decree of thc 
learned Judge of this Court is modified to this extent that the plaintiffs’ 
claim for the recovery of the amount sued for is maintained but it 18 
ordered that the same would be realizable out of the assets, if any, left 
by Syed Muhammad Khan, now in the hands of the present contesting 
defendants. As the appeal has failed substantially, the respondents should 
get their costs from the appellants who should bear their own costs. 
Decree modified - 
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Civil Procedure Code, Sec. 70(1)—Sale of immovable property by Collector— April 29 
Sale confirmed—Record retransmitted to civil court—When sale can be set ENERE 
KENDALL, J. 
aside by Collector. IQBAL AHMAD, 
A Collector has jurisdiction to set aside the sale of immovable property b-n 
held in execution of a decree transferred to him by the civil court in 
accordance with the provisions of Sec. 68, Civil Procedure Code, after 
the sale has been confirmed by him and the record of the execution case 
has been re-transmitted to the civil court, if he is satisfied that the decree- 
holder, by the exercise of fraud, kept the judgment-debtor ignorant of 
the execution proceedings culminating in the sale of the property and 
of the confirmation of sale, and as a cansequence of his fraud the decree- 
holder succeeded in purchasing the property of the judgment-debtor for 
much less than its real value; and the propriety of the order of the Collector ~ 
cannot be called into question in the civil court. 
Mubsmmad Hanif v. Alt Raza, [1933] A. L- J. 1032 applied; Nand 
Kisbore v. Baden Singh, 24 A. L. J. 687 referred to. 


Emst APPEAL from a decree of Basu CHaTuR BEHARI LAL, First 
Additional Subordinate Judge of Jaunpur. 

S. N. Sen and Shiva Prasad Simba for the appellant. 

P. L. Banerji and A. M. Kbweja for the respondents. 

The judgment of the Court was delivered by 

TopaL Arman, J.—The question of law thar arises in the present’ lgba! Abmad, 
appeal is whether a Collector has jurisdiction to set aside the sale of im^ J. 
movable property held in execution of a decree transferred to him by the 
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civil-court in accordance with the provisions of Sec. 68 of the Code of 
Civili Procedure, after the sale has been confirmed by him and the record 
of -the: execution case has been re-transmitted to the civil court, if he is 
satisfied that the decree-holder, by the exercise of fraud, kept the judg: 
ment-debtor ignorant of the execution proceedings ‘culminating in 

sale of the property and of the confrmation of sale, and as a consequence 
of his fraud the décree-holder succeeded in purchasing the property of the 


Iqbal oe judgment-debtor for much less than its real value. 


The plaintiff-respondent held a decree for costs for a sum of Rs. 1585 
against Mohammad Munawar, the predecessor in interest of the defendants. 
The plaintiff applied for execution of the decree by attachment and sale 
of 1 anna 2 pies share out of 4 annas 4-2|7 pies in village Sarai Kheta 


_ belonging to the judgment-debtor. The civil court transferred the decree 


for execution to the Collector. A proclamation of sale was issued by the 
Collector showing an encumbrance of Rs. 30,000 on the 4 annas 4-2|7 pies 
share. The 1 anna 2 pies share that was advertised for sale was actually 


7'sold by the Collector on September 22, 1922 and was purchased by the 


decree-holder for 4 sum of Rs. 1,000 and the sale was confirmed by the 
Collector on October 26, 1922. The record of the execution case was 


+ thereafter sent back by the Collector to the civil court in May 1923. The 


2, 


. decree-holder obtained the sale-certificate on August 20, 1925 and formal 
~ _.delivery of possession was made over to him on October 14, 1925. 


Within a month of the date of delivery of possession, viz., on Novem- 


‘bet 12, 1925 Mohammad Munawar, the judgment-debtor, filed an applica- 


tion before the Collector for setting aside the sale. The application was 


- based mainly on the allegation that the decree-holder by the exercise of 
` fraud kept the judgment-debtor utterly uninformed of the execution pro- 


ceedings and thus succeeded in purchasing property of considerable value 
at a very low price. It-was stated in the application that the ‘decree- 
holder intentionally did not allow notice of the execution proceedings to 
be served on the judgment-debtor, and took steps to prevent the judgment- 
debtor, from getting information of the proclamation of sale or of the fact 
that the property was ordered to be sold. It was further alleged that no 
proclamation of sale was made by beat of drum as required by the rules and 
that, in consequence of the fraudulent proceedings of the decree-holder, no 
intending purchasers except the decree-holder were present on the date fixed 
for sale and thus the decree-holder succeeded in purchasing property of the 
value of Rs. 21,000 for a sum of Rs. 1,000 only. The judgment-debtor 
also asserted that the decree-holder, to conceal his fraudulent proceedings 
and to keep the judgment-debtor ignorant of the fact of the auction sale, 
intentionally did not obtain the sale certificate for about three-years till 
after the date of the sale and, with the same object in view, omitted to 
take out execution for the remaining decretal amount, viz., the sum of 
Rs. 585 and allowed the same to become time-barred. 

.. The- application was filed long after the expiry of 30 days from the 
date of the sale but the judgment-debtor claimed the benefit of the provi- 
‘sions of Sec. 18 of the Limitation Act on the ground that he was, by the 
fraud of decree-holder, kept from the knowledge of the fact of the sale till 


October 14, 1925—the date on which possession was delivered to the 


~ 
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decree-holder. The judgment-debtor accordingly maintained that the 
period of limitation should be computed from the date on which the fraud 
of the decree-holder came to his knowledgs, viz., from October :14, 1925 
and as the application was made within 30 days of the date, it was within 
time. ~: 
The application was opposed “by the decree-halder and the Collector 
called for a report from the Tahsildar. The report of the Tahsildar was 
in favour of the judgment-debtor. He reported that the decree-holder, 
who was the lambardar of the village, “abused his position by practising 
fraud on the drummer and the witnesses” who attested the T A a E 
tion, with the result that no purchaser except the decree-holder was 
present at the time of the auction sale and zhat the decree-holder succeeded 
in getting his bid of Rs. 1,000 accepted by showing an encumbrance of 
Rs. 33,000 which “was also a trick played by” him. He held that the 
value of the property was much more than Rs. 1,000, and attributed the 
omission of the decree-holder to obtain the sale certificate for a period of 


about three years and to execute the decree for the sum of Rs. 585 to his’ 


anxiety to keep the sudgment-debtor ignorint of the fact of the sale. He 
accordingly recommended that the sale be set aside. The Collector agreed 
with the opinion expressed by the Tahsilcar and passed an order setting 
aside the sale on January 4, 1926. 


a 


The suit giving rise to the present appeal was then brought by the 


decree-holder auction-purchaser, for a dec-aration that he was the owner. 


ın possession of the 1 anna 2 pies share and that the order of the Collector 
setting aside the sale was without jurisd-ction. In the alternative, the 
plaintiff prayed for 2 decree for possessicn of the 1 anna 2 pies share. 
Mohammad Munawar resisted the suit on the same allegations on which the 
application for setting aside the sale was based. Mobammad Munawar died 
during the pendency of the suit in the cou-t below, and his legal represen- 
tatives were brought upon the record as defendants to the suit. ~ . 

. At the trial the plaintiff wanted to adduce evidence to prove that the 
proclamation of sale was made by beat of drum, and that thé: judgment- 
debtor had full knowledge of the execution proceedings and of the sale of 
the property. But the learned counsel for the defendant judgment-debtor 
objected to the reception of the evidence on the ground, that if the Collec- 
tor had jurisdiction to set aside the sale, it was not open to the -civil court 
to go into the question whether or not the Collector was right in holding 
that the sale was vitiated by fraud that was perpetrated by the decree- 
holder. The court below accepted the contention of the defendant’s counsel 
and held that the only question that called for determination in: 'the -case 
was whether or not the Collector had jurisdiction to set aside the sale after 
he had confirmed the same. It according y proceeded to Kear arguments 
on the point, and held that the Collector aad no jurisdiction either to set 
aside the sale, or to review the order confirming the sale, after the sale had 
been confirmed and the record of the execation case was re-transmitted tp 
the civil court. It observed that after the confirmation of the oe oy 
the civil court had jurisdiction to set aside zhe sale on the ground of fraud, 
and accordingly, the order passed by the Collector on January 4, 1926, 
setting aside the sale, was without jurisciction. It, therefore, passed a 
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decree in the plaintiff's favour for passession of the share in dispute. 
In support of its view the court below placed reliance on the decision 
of this Court in Nand Kishore v. Badan Singh.’ It was held in that case 


Ayaz Amaan that after a sale has been confirmed by the Collector and the decree has been 


Y. 
NazmuL 


re-transmitted to the civil court, the Collector has no jurisdiction to set 
aside the sale, though he is competent to. 
make any correction in the sale-certificate to make it confirm with the 
proclamation of sale as 2 consequen-ial or incidental exercise of the authority 
vested in him to grant a certificate of sale after the sale is confirmed. 
One of the legal representatives of Mohammad Munawar has come up 
in appeal to this Court, and it is argued on his behalf that the view of law 
taken by the court below is erraneous. In our judgment this contention is 
well-founded and ought to prevail. 
That the orders passed by a Collector confirming or setting aside a 
sale held by him in execution of a decree transferred to him in accordance 


, .with the provisions of Section 68 of the Code of Civil Procedure are judi- 
- cial orders admits of no doubt. The local Government has, in exercise of 


the powers vested in it by Section 70(#) of the Code of Civil Procedure, 
made rules conferring upon the Collector the power to set aside a sale on 
grounds similar to those provided for by Order 21, Rules 89 and 90, Civil 
Procedure Code (vide Rules 996 and 997 of Manual of Orders of the 
Government of the United Provinces in the Revenue Department, Volume 
I).- Similarly Rule 998 framed by the Local Government confers on the 
Collector the power to confirm or tc pass an order setting aside the sale on 
grounds similar to those provided for by Order 21, Rule 92, Civil Proce- 
dure Code. The orders passed by the Collector or his gazetted subordinates 
are further made appealable by the rules to higher revenue authorities. It 
cannot, therefore, be disputed that the Collector has powers similar to the 
powers conferred on the civil courts by the Code of Civil Procedure to 
confirm or to set aside a sale. The order of the Collector confirming or set- 
ting aside a sale, therefore, stands on an identical footing with similar orders 
passed by the civil courts in execution proceedings, and as the orders passed 
by civil courts are judicial orders tke orders passed by the Collector must 
necessarily be judicial orders. Further it is provided by the Code itself 
that in executing a decree transferred to the Collector under Section 68 the 
Collector and his subordinates shall be deemed to be acting judicially (vide 
Section 71, Civil Procedure Code). It is, therefore, mea i that an order 
passed by a Collector either confirming or setting aside a sale is a judicial 
order, and the question that arises fcr consideration in the present appeal 
‘is whether or not the Collectar has inherent power to recall and cancel his 
order confirming or setting aside a sale if he is satisfied that it is necessary 
to do so for the ends of justice or ta prevent abuse of the process to which 
resort must be had by him in executing the decree transferred to him under 
Section 68, Civil Procedure Code. 
l It is well settled that a court has inherent jurisdiction to recall and 
cancel its invalid orders, and to make such orders as may be necessary for 
the ends of justice or to prevent abuse of the process of the court. On 
principle there is no difference between an order pasted by a court and an 
124 A. L. J. 687 


A.L. J. R HIGH COUET . ; 923 


order passed by an officer acting judicially. The orders passed by both are 
judicial orders, and if a court has inherent power to correct its judicial 
orders there seems no justification for holding that an officer acting judi- 
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cially has not similar powers. If a court has power to make such orders Aisaz Arncap 
Y. 


as may be necessary for the ends of justice or to prevent abuse of the process 
of the court, an officer acting judicially must on principle have similar 
powers. It may be that the Collector when executing a decree transferred 
to him under Section 68, Civil Procedure Code is not a “court” but that 
fact by itself cannot divest him of the power to correct or to cancel his 
judicial orders provided valid grounds exist for doing so. 

It is true that neither a court nor an officer acting judicially has power 
to dispense with the provisions of any legislative enactment or to do that 
which is prohibited by any rule of law, but there is no rule of law that 
debars a Collector from recalling his order confirming a sale if he is satisfied 
that the order ought to be recalled in order to secure the ends of justice. 


Rule 998 framed by the Local Government prohibits the institution of a` 
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suit for challenging an order confirming or setting aside a sale, but that 


rule is restricted in its scope to the grounds mentioned in Rules 996 and 
997 for setting aside a sale, and has no application to cases in which the 
order confirming the sale has been secured by the auction-purchaser by 
the exercise of fraud. Further, Rule 998 prohibits the institution of a suit 
and not the exercise of the inherent power possessed by an officer acting 
judicially to correct his judicial orders. Fraud vitiates all proceedings 
including judicial orders and if the Collector is satisfied that the decree- 
holder perpetrated fraud not only in publishing or conducting the sale but 
also in keeping the judgment-debtor ignorant of the fact of the confirma- 
tion of the sale, he has, in our judgment, inherent power to set aside the sale 
with a view to prevent an abuse of the proceedings held by him, 

But it is argued that the Collector becomes functus officio after re- 
transmitting the decree to the civil court and thereafter has no jurisdiction 
to set aside the sake and, in support of this contention, reliance is placed on 
the decision in Nend Kishore v. Badan Singh We are unable to agree 
with this contention. ‘The’re-transmission of the decree to the civil court 
no doubt puts an end to the jurisdiction of the Collector to take further 
proceedings in execution of the decree, but it cannot divest him of the 
inherent jurisdiction possessed by him tc correct his judicial orders or to 
review the same. The inherent power vested in a court or in a judicial 
officer to set right judicial orders previously passed does not depend on the 
continuance of the proceedings in the course of which the order was 
but can be exercised even if the proceedings have terminated. This was 
the view taken by a Full Bench of this Court in Mubemmad Hanif v. Ali 
Raza? In that case a decree was transferred for execution by the Subordi- 
nate Judge of Cawnpore to a civil court in Allahabad. An application for 
execution was made in the Allahabad court, to which the judgment-debtor 
objected on the ground that the decree had been adjusted out of court under 
a private arrangement. On the date fixed for the hearing of the objection 
the decree-holder was absent and his pleader stated that We had no instruc- 
tions. The Allahabad court then heard the objection and allowed it ex 
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Cn parte. The execution case was then struck off and a certificate was sent 
1935. to the Cawnpore court stating that the decree had been fully satisfied and 
——~., that the case had been disposed of. Thereafner the decree-holder made an 
Ayaz Arman application in the Allahabad court for the setting aside of the ex parte 
pepe order on the ground that he had been prevented by sufficient cause from 
Hasan ot appearing on the date,.of hearing. ` The court entertained the applica- 
-7..,, tion and set aside the previous ex parte order allowing the objection ‘and 
lgba! z. | dismissing the application for execution and restored execution case to 
the file of pending cases. The Full Bench held that the Allahabad court 
_ ;~Ħ; had jurisdiction to pass the order that it did and observed that 
“=o the decree-holder applied invoking inherent jurisdiction of the court to, 
i ; set aside an ex parte arder to meet the ends of justice. The proper court 
_to entertain such an application was obviously the very court which -had 
passed the order which was sought to be set aside. The inherent jurisdic- 
i tion vested in that court, and not in the Cawnpore court which could not 
- properly consider the propriety of the previous order. If a question arose 
for a review of judgment or for setting aside an ex perte order, that 
jurisdiction could be properly exercised by the court which passed the 
ae previous order. This is not a case of a further execution of the decree, 
a which cannot be ordered after the satisfaction had been recorded and 
certificate sent to the original court, but a question as to whether a 
previous proceeding should or should not be reopened. ral 
These observations make it abundantly clear that the inherent’ jutis- ~ 
Y diction possessed by a court to which a decree is sent for execution does 
not terminate with the conclusion of the execution proceedings in ‘that 
court. It, therefore, follows that the Collector is not divested of the 
inherent jurisdiction possessed by him simply because of the termination of 
the execution proceedings and the re-transmission of the decree to the civil 
court. In Nand Kishbore’s case the order of the Collector setting aside the 
sale was sought to be supported in this Court on the ground that the 

Collector could in exercise of the power of review vested in him, set aside 
a sale. But this Court overruled this contention on the ground that there 
was nothing in the order of the Collector in that case to suggest that he 
was exercising the power of review. In the case before us we however find 

> . that in the application that was made by Mohammad Munawar for setting 
aside the sale he requested the Collector to review his order confirming the 
sale. Apart from this, in our judgment, the decision in Nand Kishore’s 

case cannot be reconciled with the Full Bench decision of this B 
above. ! ' 

, For the reasons given above we hold that’ the Collector had jurisdiction 
to set aside the sale and the propriety of his order could not be called into 
question -in civil court. We accordingly allow this appeal, set aside the 

~. decree of the court. below and dismiss the plaintiff’s suit with costs here 
”-" and below. l > 


= ž l Appeal allowed 
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MAHARAJ KUMAR GOPAL SARAN NARAIN SINGH 193$ 
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COMMISSIONER OF INCOME TAX, BIHAR AND ORISSA" Bo: rs 
Income Tax Act, Sec. 12(1)—Estate sold for (inter aha) a life annuity—W bether Lorp 
life annuity 1s ‘come’ in the bands of the vendor—Sec. 2(1)—' Agricultural BianemurcH 
income’—Meaning of. aD eee 
By an indenture the appellant conveyed his estate to a Ram: and obtained ieee 
from her in exchange (1) a covenant to pay certain debis, (2) a sum of Sm LANcHLOT 
cash to meet the expenses of his daughter’s marriage and 0) 2 covenant to SaNDRasoN 
pay a life annuity, such payment bemg secured by a charge upon the 
property thereby transferred. Held, that this is a case where the owner 
of the estate has exchanged a capital asset for (inter ala) a life annuity 
which is ‘income’ in his hands within the meaning of that word as used `n 
Sec. 12 (1) of the Income Tax Act of 1922. It is not a case in which he - 
has exchanged his estate for a capital sum payable in instalments. 
Held, further, that the annual payment is not “agricultural income” 
within the meaning of the Income Tax Act. 
The word ‘income’ in Sec. 12(1), Income Tax Act, is not limited by 
_ the words ‘profits’ and ‘gains? Anything which can properly be described 
_ as income, 1s taxable under the Act unless expressly exempted. Commis- 
-sioner of Income Tax v. Shaw Wallace 8 Co., [1932] A. L. J. 588 relied on. 


APPEAL from a decision of the High Court of Judicature at Patna. 


A. M. Latter, K. C., Sir Sultan Akmed and Heyworth Talbot for the 
appellant. 
A. M. Dunne, K. C. and Sir T. G. Sérangman for the respondent. 


The following judgment was delivered by 


Lord RUSSELL oF Ki1LtowEN—The appellant appeals from a judg- Lord Russell 
ment of the High Court of Judicature at Patna on a reference under Sec- of K'lowen 
tion 66 (2) of the Indian Income-tax Act, 1922 (hereinafter referred to as 
the Act). The question for decision may be stated to be whether the 
appellant is assessable to income tax and super tax in respect of an annual 
sum of Rs. 2,40,000 payable to him during his hfe pursuant to a covenant 
contained in the indenture hereinafter mentioned. 

The appellant was the owner of an estate in British India known as 
the Nine Annas Tekari Raj. He had a daughter who had married a son 
of Rani Bhubaneshwari Kuar (hereinafter referred to as the Rani): 

By an indenture, dated March 29, 1930, and made between the 
appellant of the one part and the Rani of the other part, the appellant 
conveyed the greater portion of his said estate to the Rani for the valuable 
consideration therein appearing. The indenture recites among other facts 
that the appellant was absolute owner of the estate, and oe for the 
purpose~of discharging certain of his debts and of obtaining for himself 
an adequate income, he had agreed with the Rani for the absolute sale and 
transfer to her of that portion of his said estate described in the first 
schedule, in consideration of the Rani covenanting to pay the said debts 


*P. C. A. 12 of 1935 





119 


Crem. 
1935 
MAHARAJ 
KUMAR 
¥ 
COMIT- 


SIONER OF 


926 PRIVY COUNCIL ko [1935 ] 


(which amounted in fact to 2 sum of over Rs, 10,00,000) and to pay to 
him a sum of Rs. 4,73,063 in cash to meet the expenses of his daughter’s 
marriage and other urgent necessities, and further covenanting to pay him 
annual sums during his lifetime of Rs. 2,40,000 in manner thereinafter 
appearing, such payment being secured -by a charge upon the property 
thereby transferred. By the operative part of the indenture it was wit- 
nessed that in pursuance of the said agreement and in consideration of the 


Jxcome TAX sum of Rs. Rha nee toe to the appellant, and in further consideration 
e 


Lord Ranell Of the covenant by 


of Killowens 


Rani for payment to the appellant during his 
lifetime of the annual sum of Rs. 2,40,000 by six instalments, and also in 
consideration of the covenant to pay and indemnify the appellant in 
respect of the said debts, the appellant assigned the hereditaments therein 
described unto the Rani absolutely. The indenture contained a covenant 
by the Rani with the appellant for payment to him, during his lifetime, 
of the yearly sum of Rs. 2,40,000 by six equal instalments, with interest 
at 12 per cent. per annum on any overdue instalment, and to pay the 


` said debts and to keep the appellant indemnified against all suits, actions 


and proceedings whatsoever in respect of the said, debts or any of them. 
This indenture does not itself contain any charge on the estate of the 


“annual sums covenanted to be paid; but their Lordships were informed 


-- and the case proceeded upon the footing that the stipulated security had 


been given by a separate document. 7 l 
= The taxing authorities in assessing the appellant in respect of the year 
1931-1932 facladed in his assessable income the following item:—‘Other 
sources, annuity, Rs. 2,40,000,” being the sum received by him in pur- 
suance of the Rani’s covenant. The appellant contends that no part of 
this receipt. should be included, (1) because, being merely an instalment 
of the purchase price payable on the sale of his estate, it is not an annuity 
but a capital sum; alternatively (2) because even if it be an annuity 
it is not taxable, because it does not fall within the description of what is 
taxable under the Act; and in the further alternative (3) because even 
if it would -otherwise fell within such description, it is “agricultural in- 
come” and as such specifically excepted from the operation of the Act. 
The relevant provisions of the Act are the following:— 

2. In this Act unless there is anything repugnant in the subject or 
context,— . 

(1) ‘agricultural income’ means— 

_(#) any rent or revenue derived from land which is used for agricul- 
tural purposes, and is either assessed to land-revenue in British India or 
subject to a local rate assessed and collected by Officers of Government 
as such; .... 

„3. Where any Act of the Indian Legislature enacts that income tax shall 
be cha: ged for any year at any rate or rates applicable to the total income 
of an assessee, tax at the rate of those rates shall be charged for that year 
in accordance with, and subject to the provisions of, this Act in respect of 
all income, profits and gains of the previous year of every individual, Hindu 
undivided family, company, firm and other association of individuals. 

4, (1) Save as hereinafter provided, this Act shall apply to all income, 
profits or gains, as described or comprised in Sec. 6, from whatever source 
derived, accruing or arising, or received in British India or deemed under 
the provisions af this.Act to accrue, or arise, or to be received in British 
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India. 
(2) n es eee oe se 
(3) This Act shall not apply to the following classes of income: 


(viii) Agricultural income. 


. 6. Save as otherwise provided by this Act, the following heads of income, 
profits ‘and gains, shall be chargeable to income tax in the manner herein- 
after appearing, namely:— 

(i) Salaries. 


(vi) Other Sources. 

7. (1) The tax shall be payable by an assessee under the head ‘Salaries’ 
in respect of any salary or wages, any annuity, pension or gratuity, and 
any fees, issions, perquisites, or profits received by him in lieu of, or 
in addition to, any salary or wages, which are paid by or on behalf of 
Government, a local authority, a company, or any other public body or 
association, or by or on behalf of any private employer. . © 

12. (1) The tax shall be payable by an assessee under the head ‘Other 
Sources’ in respect of income, profits and gains of every kind and from 
every source to which this Act applies (if not included under any of the 
preceding heads). 

(2) Such income, profits and gains shall be computed after making 
allowance for any expenditure (not being in the nature of capital expendi- 
ture) incurred solely for the purpose of making or earning such income, 
profits or gains, provided that no allowance shall be made on account of 
any personal expenses of the assessee. 

` In their Lordships’ opinion it is impossible to hold that this annual 
payment is “agricultural income” within the meaning of the Act. It is 
not rent or revenue derived from land; it is money payable under a 
contract imposing a personal liability on the covenantor the discharge of 
which is secured by a charge on Jand. The covenantor is at liberty to 
make the payments out of any of her moneys, and is bound to make 
them whether the land is sufficiently productive or not. Their Lordships 
are in agreement with the opinion of the Judges in India, which upon this 
point was unanimous. 

Upon the remaining questions there has been a division of opinion 
among those Judges. Chief Justice and Varma, J. were of opinion 
that the sum in question was not a capital sum, but was “income” witht 
the meaning of that word as used in Section 12(1) of the Act, and 
therefore taxable. On the other hand Khaja Mohammad Noor, J. took 
the view that the transaction was a sale of the estate for a capital sum or 
price of an amount dependent on the duration of rhe appellant’s life, and 
that each annual payment was an instalment of the capital sum and 
therefore not taxable as income. 

Their Lordships find themselves in. agreement with the Chief Justice 
and Varma, J. Indeed but for the elaborate argumeht addressed to the 
Board they might well have contented themselves with adopting 
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Crm the careful judgment of the Chief Justice which covers the whole 
193; ground: It is impossible, without ignoring the plain language of the 
indenture of March 29, 1930, to treat the annual payments as instalments 
Marmaray of a capital sum. To say that they are part of “the price” of the sale does 
SENA not make them necessarily capital payments. It is only to say that they 
Comms. are part of the consideration for the transfer of the property, and that 
sone OF consideration may well take the form of annual sums. which will 
Income Tax be income in the hands of the payee. In this indenture the 
Lord Rwswflintention of the appellant is made clear. He was absolute owner of the 
of Kilowes estate; he could have given it away. What he does, and what he states 
in the document he wishes to do, is to part with the estate in order to get 
rid of his debts, and to obtain for himself an adequate income. He 
accordingly transfers the estate to the Rani and obtains from her in 
exchange (1) a covenant to pay the debts in the second schedule, (2) a 
sum of cash to meet the expenses of his daughter’s marriage and (3) a 
covenant to pay him a life annuity. ‘This is clearly no ordinary bargain 
and sale by a vendor and purchaser at arm’s length, for the money con- 
sideration bears no relation to-the actual value of the property. ‘The 
amount ultimately payable by the purchaser depends upon the life of the 
vendor. It is, their Lordships. think, clearly a case where the owner of 
the estate has exchanged a capital asset for (inter alia) a life annuity 
which is income in his hands. It is not a case in which he has exchanged 

his estate for a capital sum payable in instalments. 

But it was argued that even though the life annuity be income, as 
distinct from capital, it still is not income taxable under the Act, because 
the words “income, profits and gains” in Section 12 (1) of the Act must 
be construed as including only such income as constitutes, or provides 
a profit or gain to the recipient; i.e., that the word “income” is in some 
way limited by its association with the words “profits” and “gains”. This 
being so, it is said that in view of (a) the true value of the estate (alleged 
to be about 2 crores of rupees) and (&) the age of the appellant (alleged 
to be about 47 at the date of the tramsaction), the annuity could never 
constitute or provide a “profit” or “gain” to him, and therefore cannot 
be “income” which is taxable under Act. 

Their Lordships agree with the opinion expressed by the Chief Justice 
upon this point. The word “income” is not limited by the words “profits” 
and “gains”. Anything which can properly be described as income, is 
taxable under: the Act unless expressly exempted. In their Lordships’ 
view the life annuity in the present case is “income” within the words used 
in the judgment of this Board which was delivered in the case of Com- 
missioner of Income Tax, Bengal v. Shaw Wallace 8 Co. viz.:— 

Income their Lordships think in this Act connotes a periodical monetary 
return ‘coming in’ with same sort of regularity from definite sources. 
The source is not necessarily one which is expected to be continuously 
productive, but it must be one whose object is the production of a definite 
return, excluding anything in the nature of a mere windfall. This income 
has been likened pictorially to the fruit of 2 tree, or the crop of a field. It 
is essentially the produce of something, which is often loosely spoken of as 
‘capital.’ But capital though possibly the source in the case of income 
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from securities, is in most cases hardly more than an elernent in the process 
of ' production. 
Here the source of the life annuity is the covenant. The life annuity is the 
produce of one of the items (viz., the covenant) which the appellant has 
taken in exchange for the estate. 

Reference was made before their Lordships to various decisions upon 
the taxing Acts of other countries, Acts which are couched in different 
terms and framed upon different lines. So far as those decisions had any 
relevance to the points under consideration, they appear to have been 
suitably considered and dealt with in the judgments of the Chief Justice 
and Varma, J. Their Lordships think it unnecessary to discuss them 
further. They content th ves with repeating the view expressed in 
the judgment of the Board above referred to, that little can be gained by 
trying to construe an income tax Act of one country in the light of a 
decision upon the meaning of the income tax legislation of another. 

For the reasons above appearing their Lordships are of opinion that 
this appeal should be dismissed, and they will humbly advise His Majesty 
accordingly. 

The appellant must pay the costs of the appeal. 

Appeal dismissed 

Douglas, Grant end Dold—Solicitors for the appellant. 

Solicitor, India Ojfice—Solicitor for the respondent. 


JAWAHAR RAM and oTHERS (Plaintiffs) 
versus 
JHINGURI LAL ANd oTHERS (Defendants)* 

Limitation Act, Art. 116—Sale—Held invalid in a-suit—Vendee dispossessed in 
execution of first courts decree—Vendees’ appeals to higher courts dismissed 
—Suit for compensation by vendee—Stariing point of limitation. 

_ The plaintiffs purchased a zamindari share from the defendant. In a 
suit by the sons of the defendant, who impugned the sale on the ground 
that the property which it purported to convey belonged to the joint 
family and there was no legal necessity for the sale, the trial court found 
in favour of the sons and held the sale to be invalid. Effect was given 
to its decree by delivery of possession to the sons. Wendees’ appeals to 
the District Judge and the High Court were dismissed. Subsequently the 
vendess claimed refund of the price and damages basing their claim on a 
covenant in the sale deed, which provided iter «lis that they were 
entitled to compensation “if any sort of defect is found in respect of the 
share sold and it is interfered with.” The claim was brought more than 
six years after the decree of the first court in the sons’ suit and after 
delivery of possession to the sons. It was argued that the plaintiffs’ cause 
of action did not arise until both contingencies happened, that is, defect 
was found in the title of the vendors and possession of the vendees was 
interfered with, and that it cannot be said that the defect was found until 
the High Court finally decided that the sale was invalid. Held, that Art. 
116, Limitation Act, was applicable and the plamtiffs’ suit was barred by 
time. The plaintiffs’ cause of action was complete when the first court 
found that the vendors had no power to sell and the vendees were dis- 
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possessed. Subsequent affirmance of the decree of the trial court cannot 
give 2 fresh starting point. : 
Juscury Boid v., Pirthichand Lar, I. L. R. 46 Cal. 670 at 678-679 applied. 
FIRST APPEAL from a decree of Mautvy M. Owais Karney, Sub- 
ordinate Judge of Gorakhpur. 


Haribans Sabai for the appellants. 

S. B. Johari for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This appeal has arisen from a suit brought by the 
appellants for refund of the price paid by them for a zamindari share in 
two villages to defendant No. 1 and his deceased brother Mahadeo Prasad, 
who executed a sale deed on April 15, 1907 in favour of some of the 
plaintiffs and the predecessors of the others. The principal question 
which arises in appeal is whether the suit has been rightly held by the 
lower court to be barred by limitation. 


The plaintiffs were deprived of the property conveyed by the afore- 
said sale deed in consequence of a decree for possession obtained by the 
sons of defendant No. 1 in suit No. 69 of 1923. The sons impugned the 
sale deed executed by their father and Mahadeo Prasad on the ground that 
the property which it purported to convey belonged to the joint family 
of which the plaintiffs of that suit and the vendors were members and 
that there was no legal necessity for the alienation. The suit was decreed 
by the first court on January 31, 1924. Delivery of possession was taken 
by the successful plaintiffs on February 27, 1924. Part of the land in- 
cluded in the shares was under the cultivation of the vendees who did not 
yacate it. Disputes arose between the sons of defendant No. 1 and the 
vendees, which led to proceedings under Sec. 145, Cr. P. C. These pro- 
ceedings resulted in favour of the vendees, and the sons of defendant 
No. 1 had to institute another suit for possession in respect of the plots 
which had remained in possession of the vendees in spite of the symbolical 
delivery of possession. It is not disputed that the vendees retained posses- 
sion of such plots till a time within six years before the institution of the 
present suit, which was brought on June 30, 1930. From the decree 
obtained by the sons in the court of first instance the vendees had appealed 
to the District Judge, who dismissed it on January 19, 1926. A second 
appeal to the High Court was dismissed on October 31, 1928. A Letters 
Patent appeal was likewise dismissed on June 2, 1930. It would be seen 
that the present suit is within six years from the judgment of the District 
Judge and the judgments of the High Court in second and the Letters 
Patent appeals, and from the time when they finally lost possession of the 
plots actually cultivated by them. It was, however, brought more than 
six years after the decree of the first court and after the ‘dakhal dehan? 
in respect of the shares in dispute. The controversy between the parties 
relates to the starting point of limitation. The present suit must be held 


‘to be barred, whichever article of limitation mentioned in the course of 


the arguments (Articles 62, 97, 116 and 120) be considered to be appro- 
priate, if time is taken to have run from the date of the decree of the trial 
court or the date of delivery of possession. If, on the other hand, time 
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be reckoned from the decree of any of the courts af appeal, the suit is in 
time if Art. 116 is applicable. If the period of limitation be- reckoned 
from the findl judgment of the High Court, the suit is in time whichever 
article referred to be applied. 

To determine the proper article of the Limitation Act applicable to the 
circumstances of the case and the starting point thereunder, the nature of 
the plaintiffs’ claim has to be examined. The plaintiffs claimed refund of 
the price and damages basing their claim on a covenant contained in the 
sale deed, dated April 15, 1907, which runs as follows:— l 

Now, we, the executants, or our heirs, neither have nor shall have any 

concern or connection with the shares sold. If in future we, the execu- 
tants, or our heirs, bring any sort of claim in respect of the thing sold, it 
shall be false and illegal. If by reason of the act of us, the executants, or 
the omission of us, the executants or our heirs, any sort of defect is 
found in respect of the share sold and it is interfered with, the vendees 
shall have the power to recover by proper means the whole of their sale 
consideration fram our house and movable and immovable property . 

The plaintiffs are also entitled to rely on the implied covenant imported 

into every sale deed by Section 55(2), Transfer of Property Act, whereby 
the seller shall be deemed to contract with the buyer that the interest 
which the seller professes to transfer to the buyer subsists_and that he has 
power to transfer the same. 
The implied covenant is, however, less camprehensive than the express cove- 
nant quoted above as it also includes the undertaking which, by force of 
statute, is part of every contract of sale in respect of immovable property. 
If there had been anything in the express covenant overriding the implied 
covenant, the latter would have been superseded to that extent. The pre- 
sent case is free from any such complication. 

It has been held in numerous cases that Art. 116 of the First Schedule 
to the Indian Limitation Act is applicable to a suit for compensation by a 
vendee who has been deprived of the property purchased by him in conse- 
quence of a defect in the title of the vendor. See, for instance, Mobam- 
mad Siddiq v. Mohammed Nub' in which a large number of cases are 
referred to and discussed. In certain cases a distinction has been drawn 
between cases in which a vendee is dispossessed and those in which he was 
unsuccessful in obtaining possession. To the latter class of cases Art. 97 
has been held to be more appropriate. We are af opinion that, having 
regard to the frame of the present suit, it cannot be regarded otherwise 
than as a suit for compensation for breach of a contract in writing and 
registered, and that Art. 116 is applicable. ‘Ihe plaintiffs charge the 
defendants with a breach of warranty of title and of a covenant for quiet 
enjoyment. The measure of compensation is claimed to be the price paid 
by them together with out of pocket expenses incurred in defending their 
title. The covenant contained in the sale deed, of which the breach is 
complained, is expressly referred to in the plaint. 

The material question to determine is the starting point of limitation. 
According to the language’of Art. 116 read with Art. 115, it is clearly the 
time when the contract, of which the breach is complained of, was broken. 
According to the convenant, on which the plaintiffs’ claim rests, they are 
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entitled to compensation “if any sort of defect is found in respect of the 
share sold and it is interfered with”. It was found by the trial court in 
the suit by the sons of defendant No. 1 that there was no legal necessity 


.for the sale, which the vendors were not empowered to make according to 


Hindu law. The vendees’ possession was interfered with when delivery of 
possession was given to the successful plaintiffs of suit No. 69 of 1923. It 
is argued that the plaintiffs’ cause of action did not arise until both contin- 
gencies happened, that is, defect was ound in the title of the vendors and 
possession of the vendees was interfe-ed with, and that it cannot be said 
that the defect was found until the High Court finally decided that the 
sale was invalid. Reliance is placed on Servothema Rao v. Chinnasami 
Pillsi which was a suit by the vendee for compensation after his suit for 
possession was dismissed by the first appellate court and the High Court, 
though it had been decreed by the tr-al court. The learned Judges appa- 
rently applied Art. 97 of tHe Limitation Act and took the judgment of the 
High Court as the terminus a quo. The suit would have been barred if 
limitation had been reckoned from the date of the judgment of the first 
appellate court. The case is certainly an -authority for the view that the - 
limitation runs from the date of the final decision of the High Court. The 
learned Judges observed that 
It Was only when it was finally determined that the sale by the plaintiff’s 
vendor could not take effect against the sale by the manager that the 
former .sale became infructuous, consequently it was only then that the 
consideration failed. 
The same view had been taken by the Madras High Court in an earlier case, 
Rajgopslen y..Somasudra Thambiran® wherein it was held in similar cir- 
cumstances that . 
Where, as in the present case, a man has been dispossessed by suit, it 
would, in our opinion, be equally unreasonable to require him to sue for 
relief founded on such dispossession before the date of the final decree under 
which he was dispossessed. The dspossession in execution of the decree of 
the court of first instance was not final but subject to the result of an 
appeal, and the effect af filing of the appeal was to reopen the question of his 
right to possession and make it once more sub-judice pending the decision 
of the a If the appellant had succeeded, his dispossession under the. 
decree of the court of first-instance would have been disregarded for pur- 
poses of limitation, and he would have been held to have been in possession 
throughout. 

In a somewhat hard case like the one before us, the-reasoning on which 
the decision of the Madras High Court. proceeds is attractive. The exis- ` 
tence or absence of legal necessity is Highly controversial in many cases of- 
alienations by the manager of a joint Hindu family, and the vendee may 
honestly believe that an adverse decision given by the trial court is errone- 
ous and is likely to be reversed in appeal. It is but reasonable that he 
should have an opportunity of challenging it by an appeal to a higher court. 
At the same time, it should be borne in mind that the period of six years 
is' sufficiently long to enable a vendee ro fight out his case in the courts of 
appeal and, at any rate, in the first court of appeal, which is the last court 
so far as facts are concerned. The ground on which the Madras view 
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roceeds is, to our mind, negatived by a dictum of their Lordships of the 

rivy Council in Juscurn Boid v. Pirthichand Lal Chowdbury.* The facts 
of that case are not similar, but the argument repelled by their Lordships is 
the same as put forward before us and as was given effect to in the two 
Madras cases cited above. The question before their Lordships was whether 
failure of consideration occurred when an adverse decision was given by the 
trial court or when it was affirmed by the High Court. The Lecdahips 
said: . 

But by the decision in the first suit, No. 243 of 1904, the sale was 
reversed in its entirety and for all purposes irrespective of the decrees in 
the three later suits, so that if the reversal of the sale is the cause of 
action, the only question is whether time began to run, as the plaint 
alleges, from August 3, 1906 the date of the appellate decree, or, as the 
defendant respondent contends, from August 2+, 1905, the date of the 

original decree in suit No. 248 of 1904. 
(The decree of the first court had been affirmed in appeal). 

Both courts have held that the failure of consideration was at the date 
of the first court’s decree. Their Lordships feel no doubt that as bet- 
ween these two decrees this is the correct view, for whatever may be the 
theory under other systems of law, under the Indian Law and procedure 
an original decree is not suspended by presentaticn of an appeal, nor is its 
operation interrupted where the decree on appeal is one of dismissal. 

It is clear to us that this dictum runs counter to the reasons on which 
the decision of the Madras High Court is founded. Their Lordships do 
not recognize that in India the controversy, set at rest by the decree of the 
first court, is again sub-judice, if an appeal is presented, so as to interrupt 
the operation of the decree appealed from where it is affirmed in appeal. 
It may be otherwise where it is reversed or interfered with on appeal. In 
the case before us it was found by the court of first instance that the sale 
was invalid, and effect was given to its decree by delivery of possession. 
The vendees either did not apply to the courts of appeal for stay of execu- 
tion, or they applied but were unsuccessful. In eather case, the decree of 
the trial court remained operative throughout the litigation which was 
carried up to the High Court. We think that the plaintiff’s cause of action 
was complete when the first court found that the vendors had no pna to 
sel] and the vendees were dispossessed. Subsequent affirmance of the decree 
of the trial court cannot give a fresh starting pomt. The fact that the 
vendees managed to retain actual possession of part of the land included in 
the vended property in spite of delivery of possession cannot save limita- 
tion. They were deprived of the shares sold by delivery of possession. If, 
in disregard to the process of law, they retained possession of the ‘sir’ and 
‘khudkasht’ cultivated by them and had to part with it later on, it cannot 
be relied on as showing that their cause of action accrued long after the 
delivery of possession. The covenant, on which the plaintiffs’ suit is based, 
gives them a right to sue when “interference” with their possession occurs. 
Tt cannot be said that no interference occurred when delivery of possession 
was taken by the successful plaintiffs of suit No. €9 of 1923. The breach 
of the covenant under the law takes place when interference failing short 
of complete dispossession occurs, for it follows another contingency con- 
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templated by the covenant, namely, “defect is found.” We think that the 
` finding of the court of first instance In the suit brought by defendant No. 1, 


followed by delivery of possession, which at least amounts to interference 
within the meaning of the covenant. made time running against the plain- 
tiffs under Art. 116, Limitation Act, - 

Articles 62 and 97 were referred to in the course of the arguments and 
relied on by the respondents, ‘These articles provide shorter periods of 
limitation and, if they be applied, the plaintiffs’ suit is barred, but for the 
reasons already stated we do not think they can apply having regard to the 
circumstances and the frame of the present suit. It was faintly suggested 
on behalf of the appellants that Art. 120 is applicable, as no other article 
is appropriate. As we hold that Art. 116 is ‘applicable, the residuary Art. 
120 cannot apply. l 

The result is that this appeal fails, and is dismissed with costs. 

. Appeal dismissed 


AJODHIYA PANDEY (Defendant) 
© VETSHS : 
_ RAJNA AND oTHers (Plaintiffs) * 
Tenancy Act (II of 1901) Sec. 22—Sccpe of—Occupency tenant dies under Act 
_ XU of 1881—Succeeded by widor-—Widow dies under Act II of 1901— 
Succession after ber desth—How governed. 
~ Where an occupancy tenant dies under Act XII of 1881 and is succeeded 
by his widow who dies under Act II of 1901, the succession is not 
governed by Sec. 22 of Act II of 1901 but by the personal law of the 
deceased male occupancy tenant. 7 
LETTERS: PATENT APPEAL against the order of the Hon’BLE Mr. 
JUSTICE KENDALL. 


Haribens Sabai for the appellant. 
N. P. Asthena for the respondents. 


The following judgments were delivered:— : 


-  BENNET, J.—This is a Letters Patent appeal by a defendant under the 
following circumstances:—The opposite party, Mst. Rajna, was one of the 


, plaintiffs in a suit asking for possession of an occupancy holding on the 


grounds that she was the daughter of Madho, who died some time previous 
to Act II of 1901, that Madho had been succeeded by two widows both 
of whom died during the pendency of Act II of 1901, the last. widow dying- 
in the year 1924, and that the defendants had interfered with her posses- 
sion. The defendant-appellant before us based his claim on two grounds, 
firstly, that he was related to Madho and entitled to succeed Madho as a 
reversioner and, secondly, that he was one of the zamindars, and he claimed 
that Mst. Rajna was not entitled to succeed to this occupancy tenancy on 
the death of the last widow in the year 1924. ‘The case raises difficult - 
points of interpretation of. Sec. 22 of Act I of 1901. The learned single 
judge has held against the appellant. Various rulings have been cited and 
it must be admitted that the rulings are very conflicting. The question 
*L. P. A. 86 of 1934 
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is where an occupancy tenant dies during the pendency of Act XII of 1881 
and his widow succeeds and that widow dies during the pendency of Act H 
of 1901, who is entitled to succeed to the penises hele On the one 
hand, various rulings have held that Sec. 22 of Act II of 1901 applies and 
that the widow is to be taken as the occupancy tenant for the purpose of 
that section and that the order of succession prescribed by that section 
should be followed in relation to her. On the other hand, a number of 
rulings have laid down that in this case Sec. 22 is not intended to apply 
and that the succession must be governed by the ordinary rules of the 
personal law which applies to succession to land as laid down in Sec. 9 
of Act XII of 1881, subject to the condition imposed by that section that 
no collateral relation shall succeed unless he shared in the cultivation. We 
confess that there is considerable difficulty in interpreting Sec. 22 of Act I 
of 1901 and it is not at all clear whether it was or was not intended to 
apply to a case of this nature. To make the section apply to a case of this 
nature the aid of Sec. 13 of the U. P. General Clauses Act will have to 


be invoked. Section 13 of that Act lays down that unless there is any- ' 


thing repugnant in the subject or in the context words importing the mas- 
culine gender should be taken to include females. But we consider that 
there are things repugnant both in the subject and in the context. As 
regards the subject the question is in regard to widows who in the case of 
Hindu widows are holding the estate of a Hindu widow in the tenancy in 
question. Such an estate is limited in the manner of Hindu law and the 
Hindu Law provides a certain order of succession by the reversioners on 
the death of the widow. If Sec. 22 was intended to apply to those Hindu 
widows who were holding the interest of a Hindu widow when the Act 
came into force, then we would have expected to find a definite provision 
in Sec. 22 to that effect, but the section is entirely silent as to what is to 
happen in the case of such widows, and the section does not purport at all 
to deal with widows. Then again when we come to the question of con- 
text, we find that in this Sec. 22 there is a provision in Sub-sec. (b) for 
the interest to devolve “on his widow till her death or re-marriage.” Asa 
female cannot have a widow this provision is therefore repugnant to mak- 
ing Sec. 22 apply to female holders. From these considerations of the 
subject and the context we come to the conclusion that the table of succes- 
sion in Sec. 22 was not intended to apply to widows who had succeeded 
under Sec. 9 of Act XII of 1881 to the interest of a Hindu widow in the 
tenancy of an occupancy tenant. Act II of 1901 provided in Sec. 16 that 
Every tenant having a right of occupancy under Sec. 11, or under the 
corresponding provisions of Act XUI of 1881. ..shall be called an 
occupancy tenant and shall have all the rights and be subject to all the 
liabilities conferred and imposed on occupancy tenants by this Act, 
One of the rights under the Act is in Section 20(2). 
The interest of an occupancy tenant is, subject to the provisions 
of this Act, heritable. 

The interest therefore remained heritable; but the Act did not contain 
any provision which applied to the order of inheritance in the case in ques- 
tion. Even under the general law apart from Tenancy Acts the interest 
of a tenant is heritable. In the Transfer of Property Act, Act IV of 1882, 
Chapter V provides that the interest of a lessee is transferable, and therefore 
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heritable; but Sec. 117 bars Chapter V applying to agricultural leases except 
when notified by the local Government. In the Contract Act Sec. 37 
provides that " 
promises bind the representatives of the promisors in case of the death of 
such promisors before performance, unless a contrary intention appears 
from the contract. 

The fact that the occupancy tenancy remained heritable but that the 
order of succession was not affected is also shown by Section 2(4) Act II 
of 1901 which provided: 

All rights acquired under the enactments hereby repealed: shall, 
so far as may be, be deemed to have been acquired hereunder. 
The words “so far as may be” show that the provisions of Act II of 1901 
only apply so far as may be suitable. 

We now examine the cases-which have been cited in this appeal. In 
order of time comes Dulari v. Mul Chand’, where the occupancy tenant 
died under Act XII of 1881 leaving two daughters, Mst, Shibbo poor and 


. Mst. Dulari rich. Under Hindu law Mst. Shibbo alone succeeded, and on 


her death Mst. Dulari claimed against the sons of Mst. Shibbo. The court 
held j 
Sec. 22 of the Tenancy Act purports to provide for the devolution of 
an occupancy holding, and if the estate of Mst. Shibbo was that of a 
full occupancy tenant within the meaning of the section, then there is 
no doubt that the holding would devolve upon her death on her two 
sons. Mst. Dulari, the plaintiff, however, contends that Mst. Shibbo had 
only a daughter’s estate, that is, a restricted life estate in-the holding which 
came to an end with her death. 
With this part of the judgment we are in agreement and we consider that 
this passage was a sufficient reason for the finding that Mst. Dulari had a 
right to succeed as the succession in Sec. 22 did not apply to Mst. Shibbo 
as she was not a full occupancy tenant. The judgment went on to say 
It sems to us that Mst. Daulari’s rights were acquired on the death 
of ‘her father, that is to say prior to the passing of the present Tenancy 
Act, and that these rights were merely postponed during the life-time of 
Mst. Shibbo. The present Tenancy Act does not purpose in any way to 
take away the rights which had already been acquired. 

We think that Mst. Dulari did not acquire rights on the death of her 
father, but she had a mere spes successionis or chance of succeeding, such as 
is mentioned in the Transfer of Property Act, Section 6(¢) as not transfer- 
able. The next case, Mst. Sumari v. Jagesbar*, by a single Judge, was one 
where the facts were identical with the case before us. An occupancy 
tenant was succeeded by his widow under Act XII of 1881 and his widow 
died under Act II of 1901 leaving a daughter who sued for possession as 
heir of the occupancy tenant. The defence was that under Act II of 1901 
the daughter had no right to succeed. The learned Judge did not consider 
whether the provisions of Act I of 1901 applied to the case. He merely 
distinguished the ruling, Dulari v. Mul Chand, on the ground that it had 
been held there that Mst. Dulari had acquired the right to succeed on the 
death of her father and that right Lad merely been postponed during the 
lifetime of her poor sister. As the daughter inthe case before him had 


*[1910]) 7 A L. J. 293 [1913], 20 LC 7 
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not acquired any such right of succession on the death of her father but 
had a mere spes successionis which might have been defeated by the birth 
of 2 posthumous son or by adoption the learned single Judge held that the 
plaintiff had no right to succeed. The judgment does not deal with the 
problem of what is the rule of succession in such a case. In Nathu v. 
Gokalia® an occupancy tenant died under Act XII of 1881 and was succeed- 
ed by his widow who died under Act II of 1901, and her daughter took 
possession. The plaintiffs were brothers and nephews of the father who 
in the case of two of them alleged that they had been joint in cultivation 
with him. The Bench held in the alternative that the plaintiffs could not 
succeed. 

Section 22 of the Agra Tenancy Act provides for the devolution of the 
interest of an occupancy tenant, but it is perfectly clear from the langu- 
age of the section that it only provides for such devolution where the 
tenant dies after the passing of the Act. If we regard Parbhu’s widow 
as the full tenant of the occupancy holding, the plaintiffs have no right, 
because they are not the -male lineal descendants of Parbhu’s widow, nor 
did they share in the cultivation with her. If we consider that Parbhu 
was the last full tenant, and that his widow only succeeded to a widow’s 
estate, then it seems to us that Sec. 22 of the Tenancy Act has not pro- 
vided for the devolution in such a case. ; 


Bisheshar Abir v. Dukbaran Abir* was also a case where the occupancy 
tenant died under Act XII of 1881 and he was succeeded by two daughters 
Mst. Dilasi and Mst. Sumitra. Mst. Diasi died first and then Mst. Sumitra 
died. Plaintiffs were the son and grandson of Mst. Dilasi and defendant 
was the son of Mst. Sumitra. The twa lower courts held that the plaintiff 
who was the son of Mst. Dilasi had a right to half the holding, and the 
defendant had a right to the other half. Mst. Sumitra died while Act U 
of 1901 was in force. On page 200 it was held by the Bench 

Section 22 of the Agra Tenancy Act provides that when an occupancy 
tenant dies his interest shall devolve as therein provided. If we regard 
Mst. Sumitra as the occupancy tenant within the meaning of Section 22 
of the Tenancy Act the plaintiff's title fails. It seems to us that we can- 
not regard Mst. Sumitra as the full occupancy tenant. When she and her 
sister succeeded they succeeded merely as Hindu ladies. There is nothing 
in the Agra Tenancy Act which enlarges the estate of a Hindu female in 
an occupancy holding in possession at the time the Act was passed beyond 
the ordinary estate of a Hindu female. If the Act has not provided for 
the devolution of the interest in an occupancy holding, where it was, at 
the passing of the Act, in the possession of a Hindu female as such, we 

- think that we ought to go to the ordinary Hindu Law to ascertain the 
rights of the parties. We think that the decisions of the courts below were 
correct and ought to be restored. 

We consider that the law laid down in this ruling should be applied to 
the present case, and we agree that we should go to the ordinary Hindu law 
to ascertain the heir and that Act II of 1901 does not provide for the 
present case. In Bhup Singh v. Jai Ram” the law is not clearly laid down. 
In Bechu Singh v. Baldeo Singh? an occupancy tenant died under Act XII 
of 1881 and his widow died under Act I of 1901 and reversioners of the 


"LL R 37 AIL 658 ‘71916] I. L. R. 38 AIL 197 
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husband sued to eject one-Baldeo Singh as her representative. On page 331 
the Bench held: . 
As we have stated above, the siccession opened out to the estate of Ram 
Kirpal when the Rent Act of 1881 was in force. The actual possession of 
the plaintiffs, if they were then in existence, was merely postponed during 
the lifetime of the widow; see Duleri v. Mulchend. 
We do not think that this reasoning is correct, although we agree that 


-~ the Bench was correct in dismissin the plaintiff’s appeal on the ground 


that they had not shared in the cultivation of Ram Kirpal. In Bhawani 
Bbikb v. Sidh Narain” a learned single Judge put forward a different view 
from other rulings and held that where a male tenant died under Act X of 
1859 and his widow died under Act II df 1901 
succession would open out on her death to the heirs of the last male holder 
and would go to the persons entitled under Section 22 of the Agra Tenancy 
Act I of 1901 and then in existence provided that if those persons are the 
daughter’s sons or collateral male relatives in the male line of descent, 
they must be co-sharers in the cultivation of the holding at the time when 
the last occupant died. 

By last occupant the court meant the widow. We consider that the 
weight of judicial decision is in favour of the view which we have taken, 
that where an occupancy tenant dies under Act XII of 1881 and is suc- 
ceeded by his widow who dies under Act II of 1901, the succession is not 
governed by Section 22 of Act II of 1901 but by the personal law of the 
deceased male occupancy tenant. Tte plaintiff, Mst. Rajna, as a daughter 
of the male occupancy tenant is entitled to hold on the death of the last 
surviving widow. The learned single Judge has decided in her favour. 
We dismiss this Letters Patent Appeal with costs. 

SULAIMAN, C. J.—Without committing myself to the view that a 
widow who succeeded to her husband after 1901, is not an occupancy tenant 
within the meaning of the Tenancy Act II of 1901, I agree that the pre- 
ponderance of: authority is in favour of the view that the succession after 
her death occurring before 1926, is not governed by Section'22 of Act II 
of 1901, but by the personal law of her deceased husband. ‘The least objec- 
tionable interpretation of Section 22 is that it did not apply to such widows 
at all. I, therefore, concur in the order proposed. 

By THE Cournt—We dismiss this Letters Patent Appeal with costs. 

"[1923] A L R AIL 18 


NARAINDAS LACHHMANDAS (Plaintiff) 
VETSHS 
DINA NATH and orms (Defendants) * 

Stemp Act (II of 1899), Art. 46B—Psrinership and dissolution—Meaning of— 
Joint enterprise of three firms—Dissolution within mesning of Art. 46B— 
Whether cen take place. : 

The words “dissolution” and “partnership” in the Stamp Act have been 
used in the sense in which they are used in the Contract Act. Under the 
Contract Act one firm cannot be a partner in another firm, so that if three 
firms (each consisting of several partners) agree to combine their property, 

* Misc. Case 262 of 1934 
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labour or skill in some’ business, they cannot be considered to be partners, 
the essential requirement of Section 239 being that the contracting parties 
should be ‘persons,’ Le., individuals. And if they do not form a partner- 
ship, there can be no dissolution of partnership within the meaning of 
Art. 46B, Schedule I, Stamp Act. 

REFERENCE under Section 61 of the Stamp Act. 

Mubemmad Ismail (Government Advocate) for the Crown. 

The parties were not represented. 


The judgment of the Court was delivered by l 


NIAMATULLAH, J.—This is a reference under Section 61 (2), Stamp 
Act. The question is whether the document dated July 15, 1924 is only 
an agreement, as held by the Subordinate Judge, or a deed of dissolution 
of partnership within the meaning of Art. 46B, as maintained by the Chief 
Inspector of Stamps. Messrs. Dina Nath Hemraj, Messrs. Naraindas Luchh- 
mandas and Messrs. Dewanchand and Sons, all of Calcutta, entered into an 
agreement with the East Indian Railway for the supply of castor seeds dur- 
ing the year 1923-24. In pursuance of that agreement they supplied from 
time to time castor seeds and received certain sums of money. Payments 
appear to have been made to all the three sets of suppliers. On July 15, 
1924 they executed a deed reciting their agreement with the East Indian 
Railway, the fact that they had supplied castor seeds, the sums received by 
each and the amount found due to each on settlement of accounts being 
made between them. A certain sum was due from the East Indian Railway 
and it was, by agreement of the parties to the deed, assigned to Dina Nath 
Hemraj alone, who were authorised to recover it from the Railway. Messrs. 
Naraindas Luchhmandas and Messrs. Dewanchand and Sons declared at the 
end of the document to “have no further concern with or share or interest 
in the said” sum. The document makes it abundantly clear that after the 
execution thereof none of the parties had any claim against any other party 
and that a final settlement of accounts in respect to their joint enterprise 
had been made. i 

It seems tò us that, if the agreement in question had been executed 
by three individuals, who had previously entered into a nership for 
the supply of castor seeds to the East Indian Railway, tee of the 
Chief Inspector of Stamps would have been correct. .The agreement, on 
the face of it, puts an end to their relationship qua the partnership pre- 
viously entered into for the purpose of supplying castor seeds to the East 
Indian Railway. The entire assets of the partnership business were brought 
into the hotchpot, and the rights and liabilities of each-of the contracting 
parties were finally determined and the assets completely divided among 
them. E 


There is, however, a peculiar diffculty in accepting the point of view 
put forward by the Chief Inspector of Stamps. Article 46B, Schedule I, 
Stamp Act, provides that a stamp duty of Rs. $ shall be paid on 2 deed of 
dissolution of partnership. The Stamp Act contains no definition of either 
“dissolution” or of “partnership.” ere-can be-no doubt that both these 
terms have been used in the sense in which they are used in the Indian 
Contract Act, which ‘regulates partitership and the dissolution thereof. 
Partnership is defined in Section 239, Indian Contract Act, as 
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the relation which subsists between persons who have agreed to combine 
their property; ee a ease eee gn) a arent 
thereof between them. 

It has been held by this Court in Basanti Bibi v. Babu Lal Poddar! aad 
Jai Dayal Madan Gopal of Benares—!n the matter of that one firm cannot 
be a partner in another firm, so that if three firms agree to combine their 
property, labour or skill in some business, they cannot be considered to be 
partners, the essential requirement of Sec. 239 being that the contracting 
parties should be “persons,” i.e., ind=viduals. We are bound by the view 
taken in the cases above referred to, and must hold that if Messrs. Dina Nath 
Hemraj, Messrs. Naraindas Luchhmandas and Messrs. Dewanchand and Sons, 
the executants of the document under consideration, are firms each con- 
sisting of several partners, their agreement to combine property, labour or 
skill for the purposes of supplying castor seeds to the East Indian Railway 
did not amount to an agreement of partnership. The result is the same if 
any of them isa firm. They may have been partners in the popular sense 
of the term, but could not be considsred to form a partnership, as defined 
in Section 239, Indian Contract Act. If they did not form a partnership, 
there could be no dissolution of partnership within the meaning of Art. 
46B, Schedule I, Stamp Act. 

It is, however, not clear whether anyone of Messrs. Dina Nath Hemraj, 
Messrs. Naraindas Luchhmandas and Messrs. Dewanchand and Sons is a 
concern belonging to several persons as partners, or everyone of them 
belongs to a sole owner. In the former case, the agreement in question is 
not a deed of dissolution of partnership. In the latter case it is. We 
declare accordingly. 


171930] A. L. J. 1517 at 1519 *[1932] A. L. J. 999 


GULZARI LAL (Decree-bolder) 
l versus 
SHEO CHARAN LAL AND OTHERS (Judginent-debtors)* 
Civil Procedure Code, Or. 21, R. 91 and Limitation Act, Art. 166—Application 
under Or. 21, R. 91—When to be made—Limitation. 

An application by the auction-purchaser under Or. 21, R. 91 to set aside 
the sale must be made before the sale is confirmed and Art. 166, Limitation 
Act, applies to such an applicaticn. 

Gopal Seran Narain Ssngh v. Sheikh Md. Absan, 14 C. W. N. 1096 
distinguished; Muthuknmerswam: v. Muthuswemi Thevan, I. L. R. 50 
Mad. 639 and Kashi Ram v. Hashmat Banoo, 1931 A. L. J. 119 followed. 


LETTERS PATENT APPEAL against the decision of the Hon’ble Mr. 
Justice U. S. BAJPAI. 

Gopi Nath Kunzru for the appellants. 

Balesbwari Prasad for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This purports to be a Letters Patent Appeal 
an order of a learned Judge of pa Court dismissing what had a E 
by the appellant an Execution Second Appeal which the learned Judge 

*L, P. A. 48 of 1933 
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thought should have been headed as a Second Appeal from Order. 

l It appears that the decree-holder held a simple mortgage decree against 
certain judgment-debtors and attached some property alleging that it be- 
longed to his judgment-debtors. This property was put up for sale and 
was purchased at auction by 'the`contestimg respondents. No application 
for setting aside the sale was made within 30 days by the auction-p 

with the result that the sale was ultimatety confirmed by the court. Sub- 
sequently a third party brought a suit far a declaration that the property 
which had been attached and put up for sale hzd not belonged to the 
judgment-debtors at all but is his own property. To this the auction- 
purchaser was-made a party. The suit was decreed and it was held that the 
property had not belonged to the judgmeat-debtors at all. 

Upon this the auction-purchaser filed an application purporting to be 
under Order 21; Rule 91, C. P. C. to the execution court asking for the 
sale to be set aside on the ground that the judgment-debtors had no saleable 
interest at all and fora refund of the purchase money paid by them. The 
first court dismissed the application holding that an application under Rule 
91 could lie only before the confirmation of the sale, and that after the 
' confirmation of the sale, it was not maintainable and further holding that 
the application was barred by time. 

On appeal the District Judge has allowed the application. In his opi- 
nion an application under Order 21, Rule 91, could be filed even after the 
confirmation of the sale and the proper article applicable was 181 and not 
166 of the Limitation Act. He has relied on the authority of Gopal Saran 
Narain -Singh v. Sheikh Md. Absen. In that case the property had been 
sold in September, 1907, and the sale was first set aside in that very month, 
though in appeal later on the sale was accepted and confirmed under a 
compromise in 1909. The rights had, therefore, been acquired by the 
auction-purchaser by the sale in 1907 and under Section 6(c) of: the 
Imperial General Clayses Act (Act X of 1897), the provisions of the old 
Act might well have been considered to be still applicable. On the other 
hand, in the case’ of Muthukumarswami Pillai v. Mutbuswami Thevan? it 
has been held that an application for setting aside a sale made more than 30 
days after the sale was barred by Article 166 of the Limitation Act, and 
further that no application under Rule 91 could be made after the con- 
firmation of the sale. 

It seems to us that the scheme of Order 21, Rules 82 to 96 is that after 
a sale has taken place, it can be set aside on an application made either under 
Rule 89, or Rule 90 or Rule 91. But where no application under either 
of these Rules is made or is made and has been disallowed, the court under 
Rule 92 makes an order confirming the sale and thereupon the sale becomes 
absolute. If, however, such an application is allowed, then the sale is set 
aside. The order is final and no suit to set aside the order made under 
that Rule can be brought by any person against whom such order is made. 
Rule 93 then provides that where a sale of immovable property is set aside, 
the purchaser shall be entitled to an order for repayment of his purchase 
money with or without interest. But the right to recover this purchase 
money arises only when the sale is set aside under Rule 92. An application 

114 Cal W. N. 1096 . "I. L. R. 50 Mad. 639 
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for setting aside a sale on the ground that the judgment-debtor had no 
saleable interest in the property made under Rule 91 had to be disposed of 
under Rule 92, but once an order confirming the sale has been made by 
the execution court the question no longer is as to the setting aside of the 
sale. It has already been confirmed and the sale has become absolute. 
There is no provision under Order 21, which would entitle an auction- 
purchaser to reopen the question whether the sale should or should not be 
set aside, ignoring the order'confirming the sale which would stand in his 
way unless it is reviewed or set aside in appeal. It would seem to follow 
that the auction-purchaser has got the ordinary period of 30 days allowed 
by Article 166 of the Limitation Act to make enquiries and satisfy himself 
whether the judgment-debtor had any saleable interest in the property 
at all. But once the confirmation has been made, he can neither bring a 
separate suit to challenge the order, nor have it set aside on discovery of a 
defect in the title of the judgment-debtor. Of course, where a case of 
fraud or misrepresentation etc. is made out, it may be open to him to 
apply for review of the order or seek relief by a separate suit. That is not 
the case here. 

It also seems to us that Article 166 in terms applies to such an applica- . 
tion and would govern all applications made under the Code of Civil 
Procedure to set aside a sale in execution of a decree. This Article was 
applied by a Bench of which one of us was a member, in the case of Kashi 
Ram v. Hashmat Banoo* to an application to set aside a sale on the ground 
that no notice under Order 21, Rule 22 had been received. Article 182 is 
the residuary article and cannot apply when there is a specific article which 
is applicable. Applications under Rule 91, therefore, must be made within 
30 days of the sale which necessarily implies that it must be made before 
the sale is confirmed. We, therefore, agree with the view expressed by the 
learned Judge of this Court that the lower appellate court was wrong in 
applying Order 22, Rule 91 to the case. 

But in view of the provision of Section 104(2), no second appeal lay 
to the High Court and the learned Judge was perfectly right in declining 
to entertain the appeal. 

The only other section under which he could act was Section 115, 
C. P. C. The learned Judge had that section in his mind and in view of 
the fact that the decree-holder himself had got the property attached and 
put it up. for sale declined the exercise of his discretion in tavour of che 
decree-holder. No appeal lies from an order passed by the learned Judge 
under Sec. 115, C. P. C. We accordingly dismiss this appeal with costs. 


Appeal dismissed 


[Ep.—See also Mangal Sen v. Mathura Prashad, 1935 A. L. J. 261 
and Ram Gopal v. Ram Kunwer, 1935 A. L. J. 474.] 
* [1931] A L J. 119 
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VETSHS 
PAHLAD SINGH (Defendant) * 

Criminal Procedtre Code, Secs. 476 and 476B and Chvil Courts Act of 1887, Sec. 
22(1)—Musasif makes complaint under Sec. 476—Appeal to District Judge 
— District Judge transfers appeal to Subordinate Judge—W bether Subordinate 
Jtidge competent to bear appeal. 

Where the Munsif made a complaint under Sec. 476, Criminal Procedure 
Code, and against, this an appeal was filed under Sec. 476B to the Court 
of the District Judge to which the Court of the Munsif was subordinate 
within the meaning of Section 195(3), Criminal Procedure Code, and the 
District Judge transferred the appeal to the Court of. the Subordinate Judge. 
Held, that the making of the complaint under Sec. 476, Criminal Procedure 
Code, does not amount to an ‘order’ within the meaning of Sec. 22(1), 
Civil tri Act, and the Subordinate Judge had no jurisdiction to hear 
the appeal. 

Men phool v. Budbu, 1935 A. L. J. 473 and Mebd: Hasen v. Emperor, 
1935 A. L. J. "66 followed; Kerim Ullab v. Remesbwer Prasad; S1 All. 344 
dissented from. . 


Crvt; REVISION from`an order of MauLvi MunammaDn Taqr KHAN, 
First Subordinate Judge of Meerut. ` 


Saila Nath Mukerji and K. D. Malaviya for the applicant. 

Kumuda Prasad for the opposite party. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is an application in revision from orders passed: 
by the first Subordinate Judge of Meerut. a 

After deciding a Civil Suit the Munsif had made a complaint against 
the defendant in respect of suspected forgery committed by him and cer- 
tain false statements made in the course of the suit, but had refused to make 
any complaint against the witnesses for the defendant. The defendant 
appealed to the District Judge in respect of the complaint made against 
him and the plaintiff filed appeals to that court against whom no complaint 
had been made. -The learned District Judge transferred all these appeals 
to the court of the first Subordinate Judge to dispose of them. He dec- 
lined to make- any complaint against the witnesses and. also directed the 
withdrawal of the complaint against the defendant. a 

In revision the plaintiff-applicant prays that the orders be-set aside as 
having been passed without jurisdiction. | 

_ No doubt inasmuch as the. proceeding has arisen out of a suit decided 

by a Munsif, it is a matter of a civil nature and Section 439, Cr. P. G 
would not be applicable, but Section 115, C. P. C. only applies. (See In 
the matter of the Petition of Bhup Kunwar‘ and Salig Ram v. Ramji Lal? 


The Subordinate Judge has entertained the appeals filed in the court of tHe’ 


District Judge which were transferred to his court and has certainly dis- 
posed of them finally and they are no longer pending in his court. There 
*Civ. Rev. 443 of 1934 
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can, therefore, be no doubt that there is a case decided by him within the 
meaning of Section 115, C. P. C. 

It is contended on behalf of the respondent that the District Judge 
had jurisdiction under Section 24, C P. C. to transfer these cases to the 
court of the Subordinate Judge. But it is quite obvious that even if Sec- 


-tion 24, C. P. C. was applicable, the District Judge could not transfer these 


cases to the Subordinate Judge unless the latter was competent to try or 


dispose of the same. 

There has been some conflict of opinion in this Court as to whether 
a Subordinate Judge is competent, to dispose of such matter on appeal or 
not. The cases of Rem Charan v. Mewa Ram? and Narain Das v. Emperor’ — 
are both distinguishable inasmuch as there the appeal had been transferred 
to the court of the Additional District Judge and not to a Subordinate. 
Judge. Section 8, Sub-sec. (2) of the Bengal, Agra and Assam Civil Courts 
Act (Act XII of 1887) might well have been applied to such a case, because 
under that section, Additional Judges can discharge any of the functions of 
a District Judge which the District Judge may assign to them and when 
discharging such functions they exercise the same powers as the District 
Judge. The word “function” is wide enough to include the hearing of 
appeals under Section 476-B. 

As regards the transfer to a Subordinate Judge, there is the case of 
Karim Ullah v. Rameshwar Prasad,’ decided by Mukerji, J., in which it was 
distinctly held that a District Judge is competent to transfer to a Subordi- 
nate Judge an appeal from “an-order” passed by a Munsif under Sec, 476, 
C. P. C. In that case it was taken far granted that the proceeding in the 
Munsif’s court terminated in “an order.” It does not appear to have 
been argued before the learned Judge taat the proceedings did not terminate 
in “an order” within the meaning of Section 22 of the Bengal, Agra and 
Assam Civil Courts Act. The case relied upon as authority, namely, 
Narain Das v. Emperor was, as already pointed out, distinguishable. 

On the other hand, it has been held in the case of Menphool v. Budhu,’ 
by one of us that it is not open to a District Judge in whose ‘court an appeal 
under Section 476B, Cr. P. C. is pending, to transfer that appeal to the 
court of a Subordinate Judge as the Subordinate Judge has not got juris- 
diction to hear such an appeal. Similarly Bajpai, J. has held in the case 
of. Mebdi Hasan v. Emperor™ that the District Judge has no jurisdiction 
under the Cr. P. C. to transfer such an appeal to the Subordinate Judge. 

The main question for consideration, therefore, is whether a Subordi- 
nate Judge has such jurisdiction under Section 22, Sub-section (1) of the 
Bengal, Agra and Assam Civil Courts Act. The Sub-section provides tha 
a District Judge may transfer to any Subordinate Judge under his adminis- 
trative control any appeals pending before him from the decrees or orders óf 
Munsifs. It is, therefore, quite obvious that unless the proceeding in the 
court of the Munsif terminated in “ar order” within the meaning of this 
sub-section, the Subordinate Judge would not have any jurisdiction to hear 
the appeal. The word “order” has not been defined in the Act but it 
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occurs just after the word “decrees” and an indication as to what it con- 
notes can to some extent be gathered fram the definition of ‘order’ in 
Section 2, Sub-section (14), C. P. C. by way of analogy. According to 
that definition an order means the formal expression of any decision of a 
civil court which is not a decree. Now Section 476, Cr. P. C. does not 
anywhere say that the Munsif in making the complaint has to pass an order 
to that effect. It requires the civil court t make a complaint in writing 
signed by the presiding officer of the court and to forward the same to a 
`” magistrate having jurisdiction. Section 476 which permits an appeal to be 
preferred by the aggrieved party does not say that the appeal is from any 
“order”: passed by the original court. Again the appellate court is not 
required to make any “order” on appeal but has authority either to make 
complaint itself or to direct the withdrawal of the complaint as the case 
may be. One may in a loose way call it an order but strictly speaking 


it 18 not So. 


It seems to us that the mere fact that an appeal is provided to the same 
forum to which appeals ordinarily lie from the ap ble decrees or sen- 
tences of the orginal court does not in any way show that the appeal is 
from the Munsit’s “order.” When we come to examine the nature of the 
proceeding, it is quite obvious that the court being satisfied prima facie 
that there is a fit case for enquiry simply makes a complaint; it does not 
and cannot decide any matter finally against the person against whom the 
complaint is made nor is there any adjudication of any rights of the parties 
at Sections 18 to 21 of the Civil Courts Act deal with the ordinary 
jurisdiction of District Judges, Subordinate Judges and Munsifs which is 
declared to extend to all original suits for the time being cognizable by 
civil courts, and provision is made as to which court appeals would lie. 
Section 22 uses the same words “decrees or orders” as occur in Section 20 
and Section 21. It seems to follow that the words “decrees and orders” 
were meant to refer to decrees and orders passed by a Munsif in civil pro 
ceedings pending before him to which the Code of Civil Procedure would 
apply; aie the making of a complaint ‘under Section 476 is an act 
done by the Munsif under the authority conierred upan him by Section 476 
of the Criminal Procedure Code. 


In these circumstances it seems to us that it is dificult to say that the 


Munsif in making the complaint is passing an order within the meaning of . 


Section 22 of the Bengal, Agra and Assam Civil Courts Act. With great 
respect we are unable to agree with the view expressed in Karim Ullah v. 
Rameshwar Prasad.’ Following the view expressed in two later cases quoted 
above, we hold that the Subordinate Judge had no jurisdiction whatsoever 
to bear these appeals. 

We may however point out that where by the special notification men- 
tioned in Section 21, Sub-section (4) of the-Civil Courts Act, appeals from 
decrees and orders of Munsifs are directed to be preferred to the court of 
such a Subordinate Judge, he would become the court to which appeals 
ordinarily lie from the appealable decrees of the former court under Section 
195, Sub-section (2) and therefore an appeal would lie to him under Sec- 
tion 476B. In such a case there will be no question ef the appeal being 
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transferred by the District Judge to the court of the Subordinate Judge as 
the appeal would be filed in his court direct. 

The revision is accordingly allowed and the order of the Subordinate 
Judge withdrawing the complaint against the defendant Pablad Singh is 
set aside and the case is sent back to the court of the District Judge for 
disposal according to law. As the transfer of the appeal was by the District 
Judge suo moto, we direct that the parties should one their own costs of- 


this revision. 


RAM DEO KURMI (Plaintiff) 
VET SMS 
RAM RATHI and orHers (Defendents)* 
Anda Lew—Alienation—Joint family—Right of son born subsequent to alienation 
—To question slienation—Limitation. 

An alienation of joint family property made by a father who has cons 
then living, the alienation not being one for legal necessity or for payment 
of an antecedent debt, is invalid if made without their consent. Such an 
alienation may be set aside not only at the instance of those sons but at 
the instance of any son born after the date of alienation unless it was 
ratified by them before his birth. 

The cause of action in a suit to set aside the father’s alienation arises 
when the alienee takes possession of the property. The period of 12 years 
is therefore to be counted from that date. That is the material date 
not only as regards the suit of a son in existence at that date, but also the 
suit of a son not in existence at that date. The subsequent birth of the 
latter does not create a fresh cause of action, or a new starting point from 
which limitation should be reckoned. 

Renodip Singh v. Permesbwer Prashad, I. L. R. 47 All. 165 relied on. 


SECOND APPEAL from a decree of Panprr GOPAL CHAND SHARMA, 
Second Additional Subordinate Judge of Jaunpur, confirming a decree of 
MauLv MuHamMMapD JALIL, Munsif. 


Lakshmi Saran for the appellant. 

A. P. Bagchi for the respondents. 

The following judgment was delivered by 

Ganca NaTH, J.—This is a plamtiff’s appeal and arises out of a 
suit brought by him against the defendants-respondents for a declaration 
that the sale-deed, dated April 11, 1910, executed by Bisheshar Kurmi in 
favour of Narain Kurmi, father of defendant-respondent No. 1, was 
invalid. The plaintiff is the grandson of Bisheshar Kurmi. Bisheshar 
Kurmi had two sons Budhu and Sidhu living with him at the time of 
the sale-deed. Ramdeo, plaintiff-appellant, was born sometime in 1919, long 
after the sale-deed. e plaintiff’s case was that the sale was not for 
any valid necessity and was invalid. Defendant No. 1 contended that 
the sale was for valid necessity, that the plaintiff had no right of suit 
and that the suit was time-barred. The trial court found that out of the 
consideration of Rs. 100, only Rs. 10 were paid for a legal necessity, but it 
dismissed the suit on the ground that the plaintiff having not been born on 
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the date of the sale was not competent to challenge it. On appeal, the 
learned Additional Subordinate Judge found that the plaintiff had a right 
to challenge the alienation but the suit was time-barred. He dismissed the 
suit. Against this decision, this appeal has been’ filed: The points for 
consideration are whether the plaintiff had a right of ‘Suit and is his suit 
within time. There can be no doubt that, if at the time of an alienation 
there is no son, a son who is born subsequently to the alienation cannot 
challenge it. An alienation of joint family property made by a father, 
there being no male issue in existence at the date of the alienation, is valid 
though made without legal necessity. Such an alienation cannot be objected 
to by a son born after the date of alienation on the ground that it was made 
without legal necessity. But an alienation made by a father who has sons 
then living, the alienation not being one for legal necessity or for payment 
of an antecedent debt, is invalid, if made without their consent. Such an 
alienation may be set aside not only at the instance of those sons but at the 
instance of any son born after the date of alienation unless it was ratified 
by them before his birth. 

In this case it has not been shown that the alienation in suit had been 
ratified by Budhu and Sidhu before the birth of the plaintiff. The plaintiff 
therefore had a right to challenge the alienation. 

The cause of action in a suit to set aside the father’s alienation arises 
when the-alienee takes possession of the property. The period of 12 years 
is‘therefore to be counted from that date. ‘That is the material date not 
only as regards the suit of 2 son in existence at that date, but also the suit of 
2 son not in existence at that date. The subsequent birth of the latter does 
not create a fresh cause of action, or a new starting point from which 
limitation should be reckoned. In Renodip Singh v. Parmeshwer Prasad* 
four sons of a-Hindu who with him formed a joint family governed by the 
Mitakshara, sued in 1920 to recover possession of an ancestral village which 
had been sold by their father in 1893. ‘The fourth plaintiff was not born 
until 1900 and the suit was brought within 3 years of his reaching his 
majority. It was held that the suit was not prevented by Secs, 6 and 
7 of Limitation Act from being brought under Article 126 of 
Schedule 1 since the cause of action arose in 1893 when the youngest 
plaintiff was not in existence and no new cause of action arose upon hi 
birth; the youngest plaintiff was not therefore within Sec. 6 a “person 
entitled to institute the suit at the time from which the period of 
limitation was to be reckoned”. The suit is therefore evidently barred by 
limitation. It is therefore ordered that the appeal be dismissed with costs 
and the decree of the lower court be eae | Oo 

Permission to file a Letters Patent Appeal is rejected. 


Appeal dismissed 
1L LR 47 AlL 165 (B.C) 
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BANDAN KURMI (Plaintiff) 
VErSUS x se 
BINDRA KURMI AND ANOTHER (Defendants) * Taes 
Civil Procedure Code, Sec. 11 and Or. 2, R. 2—T'wo constructions on. one plot— 
Suit for removal of one construction dismissed—W hether fresh suit for removal 
of the otber construction barred. hye 
Where a person, without the authority of the zamindar, puts up;certain 
constructions and a kolhu on one plot of land in the abadi, tlie dismissal of 
„the zamindar’s suit for removal of the constructions and postession of: land 
covered by them does not bar a fresh suit for removal of the kolhu* (which 
had no connection whatsoever with the other constructions which were the- 
cause of action of the earlier suit) and possession of the land which lies 
underneath it. eo l 
SECOND APPEAL from a decree of MauLvi S. Nawas Hasan, First - 
Additional Sub-Judge of Jaunpur, reversing a decree of Pawnprr 
SURAJ Prasan DuBE, Munsif of Se are 
N. P. Asthana and Kedar Noth Sinba for the appellant. 
M. Waliullab for the respondents. 
The following judgment was delivered by ; 
ALLSOP, J.—This appeal arises out of a suit for the removal of a kolhu 
or sugar mill from plot No. 354 and for possession of the land lying under- 
neath it. There was also a prayer for a‘perpetual injunction. Both the 
courts below have held that the plaintiff is the zamindar of the plot in suit. 
The trial court gave him a decree. One of the defences was that the kolhu | 
had been in existence for more than 12 years. Both courts below have 
found that it has not been in existence for more than 5 or 6 years. ‘The 
learned judge of the lower appellate court dismissed the suit on the applica- 
tion of the principle of Order 2, Rule 2 of the First Schedule of the Code 
of Civil Procedure. : 
In the year 1931 the plaintiff instituted a suit, No. 3 of that year, in 
which he asked for the removal of certain other constructions on plot 
No. 354. The learned judge of the lower appellate court has found that 
this kolhu was in existence at the time when the suit of 1931 was instituted 
and he has held that the plaintiff should have included the removal of the 
kolhu as one of the claims in that suit and as he did not do so he is barred 
now from claiming any relief in respect of it. I may say at once that the 
reliefs which were sought in the suit No. 3 of 1931 as they appear in the 
decree which is on the record are not very artistically expressed.. The 
plaintiff in that suit prayed that he might be given possession of plot No. 
354 in which the constructions complained of were standing and that he 
might get possession of the land lying underneath those constructions. He 


ae. 


" 


r 


Sip he that the constructions should be removed and that the land lying ~ 
un 


erneath them should be restored to its original condition. If the relief 
can be construed as implying a claim to the possession of the whole of plot 
No. 354 there is no doubt to my mind that the principle of res judicata 
would apply. The suit at that time was dismissed and it would not be 
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possible now for the plaintiff to claim possessign of amy part of plot No. 354 
alae the defendants. It seems to me, however, that the real intention in 
e preyious suit was to recover possessicn only of those parts of plot No. 
354 which were covered by the constructions and to obtain also a demoli- 
tion of those constructions. A claim to other parts of plot No. 354 would 
therefore not be barred by the principle of res judicata. I do not see how 
the rule in,Order 2, Rule 2 of the Code of Civil Procedure can apply to this 
case. Each construction gave rise to a separate cause of action and there 
was nothing to prevent plaintiff from suing on a cause of action in 
respect of one or more of the constructions and ae to a later suit any 
relief in i es of a cause of action arising out of another construction. 
an oe n su that a case may arise where a trespasser builds a 
house and hee e plaintiff comes in succession to obtain removal of a 
staircase and a room and so forth until by degrees he has the whole house 
removed. . It is pointed out that a procedure of this nature could not be 
tolerated. The reply to that I think is that a house is one entity and that 
the cause of action arising from the construction of it would be one cause of 
action. There is however no reason for supposing that the kolhu which is 
in suit in the present case had any connection whatsoever with the other 
constructions which were the cause of the suit of 1931. The mere fact that 
these constructions were standing in one plor would not lead to the conclu- 
sion that they all gave rise to one cause of action. A plot might be of any 
size and it would be unreasonable to suggest that a zamindar in a village 
should be compelled, if he sued for the removal of ane construction in one 
-part of the abadi, to sue at the same time for the removal of all other 
constructions which might amount to trespasses in other parts of the abadi. 
As there were separate causes of action it was not incumbent upon the 
' plaintiff to sue in respect of the mill when he instituted the suit in respect of 
the other constructions in the year 1931. I hold therefore that his suit was 
not barred either by the rule of res judicata or by any application of the 
principle set forth in Order 2, Rule 2 of the Code of Civil Procedure. That 
being so, on the findings of the court below the suit should have been 
decreed. 


I allow the appeal and setting aside the decree of the lower appellate 
court restore the decree of the eat court. The plamtiff-appellant will get 
` his costs. 

I am asked to make it clear that the decree is in respect only of that 
part of plot No. 354 which lies underneath the kolhu which is to be 
removed. Leave to appeal is refused. 

. Appeal allowed 
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Contempt of Courts Act (XII a 192 a aia 2 (3)—Contem pt amounts to offetice 
under Penal Code—No action tender the Act to be taken. 
Where a defamatory statement is made against the presiding ieee of -a 
court, which would be a criminal offence under the Indian Penal Code, the 
High Court would not take cognizance of this offence as one falling under 
the Contempt of Courts Act, and the officer concerned has a se by 
way of filing a complaint. 
_ K. Masud. Hasan for the applicant. 
- Application was decided ex parte. 
The following judgment was delivered by 


SULAIMAN, C. J.—This is an application praying that REE ines 
should be taken against the opposite party for contempt of the court of the 
Magistrate inasmuch in his answers to the interrogatories served on him he 
stated that the Chief Reader had friendly relations and influence over the 
court which acted dishonestly and imposed a fine of Rs. 40. This is clearly 
a defamatory statement against the presiding officer, which would be a . 
criminal offence under the Indian Penal and for which the officer ” 
concerned has a remedy by way of filing a complaint. I would not take 
cognizance of this offence as one falling under the Contempt of Courts Act. 

*Cr. Misc. 4 of 1935 


RAMJI LAL AND OTHERS - 
Versus 
EMPEROR* 

Penal Code, Sec. 99—Bailable warrant for arrest of a women—Arrest made witb- 
out informing ber that warrant was bailable—No good faith—Sec. 99 
inapplicable. 

A bailable warrant was issued for the arrest of a woman and delivered 
“to police officers, who proceeded to the village where the woman was hiding, 
and arrested her without informing her that the warrant was a bailable 
warrant and deliberately refused to give her an opportunity of giving bail, 
held, that the police officers were not acting in faith and the provi- 
sions of Sec. 99, I. P. C., were therefore inapplicable, and a right of private 
defence existed. 
CRIMINAL REVISION from an order of Basu Krishna Das, Sessions 
Judge of Muzaffarnagar. 


G. S. Pathak for the applicants. 
M. Waliullab (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 


ALLSOP, J.—The six applicants have been fined Rs. 26 each under Sec. 
147 of the Indian Penal Code and Rs. 26 each under Sec. 323 of the Indian 


Penal Code for rioting and voluntarily causing simple hurt to certain other 
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persons. They have also been bound over to keep the peace under Sec. 106 
of the Criminal Procedure Code. 

It appears that a case under Sec. 498 of the Indian Penal Code was 
proceeding between the husband of one Mst. Chandro and some person or 
persons who were connected with the applicants. A bailable warrant was 
issued for the arrest of this Mst. Chandro and was delivered to a head 
constable and three constables. These officers proceeded to the village where 


the woman was alleged to be living, i.e., the village of Barhauna. com- 
plainant in the 498 case and friends or relations of his from the village of 
Barla joined the police party. All these reached Barla early in the 


morning and proceeded to arrest Mst. Chandro with the result that they 
were attacked and some of them were injured. 

The defence was that the police party had entered the house, where 
' Mst. Chandro was, in the early eae of the morning before daybreak and 
that they had been beaten because they were mi for dacoits. The 
courts below very rightly disbelieved this story. They have found however 
that the fact that the warrant was a bailable warrant was never conveyed 
to Mst. Chandro or to her friends. The learned magistrate has given quite 

ood reasons for thinking that this was so and the learned Sessions Judge 
oe ie. The result of this finding was that the courts below 
.. came to the conclusion that the arrest of the woman was strictly 
not a legal arrest; but they found further that the applicants had exceeded 
such right of private defence as they may have had. The learned Sessions 
Judge was also inclined to apply the provisions of Sec. 99 of the Indian 
Penal Code and to hold that no right a private defence existed. It is clear 
from the reasons given by the magistrate that the fact that the warrant 
was bailable was not communicated, that the failure to give the information 
was deliberate. The magistrate was influenced in part by the fact that the 
complainant in the case under Sec. 498 of the Indian Penal Code and his 
friends were particularly desirous of obtaining possession of the woman. 

I think that the courts below both considered that the police and those 
with them had deliberately refused to give the woman an opportunity of 
giving bail because they wished that she should be actually handed over to 
them. If this was so, ee E a for thinking that 
it was so, there can be no doubt that the police officers were not acting in 
good faith. The provisions of Section 99 of the Indian Penal Code were 
therefore not applicable. ‘There can be no doubt that in the strictly legal 
sense the arrest was an illegal one and that the woman was the victim of 
an offence of illegal confinement. The applicants had every right to pro- 
tect her from the commission of this offence. 

The only question was whether they exceeded their right of private 
defence. Neither of the courts below have given any real reason for 
thinking that the right of private defence had been exceeded. The learned 
Sessions Judge has said that the police party was savagely attacked, but I 
can see no justification for the use of this adverb. The learned magistrate 
seems to have thought that the applicants exceeded their right of private 
defence because they caused injuries to four members of the party of the 
complainant in the case under Sec. 498 of the Indian Penal Code while the 
woman was being held not by them but by the head constable. I cannot 
agree with this conclusion. It is obvious that the whole of the party were 
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preventing the release “of the woman and there is nothing whatsoever to 


- show that she would have been released if the persons injured had not been 


attacked. It is obvious that there was a free fight with lathis. Two of 
the applicants, Nawal and Ramji Lal, were injured in the same way as the 
persons on the other side. It is certainly true that they had between them 
fewer injuries than the others, but the E TEAR is not great.. The nature 
of the injuries was the same, that is, they were the usual injuries caused in 
2 lathi fight—contusions and contused wounds on the head and other parts 
of the body. It does not appear that the applicants continued to beat the 
other side after the woman had been released. Once it is held that the 
applicants had a right of private defence in this matter I think the coñe 
sion must be legally that they were not guilty of any offence. 

I set aside the convictions, the sentences and the order under Sec. 106, 
Criminal Procedure Code. If the fines or any part of them have been paid' 
the money shall be refunded. If any bond has been executed under the 
provisions of Sec. 106 of the Criminal Procedure Code, it shall be cancelled. 

— Application alowed 


MUNNA LAL AND OTHERS 
VETSUS 


EMPEROR* 


Criminal Procedure Code, Secs. 413 end 415—Accused cherged under two sections 
of I. P..C.—Fina] “order —"Charge brought bome to accused. Each fined 
Rs. 50°—Whether appeal Hes. 


The accused were charged under two Sections, viz., Secs. 323 and 427, 
I. P. C. But the magistrate in passing his final order said: “The charge is 
brought home to the accused .. I fine each of them Rs. 50.” On 
appeal the Sessions Judge held that the magistrate intended to convict under 
Sec. 323 and to acquit under Sec. 427; and under Sec. 413, Cr. P. C., no 
appeal lay as the accused had only been fined Rs. 50. Ta vevision it was 
argued that Sec. 413 read with Sec. 415, Cr. P. C., will so operate as to 
give the applicants a right of appeal to the Sessions Court. Held, that in the 
absence of any indication that the magistrate intended to pass two sentences 
or one sentence consisting of two punishments, it cannot be said that the 
Sessions Judge was clearly wrong in holding that- the applicants had no 
right of appeal, and there was therefore no need to interfere. 


CRIMINAL REVISION from an order of R. L. YORRE Esa., Sessions 
Judge of Meerut. 


J. C. Mukerji for the applicants. 


K. Masud Hasan for the opposite party. 
The following judgment was delivered by 


KENDALL, J.—The question raised in this case is whether the aan 


havea right -of appeal. They were all charged under two sections of the 


Indian Penal Code, 323 and 427. But the Magistrate in passing his final 
order said: “The charge is brought home to the accused .I fine each 
of them Rs. 50.” ‘The applicants appealed to the Sessions Judge, who held 
that 1 no appeal my because the applicants had only been fined Rs. 50, so 
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that under Section 413 of the Criminal Procedure Code they could not take 


the matter further. 

It has been argued that this decision of the learned Sessions Judge is 
wrong, and that Section 413 read with Section 415 of the Criminal Proce- 
dure Code will so operate as to give the applicants a right of appeal. The 
argument is that as the applicants were charged with two offences and have 
not been acquitted of either and as the finding is one that the applicants are 
guilty, it follows that both charges have been brought home to them and 
that the sentence of fine imposed must, therefore, be deemed to be a com- 
bination of two punishments, one for each of the offences which have been 
committed. It is true that the order of the Magistrate is ambiguous. It 
was open to him to acquit the applicants of one of the charges and convict 
of one, or to convict of both and to pass sentence on both charges. He has 
done neither. ‘The question is which must he be deemed to have done. 
The Sessions Judge’s interpretation of his order is that he intended to con- 
vict under Section 323 and to acquit under Section 427. It is possible that 
this is not what the Magistrate intended to do, but it is at any rate a reason- 
able interpretation of the order. ‘The other interpretation would be—and 
it is this which the applicants’ counsel wishes me to accept—that the 
Magistrate intended to convict on both charges; amd that by inadvertence 
he has only sentenced the applicants for one offence. 

In the absence of any indication that the Magistrate intended to pass 
two sentences or one sentence consisting of two punishments, I cannot 
hold that the Sessions Judge was clearly wrong in holding that the applicants 
had no right of appeal. There is, therefore, no need to interfere, and the 
application therefore fails and is dismissed.. 


BASHIRAN (Plaintiff) 
Versus 

MOHAMMAD ABRAR (Defendant)* 

Advocate and client—Advocate’s authority to compromise matters not trvolved 
in suit. 
A counsel cannot without express authority agree to compromise matters 
unconnected with the subject-matter of the suit in which he is instructed. 
It is a ion of fact in each case whether the counsel acts under instruc- 
tions when he compromises matters not involved in the suit, and the court 
on a consideration of the probabilities and the circumstances of the case can 
find that the ‘counsel acted on instructions even though there is no direct 
evidence on the point. Muthiah Chettiar v. Mutbu Karuppen Chetti, 
/ L L. R. 50 Mad. 786 and Sowrendra Nath v. Srimati Tarnbala Dasi, 1930 
A. L. J. 489 referred to. . 

Scope of counsel’s power to make admissions in or refer to arbitration or 

compromise suits in which he is instructed, pointed out. 

SECOND APPEAL from a decree of Panpir Pran NaTH:-AcGHa, Addi- 
tional Subordinate Judge of Moradabad, confirming a decree of PANprr 
K. N. Jost, Munsif, ` 

Mukhtar Abmad for the appellant. 

Mxsbtag Abmad for the respondent. á 
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The following judgment was delivered by 


Ganca NATH, J.—This is a plaintiffs appeal and arises out of a suit 
brought by ‘her against the defendant-respondent for the cancellation of 


Barmur the compromise and the decree dated March 24, 1930 passed thereon and 
Morn. Amsar for the hearing of suit No. 433 of 1929 from the stage at which it was on 


Genga a Nath, 
J. 


March 24, 1930. The plaintiff's case was that she had instituted a suit 
(No. 433 of 1929) against the defendant for an injunction restraining the 


- defendant from flowing water, in the court of the Munsif of Moradabad. 


on September 4, 1929. Twenty- fourth of March 1930 was fixed for final 
disposal. The plaintiff alleged that she was a pardanashin lady and her 
son Naqiuddin was looking after the case under her instructions. On 
March 24, 1930, in the absence of the plaintiff, the compromise in suit was 
filed in the case without her knowledge and information. On the basis of 
the compromise her suit was struck off and a decree passed. The defen- 
dant contended that the compromise was entered into with the knowledge, 
information and consent of the plaintiff. 

The compromise has been signed by the plaintiff’s counsel on her 
behalf. It does not bear the plaintiff’s signature. 

The only point for consideration is whether the compromise is valid 
and binding on the plaintiff. The compromise relates to certain matters 
which are outside the scope of the subject-matter of the suit (suit No. 433 
of 1929)-in which it was made. 

There are numerous cases, English and Indian, on the question of a 
counsel’s power to make admissions in or refer to arbitration or compramise 
suits in which he is instructed. The following propositions are deducible 
from them. See S. P. M. Muthiah Chettiar v. Muthu K. R. A. R. Karup- 
pan Chetti.!:— 

(1) EEEE P TE EEE E A E E AE or his 
client on matters of fact relevant to the issues in the case in which he is 
engaged. Admissions on questions of law would not bind the client. 

(2) A counsel has authority to confess judgment, withdraw or com- 
promise, or refer to arbitration the suit in which he is instructed if his doing 
so is for his client’s advantage or benefit even though he has no express 
authority from his client. 

(3) A counsel cannot without express authority agree to compromise 
or refer to arbitration matters unconnected with the subject-matter of the 
suit in which he is instructed. 

(4) Where in the course of asa a.counsdl oake a admission av 10% 
collateral matter, or gives up a doubtful claim which is not a subject- 
matter of the suit, there is a presumption that the counsel acts under 
instructions if the admission or the giving up of the doubtful claim is for 
the benefit of the client. 

(5) It is a question of fact in each case whether the counsel acts under 

` instructions when he compromises or refers to arbitration matters not in- 

volved in the suit and the Court on a consideration of the probabilities and 
the circumstances of the case can find that the counsel acted on instructions 
even though there is no direct evidence on the point. 

(6) A counsel has‘no power to make an admission in, or compromise or 
refer to arbitration, a suit if he is instructed not to do so, without express 


i authority from his client. 


~ 


1L L. R. 50 Mad. 786 at 797 
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in this case, ts already stated, che compromise relates to certain matters Cyn. 
which were not involved in the suit. question therefore is whether ~~~ 
the compromise was made with the authority of the plaintiff. As stated 
above, it is a question of fact. Both the courts below have on evidence Basan 
come to a definite finding that the compromise was read out and explained,” 
to the plaintiff by the plaintiffs own son Naqiuddin, who, according to i 
plaintiffs own admission, was looking after her suit under her instructions. Genge Neéb, 
She gave her consent to the compromise after it had been read out and it J. 
was after her consent that the compromise was filed in court. The learned 
Additional Subordinate Judge has observed: 
Abdul Rahman and Mohammad Husain who are related to the parties 

have been produced as witnesses by the defendant and support his case, that 

the plaintiff knew and had given her consent to the compromise. The 

trial court has believed this evidence and I thmk from the record it is 

borne out that the plaintiff knew about the compromise. It is not plain- 

tiff’s case that she was unable to understand any of its terms or that there 

was any misunderstanding about the terms of the compromise. Her case 

is total denial of all knowledge about the compromise. Mohammad Nagi 

has not been produced by the appellant. I agree with the trial court that 

the plaintiff knew about the compromise which was filed with her per- 





mission. 

In Sourendra Nath Mitra v. Tarubala Das? a pardanashin lady was 
kept fully informed throughout of all various stages of the negotiations of 
_ compromise and was fully and intelligently aware that the advocate engag- 

ed was clothed with authority to compromisé the suit on her behalf and 
was, in fact, exercising his authority. It was held that it could not be said 
that the lady had not been proved to have authorised the agreement. 

In the face of the concurrent findings of both the lower courts that 
the compromise was made with plaintiff’s express consent the plaintiff has 
no case. ‘There is no force in the appeal. It is therefore ordered that the 
appeal be dismissed with costs and the decree of the lower court be con- 


Permission to file a Letters Patent Appeal is rejected. 


Appeal dismissed 
"1930 A. L J. 489 
MOHAMMAD UDDIN (Plaintiff) E 
versus = 
BHUPAN (Defendant)* 1935 


Lond Revenue Act (Local Act III of 1901), Sec. 86(1)—‘Chenukidare’—Cess— Merch 3 
When recoverable. ee 
Chaukidara cannot be regarded as ground-rent for the houses of the raryats Gawca Naru, 
but is a cess, and if such cess is recorded in the last settlement, it is recover- J. 
able under the provisions of Sec. 86, Land Revenue Act. 
Tirkba Rem v. Chbotey, [1927] A. I. R. AlL 520 relied on. 


SECOND APPEAL from a decree of A. P. Guitpiar EsQ., Subordinate 
Judge of Meerut, confirming a decree of Mr. H. P. ASTHANA, Second Addi- 
tional Munsif. 


*S A. 1346 of 1932 (connected with S. A. 1347 of 1932) 
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© M. A. Aziz for the appellant. , 
. N. P. Asthana and H. P. Asthana for the respondent. 
The following judgment was del=vered by 


Ganca NATH, J.—Second Appeal No. 1347 of 1932 has been heard 


Buupax with this appeal. Both these appeals are plaintiff’s appeals and arise out 





Ganga 


Nath, 
J: 


kaan 


of two suits brought by the same plaintiff against the defendants-respon- 
dents to recover arrears of ground-rent. The plaintiff brought the suits 
as mutwalli of the Abadi in which the defendants’ houses are. The defen- 


. dants contended that they had never paid any ground-rent and that they 


-were not liable to pay any. The plaintiff relied on paragraph No. 28 of 


the Wajib-ul-arz of 1278 F. which is as follows: 
Raiyats who have settled in the village render service, according to their 
profession and chaukidara is also realised from them according to their 
status. 


The plaintiff claimed ground-rent from the defendants on the basis of 


the provision for chaukidara in this Wajib-ul-arz. As has been rightly 


held by both the courts below, chaukidara cannot be regarded as ground- 


, rent. On the other hand, chaukidara was assessed not to be paid by the 


defendants on account of the use and occupation of their houses or on 

account of the rent of the sites of their houses but to be paid by the raiyats 

on account of the salaries of the chaukidars maintained for the safety of 

the village. The chaukidara could not be regarded as ground-rent for the 

houses of the raiyats but is apparently a cess. The same point was consi- . 

dered in Tirkbe Ram v. Chhotey where the same view was taken. Section 
86 of the Land Revenue Act provides that 

A list of all cesses other than those referred to in Section 56 levied in 

accordance with village custom shall, if generally or especially sanctioned 

by the Local Government, be recorded by the Settlement Officer and no 

cesses, not so recorded, shall be recoverable in any Civil or Revenue Court; . 

and no such list shall be altered or added to during the currency of settle- 


ment, . 

After the settlement of 1278 F. another settlement took place but no 
Wajib-ul-arz of it was produced. If there had been any entry of any 
such chaukidara cess in it as was entered in the Wajib-ul-arz of 1278 F., 
the plaintiff would certainly have procuced it. As no such cess was recorded 
in the last settlement, it is not recoverable under the provisions of Sec. 86 


` of the Land Revenue Act.. 


Both the suits have been rightly dismissed by the courts below. It is, 
therefore, ordered that both the appeals be dismissed with costs and the 
decrees of the lower court be confirmed. p 

Appeal dismissed 
? [1927] A. L R. AIL 520 : 
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GOPINATH SINGH anp orners (Plaintiffs) 
VETSHS 
THAKURDIN SINGH anp orseRs (Defendants) * 
Tenancy Act (II of 1901), Sec. 22, Proviso to—Inter pretation of—Collaterals— 
When cen succeed. — 
On a true interpretation of the Proviso to Sec. 22 of the Tenancy Act 


of 1901 it is clear that before collaterals, who claim an occupancy tenure - 


after the determination of the widow's intervening estate, can succeed, they 
must establish that they had shared in the cultivation of the holding at the 
time of the last male tenant’s death. Bechu Singh v. Baldeo Singh, 20 
A. L. J. 165 relied on. 


SECOND APPEAL from a decree of MAULVI SYED Nawas Hasan, First 
Additional Sub-Judge of Jaunpur. 

K. Masud Hasan for the appellants. 

K. Verma and Ambika Prasad Dube for the respondents. 

The following judgment was delivered by 

NIAMATULLAH, J.—This is a plaintiffs’ appeal and arises from a suit 
for possession of an occupancy holding. Both the courts below have dis- 
missed the plaintiffs’ suit. 

It is common ground that the occupancy holding in questiox originally 
belonged to one Lallu Singh, who died in 1901 and was succeeded by his 
widow Nidhao. ‘The latter remained in possession of the occupancy hold- 
ing till her death in 1919. The plaintiffs alleged that their grandfather, 
Bahadur, was the nearest collateral of her husband alive at the time of 
Mst. Nidhao’s death and that he inherited the tenure. The defendants are 
also collaterals of Lallu, being the sons of one Janki. They are certainly 
nearer than the plaintiffs; but the plain-iffs’ case is that their grandfather, 
Bahadur, inherited the tenure on the death of Mst. Nidhao, when the 
defendants’ father, Janki, had died. Janki and Bahadur were brothers. 
The lower courts have found, or at any rate assumed, that Bahadur was 
the nearest collateral alive on the death of Lallu; but they have dismissed 
the plaintiffs’ suit on the ground that tkey failed to establish that Bahadur 
was joint with Lallu in cultivation of the holding and that, therefore, Baha- 
dur could not inherit, having regard to the provisions of Sec. 22 of Act I 
of 1901. The learned advocate for the appellants points out that Lallu 
died before the Act II of 1901 was passed, and consequently succession to 
him was not subject to the provisions of that Act. - 

, Act XII of 1881 did not lay down any rule of succession such as is 

mentioned in Sec. 22 of Act I of 1901. It merely provides that “the right 
of an occupancy tenant shall devolve as if it were land.” This implies that 
the same rule of succession is to apply to occupancy tenures as to any other 
land, i.e., in case of Hindus the Hindu Law; but there was an important 
proviso “That no collateral relative of the deceased who did not then share 
in the cultivation of his holding shall be entitled to inherit under this 
clause.” The result is that the Hindu Law, as modified by the Proviso to 


"S. A. 4 of 1933 
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Cva Sec. 9, was applicable to the occupancy holding left by Lallu. The widow 

S emad i possession till 1919, whea Act I of 1901 was in force. That 

, P Act lays down a line of succession providing, inter alia, that the occupancy 

Gorman tenant’s widow shall be in possession of the holding “till her death or re- 

SincH marriage.” Like Sec. 9 of the olcer case, there is a proviso-that “No 

Tuason COllateral relative shall be entitled to inherit who did not share in the culti- 

Siva Vation of the holding at the time of tenant’s death.” Though Sec. 22 of 

— Act of 1901 lays down rules of succession, it makes no difference so far 

nab I. as the present case is concerned. Whether Act XI of 1881 or Act I of 

7 1901 be applied, in either case the widow of Lallu was entitled to remain 

- in possession for her life, and succession opened on her death. The lower 

. courts dismissed the plaintiffs’ claim on the ground that they, or their grand- 

father Bahadur, did not share with Lallu in the cultivation of the occupancy 

tenure. I think that this view is correct. Before collaterals, who claim an 

occupancy tenure after the determination of the widow’s intervening estate, 

can succeed, they must establish that they had shared in the cultivation of 

the holding at the time of the tenant’s death. Learned advocate for the 

appellants contends that all that was necessary for the plaintiffs to show 

was that they had shared in the cultivation of the holding at the time of 

the widow’s death. The argument is based on the assumption that the 

expression “the tenant” is comprehensive enough to include the widow who 

paid rent to the proprietor. This view finds some support from Bhewani 

Bhékh v. Sidh Narain.’ It is, however, opposed to a decision of a Division 

l Bench of this Court in Bechu Singh v. Baldeo Singh.’ It is clear to my 

mind that the proviso requires jointness in cultivation at the time of the 

last male occupancy“tenant’s death, whose line of succession is given in Sec. 

22. It may be, as pointed out by learned advocate for the appellants, that, 

where the widow’s life-estate intervenes and the widow proves to be x long- 

lived person, it is almost impossible for collaterals to establish that they had 

~ shared in the cultivation of the holding at the time of the last male tenant’s 

death. ‘The courts have to administer the law as they find it. It is for 
the para to remedy the defect, if any. 

uestion of fact whether the plaintiffs’ grandfather Bahadur 

or the orem shared with Lallu in the cultivation of the occupancy hold- 

~ - ing the finding of the lower appellate court is conclusive. That court held 

that 


There was practically no evidence on the record to show that the plaintiffs 
or their father and grandfather were ever joint in cultivation with Lallu 
Singh himself during his lifetime. 
Learned advocate for the appellants contends that this is no finding, 
as it contains no discussion of evidence and does not take into account . 
Khewats and Khasras. There can be no discussion of evidence where there 
is none. As for khewat and khasras, it is not ale that they contain 
any entries pointing to the conclusion that the plaintiffs’ grandfather and 
Lallu had anything in common as regards the Bie tivation of this occupancy 
- tenure. ee ee 
appeal, which is accordingly dismissed with costs. 
Appeal dismissed 
170 Ind. C. 820 í *20 A L J: 165 : 
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KUNJI AND OTHERS 
VETSHS 
EMPEROR" 

Criminal Trial—Accused—W bhether can be convicted on uncorroborated statement 

of en accomplice. ` 

It is the invariable practice of the Courts not to convict an accused person 
on the uncorroborated statement of an accomplice. 

CRIMINAL APPEAL from an order of A. H. GURNEY -EsQ., Sessions 
Judge of Jhansi. 

Jail appeal. a 

Sankar Saran (Government Pleader) (for whom S. K. Tagore) for 
the Crown. i 


The following judgment was delivered by 


KENDALL, J.—The 12 appellants have been convicted of offences under 
Sections 395 and 395|109 of the Indian Penal Code (Tantia) and sentenced 
to seven years’ rigorous imprisonment and they have appealed from jail. 
The dacoity took place in July 1932 in the village of Sonjna, and it was 
not until about a year later that anyone was arrested. The arrest of Kunji 
however led to the further arrest of Narainju, who made a confession about 
the Sonjna dacoity and several others, and the station officer got into touch 
with the Datia and Seonra Police with the result that further arrests were 
made by the State Police and stolen property was recovered from some of 
the appellants. The dacoity in fact appears to have been the work of a 
gang, most of whom lived outside British India, and the dacoits took the 
precaution before they actually perpetrated the dacoity of seizing and 
binding the only man of the village who had a licence for a gun. 

The learned Sessions Judge has discussed the evidence relating to each 
of the appellants in great detail and with great care. In some cases the 
evidence is overwhelming, and as three of the dacoits made confessions and 
there were a number of identifying witnesses and a quantity of property 
recovered from the ion of different appellants, it is not surprising 
that all the assessors aes found all the ia (le to be guilty. ‘The pre- 
sent appeals are merely based on the suggestion that they are innocent and 
do not raise any special question. 

An exception however must be made in the case of Tantia, who has 
been convicted under Sec. 395|109. He was named by two of the dacoits 
who confessed; but their statements are the statements of accomplices, and 
there is no corroborative evidence. “It cannot be said therefore that the case 


CADONAL 


1935 


— 


March 13 


Kenparr, J 


Kendal, J. 


against him has been proved by legal evidence, and he is entitled to an © 


acquittal. The learned Judge has remarked that the case against him 
depends on the statement of a co-accused, but that as it had not been proved 
that the co-accused even knew Tantia by name and identified him- from 
among a number of persons, there were grounds for holding that this evi- 


dence was sufficient. It may be that the statement of Narainju is perfectly 


true, but it is the invariable’ practice of the Courts not to convict on the 
*Cr. A. 31 of 1935 
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uncorroborated statement of an accomplice. It should be added that 
Narainju was not even an approver, but was a co- 

In the case of all the other appellants the evidence is ample and it is 
not necessary to discuss it in detail. I therefore allow the appeal of Tantia 


for the reasons given, set aside the conviction and sentence in his case, and 


direct that he be acquitted and released. The appeals of the other appel- 


. lants are dismissed. 


SARJU AND ANOTHER 
VETSIIS 
EMPEROR* j ‘ 
Evidence Act, Sec. 24—Confession caused by inducement—Irrelevent—Truth of 
confession immaterial. 

Where in considering a confession the Sessions Judge held, that although 
the circumstances strongly suggest that the accused making the confession 
received an inducement from the police, namely, that he would be made a 
prosecution witness, it did not necessarily follow that the confession was 
false; and the Judge used the confession although he remarked that “very 
little reliance could be placed upon it.” Held, that what the Judge had 
to consider was whether the confession could be used as evidence if it was 
caused by some inducement. If it was not relevant it did not matter how 
many true facts were mentioned in it and it must be discarded altogether. 

CRIMINAL APPEAL from an order of D. C. HUNTER Esq., Sessions 
Judge of Cawnpore. 


Seila Nath Mukerji for the appellants. 

Sankar Saren (Government Pleader) for the Crown. 

The following judgment was delivered by 

KENDALL, J.—The appellants Sarju and Maiku were convicted by the 
learned Sessions Judge of Cawnpore with three other persons of an offence 
under Sec. 395, J. P. C. and sentenced to seven years’ rigorous imprison- 
ment. They have appealed against their convictions and sentences, and 


Sarju has been represented in this Court by Mr. Saila Nath Mukerji. The 


dacoity took place on the night between the 4th|Sth of June, 1934, at the 
house of one Pitam Lodh of village Rastpur in the district of Cawnpore. 
Pitam himself and his two sons were not at home on the night in question, 
and the house was only occupied by womanfolk and some children as well 
as by one Kunwarwa, son of Pitam’s nephew, aged 20. The learned Ses- 
sions Judge was thoroughly satisfied by the evidence that a dacoity did take 
place at Pitam’s house on the night in question, though it was not of a very 
serious nature, the only property taken being the jewels which were on the 
persons of the women, and nobody being injured. It did not last a very 
long time because information was taken to the Mukhya, Sardar Prasad, and 
he came to the spot with a relieving force, before whose arrival the dacoits, 
who are said to have been eight in number, had dispersed. 


According to the evidence for the prosecution one of the dacoits, Baj- 
rang Brahman, was not only a resident of Rastpur but was actually the 
family priest of Pitam, and he and another of the dacoits, Ram Lal, Ahir, 

*Cr. A. S of 1935 
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were recognised by Mst. Kallo, daughter of Pitam, on the night in question. 
When Pitam returned on the afternoon after the dacoity the names of these 
two were piven to the police, and Bajrang was arrested at once. Bajrang 
made a confession which was recorded by a Magistrate on June 9, but which 
he retracted in the Sessions Court. 


The evidence against Bajrang and Ram Lal, who were known before- 
hand, who were recognised on the spot and were named to the police, is of 
a different quality from that against Sarju, the present appellant, and Maiku, 
who has appealed from jail. I am only now concerned with the cases of 
the last two. Apart from the retracted confession of Bajrang, the evidence 
against them consists only of the statement of one identifying witness. 
Mst. Kallo. 

It has been pointed out that Bajrang was arrested on June 5, and he 
remained in police custody until June 9, when his confession was recorded 
by the Magistrate, and also after that date. The learned Judge has remark- 
ed: “The confession is not in itself of very much value,” and he goes on 
to point out that Bajrang was kept in police custody up to the moment that 
he was sent to a Magistrate and was then remanded to police custody and 
‘remained there apparently till the case was committed to Sessions. He 
gives reasons for holding that this procedure was entirely wrong and that 
the circumstances strongly suggest that Bajrang received an inducement 
from the police, namely, that he would be made a prosecution witness. 
The judge had held that, although the circumstances suggest that there was 
an inducement, it does not necessarily follow that the confession was false. 
No doubt part of the confession is true, but what the judge had to consider 


was whether the confession could be used as evidence if it was caused by ` 


some inducement. Under Sec. 24 of the Evidence Act a confession made 
by an accused person is irrelevant in a criminal proceeding if the making 
of the confession appears to the court to have been caused by any induce- 
ment, threat, or promise, having reference to the charge against the 

person, proceeding from a person in authority and sufficient, in the opinion 
of the Court, to give the accused persons grounds which appear to him 
reasonable for supposing that by making it he would gain any advantage 
or avoid any evil of a temporal nature in reference to the proceedings 
against him. The question to consider, therefore, was, in the first place, 
whether the confession was relevant or not. If it was not relevant it did 
not matter how many true facts were mentioned in it, it could not be used 
against the other persons accused in the case. 

The judge, however, has used it, although he says, “very little reliance 
can be placed upon it.” If, however, the confession is discarded altogether 
in considering the case against Sarju and Maiku, the only thing that re- 
mains is the evidence of Mst. o who identified them in jal. In the 
identification proceedings twenty undertrial prisoners were put up from 
among whom five were to be identified by the witnesses in the present case. 
Mst. Kallo identified three correctly and made two mistakes, that is to say, 
she was not a good witness but a fair one, and what is to be considered is 
whether her evidence is sufficient alone to convict the appellants. ‘The 
learned judge has discussed her evidence at considerable length and with 
great care. He believed her to be a very stupid witness and she certainly 
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Guana made some mistakes which are difficult of explanation: For instance, in 
193; -CfO88-examination she stated that she had seen both Sarju and Maiku before 
—— the dacoity while visiting Bajrang in the village. If this is a fact it is 
Sanyo certainly curious that there was no mention of their names when the report 

a ke was made to the police, and Bajrang and Ram Lal were named, that is, it 
—— was not suggested that there were other dacoits who had been identified 

Kendall, J. and who could be recognised if they were produced. The judge remarks 

that she may not have realised until after she had seen them in jail that she 
had actually seen them before. But it seems to me to be very doubtful 
whether he would have convicted Maiku and Sarju on the evidence of 
Mst. Kallo alone, if he had also not made use_of the confession of Bajrang. 
In these circumstances I think I am bound to give the benefit of the doubt 
to these two appellants. I therefore allow their appeals, set aside the order 
of conviction and sentences, and direct that they be acquitted and released. 


Appeal allowed 


Cvl SHAH JAHAN BEGAM alias SHAJJOO (Defendant) 
D VETSHS 

GHULAM RABBANI (Plaintiff)* 

March 27 Civil Procedure Code, Or. 23, R. 3 and Sec. 99—Omission to record a compromise 

—W kether fatal to validity of decree. 

omission to record a compromise as required by Or. 23, R. 3, C. P. 
C., does not affect the merits of the case or the jurisdiction of the court 
and the defect is therefore cured by Sec. 99, C. P. C., and is not fatal to 
the validity of the compromise decree. 

SECOND APPEAL from a decree of S. S. Ba gear Esa., Subordinate Judge 
of Agra, confirming a decree of MuHammaD MANZUR AHMAD KHAN, 
Munsif. 

M. H. Faruqi for the appellant. 

M. L. Chaturvedi for the respondent. 


The following judgment was delivered by 


Genga Nath, Ganca Narts, J.—This is a defendant’s appeal and arises out of a suit 
F brought against her by the plaintiff. The parties entered into a compromise 
on which a decree was passed. The trial court’s order was: 

The parties have come to terms. Suit is decreed in the terms of the 
compromise which shall be reproduced in the decree. Costs on parties: 

Against this decree an appeal was filed under Order 43(1) (m), C. P. C. 
by the defendant. The chief grounds taken by her in the memorandum 
of appeal were: 

(1) Because the learned Munsif was wrong in not recording the so-called 
compromise and in not enquiring whether the compromise was acceptable 
to the appellant and (2) because the so-called compromise was effected — 
without consent of the appellant and was not binding on her. ; 

The learned Subordinate Judge of Agra found that the trial court had 
omitted to order the recording of the compromise but the compromise was 
made with the consent of the appellant. The learned Subordinate Judge 
was of the opinion that there was no reason to interfere with the decree of 
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the trial court. The compromise, as a matter of fact, was verified by the cwn. 
appellant’s counsel who had full authority to compromise the suit. The — 
parties had taken one day’s time for the @ompromise and the compromise = “*" 
was filed the next day. The appellant’s son, who was living with the smn Janan 
appellant, was looking after the case in the trial court. The learned Sub- Bream 
ordinate Judge has observed:— ee 

From the evidence on the record it is clear that the appellant’s case in Ranma 
the trial court was managed by her own son. The son and his mother (the  — 
appellant) live together in Agra. One whole day was taken by the parties C#mse Natb, 
to consider the compromise, before it was filed on the following day. J. 

The learned Subordinate Judge was of the opinion that the techni- 
cality did not vitiate the compromise. The learned Subordinate Judge 
recorded a finding:—“I find, af a matter of fact, that she entered into a 
compromise.” 

A preliminary objection has been taken by the learned counsel for the 
respondent that no second appeal lies. As already stated, the appeal in the 
lower court was under Order.43(1) (a7), C. P. C. The heading of the 
memorandum of appeal also shows that rhe appeal was filed under Or. 
43(1)(m), C. P. C. Section 104(2), C. P. C. lays down that no appeal 
shall lie from any order passed in.appeal under this section. -It is, o 
fore, evident that no second appeal lies. 

The learned counsel for the appellant states that the matter may be 
considered on the revisional side. ‘The question is whether the omission to 
record the compromise is fatal to the validity of the decree. The defect is 
cured by Section 99, C. P. C. which lays down:— 

No decree shall be reversed or substantially varied nor shall any case be 
remanded in appeal on account of any misjoinder of parties or causes of 
action or any error, defect or irregula-ity in any proceedings in the suit, 
not affecting the merits of the case or the jurisdiction of the Court. 

As already stated it has been found by the lower appellate court that 
the compromise was entered into by the appellant. The omission to record 
the compromise does not affect the merits of the case or the jurisdiction of 
the court. ‘The defect therefore is cured Ey Section 99, C. P. C. and conse- 
quently there is no reason for interference even on the revisional side. It 
is therefore ordered that the appeal be dismissed with costs and the decree 
of the lower court be confirmed. 

Permission to file a Letters Patent Appeal is rejected. 

Appeal dismissed 


1935 ' 


HAKIMULLAH ANd OTEERS (Defendants) | 


can : Com 
MOHAMMAD SAMIULLAH (Plaintiff) * 1935 
Easements Act of .1882, Sec. 18—Right of firojecting branches of trees over en- ES 
others lend—W hetber can exist. Mareh 27 


c 


There can be no customary easement under Sec. 18, Easements Act, of Gawoa 
projecting the branches of trees growing on one’s land over the land of 


Natu, 


ano ° rt 
Beheri Lal v. Ghisa Lal, I. L. R. 24 All. 499 relied on. 
*S. A. 495 of 1933 (connected with S. A. 496 of 1933) 


ee 
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CIL ÇECOND APPEAL from a decree of A. P. GHILDIAL EsQ., Additional 
to; Subordinate. Judge of Meerut, confirming a decree of S. D. SINGH Esq., 
First Additional Munsif. 


E E Mukhtar Ahmad for the appellants. 


MOHAMMAD S. B. L. Gaur for the respondent. 
a The following judgment was delivered by 





en Ganca Natu, J.— S. A. No. 496 of 1933 has been heard and disposed 


of with this appeal. Both are defendants’ appeals and arise out of two 
suits brought by the plaintiff-respondent against the defendants for an 
injunction requiring the defendants to cut away the branches of their trees 
hanging over the plaintiff’s land. The defendants contended that the 
i branches of their trees had been hanging over the plaintiff’s land for more 
than 20 years, that they had acquired a prescriptive right and that the 
plaintiff’s suits were barred by time. Both the courts have found against 
the defendants and have decreed the suits. 

There can be no customary easement under Section 18 of the Indian 
Easements Act of 1882 of projecting the branches of trees growing on 
one’s land over the land of another. No prescriptive right to keep the 
overhanging branches on one’s neighbour’s land can be acquired by any 
number of years. ‘This view is supported by Keshav Krishna Kulkarni ~v. 
Shankar Mahadeo Kulkorni and Gurusami Raja v. Perumal Raja? A 
similar view was taken in Beberi Lal v. Ghisa Lal? where the tree had been 
growing for more than 20 years. It was held: 

And aeu abo found by the learned Sebordiaute Judae thae-che branches 
of this tree have been hanging over the old building for a considerable time. 
But that fact cannot, in my opinion, override the right of the appellants to 
occupy their house in comfort and safety. Mr. viya does not attempt 
to found any argument upon the fact that the tree has been standing there 
for over 20 years, and indeed no such easement could be claimed. 

The judgments of the courts below are unassailable. There is no force 
in the appeals. It is therefore ordered that the appeals be dismissed with 
costs and the decrees of the lower court be confirmed. 

Permission to file a Letters Patent Appeal is rejected. 


| Appeal dismissed 
127 Bom. L. R. 663 " [1929] A. L R. Mad. 815 
"L L R. 24 AIL 499 
CIL MOHD. MUSA (Plotntiff) 
—— versus 
pi QASIM HUSAIN AND ANOTHER (Defendants) * 





March 13 Evidence Act, Sec. 115—Estoppel by representation—W hen comes mio operation. 
Subsequent to the execution of a deed of sale of certain property A, the 





SOR: loca a alr aD fe ULL cea gsi oe ge 


B (of which the vendor had mentioned himself as the owner 
etree was also sold by the deed of sale. The vendee applied for 
eatin of a register not only about property A but also about property 
B and obtained mutation without any protest. In a suit by the vendor 


S, A. 376 of 1933 
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against the vendee to recover possession of property B, it was pleaded by the 
defendant that the plaintiff was estopped from alleging that property B had 
not been sold. Held 
(which transferred property A only), it cannot be said that he was deceived 
about its true nature by the subsequent conduct of the plaintiff, and further 
there was no allegation that the defendant in any way changed his legal 
position at any time acting on the belief that he was the owner of property 
B. In these circumstances no estoppel could come into operation against the 
plaintiff and he was entitled to a decree for possession. 
SECOND APPEAL from a decree of N. L. SINGH Esq., First Subordinate 
Judge of Saharanpur, confirming a decree of Basu R. S. AGARWALA, City 


K. Masud Hasan for the appellant. 

Akbtar Husain Khan for the respondents. 

The following judgment was delivered by ~ 

ALLSOP, J.—This second appeal arises out of a suit for possession over 
certain property. It appears that the appellant executed a deed of sale on 
January 9, 1920 in favour of the detendants-respondents. It has been 
found as a fact by the learned judge of the lower appellate court that that 
deed of sale was intended to transfer and did transfer only certain property. 
It so happened that the vendor also mentioned in the deed of sale that he 
was the owner of certain other property and it is in respect of that other 
property that the suit which has giver. rise to this appeal was instituted. 
The vendees applied for mutation of the register not.only about the pro- 
perty which is found to have been solc but also about this other disputed 
property which is the subject of the present appeal. Thereafter the appel- 
lant instituted the suit in order to recover possession over this property. 
One of the defences was that the property in dispute had been included in 
the deed of sale and had been transferred by it. This defence was negatived 
by the lower appellate court and the appeal before me has been argued on 
the assumption that this finding was right. 

Another defence was that the appellant was estopped from alleging 
that the disputed property had not been sold. It appears that a sum of 
Rs. 90, part of the consideration for the sale, was not paid at the time 
when the sale took place. It was subsequently paid on February 17, 1921 
and at that time the appellant executed what he describes as a receipt and 
what the other side claimed to be an agreement. In this document he 
admitted that the disputed property was sold by the deed of January 9, 
1920. ‘There was also an application made by the vendees, i.e., the res- 
pondents, for the partition of the property which they had purchased and 
when the question of their ownership arose in the partition proceedings, the 
appellant did not raise any objection. It is argued that the appellant’s 
admission in his receipt or agreement of February 17, 1921 and his failure 
to contest the claim of the respondents in the mutation proceedings when 
they obtained mutation without any protest on his part and in the parti- 
tion proceedings all amount to estoppels by way af acquiescence. Reliance 
has been placed on the case of Rem Sarup v. Ram Saran.’ That case was 
decided by the Lahore High Court and the decision depended in some 

196 LC 915 
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, that as the defendant was a party to the deed of sale - 


CL 

1935 

Qasna 
Hosa 


Allsop, J. 


966 _ HIGH COURT [1935 ] 


Crm measure upon the customary law of alienation of ancestral land in that | 
—— province. The decision was based, it appears, on the provisions of Sec. 115 
‘of the Indian Evidence Act, i.e., the court apparently intended to hold that 
Moun, Musa there was an estoppel by judgment. The decision is no authority for the 
v. proposition which has been acted upon by the lower appellate court in the 
Edel present case. It has not been suggested that the decision in the mutation 
case could operate as res judicata. It is obvious that the decision could have 
Allsop, J. no such effect. What the learned judge of the lower appellate court has 
~~~" held is that there has been an estoppel by representation. For such an 
estoppel to come into operation there must be a deception which has led 
the person claiming the estoppel tó entertain a false belief about a question 
of fact and which has also led him on the faith of that belief to change his 
legal position. In the present case the parties were also parties to the deed 
K of sale. It has been held as a fact which is not now contested that the 
deed of sale was evidence of a transaction by which the parties intended to 
.. transfer certain other property but nor the property in suit. As the res- 
pondent was a party to that transaction, it is difficult to see how he could 
have been deceived about its true nature by the subsequent conduct of the 
other party. In the first place it cannot be said that he was deceived and 
in the second place it is not even alleged that he in any way changed his 
legal position at any time acting on the belief that he was the owner of the 
property. In these circumstances no estoppel can come into operation 
against the appellant. . 

A further argument has been raised that the ition proceedings 
prevent the civil courts from taking any action in this matter under the 
provisions of Section 233K of the Land Revenue Act. The learned judge 
of the lower appellate court has however pointed out that although an 
application for partition was made, the proceedings were afterwards quashed 
rand no partition took place. The provisions of Section 233K of 
the Land Revenue Act can therefore not come into operation. As it has 
been held that the property was not transferred by the deed of sale and as 
I consider that there is no estoppel and that the suit is not barred by 
Sec. 233K of the Land Revenue Act the plaintiff is entitled to a decree for 
possession. A decree will therefore be prepared in terms of the relief 

claimed and the respondents will pay the appellant’s costs in all courts. 


1935 





Appeal allowed 
eae ABDUL SHAKUR KHAN (Plaintiff) — 
= Versus 
1935 RAJENDRA KISHORE SARAN SINGH (Defendant) * 


March 14 Limitation Act, Arts. 97 and 115—Sums advanced on fath of promise that lease 
wold be executed—Refusal to execute lease—Ceuse of action—Limitetion. 
Atisop, J. The plaintiff advanced two sums on different dates on, the faith of a 
promise made by the defendant that he would execute a lease in favour of 
the plaintiff. Subsequently the defendant refused to execute the lease. 
Thereupon the plaintiff instituted a suit to recover the two sums paid by 

*S. A. 193 of 1933 
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him to the defendant. Held, that the cause of action really arose from the 
breach of the promise to execute the lease and obviously the breach occurred 
after the date of the second payment and the suit was governed cither by 
Art. 97 or Art. 115, Limitation Act. 
SECOND APPEAL from a decree of Banu Nimay Natu MUuKER JI, 
Second Additional Subordinate Judge of Allahabad, modifying a decree of 
Basu Harpeo SrncH, Munsif, East Allahabad. 


Basudeva Mukerji for the appellant. 

Banke Beberi for the respondent. 

The following judgment was delivered by 

Axxsop, J.—This second appeal gives rise to a question of limitation. 
The plaintiff instituted a suit to recover two sums of Rs. 75 paid by him 
to the other party on October 26, 1926 and January 1, 1927. His case was 
that he made these payments by way of premium or nazrana because the 
defendant-respondent had promised to execute in his favour a lease of a 
certain holding. He claimed that the sums should be returned on the 
ground that a defendant-respondent had resiled from his promise and 
refused to execute the lease. The defendant-respondent did not allege that 
he was prepared to execute the lease. His defence was that there had been 
a subsequent arrangement by which the claims of the parties had been 
adjusted and that for that reason the amounts were no longer due. This 
defence was disbelieved by the courts below. I am left, therefore, with 
these facts that the plaintiff advanced these two sums on the faith of a 
promise made by the other party that he would execute the lease in the 
plaintiff’s favour and that subsequently the defendant refused to execute 
the lease. 

The suit was originally instituted in the Court of Small Causes on 
October 26, 1929. t court ultimately decided that it had no jurisdic- 
tion and returned the plaint for presentation to the proper court on May 
21,1930. It was presented on June 11, 1930. The learned Judge of the 
lower appellate court came to the conclusion, and rightly so, that the plain- 
tiff was entitled to the benefit of the provisions of Section 14 of the Limita- 
tion Act for the period from October 26, 1929 to May 21, 1930, that is, 
for a period of very nearly seven months, He decided that the plaintiff’s 
claim in respect of the payment made on January 1, 1927 was, therefore, 
within limitation on June 11, 1930, but he held that the claim for the other 
payment made on October 26, 1926 was barred by time, because it was 
outside limitation by the period extending from May 21, 1930 to June 
11, 1930. 

The plaintiff has only himself to blame for the decision which was 
reached.’ In his plaint he asserted that his cause of action arose on October 
26, 1926 and January 1, 1927. On the consideration of the facts alleged 
it is clear enough that his cause of action did not arise on those dates. This 
was clearly a claim which was governed either by Article 97 of the Limita- 
tion Act or by Article 115, that is, it was either a claim for money paid 
upon an existing consideration which afterwards failed in that the payments 
were made in consideration of the promise to execute the lease and the pro- 


mise was afterwards repudiated, or it was a claim for compensation for the 
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breach of any contract express cr implied not in writing registered and not 
specially provided for. It is immaterial which of these articles is applied 
to the facts of the case. It has been suggested on behalf of the respondent 
that the plaintiff rightly said that his cause of action arose on October 26, 
1926 and January 1, 1927, but it is obvious that. this is not a good argu- 
ment because it is inconceivable that the plaintiff could have instituted a 


Rssaruna’. guit for the recovery of the money advanced on October 26 if he had 
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Allsop, J. 
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March 29 





wished to institute it on the nex day, October 27. He would clearly then 
have had no claim for the refund of the money. In one sense of course a 

of the cause of action did arise on the dates mentioned because there 
would have been no cause of action if no money had been advanced, but 
it is also evident that these were not the complete causes of action because 
the plaintiff could not claim his money until there was a breach of the 
promise to execute the lease. A: the second pa t was made on January 
1, 1927 it is obvious that the breach of the prorhise occurred after that date, 
and the cause of action really arose from the breach. As the plaintiff was 
entitled to the benefit of the provisions of Section 14 of the Limitation ` 
Act his claim for both the sums was clearly within time. 

The only question is whether the plaintiff should not be allowed to 
enforce his claim because in his >laint he wrongly stated that the cause of 
action occurred in respect of th= first payment on October 26, 1926 and 
omitted to mention the other date when the breach took place. I do not 
think that meticulous accuracy m drafting of plaints can be demanded in 
this country. It does not appeer that the inaccuracy in the plaint could 
have given-rise to any difficulty on the part of the defendant or- could have 
affected the defences which he could have taken. I hold that the whole 


«claim was within limitation and that the mere inaccuracy in the laint is * 
. ` not sufficient to justify the dismissal of the claim. I, therefore, il 


ow the 
appeal, set aside the order of the court below and restore the order of the 
learned Munsif. The appellant will get his costs in the lower appellate 
court, but the parties will bear their costs in this Court. Leave to file an 
appeal under the Letters Patent is refused. 

Appeal allowed 


KHUNI LAL LACHHMINARAIN (Defendent) 
Versus 
NARAIN DAS GOPAL DAS (Plaintiff) * 
Letters Patent (Allababad), CI. 10—Order of single judge transferring a suit from 
one court to another—W bether appealable under Letters Patent. 

An order passed by a sing judge of the High Court transferring a suit 
from one Court to another Court is not 2 ‘judgment’ within the meaning 
of Clause 10 of the Letters Patent. Accordingly no appeal lies under the 
Letters Patent from such an order. 


LETTERS PATENT APPEAL against the order of the Hon’BLE 
Mr. JUSTICE IQBAL AHMAD. 
A. M. Khwaje and G. S. Parbak for the appellant. 
B. Malik for the respondent. 
*L. P. A. 46 of 1934 
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The judgment of the Court was delivered by C 


SULAIMAN, C. J.—This is an appeal from an order of a learned Judge 1935 
of this Court transferring a suit from the Court of the. Munsif of Bareilly | —— 
to the court of the Munsif of Agra, and directing it to be tried along with RE e 
another case pending in that court between the same parties. A prelimi- Naran Das 
nary objection is taken to the hearing of this appeal that no appeal lies, = 
We are of the opinion that this objection must prevail. The order trans- seer 
ferring the case was an order passed in the exercise of the discretion vested 
in the learned Judge and cannot be regarded as a judgment within the 
meaning of Clause 10 of our Letters Patent, as it did not amount to any 
decision as to the rights of the parties at all. 

The appeal accordingly does not lie. 

- We are further of opinion that the learned Judge had perfect jurisdic- 
tion even independently of Sec. 24, Civil Procedure Code, to transfer a suit 
from one court to another court under Sec. 107 (b) of the Government of 
India Act. An order passed under that section has been expressly. made 
non-appealable under Clause 10 of the Letters Patent as now amended. 

The appeal is accordingly dismissed with costs. 

Appeal dismissed 


JAFAR KHAN AND OTHERS CLDONAL 
Versus ee, 
EMPEROR* ac 
Criminal Procedure Code, Secs. 350A end 537—Bench of three Honorary Magis- April 8 
trates—Two formed quorum—One magistrate who was not present through- 
out the proceedings signs judgment—When irregularity vitiates triel—Sec, Arrsor, J 
439—Scope of revistonal jurisdiction. , e. 
Three honorary magistrates ‘constituted the bench which had power to 
try a case, and the presence of two of these was necessary to form a quorum. 
The judgment was signed by three af the honorary magistrates one of whom 
had not been present on certain dates when proceedings took place. It 
appeared from the explanation of the honorary magistrates that the magis- 
trate who had not been present on all the hearings was present on the date 
when the judgment was delivered and he inadvertently signed it without 
taking any real part. Held, that in the circumstances there was no failure 
of justice and the irregularity did not vitiate the trial. Dasrath v. Emperor, 
1934 A. L. J. 376 distinguished. 
Scope of revisional jurisdiction pointed out, 
CRIMINAL REFERENCE made by M. B. Amman Esq., Sessions Judge 
of Shahjahanpur. 


Lakshmi Narain Gupta for the applicants. 
M. A. Aziz for the opposite parties. 





The following judgment was delivered by 
Au1sop, J.—This is an application in revision which has been referred Allsop, J. 
to this Court by the learned Sessions Judge with the recommendation that 
the convictions and sentences passed on the applicants should be set aside. 
One of the applicants was fined Rs. 60 for the offence of voluntarily 
“Cr. Ref. 105 of 1935 
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Capanar causing grievous hurt. The other two were fined Rs. 20 each for volun- 


1935 


ee 


tarily causing simple hurt. The grievous hurt was a fracture of the skull. 
It appears that there was a fight over irrigation in which the applicants 


Jarar Kuan beat the complainant. 


ol 


The reference is due to alleged irregularities in procedure. The case 
was tried by a Bench of honorary magistrates. ‘They convicted the accused, 


Allsop, J. but on appeal to the district magist-ate~a retrial was ordered upon the 


ground that the accused, although they had been examined at one stage, 
had not been examined after all the witnesses for the prosecution had been 
heard. After remand the order was passed which is the subject of this 
reference, The direction m the order for.remand was that the trial should 
continue from the stage at which the charge had been framed. One of the 
grounds taken against the order which is now in question is that although 
the accused were examined after the remand the witnesses for the prosecu- 
tion were not re-cross-examined. They had already once been cross-exa- 
mined after the charge had been framed; but it is said that as the order 
of remand directed that the trial shoud continue after the framing of the 
charge, there was obviously a further right to cross-examine. is is a 


proposition that this.is an irregularity which would not necessarily vitiate 
the trial. In that particular case the learned Judges came to the conclu- 


me in exercise of revisional jurisdiction and not as the result of an appeal. 
It is very important and would save much waste of the time of the courts 
if it was thoroughly realised that there is a distinction between a revision 
and an appeal. In the latter the appellant'is given a statutory right to 
11934 A. L J. 376 
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demand an adjudication from the court either on a question of fact or ona Canana 
quescion of law or upon both. When a matter comes up in revisional 75.5 
jurisdiction the applicant has no rights whatsoever beyond the right of —— 
bringing his case to the notice of the court. It is for the court to interfere Jaran Kran 
in exceptional cases where it seems that some real and substantial injustice , 
has been done. That is the main point which the court has to consider. A — 
revisional application is not to be regarded as in some sort a second appeal Alsop, J. 
on a question of law. 

There is in my opinion no reason at all for interference in this case. 
The applicants have had their cases before the courts and they have been . 
thoroughly considered. The sentences were extremely light and the appli- 
cants were lucky in that the injuries which they caused did not have more 
serious results. J am not prepared to inter-ere and I reject the reference. 


Reference rejected 


BISHAMBHAR MATH CandNac 
VeErTstts a 
EMPEROR? wate 
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Municipalities Act (Local Act II of 1916), Sec. 307—Conviction nnder—Reviston Abril 
—Whetber legality of notice can be quest:oned. eae l 
The accused was convicted under Sec. 307 of the Municipalities Act for ae 
failure to comply with a notice issued by the Municipal Board. The appli- 
cant had challenged the validity of the notice by appealing to the Collectar, 
who had held that the notice was a valid one. In revision to the High 
Court from the conviction under Sec. 307 it was argued that the applicant 
could at that stage reopen the question whether the notice issued by the * +- 
Municipal Board was a valid notice. Held, that the question whether the ~., 
notice was a valid one was not a matter which could be taken up at - 
that stage. 
Har Prasad v. King-Emperor, [193Z] A. L. J. 579 referred to. 


CRIMINAL REVISION from an order of M. B. Anman Esq., Sessions 
Judge of Shahjahanpur. 

Shiva Prasad Sinba and Lakshmi Nersin Gupta for the applicant. 

M. Walidlab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


KENDALL, J.—This is an applicatior for the revision of an order of Kendall, J. 
the City Magistrate of Shahjahanpur uphclding the conviction of the appli- 
cant under Section 307 of the Municipalities Act, but reducing the fine yee 
Rs. 100 to Rs. 50. An application for revision of this order has already 
been made to the learned Sessions Judge, who however in his order of 9-8-34 
refused to interfere. The circumstances are given sufficiently fully in the 
judgment of the courts below. It has been argued in support of the pre- 
sent application that the applicant can at this sta reopen the question of 
whether the notice issued by the Board was a “valid notice, and it has also 
been suggested that as the Board acquiesced in the existence of the appli- 
cant’s platform for a number of years amd accepted some payments in res- 
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pect of it, it must be deemed to have compounded the offence, if any, 
committed by the applicant. 

This last point can be very shortly dealt with. The offence, as the 
City Magistrate has pointed out, was not the encroachment, but the failure 


nmaa NATH to obey the notice. There never has been any question of compounding 


Emr mor 


Kendall, J. 


r 


t 


CRDODONAL 
1935 


April 17 





ALLSOP, J. 


this offence. f 

The question of whether it is open to the applicant to challenge the 
validity of thé notice at this stage has been decided by a Bench of this Court 
in the case of Har Prasad v. King-Emperar.’ In the present case, the appli- 


. cant did challenge the validity of the notice by appealing to the Collector. 


The Collector in an order which is on the record decided that the notice 
was a valid one, although he appears to have thought that there were some 
equities in favour of the applicant. 

The only further point that has been touched on by Mr. Sinha in 
support of the application is this. It has been shown that the Board, which 
had only given permission to the applicant to construct a balcony 28 feet 
in length, when it discovered that a balcony had been built of the length 
of 34 feet, acquiesced in the encroachment for a number of years and 
accepted some sort of compensation for it. It is argued that this must be 
deemed to mean that the Board had given permission for the building of a 
balcony of the length of 34 feet. To consider this argument, however, 
would be in effect to go into the question of whether the notice was a valid 
one, and this is, as I have already shown, not a matter which I can take up 
in revision at this stage. I delayed giving orders in this case at the request ~ 
of applicant’s counsel, in order to have the advantage of perusing the deci- 
sion of a Bench of this Court in Criminal Reference No. 937 of 1934, in 
which the same question was raised. The Bench delivered judgment on 
22-3-35 and discussed the question raised in the present application, but did 


_not express a final opinion on it. The conviction cannot be set aside in 


revision. But in the circumstances or this particular case, as it appears to 
me that the applicant has certainly been somewhat hardly treated, the fine 
of Rs. 50 is excessive, and I therefore allow the application to this extent 
that I reduce the fine from Rs. 50 to Rs. 5. ‘The application is otherwise 
missed 


11932 A. L. J. 579 
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RAM GIR 
i VveTSAS 
RAVI SARAN SINGH AND oTHERS* 
Criminal Court—Private complaint. 
It is not the object of the Criminal Courts primarily to do justice between 
a complainant and an accused person. “Their primary object is to punish 
crime in the interests of the state. If a complainant is considering his own 
private grievances he can seek redress by way of damages in a Civil Court. 
CrmonaL Revision from an order of W. C. Dess Esq., District 
Magistrate of Benares. 
A. Sanyal for the applicant. ` 
i *Cr. Rev. 200 of 1935 
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Sir C. Ross Alston and Ambtka Prasad Dube for the opposite parties. Canina 


The following judgment was delivered by 1935 


ALLsoP, J.—This is an application in revision. The learned Joint , 7 ca 
Magistrate of Benares dismissed under Section 203 of the Code of Criminal " 
Procedure two complaints which were made by the applicant. The appli- Ravi Saran 
cant is a goshain who has an interest in a temple in the village of Kaithi, °° 
There has been a dispute between the zoshains and the zamindars of that Allsop, J. 
village over their rights in this temple. I am told that the Subordinate 
Judge has decided that the parties both have rights but his decision is the 
subject of an appeal in this Court. The complaints were that the zamindars 
had forcibly removed the applicant’s lock from a room in the temple and 
had removed certain articles which were used for the purposes of the temple 
and when the applicant interfered he was beaten and insulted by having 
his beard pulled. 

The learned Joint Magistrate made local enquiries and came to the con- 
clusion that the story was not true. It was obviously in any case a matter 
which seems to have been more or less of a civil nature. The complaint 
makes it clear that it was not the violence used against the applicant which 
was emphasised at that time. The complaint is thar the Magistrate did not 
take the applicant’s evidence and also the technical point that he did not 
personally examine the applicant and record his statement when the com- 
plaints were presented. 

I am not satisfied that in substance there was no proper enquiry into 
the complaints made and I am not prepared -to interfere in-revision merely 
because there have been technical irregularities in procedure. I do not say 
that such irregularities did occur, but :f they did occur, there are no suff- 
cient grounds for interference. It has been stressed that the complainant 
has not received justice. It is not the ob ect of the criminal courts primarily 
to do justice between a complainant and an accused person. Their primary 
object is to punish crime in the interests of the State. If a complainant is 
considering his own private grievances le can seek redress by way of dam- 
ages in a civil court. I see no reason to interfere and I dismiss 
application. 

Application dismissed 
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right to pre-empt a sale of the mahal or any share thereof or any interest 
] . . 


A new mahal had been formed of lands taken from several older mahals 
in some of which the existence of the right of pre-emption was recognised 
and in the others it was negatived. On a suit for pre-emption of sale of 
lands in the newly constituted mahal, the High Court held that under 
Sec. 5(1), Agra Pre-emption Act (XI of 1922), it must be presumed that 
the right of-pre-emption extended to the new mahal in its entirety, but the 
judicial committee of the Privy Council, without pronouncing final deci- 

l sion, doubted the correctness of the view expressed by the High Court, and 
|. suggested the desirability of specific legislation on the point. 

APPEAL from a decision of the High Court of Judicature at Allahabad, 
reported in 1929 A. L. J. 1212=1. L. R. 52 All. 225. 


L. DeGruyther, K. C. and Hyem for the appellant. - 
J. M. Parikh for the respondents. 


The following judgment was delivered by 4 


Sm SHapI Lat—This consolidated appeal arises Out of two suits for 
pre-emption in respect of the sales of two agricultural holdings situate in 
Mahal Zard of the Village Babaina in the Agra Province of India. The 
trial Judge dismissed both the suits, but the High Court on appeal granted 
decrees for pre-emption, on payment of certain sums of money which are 
tio longer in dispute. The vendees have each preferred an appeal to His 
Majesty in Council, and their appeals, involving, as they do, the same 
points for determination, have been consolidated into one appeal. 

During the pendency of the appeal the successful pre-emptor sold, on 
May 27, 1932, lands, in respect of which he had obtained decrees, to 
one Shyam Lal who, as alleged by the vendees in the trial Court, had 
instigated the plaintiff to bring the suits and financed the litigation, in 
order to get the property ultimately from him. . 

After making the transfer to Shyam Lal, the pre-emptor entered into 
2 compromise with the vendees, by which he abandoned his alleged right of 
pre-emption, and agreed to the restoration of the decrees of the Court of 
first instance, which had dismissed his suits. This compromise cannot, 
however, affect the title which had already vested in Shyam Lal. 

The contesting parties before their Lordships are, therefore, the 
‘vendees who are the appellants, and the sons of Shyam Lal, who, after the 
death of their father, have been imp!leaded ds respondents. 

Before discussing the~ questions arising in the appeal, their Lordships 
consider it necessary to give a brief history of the Mahal Zard which com- 
prises the lands in dispute. The village Babaina in 1874 consisted of four 
Mahals called Mahal Nadir Khan, Mahal Niaz-ullah Khan, Mahal Bibi 
Begum and Mahal Bhikari Das. In respect of each of these mahals a wajib- 
ul-arz was prepared during the period, 1874 to 1877. While the wajib- 
ul-arz of Mahal Nadir n recorded that there was no right of pre- 
emption in ‘that mahal, the wajib-ul-arz of Mahal Bibi Begum contained 
an entry in favour of pre-emption, and so did the wajib-ul-arz of Mahal 
Bhikari Das. In respect of Mahal Niaz-ullah Khan, the wajib-ul-arz 
prepared in 1874 contained a declaration in favour of pre-emption, but the 
later wajib-ul-arz prepared in 1877 recorded that there was no right of 
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pre-emption. It is, however, common ground that the former wajib-ul-arz 
must prevail, vide, Explanation to Sub-section 2 of Section 5 of the Agra 
Pre-emption Act, XI of 1922, which section will be discussed hereinafter. 

In 1898 one Qadir Khan became the owner of two mahals, viz.: Mahal 
Nadir Khan and Mahal Niaz-ullah Khan, and also of a new mahal called 
_ Mahal Surkh Bibi Begum, which was one of the two mahals which were 
formed on the partition of the original Mahal Bibi Begum. He, thereupon, 
applied for the consolidation of these taree mahals into one mahal, and his 
application was granted and the consolidated mahal was called Mahal Qadir 
Khan Surkh. After the death of Qadir Khan, his mahal was divided in 
1924 into three mahals, viz.: (1) Mahal Asmani, consisting of the land 
which two brothers, Rafi-ud-din and Nizam-ud-din, had’ purchased from 


Qadir Khan in 1920; (2) Mahal Sabz, which became the property of Qadir - 


Khan’s widow; and (3) Mahal Zard, which was owned by his nephews 
Mustajib-ud-din and Zahur Husain. 

On March 20, 1925, Mustajib-ud-din sold his one-half share in Mahal 
Zard to Sahu Ramji Mal. Subsequently, the other 2o-sharer, Zahur Husain, 
executed in July, 1925, a deed of sale in respect of his moiety in favour 
of Phula Devi. On January 5, 1926, Riaz-ud-din brought two suits for 
the pre-emption of these Jands, and based his right of pre-emption on the 
ground that he was a co-sharer in Matal Zard. His claim was rejected by 
the trial Judge, but has been allowed by the High Court. 

The questions raised on this appeal are:—(1) Whether the plaintiff 
has proved the existence of the right of pre-emption in the Mahal Zard in 
which the lands are situate; and (2) Whether he is a co-sharer in the mahal, 
and as such is entitled to exercise the r_ght of pre-emption. 

The determination of these questions depends upon certain provisions 
of the Agra Pre-emption Act, XI of 1922, which consolidates the law 
relating to pre-emption in the Province of Agza. For the purpose of 
establishing the existence of the right of pre-emption, the plaintiff invoked, 
not only Sec. 5 of the statute, but also the Mahomedan law, the provisions 
of which are not affected by that section in so Tar as the present case 1s 
concerned. Under the Mahomedan lzw the pre-emptor must make certain 
demands for pre-emption, which are a pre-requisite to the exercise by him 
of the right of pre-emption. The trial Judge fel- no hesitation in holding 
that the condition prescribed by that Jaw had not been fulfilled; and his 
finding; which depended upon an appreciation of the evidence, was not 
challenged before the High Court, and cannot be seriously contested. 





The question then arises whether the requirements of the statute as to 


the existence of the right of pre-emption have been satisfied. Section 
§(1), as amended by Act VIII of 1923, which contains the law on 
the subject, provides that a right of pre-emptior. shall be deemed to exist 
only in mahals or villages in respect of which any wajib-ul-arz prepared 
prior to the commencement of the Act records a custom, contract, or decla- 
ration, as specified in Clauses (a), (E) and (c) of that sub-section. 

Now, it is beyond dispute that ia respect of Mahal Zard, no wajib-ul- 
arz was, or could be, prepared before the commencement of the statute: 
and there is, therefore, no entry in favour of the existence of the right of 
pre-emption in that mahal. The history of the Mahal Zard, as sketched 
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above, shows that it came into existence in 1924 on the ition of Mahal 
Qadir Khan Surkh into three separate mahals; but Here was no such 
wajib-ul-arz even in respect of that parent mahal. There was, however, 
a wajib.ul-arz relating to each of tae three mahals, which were amalga- 
mated into Mahal Qadir Khan Surkh, and, while the existence of the right 
of pre-emption was recorded in respect of two of these mahals, there was , 
no pre-emption in the third mahal. 

The learned trial Judge finds that of 1,158 bighas of land, which were 
sold to the two vendees, only about 82 bighas of land originally formed 
part of Mahal Bibi Begum, in respect of which the existence of the right 
of pre-emption was recorded in the wajib-ul-arz. But the rest of the 
property sold, viz.: about 1,076 bighas,. belonged to Mahal Nadir Khan, in 
which there was no eae of pre-emption. What is exactly the position 
of a new mahal, for which no wajib-ul-arz had been prepared prior to the 
commencement of the Act, but which consisted of two parcels of land 
which came out of two mahals, one -ecognising the existence of the pen 
of pre-emption, and the other negativing it? Does each of these plots 
continue.to be governed by the law which was applicable to the mahal from 


-which it had emanated, or does the law originally governing one of the 


-plots regulate both the plots when thzy are united into a new mahal? In 


the latter event, which of these two conflicting laws prevails? 

The Court of first instance held that the right of pre-emption should 
be confined to that plot which was pre-emptible, when it formed part of 
the mahal which recognised the-right of pre-emption. That view has not 
been accepted by the High Court, who find that the entry in the wajib-ul- 
arz of the mahal favouring the right of pre-emption should govern the 
entire land of the composite mahal. ~ 

Their Lordships find it difficult to follow the reasoning of the learned 
Jud They do not see any valid ground for preferring one entry to the 
rival entry about the existence or non-existence of the right of pre-emp- 
tion. Suppose, there is a mahal consisting of 1,000 acres, in respect of 


. which the wajib-ul-arz contains an entry speeds the existence of the right 
e Hi 


of pre-emption. It would, according to gh Court, be open to the 
proprietors of that mahal to create right of pre-emption in respect of 
the entire area by adding to it one acre taken out of an adjoining mahal 
recognising the right of pre-emption, and thereby making a new mahal of 
the two plots. There would then be a right of pre-emption in respect of, 
not only one acre, but also one thousand acres, which constituted the original 
mahal and enjoyed, at that time, immunity from the restrictions imposed 
by the law of pre-emption. 

It is to be observed that the Leg:slature has preserved the status 
in respect of the existence of the right af pre-emption by providing in 
Sub-section 3 of Section 5 that when « mahal recognising the right of pre- 


-emption has ‘been partitioned, that rigkt shall be deemed to apply to all the 


parts into which it has been divided. Presumably, if before partition a ' 
mahal was not governed by the law of pre-emption, there would be no 
right of pre-emption in respect of any of the parts resulting from its 


' partition. There is, however, no statu-ory provision for a composite mahal 


formed by the union of two plots, one coming out of a mahal favouring 
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the right of pre-emption, and the other taken out of a mahal negativing 
that right. The matter appears to be one which lies peculiarly within the 
province of the Legislature. 

Their Lordships do not consider it necessary to make any pronounce- 
ment on the subject, as they have no hesitation in holding that, even if the 
right of pre-emption is assumed to exist in respect of the whole of Malial 
Zard, the plaintiff has not succeeded in proving that he possessed the quali- 
fication claimed by him for exercising the right of pre-emption, viz.: that 
he was a co-sharer in the mahal. He is certainly the proprietor of a plot 
of land, which he had purchased on August 10, 192C, from Rafi-ud-din and 
Nizam-ud-din, who had acquired it from Qadir Khon a few months earlier. 
At the time of the purchase, that plot formed part of Qadir Khan’s Mahal 
Surkh, but on the partition of that mahal in 1924 into three mahals, it was 
allotted to Mahal Zard. The sale deed in favour cf the plaintiff makes it 
clear that he acquired only certain specifed fields, the total area of which 
amounts to 38 bighas and 14 biswas; amd the Courts in India are agreed 
that he had no interest in the joint lands of the mahal. The trial Court 
also found that he did not take part in tne administration of the affairs of 
the mahal, but the learned Judges of the High Court observe that “there 
js no evidence to show that he has not ary right to take part in the admi- 
nistration of the affairs of the mahal.” They themselves, however, point 
out that “the burden of proving that hz is a co-sharer and that he has a 
right to take part in the administration of the mzhal undoubtedly lies on 
the plaintiff who comes to Court.” There is not a scrap of evidence to 
discharge that onus, and the decision of the Court of first instance on this 
point must, therefore, be affirmed. 

The word ‘‘co-sharer,” as defined in Section 4(1) of the Agra Pre- 
emption Act means “any person other than a petty proprietor entitled as 
proprietor to any share or part in a mahal or village whether his name is or 
is not recorded in the register of proprietors.” It is clear that, if a person 
is a petty proprietor, he cannot be a cc-sharer. The definition of “petty 
proprietor” is contained in Section 4(7) of the Act, and that expression 
means “the proprietor of a specific plot of land in a mahal, who as such is 
not entitled to any interest in the joint iands of the mahal, or to take part 
in the administration of its affairs.” 

Now, the plaintiff is the proprieto- of a specific plot of land, and as 
such he is not entitled to any interest in the joint lands of the mahal. 
Nor is he entitled to take part in the acministration of its affairs. All the 
ingredients of the definition have been fulfilled, and he must be held to be 
a petty proprietor, and is consequently excluded from the definition of a 
co-sharer. ‘The learned Judges of the High Court think that he is jointly 
liable with the other proprietors of tne mahal for the payment of the 
whole of the land revenue assessed on -he mahal, but it appears that he is 
liable to pay only Rs. 16-1-0 which is entered in the revenue record as the 
revenue imposed upon the land owned by him. He has neither alleged nor 
proved that his liability extends beyonc the payment of the revenue which 
is assessed upon his holding. 

The result of the above discussion is that the suits for’ pre-emption 
must fail on the ground that the plairtiff has not established that he had 
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the status of a co-sharer, which alone was the foundation of his claim. 
The appeal should, therefore, be allowed, the decrees of the High 
Court should be set aside, and the decrees of the trial Judge dismissing the 


Rance suits should be restored. The respondents, other than the vendors, must 
Rust oppi Pay the costs incurred by the appellants throughout the litigation. Their 
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Lordships will humbly advise His Majesty accordingly. 
Appeal allowed 


Barrow, Rogers & Neville—Solicitors for the appellant. 
T. L. Wilson & Co.—Solicitors for the respondents. 
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COMMISSIONER OF INCOME TAX, BIHAR AND ORISSA 
VETSHSI 
MAHARAJADHIRAJ SIR KAMESHWAR SINGH OF 
DARBHANGA* 

Income-tax Act, Secs. 2(7) AG end 4(3) (vitt)—‘tAgriculiural income —Meanin g 
of—Assessee—Money-lending business—Money advenced om ‘xarpeshgi lease’ 
—Interest to come out of rents of estate mortgaged—Whether income taxable. 

The assessee in the course of a money-lending transaction advanced 
money on a ‘“‘zarpeshgi lease” on the condition inter alia that the interest 
payable called “theka profits” was to come out of the rents and profits of 
the estate mortgaged to him. Held, that the assessee being in possession of 
the property and the income having been derived from agricultural land © 
was exempt from assessment to income-tax. Makund Sarup v. Commis- - 
sioner of Income Tax, U. P., [1927] 2 Ind. Income Tax Cases 495 at 501 
approved. - 


APPEAL from a decision of the High Court of Judicature at Patna. 


A. M. Dunne, K. C. and Sir Thos. Sirangman for the appellant. 
A.-M. Latter, K. C., K. P. Jayaswal and C. J. Colombos for the res- 
pondent. 


The following aie was delivered by 


Lorp MacmitLaN—The present appeal arises from an assessment to 
income tax made upon the respondent for the year 1929-30 and the only 
question before their Lordships relates to an item of Rs. 91,283 included 
in the assessment. The appellant maintains that this item, the receipt of 
which is admitted, forms part of the taxable profits or gains of the business 
of money-lending carried on by the respondent; the respondent maintains, 
and the High Court has held, that it is “agricultural income” within the 
meaning of the Indian Income-tax Act and consequently exempt from 
income tax. 

_ In order to determine which of these contentions is right, it is necessary 
to describe briefly the transaction out of which this item of receipt arose. 
It appears that in 1929 the respondent’s father, who carried on an exten- 
sive money-lending business, made a loan of 1814-lacs of rupees, with the 
sanction of the High Court at Patna, to Thakurain Kusum Kumari, widow 
and adrninistratrix of the late proprietor of the estate of Lachmipur. ‘The 


*P. C. A. 94 of 1934 
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transaction was embodied in two indentures both dated February 3, 1929. 
The respondent’s father died on July 3, 1929 and the respondent has 
succeeded him as his eldest son and heir and as his successor in business. 

The first of the indentures is described as 2 “zarpeshgi lease with usu- 
fructuary mortgage” and is granted by Thakurain Kusum Kumari as 
“Jessa? mortgagor” in favour of the respondent’s father as “lessee mort- 
gagee” in consideration of the loan of 18% lacs. The lessor mortgagor 
thereby grants, demises and conveys in zarpeshgi lease and by way of 
usufructuary mortgage certain lands in the district of Bhagalpur, forming 
part of the Lachmipur zemindary, to the lessee mortgagee, to have and to 
hold the same for fifteen years. After stating that the lessor mortgagor 
has put the lessee mortgagee in possession, the indenture proceeds to state 
that the parties have agreed that the lessee mortgagee shall advance the sum 
of 18% lacs and that, for repayment of the loan, che lessor mortgagor has 
given, and the lessee mortgagee has taken, the zarpeshgi lease and usufruc- 
tuary mortgage. The rent reserved to the mortgagor lessor, and described 
as the “thika rent,” is fixed at Rs. 31,000 arrived at by taking the gross 
average rental of the properties at Rs. 1,59.813 and then deducting manage- 
ment and other expenses amounting to Rs. 37,530 and “thika profits” 
Rs. 91,283, leaving Rs. 31,000. This sum of Rs. 91,283, designated “thika 
profits,” is the sum now sought to be assessed. The indenture further 
provided that the thika rent should form part of the yearly payments 
which the lessor mortgagor thereby undertook to make in reduction of the 
loan and should be increased as the amoun- of the Joan diminished by 6 per 
cent. on the sums repaid with a corresponding -eduction in the “thika 
profits.” Orther articles of the indenture provided that the lessee mortgagee 
should maintain the irrigation works, look after boundaries and collect all 
rents and income of every kind from the properties thereby leased and mort- 
gaged and should peacefully- hold and eajoy the same. The leased pro- 
perties were mortgaged and hypothecated as security for payment of the 
zarpeshgi loan and the lessee mortgagee was given the right to hold over 
and retain possession of the properties until satisfaction of the entire debt. 

The second indenture dealt with certain properties in the Sonthal 
Parganas also forming past of the Lachmipur estate, which could not 
legally be mortgaged. It is described as an indencure of lease and demised 
these properties to the respondent’s fathe- by way of lease for fifteen years 
at a thika rent of Rs. 30,000, the lessee beng bound also to pay the Govern- 
ment Revenue charges in respect of the properties comprised in both in- 
dentures. Part of the rent was appropriated to certain payments and the 
balance was to be credited by the lesse “toward the liquidation of the 
zarpeshgi loan and the usufructuary mo-tgage in respect of the properties 
in the district of Bhagalpur in possessicn of the lessee” under the other 
‘adenture. The lessee was entitled peacefully to hold and enjoy the leased 
properties and to collect all rents, profits and income of every kind there- 
from. 

The legal position occupied by the responaent’s father and now by 
the respondent in relation to the Lachmipur properties, as the result of the 
transaction embodied in the two indentures, is thus stated by the learned 
Chief Justice (Courtney Terrell) :— 
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Cay. The mortgagee lessee was to be in. possession of both Properties, and, in 
ae his relation to the cultivators of the soil he stood in the position of land- 
iia lord, dealing directly with them and collecting the rents. He had more- 
eed. over to pay the Government revenue, cesses and taxes and his name was 
BOAI Gr registered in the Land Registration Department. He alone was able to sue 
Income Tax for rent whether current or arrears, to sue for enhancement or for eject- 
v. ment and was able to settle lands with raiyats and tenants in all the pro- 
S Kanni perties, in fact he was in a position to take all proceedings which the 
mea ii mortgagor would have been able to take in the ordinary course if the lands 
Lord leased and mortgaged had remained in her khas possession. 


Macmillan Tt was not indeed disputed that the rents payable in respect of both pro- 
perties were rents “derived from land which is used for agricultural purposes 
and is either assessed to land revenue in British India or subject to 2 local 

ies rate assessed and collected by officers af Government as such.” ‘The rents 
thus come within the definition of “agricultural income” in Sec. 2(1) (4) 
of the Income-tax Act, and the “thika profits” or profit rental of 
Rs, 91,283, forming part of the rents, are therefore “agricultural income” 
within the statutory meaning. That being so, the respondent relies on 
Sec. 4(3) of the Income-tax Act which in terms provides that “This Act. 
shall not apply to the following classes of income (vii) agricultural 
income.” 

.In answer to this prima facie conclusive ground for excluding the sum 
in question from the respondent’s assessment the appellant concedes that 
if the respondent were not a money-lender and if the transaction in virtue 
of which he receives the rents had not been a transaction entered into in 
the course of his money-lending business, he would have been entitled to 
invoke the statutory exemption of agricultural income; but the appellant 
submits that the fact that the respondent carries on a mon -lending 
business and receives the rents as the result of a transaction entered into 
in the course of that business makes all the difference. He refers to 
Sec. 4(1) which prescribes that “this Act shall apply to all income, profits 


High Court, at the respondent’s request, the two questions: ‘“(a) Is the 
Lachmipur bond a simple mortgage or a usufructuary mortgage? (b) Is 


Their Lordships find themselves in agreement with the learned Judges 

of the High Court in rejecting the appellants contention. Section 4(1) in 
shall apply to all income, profits or gains as des- 

cribed or comprised in Sec. 6” is prefaced with the words “save as herein- 
after provided,” and thereinafter in the Third Sub-section it is expressly 
provided that “this Act shall not apply to .agricultural income.” 
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Similarly Section 6, which includes “business” among the “heads of income, vn 
profits and gains chargeable to income tax,” opens with the words “save —— 
as otherwise provided by this Act.” The result, in their Lordships’ opinion, 
is to exclude “agricultural income” altogether from the scope of the Act, Coma 
howsoever or by whomsoever it may be received. As Ashworth, J. puts Taso 
it in Makund Sarup v. Commissioner of Income Tax, United Provinces: — “OME 4x 
“The business of money-lending may bring in an income which is exempt Sm Kamusu- 
from income tax on the ground that it is derived from agricultural land.” V^r SoH 
The exemption is conferred, and conferred indelibly, on a particular kind Fon 
of income and does not depend on the character of the recipient, contrast- Macmillan 
ing thus with the exemption conferred by the same sub-section on the 
“income of local authorities,” 

There are no doubt cases where the question whether a particular item 
of receipt is taxable or not depends upon the nature of the recipient’s 
business. Thus the profit made on the realisation of an investment is a 
taxable income receipt in the hands of an investment company which 
engages in the business of buying and selling investments but is a non- 
taxable capital receipt in the hands of an ordinary investor who is not. 
engaged in that business. But in the case just put, the question is whether 
the item is income at all; if it is income it is plainly taxable. In the 
present case the item of receipt is admittedly income but it is income which 
the Act expressly excludes from taxation. 

Their Lordships, being of opinion that the High Court has rightly 
answered question (b) in the negative, find it unnecessary, as did also the 
High Court, to deal with question (s). The sum originally assessed appears 
to have been Rs. 97,283; this is an error and the figure which their Lord- 
ships find to be exempt from taxation is Rs. 91,283. 

Their Lordships will accordingly humbly advise His Majesty that the 
appeal be dismissed and the judgment of the High Court affirmed. The 
respondent will have his costs of the appeal. 

Appeal dismissed 
Solicitor, India Office—Solicitor for the appellant. 
Hy. S. L. Polak 8 Co.—Solicitors for the respondents. 
* [1927] 2 Ind. Income Tax Cases 495 at 501 


= 


TIRKHA (Defendant) Cini 
' Versis oo 
fe GHASI RAM (Plaintiff)* iets 


Jurisdiction—Court bas no jurisdiction over subject-matter of plaint—Whether 
can allow amendment of plaint. 

A suit for 2 sum exceeding Rs. 500 was filed in the Small Cause Court EPPA J: 
on the last day of limitation, and was accordingly beyond the pecuniary 
jurisdiction of the court. The suit was, however, registered. It was 
pleaded in the written statement that the court had no jurisdiction, and the 
plaintiff then made an application for an amendment of the plaint by 
reducing the sum claimed to Rs. 500. This application was allowed. 

Held, that the court had no jurisdiction over the subject-matter of the 
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plaint, and the order allowing the amendment of the plaint was passed 
without jurisdiction. 
Crvit REVISION from an order of Basu Kristina Das, Judge, Small 
Cause Court, Muzaffarnagar. 
A. P. Pandey for the applicant. 
N. C. Shastri for the opposite party. 


The following judgment was delivered by 


KENDALL, J.—This is a defendant’s application for the revision of an 
order and decree passed by the Judge of the Small Cause Court of Muzaffar- 
nagar, decreeing the plaintiff’s suit, which was based on a bahikhata account 
which had been adjusted and a balance struck on June 24, 1931. The 
suit was filed by the plaintiff on July 2, 1934, a date which immediately 
followed the civil court vacation, so that if everything had been in order 
the suit would not have been barred by limitation on that date. The suit, 
however was one for a sum of Rs. 553-8-0, that is to say, it was beyond 
the pecuniary jurisdiction of the court. If it had been returned to the 
plaintiff then and there for presentation to the proper court, and he had 
amended the plaint so as to bring it within the pecuniary jurisdiction of 
the court and filed it again on the same day, he would in fact have been 
entitled to succeed. t happened, however, was that the suit was regis- 
tered, and it was stated in defence that the court had no jurisdiction to deal 
with it. A written statement was filed on August 17, in which the defen- 
dant raised a plea that the court had no jurisdiction, and the plaintiff then 
made an application for an amendment of the plaint by reducing the sum 


_ claimed to Rs. 500. This application was allowed on September 10, and 


the court then proceeded to try the suit. Questions of jurisdiction and 
limitation were raised by the defendant, but the court has decided these 
in the plaintiff's favour by the argument that the effect of amending the 
plaint on September 10, 1934 was to give the court jurisdiction with re- 
trospective effect from July 2, 1934 when the plaint was originally filed. 
It will be observed that this argument is circular, because the court had no 
jurisdiction to allow the amendment of the plaint on September 10, 1934, 
until it had first passed the order of that date by which it provided itself 
with jurisdiction with effect from July 2, 1934. 

The law appears to be quite clear. The order allowing the amend- : 
ment of the plaint was passed without jurisdiction, and there is some 
authority for holding that in such circumstances the order must be vacated. 
In the case of P. Varada Pillai v. P. V. Thillai Govindaraja Pillai and 
(Satti) Remanna v. (Padala) Amireddi a very similar matter has been 
dealt with. In the case before the bench it was remarked:— 

If a court finds that it has no jurisdiction, then to say that it has 
jurisdiction to ask the plaintiff to amend his valuation with a view to - 
direct him to pay additional court-fees and then return the plaint would 
seem to sug that the court not having jurisdiction has got jurisdiction 


to' do ing which is prima facie the duty and function of the proper 
court, 
In the case of S. I. Govinderaja Naicker v. Kassim Sabib*® a similar 
1A. L R 1931 Mad, 8 "A. L R. 1931 Mad. 67 


. “A LR 1928 Mad. 394 


As Ts FOR: HIGH COURT : 983 


decision was given by a single Judge of the Madras High Court. I have 
not been shown any authority of this Court, and for the opposite 

Mr. Shastri has only been able to point to such cases as that of (ae dee 
Ponnapundanand v. Authimoola Ponnapundant, where a plaintiff to whom 
a plaint was returned for a proper valuation altered the G e as directed 
and struck out some of the property in order to bring the suit within the 
jurisdiction of the court, and it was held that there was nothing illegal 
in the amendment and that it was competent to the court to accept such 
amended plaint. There is no doubt that the plaintiff has a right to amend 
his plaint when it has been returned to him by the court. But the question 
here is whether a court has any right to direct the amendment of a plaint 
when it has no jurisdiction over-the subject-matter of the plaint. 

If it could be held that the order passed by the court on September 10, 
1934 was not an order to amend the plaint, but an order directing the 
plaint to be returned to the plaintiff, that might possibly have been allowed, 
but the result would have been that the plaint afer amendment would 
take its date from the date when the plaintiff presented it after amendment, 
and not from the date on which it was originally filed in a court which had 
no jurisdiction to accept it. 

The only argument on behalf of the opposite party which has im- 
pressed me at all is that there are equities in favour of the plaintiff opposite 
party, and that the High Court will not always interfere in revision under 
Section 25 of the Small Cause Courts Act merely on the ground that the 
- trial court has made some technical error or may even have violated some 
provision of the Limitation Act. The question here is not only one of 
limitation, but of jurisdiction, and it is by no means a trivial one. To 
refuse to allow the application would, I fear, be to lay down by implication 
at any rate an extremely dangerous and illegal rule of procedure. .I there- 
fore allow the application for the reasons given above and direct that the 
decree and order of the trial court be set aside and the plaintiff’s suit be 
dismissed with costs in both courts. Mr. Shastri has asked that the plaint 
may be returned to the trial court, which may return it to the plaintiff for 
presentation to the proper court, and this may be done. 

Revision allowed 
fL L. R 33 Mad. 262 


RAGHUBIR DAS (Defendant) 
versus 
SITAL PRASAD and oTHERs (Plaintiffs) * 


Civil Procedure Code, Or. 23, R. 1 and Sec. 115—Order under Or. 23, R. 1— 


When High Court should interfere. 
It is true that the High Court has been very reluctant to interfere in 
revision with orders passed under Or. 23, R. 1, C. P. C. But the reluctance 
has been in every case to interfere with the discretion of the Court. Where 
the Court has not observed the rule and has not had before it the consi- 
derations by which it ought to be guided, it is proper to exercise the 
revisional jurisdiction of the High Court. 

Jbunkn Lal v. Bisbesbar Das, I. L. R. 40 All. 612; Chiranji Lal v. Irphan 
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Ali, 1935 A. L. J. 277 and Kali Rem v. Dharmen, 1934 A. L. J. 821 
discussed. 
Crv Revision from an order of MauLv MUHAMMAD AXB 
Nomanı, Subordinate Judge of Gorakhpur. 
Shiva Prasad Sinba for the applicant. 
Mubaeninad Ismail for the opposite parties. ' 
The following judgment was delivered by 
KENDALL, J.—This is an application for the revision of an appellate 
order passed by the Subordinate Judge of Gorakhpur allowing the opposite 
parties to withdraw their suit undet Order 23, Rule 1, of the Civil Proce- 
dure Code. The circumstances briefly are that the plaintiff-opposite parties 
had brought a suit for a declaration that they alone were entitled to realise 
the dues from certain shopkeepers, and they also claimed an injunction 
against interference with this alleged right. The munsif after taking all 


, the evidence and hearing arguments dismissed the suit. The plaintiffs” 


appealed, ‘but during the course of the appeal they made an application to 
be allowed to withdraw the suit on the ground that there was a formal 
defect, namely, that they had not claimed an alternative relief in the event 
of their being found not to be in possession of the property; and as the 
trial court had dismissed the suit in accordance with the provisions of Sec- 
tion 42 of the Specific Relief Act, this defect was ak to the suit, and 
therefore they prayed that they should be allowed to withdraw it with 
liberty to institute a fresh suit. The appellate court without discussing 
the merits of the application remarked tkat there was a patent defect and 
that the suit might be withdrawn, but directed that costs should be paid 
to the respondents; and the order which I am asked to revise is a subsequent 
one passed in the following words:— 

Costs of both the courts paid to respondent. The plaintiff is allowed to 
withdraw the suit, with liberty to file a fresh separate suit. Appeal dis- 
posed of accordingly. 

There can be no doubt that permission was given because the plaintiffs 
had claimed that the provisions of Section 42 of the Specific Relief Act 
were fatal to the suit as it stood, and although the court has not in so 
many words given this as the reason for permitting the suit to be with- 
drawn, it is argued on behalf of the opposite parties that this undoubtedly 
was the reason, and that it did amount to a formal defect in the suit as it 
originally stood. I have been referred to the judgment of the trial court, 
which has disposed of the plaintiffs’ case for a number of reasons and only 
mentioned Section.42 of the Specific Relief Act by the way. There is no 
issue relating to Section 42 of the Act, and it was not by- any means the 


‘only reason the munsif had for dismissing the suit. 


It is quite clear that the orders passed by the learned Subordinate 
Judge are defective in that they do not show his reason for allowing the 
plaintiffs’ application. He has not even described what the formal defect 
was, nor has he discussed the question of whether it was a defect that may 
be fatal to the suit. All he has done is to remark that there was a “patent” 
defect. 


In support of his order I have been referred to a decision of a Bench 
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of this Court in the case of Jhunku Lal v. Bisbesbar Das'-in which it was 
held that where a court had given leave to the plaintiff to bring a fresh 
suit, the fact that the court may have exercised, amd probably did exercise, 
a wrong discretion in granting the plaintiff’s application was not-suflicient 
to bring the case within the purview af Section 115 of the Code of Civil 
Procedure. This was followed in the case of Chiranji Lal v. Irphan AIF. 


This latter Bench in following th= earlier decision remarked that the 
earlier Bench had held that even if the court below had exercised a wrong 
discretion (not merely might have exercised 2 wrong discretion) in grant- 


ing leave to withdraw the suit, thé case would not come under Section 115” 


of the Civil Procedure Code. In another case, Kali Ram v. Dharman’, an- 
other Bench of this Court remarked that where the court had exercised its 
discretion the order should not be interfered with by the High Court in 
the exercise of its revisional powers. In this case the Bench was clearly of 
opinion that the lower court had not exercised a proper discretion. 

I cannot, however, find in any of these decisions which have been 
quoted on behalf of the opposite parties that there is any authority for 
holding that the court should not interfere if it considers that the lower 
court has not applied its mind to the matter before it, or in other words, 
has not exercised its discretion in a judicial manner. In the present case 
the question before the court was waether the formal defect which un- 
doubtedly existed must necessarily be fatal to the suit. That question, as 
] have already remarked, the court has not discussed, and does not appear 
to have considered. ‘There is nothing to show why the plaintiff should not 
have applied for an amendment of his plaint as is frequently done in similar 
suits under the Specific Relief Act. It'is true that it was a late stage at 
which to amend the plaint, because the matter had already come before the 
appellate court. But the same objection of course applies to an applica- 
tion to withdraw the suit under Rule 1 of Order 23. It may be that the 
plaintiffs believed that the court would not have granted a prayer for the 
amendment of the plaint, and the court may also have been of that opinion. 
But if the question had been discusszd and the court had decided that it 
was too late a stage at which to allow the amendment of the plaint, it 
would also have had to consider whether it was not too late a stage at 
which to allow the suit to be withdrawn, and in fact the matter would have 
been fully discussed and the question of whether Rule 1 of Order 23 could 
be properly applied would have been satisfactorily decided. 

The order of the lower appellate court appears to me to be objection- 
able on two grounds. Firstly, it is in itself defective because it does not 
disclose that the court has applied its mind to the matter and exercised its 
discretion judicially, and secondly the order appears to be on the face of it 
a wrong order, in that the defect referred to by the plaintiff in-his applica- 
tion as a ground for being allowed tc withdraw the suit need not necessarily 
have been fatal to the success of the suit, so that apparently the court had 
not jurisdiction under the provisions of Order 23 to allow the suit to be 
withdrawn. It is true that the court has been very reluctant to interfere 
in revision with orders passed under Order 23, Rule 1. But the reluctance 


IL L. R. 40 AIL 612 "1935 A. L. J. 277 
$1934 A L. J. 821 





Das 
FY. 
SITAL Prasap 
Kendall, J. 


986 | HIGH COURT [19359 


has been in every case to interfere with the discretion of the court. Where 


the court has not observed the rule and has not had before it the consi- 
derations by which it ought to be guided, I think it is certainly proper to 
exercise the revisional powers of this Court. The fact of doing so in the 
present case will, so far as can be seen, be greatly to accelerate the disposal 
of the, litigation between the parties. I therefore allow the application 
with costs, set aside the order passed by the lower appellate court, and 
direct that the appeal be now readmitted to its original number and dis- 


posed of according to law. 


Application allowed 


THAKUR SINGH (Defendant) 
Versys - 
KANDHAI (Plsinżif)* - 
Civil Procedure Code, Sch. II, Paras. 7 end 10—Matter referred to arbitration— 
Arbitrator reports that defendent bad defaulted in appesrance—Procedure to 
be edopted by the conrt. i 

Where a matter is referred to arbitration by the Court under Para. 2, 
Sch. H, C. P. C., and the arbitrator that owing to the failure of 
the defendant to appear, he had no tive but to recommend that 
the plaintiff’s claim be decreed ex porte, the proper procedure for the court 
is to pass an order directing that as the defendant had defaulted in appear- 
ance, the proceedings should be ex perte, and thé arbitrator should then 
pronounce his award and file it in Court, after which notice must issue 
sunder Para. 10, Sch. I, C. P. C. 

Where on receipt of the arbitrator’s report as stated above the Court 
ordered the matter to be put up after ten days and then passed a decree 
in accordance with the report as if it had been an award, beld, that the 
failure to issue a notice to the defendant was fatal to the validity of the 
decree. 


Civ, REVISION against the order of the Honorary Munsifs Civil 
Bench, Allahabad. è 

S. C. Das for the applicant. 

Miss S. K. Nebr» for the opposite party. 

The following judgment was delivered by i 

KENDALL, J.—The circumstances which have led to this application are - 
somewhat unusual. The plaintiff opposite party filed a suit in the small - 
cause court of Allahabad which was transferred to the court of the honorary 
munsifs, The matter was referred to arbitration on November 9, 1935. 
On February 5, 1934 a report was received from the arbitrator by the 
court to the effect that the defendant had failed to appear on some of the 
dates fixed, that he had finally failed to appear on January 27, which had 
been fixed for final disposal and that the arbitrator had therefore no alter- 
native but to recommend that the plaintiffs claim be decreed ex parte, 
adding that the defendant might, however, get the decree set aside by a 
proper motion if he so desired, as the recommendation made by the arbitra- 
tor was an ex perte one. No notice was issued to the defendant on the 
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receipt of this report, and the court ordered the matter to be put up on 
February 15, 1934, ie., after ten days. On February 15, the court passed 
an order that no objection had been recerved and that the suit was decreed 
in accordance with the award. A few days later the defendant made an 
application to the court to the effect that the award was an ex parte one, 
that the defendant had received no notice and that the decree was also 
ex parte. The court apparently considered this as an objection to the 
award, and after several hearings disposed of it on August 31, in the 
following order: 
The grounds on which it is prayed that the award be set aside are not 
sufficient. We therefore confirm the award and -pass a decree in accordance 
with the award. 


It will be observed that decree in accordance with the award had 
already been passed on February 15, 1934, and that this order of August 31, 
was merely a repetition of the former one. The main ground on which the 
` present application is based is that no notice of the filing of the award was 
given to the defendant as required by Paragraph 10 of Schedule 2 of the 
Civil Procedure Code. 

That such 2 notice is necessary is clear from the provisions of Para- 
graph 10 of the Schedule, and also from the decisions in several cases, among 
which may be quoted those of Chatarbuj Das v. Ganes Ram and Udit 
Singh v. Ram Lakban Singh’. It has been argued, however, that there was 
no award and therefore no notice was necessary. The arbitrator in for- 
warding the report to the court was acting, it is said, under Clause (2) of 
Paragraph: 7 of Schedule I,-in which it is provided that persons making 
default before the arbitrator shall be subject to the like disadvantage by 
order of the court on the representation of the arbitrator as they would 
incur for the like offences in suits tried before the court. If a party fails 
to ap before the court, it is open to the court to proceed ex parte, and 
it is therefore argued that the court on the recommendation of the arbitra- 
tor proceeded ex parte and pronounced a decree, which required no notice. 

No authority has been quoted to me which will cover the proceedings 
in the present case. It appears to me, however, that the application is 
bound to succeed, because what the court did was to give a decree in 
accordance with the award without issuing the notice required by Para- 
graph 10. When the arbitrator made his report under Paragraph 7, the 
proper procedure apparently was for the court to pass an order directing 
that as the defendant had defaulted in appearance, the proceedings should 


be ex parte, and the arbitrator should then have pronounced his award and , 


filed it in court, after which notice could have been issued under Paragraph 
10 and the ordinary procedure relating to arbitration would have followed. 
The court had no jurisdiction to deal with the matter as if there had been 
no arbitration, for two reasons. In the first place, the arbitration had not 
been superseded, and in the second place, the court had no evidence before 


it on which to base even an ex parte decree. It could not treat the report ` 


of the arbitrator as evidence. Indeed it appears to be clear from the word- 
ing of the orders passed that the court was dealing with the report of the 
arbitrator as if it had been an award. This being so, the failure to issue a 
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notice to the defendant is clearly fatal to the validity of the decree. 

I therefore allow the application with costs, set aside the decree and 
order of the court and direct that the suit be readmitted on its original 
number and disposed of according to law. The arbitration not haviny 
been superseded, I must direct that the court shall deal with the: report of 
the arbitrator as one made under Paragraph 7 of Schedule 2 and pass orders 
on it in the light of the above remarks. 


Roison alowed 


ADA ELIZABETH SMURTHWAITE 
 versts ` 
JOHN WILLIAM SMURTHWAITE* 
Court Fees Act of 1870, Sch. Il, Art. 20—Whether applies to petition for divorce 
under Indian and Colonial Divorce Jurisdiction Act of 1926. 
The proper court-fee for a petition for divorce under the Indian and 
Colonial Divorce Jurisdiction Act of 1926 is Rs. 2; and Art. 20 of Sch. I, 
Court Fees Act, is not applicable to such a petition. 
T. A. Bradley for the petitioner. 
The following judgment was delivered by 
BENNET, J.—This is a reference by the taxing officer on the question 
of what is the proper court-fee for a petition for divorce under the Indian 
and Colonial Divorce Jurisdiction Act of 1926. The stamp reporter 
reported that in such petitions a court-fee of-Rs. 20 had ‘always been paid 
under Art. 20, Schedule I of the Court Fees Act. Learned counsel for 
the~petitioner contended that the petition for divorce was not under the 
Indian Divorce Act and that Article 20 only refers to a petition for divorce 
under the Indian Divorce Act. Learned counsel therefore contended that 
the proper court-fee was Rs. 2. The Indian and Colonial Divorce Juris- 
diction Act is not merely an Act conferring jurisdiction on this Court but 
the Act further sets out in Sec. 1, Proviso (a) that the decree shall be 
granted only on grounds according to the law for the time being in force 
in England. The court therefore in hearing this petition does not apply 
the Indian Divorce Act and therefore tke court-fee applicable to the Indian 
Divorce Act cannot be applied to a petition under the Indian and Colonial 
Divorce Jurisdiction Act of 1926. For these reasons I consider that the 
report of the stamp reporter is incorrect. I hold that the proper court-fee 


, of Rs. 2 has been paid in this case and therefore the petition should proceed. 


_ Ido not think that a notice should issue to the Government Advocate. 


“Matrimonial Case 3 af 1935 
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Versus: 
LACHHMI NARAIN (Opposite party) * 
T Act of 1926, Sec. 3—Government Notification No. 577|I-A-93—"Agri- 
es lend” —Lond on which owner thereof bas planted a grove. 

Land which has a grove on it and is in possession of the proprietor him- 
self who planted the trees is agricu:tural land within the meaning of 
Government Notification No. §77|I-A-93 published in the U. P. Gazette 
of July 26, 1932. 

Orper on reference submitted by the Munsif (East), Allahabad. 


The applicant was not represented. 
S. N. Gupta for the opposite party. 


The following judgment was delivered by 


NIAMATULLAH, J.—This is a reference under Order 46, Rule 1, Civil 
Procedure Code by the learned Munsif of Allahabad. The question on 
which the learned Munsif entertains some doubt is whether the land on 
which the owner thereof has planted a grove is “agricultural land” for the 
purposes of the Government Notification No. 577|I-A-93 published in the 
U. P. Gazette of July 26, 1932. The expression “agricultural land” has 
been defined in that notification to mean, inter alia, land as defined in the 
Agra Tenancy Act, 1926. The definitian of “land” given in Sec. 3, Agra 
Tenancy Act, IN of 1926, is as follows:— 

“Land” means land which is let or held for agricultural purposes, or as 

Alinta or for pasturage. It includes land covered by water used for 

of growing sighara or other similar produce, but does not 

aga a for the time being occupied by dwelling-houses or manufac- 
tories, or appurtenant thereto. 

The proprietor of a land fit for cultivation may make one of two uses 
of it. He may either let it to another person for cultivation or may 
cultivate it himself. In the latter case `t is his sir or khudkasht. There- 
fore two words have been advisedly used, namely, “let” or “hold.” Where 
the proprietor allows another person to cultivate his land it is appropriate 
to say that he has let his land. Where he cultivates it himself he can be said 
to hold his own land for the purposes of cultivation. Similarly where he 
has made a grant of his land to another person for the purpose of planting 
a grove he remains the owner of the land, but the person occupying it is 
the grove-holder and holds it from the proprietor. He may plant his own 
grove, in which case the land is held by himself. The proprietor has been 
termed at numerous places in the Act as “land-holder.” It is not only a 

e-holder who can * hold the land if it has trees on it but the proprietor 
himself may hold it. The only difference between this class of land and 
his sir and khudkasht lies in the use he is making of it. In either case the 
land is held by himself. For these reasons we are of opinion that land 
which has a grove on it and is in possession of the proprietor himself who 
planted the trees is agricultural land within the meaning of the Notification 
already referred to. 

Let the reference be returned witk this decision. 
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SUNDER LAL AND ANOTHER (Plaintiffs) 
VETSHS 
RAHAT ALI KHAN AND ANorHeR (Defendants) * 
Mortgage—Joint Hindu family of brotbers—Mortgage in favour of some—Mort- 
gaged property sold to one brother (not party to the wet ReSe) in satisfaction 
of mortgage debi—Whether suit on mortgage still maintainable. 

The plaintiffs sued to recover money on the basis of a mortgage. The 
mortgagor contended that the mortgage had been satisfied by the sale of 
the mortgaged property in favour of the brother of the plaintiffs, who was 
2 member of a joint family with the plaintiffs. The courts below found 
that the plaintiffs and the vendee of the mortgaged property were own 
brothers forming a joint family and they had joint business. Held, that 
the suit was not maintainable as the mortgage was fully discharged by the 
acceptance of the sale-deed. Lachman Prasad v. Lachmeshwar Prasad, 
20 A. L. J. 151 followed. 


SECOND APPEAL from a decree of S. M. Munm Esq., Additional 
Subordinate Judge of Shahjahanpur, confirming a decree of Basu Ram 
CHARAN VERMA, Munsif of Tilhar. 

N. P. Asthana and Lakshmi Narain Gupta for the appellants. 

S. B. Jobari for the respondents. 


The following judgment was delivered by 


Ganca Natu, J.—This is a plaintiffs’ appeal and arises out of a suit _ 


brought by.them against the defendants-respondents to recover money on 
the basis of a mortgage executed by defendant No. 1. The defendants 
contended that the mortgage had been satisfied by the sale of the mortgaged 

property in favour of defendant No. 2 who was a member of the joint 
Fady of the plaintiffs. Both the courts below have concurrently found 
that defendant No. 2, the vendee of the mortgaged property, and the 
plaintiffs in whose names'the mortgage deed is, are members of the joint 
family and that their business is also joint. The plaintiffs and defendant 
No. 2 are own brothers and they have joint business. The courts below 
have found that there are circumstances to infer safely that the money 
advanced to the mortgagor in this case came from joint fund and that it 


was equally right to infer that the property transferred by the mortgagor 


to one of the brothers only meant transfer of such property to the joint 
family of all the brothers who are admittedly living jointly. There is not 
the slightest evidence to show that any of the members or defendant No. 2 
has any self-acquired property in his own name. If the mortgagees and 
the vendee had not been members of the joint family and if the mortgagees 
had been persons totally unconnected with vendee other considerations 
would have arisen. They being members of the joint family are virtually 
one and the same person. In Lachman Prasad vw. Lachmeshwar Prasad’ a 
mortgage was executed on June 18,1908. The mortgagor sold, on August 
255.1914, the mortgaged property together with other property to the 
mortgagee’s father. The father and the son were members of a joint family 
*S, A. 709 of 1933 
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living together, and were- to be deemed, as regards these transactions, as 
virtually the same person. The amount due on the mortgage was left 
with the vendee for discharge thereof. “he mortgagee brought a suit on 
the mortgage. It was held that the suit was not maintainable, as the mort- 
gage was fully discharged by the acceptance of the sale-deed. 

In view of the findings of the lower court which are quite correct and 
with which I agree, there is no force in the appeal. It is therefore ordered 
that the appeal be dismissed with costs and the decree of the lower court 
be confirmed. 

Appeal dismissed 


BADR UDDIN (Applicant) 
versts 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND OTHERS (Opposite party)” 
Railway Act (IX of 1890), Sec. 72—Scope of. 
The plaintiff despatched goods from Agra to Karachi at reilway risk. 
After the arrival of the goods at Karachi, the plaintiff asked the Company 
at Karachi to have the goods rebooked from Karachi to Agra. The Com- 
pany stated that the plaintiff should execute risk-note A if the goods were 
to be rebooked. The plaintiff refused to execute risk-note A, and brought 
a suit for compensation against the Company. Held, that the plaintiff 
had no right of action. 
Crv Revision from an order of S. M. Mir Esa., Judge, Small Causes, 
Agra. 
M. L. Chaturvedi for the applicant. 
The following judgment was delivered by 


E 


1935 


April 30 


BENNET, J. 


BENNET, J.—This is an application in civil revision by a plaintiff Besset, J. 


whose suit has been dismissed by the Small Cause Court. The plaintiff 
despatched a consignment of boots and shoes from Agra Cantonment to 
Karachi at railway risk. The consignment arrived at Karachi but plaintiff 
could not arrange for its delivery and at his request it was detained for a 
considerable time. The plaintiff then asked the railway company at 
Karachi to have the goods rebooked fram Karachi to Agra. In accordance 
with rules and’ regulations the railway company stated that the plaintiff 
should execute risk-note A if the goods were to be rebooked. The plaintiff 
refused to execute risk-note A, and ha: brought this suit for Rs. 145 com- 
pensation against the railway company. The consignment was still lying 
at Karachi in charge of the railway ccmpany when the suit was brought. 
The only issue framed was “Is the suit premature and is the plaintiff entitled 
to any and what amount of damages?” The court below has held that the 
plaintiff has no cause of action and thet the plaintiff is bound to carry out 
the rules of the railway company if he desires the railway company to 
rebook the consignment. Further the court held that it was proved by a 
clerk that the boxes are no longer properly secured and that the railway 
company was correct in insisting on the execution of risk-note A. The 
grounds of revision are directed against the validity of the rules of the 
*Civ. Rey. (unnumbered) of 1935 
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Gw company. I asked learned counsel to show under what provision of law 
Ta; the plaintiff had any right of action. He admitted that the Railways Act 
—— did not give any right of action to a plaintiff under these circumstances. 

Baw Upon He then referred to the Carriers Act, Act I of 1865. That Act provides 

tun sec. Ír a suit for loss or damage tc property delivered to a common carrier. 
crazy ox But it does not make any provision for a case similar to the present. More- 
State over Sec. 72(3) of the Railways Act states that nothing in the Carriers 
Bennet, 1, {ct of 1865 shall affect the responsibility of a railway company as defined 
7 in Sec. 72 of the Railways Act. I therefore consider that learned counsel 
is doubly wrong in his reference to the Carriers Act. He then referred to 
the common law of England. But that is also excepted by Sec. 72(3). 
Under Sec. 72 of the Railways Act the responsibility of the railway admi- 
nistration for the loss, destruction or deterioration of goods is that of a 

' bailee under Secs. 151, 152 and 161 of the Contract Act. 

“Bailment” is defined in Sec. 148 as a delivery of goods by one person 
to another for some purpose. ‘The goods in question were delivered to the 
railway company for the purpose of being carried to Karachi. When the 
railway company carried the goods to Karachi they fulfilled their part of 
the contract and that contract came to an end. Moreover there is no 
question of liability for loss, destruction or deterioration of the goods 
since it is not proved that any sach loss, destruction or deterioration has 
occurred. What the plaintiff wants is that the railway company should 
be compelled to enter into a contract with him on the terms which he 
propounds, This doctrine of law is contrary to Sec. 2 of the Contract 
Act. The plaintiff is in the position of a proposer and it is open 
to the railway company to agree or not to agree to his proposal. 
In the present case the railway company are willing to take the goods in 
accordance with their rule that a risk note must be executed. Learned 
counsel has failed to show any provision of law under which the railway 
company can be compelled to carry goods on terms imposed by a proposer 
which are contrary to the rules of the railway company. Some further 
objection was made on the allegation that the evidence of the clerk was not 
that the boxes were improperly secared at the time when the plaintiff asked 

the railway company to rebook the boxes to Agra but at some later date. 
“+ Any question of that nature is a question of fact which should have been 
brought to the notice of the lower court and cannot be brought before 

_ this Court in revision. I consider that mo case has been made out for this 


revision which is therefore dismissed. 
Revision dismissed 
Crm, / GEORGE HIGH SCHOOL (Defendant) 
1935 Lersius 


— ABDUL KARIM KHAN anD oTHERS (Plaintiffs) * 

April 30 Land Acquisition Act ( 1 of 1894), Sec. 16—Encumbrence’-—W bether includes 

Ey -~ a customary right. 

: ‘A ‘customary right as distinguished from an easement is included within 
the meaning of the word ‘encumbrance’ in Sec. 16, Land Acquisition Act, 
and such a right is destroyed br acquisition. 

*S. A. 1106 of 1933 


ALLSOP, `J. 


A. L. J. R - HIGH COURT j 993 


SECOND APPEAL from a decree of Basu BIsHUN NARAIN TANKHA, 
Judge of Azamgarh, reversing a decree of Basu Ram SaRUP LaL, Second 
Additional Munsif. . 

Mukhbier Abmad for the appellant. 

Kanbaiya Lal Misra and R. K. S. Tosbniwal for the respondents. 


The following judgment was delivered by 


Autsop, J.—The appellants are the Managing Committee of the 
George High School at Azamgarh. ‘The respondents, Abdul Karim Khan 
and others, were the plaintiffs in the trial court. It appears that some land 
was acquired for the appellants by the Government under the provisions of 
the Land Acquisition Act. Over this land there used to be a drain through 
which water used to flow from the property of the plaintiffs. The appel- 
lants closed this drain and the plaintiffs then instituted the suit upon the 
allegation that the accumulation of water had caused the damage. They 
prayed for a perpetual injunction restraining the defendants-appellants 
from interfering with the flow of water through the drain. 

The trial court dismissed the suit upon the ground that any rights 
which the plaintiffs might have had over the land was destroyed under the 
provisions of Section 16 of the Land Acquisition Act. ‘This section is as 
follows: 
When the Collector has made an award under Sec. 11 he may take posses- 

sion of the land which shall thereupon vest absolutely in the Government 
free from all encumbrances. 

The plaintiffs went in appeal to the lower appellate court who has 
decreed the suit. He has made a distinction between easements and cus- 
tomary rights and seems to hold that a customary right is not an encum- 
brance within the meaning of that word in Section 16 of the Land Acquisi- 
tion Act. It is difficult to see why a customary right of way or a similar 
a should not come within the meaning of the word “encumbrance.” 


e whole object of the Land Acquisition Act is to enable the Government’ 


to acquire land for public purposes and to use such land in any way which 
may be convenient or necessary for the public in general. If rights of 
way and other customary rights were not desfroyed by acquisition it would 
often be impossible for the Government to acquire and use land in such 
way as might be necessary. It has been suggested that these customary 
rights should not be destroyed by acquisition because there is no method 
of compensating the persons who might exercise the right. I do not think 


that there is any force in this objection. A member of the public would ' 


not get damages for a private encroachment on a public right of this 
nature unless ea show that in some way he was especially affected 
and similarly it seems to me that if he was especially affected, it might be 
possible for him to obtain compensation from the Collector under the 
provisions of the Land Acquisition Act. However that may be, there is 
not the slightest doubt in my mind that the word ‘encumbrance’ is suff- 
ciently wide to cover a customary right such as that to which the learned 
Judge of the lower appellate court refers. 


I may mention the case of The Bombay Corporation v. The Great 


Indian Peninsular Railway’. In that case it was conceded before their 
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Lordships of the Privy Council that acquisition of land under the Land | 
Acquisition Act would destroy a right of passage. The decision in that 
case was based partly upon the assumption that that.would be so. There 


Groxax Hicxtis no authority quoted by the learned Judge of the lower appellate court 
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or brought to my notice here by the respondents that v customary right 
as distinguished from an easement is not included within the meaning of 
akae in Sec. 16 of the Land Acquisition Act. 

I may also mention that I am not at all satisfied that the learned Judge 
of the lower appellate court was correct in assuming that this right of 
discharging water over the land in suit was a customary right and not an 
easement. The distinction as I understand it is that an easement pertains 
to à particular pro and a customary right pertains to the public or a 
certain section of the public but not to the owner of any property as 
In the present case it seems to me that the right consisted in discharging 
water from particular properties over the property in suit and I should think 
that the right in each case was a right of easement. It does not matter 
however whether it was a right of easement or a customary right. In 
either case the right is destroyed by acquisition. The judgment of the 
lower appellate court cannot be upheld. 

I allow the appeal, set aside the decree of the lower appellate court and 
‘restore that of the trial court. The appellants will get their costs through- 
out from the respondents. Leave to appeal is granted. 


Appeal allowed 


CHANDRA SHEKHAR DIXIT (Plaintiff) 
Versus 
THE BURHWAL SUGAR MILLS CO. LTD., CAWNPORE 
(Defendant) * 


. Master and Servani—Servent unable to perform work—Dismissed without notice— 


Whether entitled to one month’s salary. 

Where a servant is unable to perform the duties entrusted to him owe 
to illness), that is to sayy to carry out the contract to work regularly, he 
must be held to have been guilty of wrongful conduct, and if the master 
dismisses him without giving a manth’s notice, he is not entitled to claim 
a month’s salary as damages in lieu of notice. 

Detar v. Forbes, 117 I. C. 778 relied on. 


Civit Revision from an order of J. C. Matix Esq., Small Cause Court 
Judge of Cawnpore. 
= S. N. Seth for the applicant. 

I. B. Banerji for the opposite party. 

The following judgment-was delivered by 


KENDALL, J.—The question that has been raised in this application 
for revision is whether the plaintiff who was employed by the defendant 


_as a clerk was entitled to a month’s notice on dismissal in the circumstances 
stated in the judgment of the trial court. It is contended on behalf of 


the applicant by Me Shambhu Nath Seth that the practice between master 
*Civ. Rev. 709 of 1934 
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and servant is for either side to give a month’s notice for termination of 
their contract, or in lieu of a month’s notice, one month’s salary must be 
paid to the servant-unless he has been guilty of wrongful conduct. No 
objection has been taken on behalf of the opposite party to this statement 
of the law, and the question is whether in the circumstances in this case the 
applicant forfeited his right to a month’s notice or salary in lieu thereof 
by wrongful conduct. 

The plaintiff fell ill in March 1933, and was absent from his work; and 
he made an application for leave on March 17. The defendant allowed 
him four days leave, but the plaintiff continued to be absent from illness 
until March 28, when he was allowed to resume his work. He continued 
to work until April 5, but on the 6th it is said he was attacked by dysen- 
tery and again applied for leave. No order granting him leave was sent 
to him, but on the 8th the defendant wrote to him to say that his services 
were dispensed with. The trial court has found that the plaintiff was in 
the wrong and could not claim damages in lieu of notice. It is urged that 
there was no wrongful conduct on his part because he did not misconduct 
himself in any way, but he merely fell ill and was unable to work. ‘There 
is some authority for holding that in matters like this it is impossible to 
distinguish between a servant who will not and a servant who cannot 
perform the duties for which he was hired. See the case of Detaram v. 
Forbes’, in which a Bench of the Sindh Judicial Commissioners’ Court 
followed the English law on the subject. In interpreting the law it is 
necessary of course to consider the matter strictly as one of contract and 
not to be swayed by sentimental considerations. Ir is unfortunate for the 
plaintiff that he was ill, but whether the law will compel him or his em- 
ployer to suffer for the consequences of his illness :s another matter. There 
was no specific contract between the parties to cover this exact case, and 
the consequence is, I am afraid, that if the plaintiff was unable to perform 
the duties entrusted to him, that is to say, to carry out his contract to work 
regularly, he must be held to have been guilty of wrongful conduct. I 
cannot therefore hold that the decision of the tria! court is otherwise than 


in accordance with law, and the application is dismissed with costs. 
Application dismissed 


117 L C. 778 


KHURSHED ALI (Decree-bolder) 
VETSUS 
GHULAM MUSTAFA (Judgment-debtor)* 
Civil Procedure Code, Secs. 115 and 144—Order under Sec. 144, C. P. C.— 
Whether can be revised. 

An order under Sec. 144, Civil Procedure Code, amounts to a decree 
within the meaning of Sec. 2, C. P. C., and as a decree it is subject to an 
appeal. Accordingly under Sec. 115, C. P. C., the High Court has no 
jurisdiction to interfere in revision with such an order, 


Crv REVISION against the decree of B. Morr Lat Eso., Munsif of 
Farrukhabad. 


*Civ. Rev. 686 of 1934 
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M. Waliullah for the applicant. 

M. A. Aziz and Banbh Prasad for the opposite party. 

The following judgment was delivered by = 

KENDALL, J.—This application has arisen from a somewhat compli- 
cated set of circumstances. The present applicant filed a suit for possession 
of land by the demolition of a house and obtained a decree which was 
Cas in the lower appellate court and the High Coùrt on July 28, 1931. 

e substance of the decree was that the opposite party would be entitled co 
remove the materials of the house within three months from the date of 
the decree, and if he failed to do so, the plaintiff was to be entitled either 
to remove the materials with the help of the court or to obtain possession 
of the land with the materials. The opposite party was permitted to file 
an appeal under the Letters Patent which was dismissed on August 4, 1933 
but omitted to pray for an extension of the time allowed to him by the 
decree of March 28, 1931 for the removal of the materials. Later on he 
made an application in review for extension of time, explaining that the 
omission had been by oversight, and on August 16, 1934 the Letters Patent 
Bench granted three months extension of time with effect from the date of 
this order of August 16, 1934. In other words, the Letters Patent Bench 
modified its original order and allowed the opposite party to remove the 
materials of the house within three months of August 16, 1934. In the 
meanwhile, however, the decree-holder, the present applicant, had obtained - 
possession of the land and the building. On September 3, 1934 the opposite 
party made an application to the munsif. It was worded as one for posses- . 
sion of the land by demolition of the building, and the munsif apparently 
interpreted it as being an application for possession. He decided that 
possession should not be delivered to the judgment-debtor, but he directed 
that the house should be demolished by the amin under the orders of the 
court at the expense of the judgment-debtor, and he also remarked that the 
period taken by the court in deciding the objection which the decree-holder 
had made to this application, that is to say, the period from September 3, 
1934 to October 22, 1934 should be excluded from the three months allow- 
ed to the judgment-debtor for the removal of the materials. 

It is this order which has caused the difficulty. According to the 
applicant, the munsif’s order is without jurisdiction because he has varied 
he terms of the decree of the Letters Patent Bench by allowing an extension 
of time. The authority of the following cases has been quoted for holding 
that Sec. 148 of the Code of Civil Procedure gives the court no power to 
vary the terms of a decree. Suranjan Singh v. Ram Babal Lal', Sajjadi 
Begam v. Dilewar Husain’, Kandbaiya Singh v. Kundan? and Abdul Rak- 
man v. Banke Beberi Lal. Tr is not, however, necessary for me to deter- 
mine this question because it appears to me that the preliminary objection 
taken on behalf of the opposite party is bound to succeed. 

The order passed by the munsif is not an order merely extending time 
to. the judgment-debtor for the purpose of removing the materials. The 
court did actually refuse the judgment-debtor’s application on the ground 
that the judgment-debtor was not entitled to obtain possession of the land 
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which had already passed to the decree-hoider. The court therefore passed 
an order, which was not merely an order extending time, but which direct- 
ed a course to be pursued which had not been cohtemplated in the decree, 
namely, that the materials should be removed by the court at the expense 
of the judgment-debtor. It will be seen that this was not an order passed 
under Sec. 148 of the Civil Procedure Code. The decree had fixed a 
period within which the judgment-debto- was to be allowed to remove the 
materials, and the order does not extend the time given to the judgment- 
debtor for removing the materials. It must, I think, be held that the order 
is one passed under Sec. 144 of the Civil Procedure Code. As such it may 
have been passed without jurisdiction, but the point is that as it is an order 
of this description, it amounts to a decree within the meaning of Sec. 2 of 
the Civil Procedure Code, and as a decree it is subject to an appeal. The 
High Court under Sec. 115 of the Civil Procedure Code has no jurisdiction 
to interfere in revision with an order which is sybject to appeal, and for this 
reason the preliminary objection is accep-ed and the application is dismissed 
with costs. 

Application dismissed 


IQBAL UDDIN AND ANOTHER (Defendants) 
versie 
RAM NATH and oraærs (Plaintiffs) * 
Partition Act (IV of 1893), Sec. 4-—-Dwelling-bouse—Meaning of. 
Sec. 4, Partition Act, has no appkcation whsre a house, although it has 


been found not to be used as a dwelling house, is still capable of being used 
as such. 

Nil Komal Bhattacharjya v. Kemchasbya Charen, A. L R. 1928 Cal. 539 
distinguished. 


. SECOND APPEAL from a decree cf. Basu MATHURA PrAsap, Addi- 
tional Subordinate Judge of Benares, confirming a decree of Mr. D. P. 
MEHROTRA, City Munsif. 


Mansur Alem for the ap ts. 

K. N. Malsviya and Kanbaiya Lal Misra for the respondents. 

The following judgment was delivered by 

KENDALL, J.—This appeal arises from a suit for partition by a stranger 
to whom a part of the property of an undivided family had been trans- 
ferred. ‘The plaintiff-respondent obtained a decree for partition of his 
share. The appellants wished to buy out his share, and they made a 
report under Sec. 4 of the Partition Act of 1893. Both the courts have 
held that the property concerned is not a “dwelling house” within the 
meaning of that section. The lower appellate court has remarked: 

The fact that the land is khandar from six or seven years, coupled with 
the fact that Mst. Nabban lives n mohalla Sarai Gobhardan, points out 
that its owners have given up the dea of using it as a dwelling house. 

The learned counsel for the appellants wished to assail the finding that 
Mst. Nabban lives in mohalla Sarai Gcbhardhan on the ground that there is 
no evidence to support it. But there is no certificate to support this plea, 

*S. A. 108) of 1933 
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Cn. and I have therefore not allowed it to be taken in this Court. The next 
1935 Argument is that the property consists of some vacant land and a hut, and 
— that the hut is still capable of being used as a dwelling house, though it may 
lorax Upor be that the undivided family has not actually been using it as such for a 
number of years. I have been referred to two decisions of the Calcutta 
— High Court in support of the appellants’ plea, the first of which is the Case 
Kendall, J. of Nit Komal Bhattacharjya v. Kamakaikya Charan Bhattacharjyat. This 
only goes so far as to show that it is the ownership of a dwelling house, and 
not its actual occupation which brings the operation of the section into 
play. If the house in question, however, is not a dwelling house, there is 
nò relevancy in the ruling, and the finding of the court in the present suit 
is that this hut is not a dwelling house. In the case of Pren Krishna 
Bhaudoni v. Suroth Chandra Roy" it has merely been held that the land 
' and its appurtenances which are ordinarily and reasonably necessary for 
the enjoyment of a dwelling house may be included in the expression as 
well as the house itself. This again clearly has no relevancy in the present 
case where the house itself is not a dwelling house. It appears to me that 
the question at issue has really been decided by the findings of fact, and 
that there is no force whatever in the appeal. It is, therefore, dismissed 

with costs, ar ee ee 
Mr. Mansur Alam has asked for leave to appeal under the Letters 
Patent on the ground that Section 4 of the Partition Act ought to be 
capable of application where house, although it has been found not to be 
used as a dwelling house, is still capable of being used as such, and as this 

question may be of some importance, leave to appeal is given. 

Appeal dismissed 


7A. L R. 1928 Cal 539 . "L L R. 45 Cal 873 
Cn MAKHAN LAL LACHMI NARAIN (Defendants) 
Ce E VETSHS 
wha ABHAI RAM CHUNNI LAL (Plaintiff) * 


Abr 17 Civil Procedure Code, Sch. II, Pera. 17—Agreement to refer to arbitration— 

EPER re at document not forthcomseng—No writing embodying agreement 
Cj. produced—When Court cen proceed under Pera. 17. 

Ganca Narn, Under Para. 17, Sch. I, C. P. C., the agreement (to refer to arbitration) 

J. itself has to be ordered to be filed, and therefore it should exist in writing 

before the court, so that it may be ordered to be filed. Where therefore 

the court is satisfied that the agreement, which is in writing and is before 

Sit, was entered into by the parties, it can proceed under Para 17; but where 

5 no writing is produced and the terms of it are not admitted, the court 

“oe cannot order it to be filed. As it is not necessary that the agreement 

e.g. should be signed by the parties, any writing, so long as it embodies the 


impossible for the arbitrator to act, sufficient cause is shown for not order- 
*F. A. F. O. 168 of 1933 
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ing the agreement to be filed. i Covi. 
First APPEAL from an order of M. B. Auman Esq., Subordinate 1935 
Judge of Jaunpur. l IE 
_ Shiva Prasad Sinba for the appellant. v. a 
K. N. Katju, Gopalji Mebrotra and R. K. S. Toshniwal for the Asmar Rau 
respondent. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a defendant’s appeal from an order of the Sxlerwan, 
Court below filing an agreement of reference to arbitration. The applica- © J. 
tion was rather a belated one and was filed on May 12, 1933 on the strength 
of an agreement of reference to arbitration dated May 12, 1930. The 
agreement was not filed along with the application, but it was stated that 
it had been given to the head arbitrator. Certain terms of the agreement 
were mentioned in Paragraph 6 of the plaint. The defendant admitted 
only a part of Paragraph 6 and did not admit the rest of the allegations 
containing the terms of the agreement. The fact that an agreement of 
reference to arbitration had been entered into was admitted. It was 
pleaded that, as the original agreement was not forthcoming, it could not 
be ordered to be filed. There was a further plea that the person who had 
agreed on behalf of the defendant had not authority to do so. 

The court below has come to the conclusion that the ‘pairokar’ of the 
defendant had authority to act on his behalf, and has also thought that, 
although the original document is not forthcoming, yet an order for filing 
can be made. 

We do not think it necessary to go into the question whether the 
‘pairokar’ had or had not authority to act on behalf of the defendant, 
because in our opinion this application must be dismissed on another 
ground. Paragraph 17 of the Second Schedule, C. P. C., provides that, 

Where any persons agree in writing that any difference between them 
shall be referred to arbitration, the parties to the agreement, or any of 
them, may apply to any Court having jurisdiction in the matter to which 
the agreement relates, that the agreement be filed in Court. ` 

Notice is to be issued to all the parties to the agreement under Sub- 
clause (2) and under Sub-clause (4), 

Where no sufficient cause is shown the Court shall order the agreement 
to be filed, and shall make an order of reference to arbitrator appointed 
in accordance with the provisions of the agreement.... .... 

Obviously Paragraph 17 contemplates that the agreement should be 
in writing and should be before the Court, so that it may be ordered to be 
filed in order that an arbitrator may be appointed in accordance with its 
provisions and he may be called upon to act upon the agreement. Now, 
it is not necessary that the document should be in the form of a written 
contract signed by the parties so as to be an instrument or document; 
but it is certainly necessary that there should be some writing which should 
embody the whole of the agreement. Obviously ‘the intention seems to 
be that the terms of the agreement should not be a matter of controversy 
between the parties in the court which has to decide whether the agreement 
should or should not be filed. Once the court is satisfied that the agree- 
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ment, va writing and is before it, was entered into by the parties, 
it can proceed under Paragraph 17, but where no writing is produced and 
the terms of it are not admitted, the court cannot order it to be filed with- 


Maxman Latout first ascertaining the terms, as to which it would have to hold an 
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enquiry; which does not appear to be contemplated in the provisions of 


—— Paragraph 17. It is not merely a case of proving the contents of a docu- 
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ment which has been lost, which may be done by secondary evidence; but 
the agreement itself has to be ordered to be filed, and therefore it should 
exist in writing before the court. As it is not necessary that it should be 
signed by the parties, any writing, so long as it embodies the whole of the 
a ent, would be sufficient. Other provisions in the Schedule also show 
aa written agreement is necessary. In order that earlier provisions 
of the Schedule may be applied under Paragraph 19, it is necessary to see 
that they are consistent with the agreement filed under Paragraph 17. On 
the other hand, where an award has been made out of court Paragraphs 29 - 
and 21 do not require that the agreement of reference to arbitration should 
itself have been in writing, and the award based even on an oral agreement 
of reference can be ordered to be filed. It, therefore, seems to be against 
the spirit of Paragraphs 17 to 19 that an agreement of reference to arbitra- 
tion, where nothing in writing is produced before the court, should be 
ordered to be filed. | 
In the present case, the terms of the agreement were not wholly 
admitted by the defendant, and the learned judge has merely remarked 
that the contents of it are mostly admitted by the parties, which implies 
that they are not admitted wholly, No copy, proved to have been the 
duplicate of the agreement, has been produced in this case; and it is, 
therefore, impossible to know the exact terms agreed to by the parties, 
particularly after a lapse of so many years. Apart from all this, the court 
can order the agreement to be filed under Paragraph 17 (4) only where 
no sufficient cause is shown to the contrary. It seems to us that where the 
original document is not forthcoming and its terms cannot be ascertained 
exactly, and therefore it would be impossible for the arbitrator to decide 
how td act, sufficient cause is shown for not ordering the agreement to be 
filed. On these grounds we allow the appeal and set aside the order of 
the court below dismissing the application with costs in both courts. 
` Appeal allowed 


NANHOON (Appkicent) 
VETSUS 
GENDAYA AND ANOTHER (Opposite party) 
Civil Procedure Code, Sec. 145—Supurddar—Liahility of—Whetber can be dealt 
with in execution proceedings. 

Where an amin attached certain crops belonging to a judgment-debtor 
and the supurddar to whom the crop was entrusted was found to have 
disobeyed an order of the count and the court ordered him to pay a sum 

- with costs, beld, that the supurddar was not a surety within the meaning 
of Sec. 14s, C. P.C dnd che conte had ao faciete dad to del wid be 
matter of the liability of the supurddar in execution proceedings. Jagat 

; *Civ. Rev. 456 of 1934 
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_ Narain v. Nizewnddin, 1933 A. L. J. 579 and Bedri Prasad v. Chokbe 
Lal, I. L. R. 48 All. 510 followed. : 


Cv Revision from an order of J. C. Matix Eso., Judge of Small 
Cause Court, Cawnpore. 


Kedar Nath Gupta for the applicant. 

S. N. Verma for the opposite parties. 

The following judgment was delivered by 

BENNET, J.—This is an application in civil revision by one Nanhoon 
who was a supurddar appointed by an Amin. The amin attached certain 
crops belonging to a judgment-debtor and the supurddar to whom the 
crop was entrusted is found to have disobeyed an order of the court. 
The court therefore ordered that the supurddar should pay Rs.229-10-0 
with costs. The objection was taken that the liability, if any, could be 
enforced against the supurddar only by a separate suit and not in the 
execution department The only rule of law under which a liability can 
be enforced in the execution department against persons other than the 
judgment-debtor which might possibly apply is Sec. 145, C. P. C. That 
deals with enforcement of liability against a surety, and the section lays 
down the kind of surety in question— 

(a) for the performance of any decree or any part thereof, or 


(b) for che restitution of any property taken in execution of a decree or,. 


(c) for the payment of any money, or far the fulfilment of any 
`- condition imposed on any person, under an order of the Court in any suit 
or in any proceeding consequent thereon. 

It is clear that the supurddar in question was not at all a surety within 
the meaning of Sec. 145. He-did not undertake any liability for the 
performance of the decree, nor was he liable as a surety for the restitution 
of property taken in execution of a decree, nor was he liable for the pay- 
ment of money, etc. ‘This view has been taken in various rulings such as 
Jagat Narain v. Nizamuddin! and Badri Prasad v. Chokbe . I con- 
sider therefore that the lower court had no jurisdiction to deal with this 
matter of the liability of the supurddar in execution proceedings. Accord- 
ingly I allow this application in revision with costs and set the order of the 
lower court aside and direct that the money, if paid, shall be refunded. 

Revision allowed 


11933 ALL. J. 579 7L L. R 48 ALL 510 


RAM SEWAK (Plaintiff 
BAHAL Aand orners (Defendants) * 


Civil Procedure Code, Sec. 11—Res judicata—Principle of —A attaches property 


in the hands of bis judgment-debtor, B—Suit by C for declaration of bis 
title to the property making A and B perties—Whether decision in C's favour 
operates as res judicata agams subsequent attaching creditors of B. 

Where one A attaches certain property in the hands of his judgment- 
debtor, B, and thereupon one C brings a suit against A and B for a declara- 
tion that he is the owner of the property and ir is noo saleable in“execution 
of A’s decree against B, and the suit is decreed, the decision operates as 
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res judicata against B and also against his attaching creditors, who attach 
the same property subsequent to the decree in C’s suit. 

SECOND APPEAL from a decree af V. MEHTA Esq., Subordinate Judge 
of Benares, reversing a decree of Desi Prasan MEHROTRA ESQ., City Munaif. 

Shiva Prasad Sinbs for the appellant. 

Harnanden Prasad for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiff’s appeal arising out of a suit for 
a declaration that a certain property belongs to the plaintiff and does not 
belong to Raghubir and is not attachable and saleable in execution of the 
decree of Bahal and others against Raghubir. 

There was a suggestion in the trial court that a previous decree obtained 
by the plaintiff against Raghubir was a collusive decree, but no issue was 
framed on the point, and although the defendants lost in the first court 
they did not raise that question again in the grounds of appeal to the 
lower appellate court. The point must be taken to have been abandoned. 
On the question of fact the finding is in favour of the respondent that 
the deed of gift executed in favour of the plaintiff's father was not a 
genuine transaction, but was a fictitious document executed with some 


- ulterior motive. It follows, therefore, that the plaintiff is not entitled to 


base his claim on the deed of gift. 

The only question that remains is the question of res judicete. It 
appears that on a previous occasion one Sitaram had attached this property — 
in the hands of his judgment-debtor, Raghubir, in execution of his decree 
against him. The present plaintiff, Ram Sewak, brought a suit against 
Sitaram and Raghubir for a declaration that he was the owner of the 
property, that Raghubir had no interest in it at all and that accordingly it 
was not saleable in execution of Sitaram’s decree. Raghubir did not con- 
test the suit, but Sitaram did. The suit was decreed, and it was held that 
the plaintiff was the full owner. This happened in July 1927. Subse- 
quently in 1929 another judgment-creditor of Raghubir, namely, Bahal, 
executed his own simple money decree against Raghubir and got this pro- 
perty attached a second time and put it up for sale. The property was 

urchased at auction by the contesting defendant, Nand Keshore. Before, 
ee the sale could be confirmed the present suit was instituted. We 
are informed that the confirmation of the sale has been postponed awaiting 
the result of this litigation. 

It seems to us that the suit brought by Ram Sewak against Sitaram 
and Raghubir was for a declaration of title in respect of this very property. 
Raghubir was not a mere pro forma defendant but a principal party there- 
to, and the relief claimed was both against him and Sitaram. ‘The question 
was one of title as to whether the property belonged to Raghubir or to Ram 
Sewak, and the finding of the court is binding on Raghubir and all his 
subsequent representatives. It is not open to any representative of Raghu- 
bir to go behind that decrée, unless fraud and collusion is proved. 

The position of Bahal was that of an attaching creditor, but he 
attached the property subsequent to the decree passed in the earlier suit. 
He must be deemed to be representative of Raghubir so far as Ram 
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Sewak is concerned. He is bound by the decree in`'the same way as OW 
Raghubir. It will be intolerable for Ram Sewak if all simple money {s5 
creditors of Raghubir were to call upon him to. prove his title over and = —_ 
over again. 
We think that the principle of res judicata certainly applies to this pafar 
case, and the previous finding binds Bahal. 
The learned counsel for the respondent relies strongly on the case of Slawen, 
Rukeya Banu v. Najira Banul. In that case a suit had been brought by “/ 
the judgment-creditor against his judgment-debtor and a third party 
claimant and the suit was dismissed. The judgment-debtor could not have 
been anxious to let the suit be decreed so that his own property be sold 
in execution of the plaintiff’s decree against him. The dispute, therefore, 
was between a representative of the judgment-debtor on the one hand as 
plaintiff, and the judgment-debtor and a third party on the other. It was 
in these circumstances that it was held by the Calcutta High Court that 
the decision that the property did not belong to the judgment-debtor but 
belonged to the third party was not res judicata. In that case the two 
parties were arrayed on the same side as co-defendants, and it was no real 
concern of the defendant to see that the claim was decreed against him. 
The facts of that case are therefore clearly distinguishable from this parti- 
cular case before us. 
When the previous judgment operates as res judicata against Raghu- 
bir and also against his attaching creditor Bahal, it follows that it must 
operate as res judicata against the auction-purchaser, Nand Keshore as well, 
for Nand Keshore is either the representative of the judgment-debtor, 
Raghubir, or of the attaching creditor Bahal, or of both. : 
The appeal is accordingly allowed, the decree of the lower appellate 
court is set aside and the decree of the first court is restored with costs in 
this Court. The parties will bear their own costs in the courts below 
because on the questions of fact the defendants have succeeded. 





Appeal allowed 
"LL R 55 Cal 448 
TIKA RAM (Defendant) oo Gad 
VETSHS i ae 
SOBHA RAM (Plaintiff) * ie 
ort—Action for seduction—W ben matntainable. April 5 


In an action for damages for mental worry, anxiety and disgrace caused — 
by the defendant’s enticing away the plaintiff’s wife, held, that an action GANaa Narn, 
for seduction cannot be maintained without proof of Joss of service, and J. 
the plaintiff is not entitled to damages for mere mental pain or anxiety. 
Grinnell v. Wells, 66 R. R. 835 and Lynch v. Knight, 9 H. L. C. 576 at 
§98 relied on. 


SECOND APPEAL from a decree of S. S. Baypar Esa., Subordinate 
udge of “Agra, confirming a decree of Mr. D, N. Roy, Munsif of Fatehabad. 
B. Malik and Jagdish Swarup for the appellant. 
N. P. Asthena for the respondent. 

*S. A. 807 of 1933 
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The following judgment was delivered by 

Ganca Natu, J.—This is a defendant’s appeal and arises out of a suit 
brought against him by the plaintiff-respondent for damages for mental 
worry, anxiety and disgrace caused by the defendant’s enticing away the 
plaintiff's wife. The plaintiff claimed Rs, 1,800 as damages for disgrace 
and mental pain. The defendant contended that the plaintiff had no cause 
of action and that the suit was time-barred. ‘The trial court found that 
the defendant enticed away the plaintiff’s wife and pave the plaintiff a 
decree for Rs. 400 with full costs. The decree was corifirmed by the 


learned Subordinate Judge on appeal. 


As already stated, the plaintiff has claimed damages for only mental 
pain and disgrace. In an action for seduction the plaintiff must prove:—- 
(1) that the female seduced was in his service, actual or constructive, at 
the time of seduction, otherwise there is no injuria; (2) that by reason of 
the act complained of or otherwise he was deprived of her services, other- 
wise there is no dommuim, and both injuria and damnum are necessary to 
support this action. Mayne on Damages, 10th edition (vide page 486) 
says:— : 

á The action for seduction, properly so called, is an anomalous one. In 
form it purports to be merely an action for the consequential damage 
arising from the loss of service, resuking from the act complained of. 

_ Hence the action will fail unless some loss of service can be shown. 

No Indian authority has been produced on this point but the English 
cases are clear. In Grinnell v. Wells’ it was held that an action for seduc- 
tion cannot be maintained without loss of service. At page 842 it was 
observéd: - 

The foundation of the action by a father to recover damages against the 
wrongdoer for the seduction of his daughter, has been uniformly placed, 
from the earliest time hitherto, not {pon the seduction itself, which is the 
wrongful act of the defendant, but upon tht loss of service of the daughter, 
in which service he is supposed to have a legal right or interest ... It has 
therefore always been heid that the loss of service must be alleged in the 
declaration, and that Ipes of service must be proved at the trial, or the 
plaintiff must fail, See Bennett v. Alcott? 

Mr. Ramaswammy Ayyar in his law of Torts at page 56 says with 
reference to an action of a husband for loss of soctety of his wife caused 
by enticement that 

in all these cases che action lies only on proof of loss of service. The service 
may be actual or constructive. 

As regards the damages for mental pain or anxiety, the plaintiff is 
not entitled to damages for mere mental pain or anxiety. In Lynch v. 
Knight it was laid down:— 

pia or anxiety the law cannot value, and does not pretend to 
redress, when the unlawful act complained of causes that alone, though 
where a material damage occurs, and is connected with it, it is impossible 
a jury, in estimating it, should altogether overlook the feelings of the party 
interested. For instance, where a daughter is seduced, howéver deeply the 
feelings of the parent may be affected by the wicked act of the seducer, 
the law gives no redress, unless the daughter is also a servant, the loss of 


111844] 7 M. and Gr. 1055-14 L. J. C P. 19=66 R. R. 835 
*[1787] 2 Tem. Rep. 166-100 E. R. 90 -JX H L C 576 at 598 
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service is a material damage which a jury has to- estimate; when juries vn 
- estimate that, they usually cannot avoid considering the injured honour —— 
and wounded feelings of the parent. pee 
As regards limitation, the seduction took- -place in October 1930. Toca Rau 
The suit was brought in March 1932. The lower court has applied Article 
36. Article 36 does not apply. It is Article 22 which applies, Article Sopra Ra 
22 is for compensation for any other i injury to the person for which the Geage s Nab, 
period is one year from the time the injury is committed. This- view is J 
supported by Arbet Misir v. Baldeo Abir* There it was held that a suit 
for damages or compensation for injury ‘caused to a person’s pean 
and for mental pain arising out of an assault is governed by Article 22, 
Schedule II, Limitation Act. The suit having been brought more than 
one year after the i injury was caused is time-barred. - It is therefore ordered 
that the appeal be decreed with costs, and decree of the lower court be 
set aside and the plaintiff’s suit be dismissed with costs. 
Permission to file a Letters Patent Appeal is granted. 
Appeal allourd 
‘Ss LC AIL 124 


PRIVY COUNCIL 
SATINDRA NATH CHOUDHURY (Defendant) 


VETSHS 
JATINDRA NATH CHOUDHURY AND ANOTHER (Plaintiffs). x PRAA 
Transfer of Property Act, Sec. 3—Actionable claim—Deed of partition between Tuly 3 
two soms—Motber agreed to receive annuity from each son—Charge for  — 
annuity created in favonr of the otber—Motber’s claim to recover errears of _ Loan 
annuity—Actionable claim—Registration Act, Sec. 87—Registration in Book ,Macuman 
4 instead of Book 1—Validity of registration not affected—tInterest—Preli- -om 
minsry decree for sale—Coniractnal rate awarded up to date. fixed for pay- Sm Suan Lat 
mcni—Appeal dismissed—Defendant prays for extension of time to make 
paymenit—Defendant Hable to pay interesE at contractual rate during period 
of extension. 
A Hindu died leaving him surviving a widow and two sons. On a- 
partition between the sons, the mother agreed to receive under the deed 
of partition an annuity from each of her sons, which was in default of : 
payment to carry interest at one per cent per mensem and was to be 
a oe R E e a 
annuity. One of the sons having dcfaulted in the mother. 
| transferred her claim to recover the money with tee right,.title and 
- interest in respect of that debt and with the right to recover interest 
thereon. This deed of transfer was registered in Book 4 maintained by 
the registration department. - The transferee having sued for the-arrears 
it was objected that there had been mp transfer of the security to the 
transferee and in any case the deed having been registered in Book 4 its 
registration was invalid. Held, that the mother’s claim was an actionable 
claim as defined in Sec. 3 of the Transfer of Property Act and on a true 
construction of the deed both the debt and the security had passed to the 
plaintiff. Held, further, that the registration in Book 4 instead of Book 1 
Was a mere irregularity cured by Sec. 87, Registration Act and did not 
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affect. the validity of the registration. 

The trial Court having decreed the suit passed a preliminary, decree-for 
sale awarding interest at the contractual rate up to the date fixed for pay- 
ment and thereafter at six per cent till realisation. On the affirmance of 
that decree by the High Court, the High Court granted the defendant’s 
prayer for an extension of time fixed by che trial court for payment and 
allowed him to make the payment on or before a date specified in the order, 
and the High Court required the defendant to pay interest at the contrac- 

' tual rate up to the date so specified. Held, that the order of the High 
Court making the defendant Hable for the payment of interest at the 


contractual rate during the period of extension, was within its jurisdiction © 


and was just and equitable. 
‘Sab Mukbun Lall v. Sab Koondun Lall, 2 I. A. 210 followed; Indra Bibi 

- v. Jain Sirdar Abiri, I. L. R. 35 Cal. 845, Parasharem pent v. Rama, I. L. R. 
~ 34 Bom. 202 and Subbalakshmi Ammal v. Nerasmmiasb, 52 M. L. J. 48? 

referred to on the point of registration. 
APPEAL from a decision of the High Court of Judicature at Fort 

William in Bengal. l 

L. DeGruyther, K. C. and J. M. Pringle for the appellant. 
A. M. Dunne, K. C. and Sir T. Strangmen for the respondents. 


The following judgment was delivered by 


Sm SHADI Lat—On February 17, 1915, one Rai Hari Charan Choud- 
bury, a rich land-owner of Nakipur in the Presidency of Bengal, died 
leaving him surviving a widow Katyayani Debi, and two sons Rai Satindra 


Pad 


Nath Choudhury and Rai Jatindra Nath Choudhury. For about six years ` 


the sons`with their mother lived together amicably, and jointly managed 


and owned the estate left by the deceased. In March, 1921, they effected 
a partition of the joint estate; and, while the immovable property was 
divided ‘equally between the sons, the mother agreed to receive, in lieu of 
her share in the inheritance, an annuity of Rs.12,000 from each of her 
sons during her life-time. The deed of partition, which was executed 
and registered on March 18, 1921, contained, inter alia, a promise by the 
sons to pay the annuity in two instalments, and interest thereon at 1 per 
cent. per mensem, in the event of failure to pay the money on the due date. 
As a security for the regular payment of the money, each son created in 
favour of the mother a charge for the annuity on one of the properties 
allotted to him on partition and specified in the deed; and authorised her 
to realise the amount due to her from that property, if he committed a 
default in payment. 


It appears that the elder son did not make any payment to the lady, 
with the result that in July, 1922, he owed to her a large sum of money 
in respect of three instalments and interest thereon. On July 22, 1922, 
she transferred to the younger son her claim to recover the money, which 
amounted to Rs. 19,288, with “all the right, title, and interest” in respect 
of that debt, and with the right to recover interest thereon. ‘The deed of 


` transfer was registered on July 26, 1922; and it was on the strength of 


that documerft that the transferee commenced, on June 13, 1927, the 


action which has given rise to the present appeal. He claimed to recover 
from his elder brother the aforesaid sum and interest at 12 per cent per 
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annum amounting to Rs.10,596. He sought to enforce the claim against 
the property which was specifically charged with the payment of the 
annuity, and to realise the deficiency, if any, from the Ge oae of 
the defendant. _ 

The trial Judge granted a preliminary decree for the entire sum, ~and 
awarded interest at the stipulated rate fram the date of the institution of 
the suit to July 27, 1929, which was the date fixed by him for the pay- 
ment of the amount found due on that date. Against this decree, the 
defendant appealed to the High Court, who concurred ‘with the- trial 
Judge on all the points raised by the appellant except that they set aside 
the clause in the decree allowing the plaintiff to apply for a personal decree 
against the defendant for the balance, “iz the net proceeds of the sale of 
the property charged” are found to be insufficient for. the payment of the 
amount due. The learned Judges, however, allowed’ the decree-holder to 
realise the balance, if-any, from the oth2r movable and immovable pro- 
perties of the judgment-debtor. The time fixed by the trial Court for 
the payment se the money had already exsired, and the High Court, when 
asked by the appellant to extend the peciod, granred further time up to 
March 31, 1933. The decree, which followed upon their judgment, 
directed him to pay the amount claimed in the plaint, with interest thereon 
at 12 per cent per annum from the date ef the suit up to March 31, 1933. 
It was only after that date that interest was to run at 6 per cent per 
annum. 


The defendant has now brought this appeal to His Majesty in Council, 

and their Lordships after examining the arguments presented to them are 
not prepared to hold that any valid ground has been established which 
oa justify their dissent from the conc usion reached by the High Court. 
The right of the lady to recover the arrears of her annuity from the 
appellant was a debt, which, though ckarged upon immovable property, 
was not secured by a mortgage; and her claim amounted to an “action- 
able claim” as defined by Sec. 3 of the Transfer of Property Act, IV of 
1882. That claim was undoubtedly transferred by her to the respondent 
by a registered deed of gift, which complied with the requirements of 
Sec. 130 of the statute. It is to be observed thar in the deed the donor 
expressly refers to the instrument of ition which was the source of 
her claim, and prominently mentions right to recover the debt from 
the immovable property of the appellant which was charged with its 
payment. ‘There can be little doubt that she not only divested herself of 
wll the rights to which she was entitled in respect of the recovery of the 


money, but also transferred them to th= respondent. The learned Judges . 


of the High Court, who were conversant with the language used by the 
donor, have held, in concurrence with the trial Judge, that not only was 
the debt transferred but also the security for the debt. They repelled 
the contention that the security was not transferred, and expressed the 
opinion that “on the facts of this case it is impossible to resist the conclu- 
sion that the security had passed to the plaintiff’. 


This finding cannot be seriously ccntested; but it is urged that, as the . 


deed of gift was entered, not in Book 1 which as prescribed by Sec. 51 
of the Indian Registration Act, XVI ef 1908, is a register of non-testa- 
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Gyva mentary documents relating to immovable property, but in Book 4 which 
igs 18 a miscellaneous register for entering documents which do not relate to 
—— immovable property, its registration is invalid in so far as the transfer of 
Sarm™paa the security is concerned. In support of his contention the learned 
R counsel for the appellant has referred to the judgment'of the Calcutta 
Jarman High Court in Indra Bibi v. Jain Sirdar Abiri, but the contrary view has 
Nata Eeen expressed by the Bombay High Court in Perasharampant v. Rama’ 
Sir Shadi Le 20 by the Madras High Court in Subbalaksbmi Aminal v. Narasimiah?. 
f e person presenting a document for registration has no control 
over the procedure of the officer registering it, and it is the latter who, 
subject to the control of his superior officer, selects the book in which it. 
should be entered. As held by the High Court, the document should have 
been entered in Book 1, and the mistake, which was made by the register- 
ing officer in good faith, has not injured any innocent person. It is pro- 
vided by Sec. 87 of the statute that nothing done.in good faith by any 
registering officer shall be deemed invalid merely by reason of any defect 
in his procedure. With reference to the phrase “defect in procedure”, 
which was used in Sec. 88 of the Indian Registration Act XX of 1866, 
which section corresponds to Sec. 87 of the present Act, Sir Barnes Pea- 
cock, in delivering the judgment of the Privy Council in Sah Mubbun 
Lall Panday v. Koondun Lall* made the following observations which 
are pertinent here:— 
In considering the effect to be given to Sec. 49, that section must be 
read in conjunction with Sec. 88, and with the words of the heading of 
Part 10, “Of the Effects of Registration and Non-Registration.” Now, 
considering chat the registration of all conveyances of immovable property 
of the value of Rs. 100 or upwards is by the Act rendered compulsory, and 
that proper legal advice is not generally accessible to persons taking con- 
veyances of land of small value, it is scarcely reasonable to suppose that it 
was the intention of the Legislature that every registration of a deed should 
be null and void by reason of a non-compliance with the provisions of 
Secs. 19, 21, or 36, or other similar provisions. It is rather to be inferred 
that the Legislature intended that such errors or defects should be classed 
under the general words “defect in procedure” in Sec. 88 of the Act, so 
that innocent and ignorant persons should not be deprived of their property 
through any error or inadvertence of a public officer, on whom they would 
naturally place reliance. If the registering officer refuses to register, the 
mistake may be rectified upon appeal under Sec. 83, or upon petition under 
Sec. 84, as the case may be; but if he registers where he ought not to 
register, innocent persons may be misled, and may not discover, until it is 
too late to rectify it, che error by which, if the registration is in consequence 
of it to be treated as a nullity, they may be deprived of their just rights. 
In the circumstances of the present case their Lordships do not think 
that the error of the registering officer in entering the document in Book 4, 
instead of Book 1, should affect the validity of the registration. The High 
Court, therefore, rightly held that the security was duly transferred to the 
plaintiff, and that he is entitled to realise the money from the immovable 
property charged with the payment thereof. 
The preliminary decree, which was made by the Subordinate Judge, 


1L LR. 35 Cal 845 "L L. R. 34 Bom 202 
“52 Mad, L. J. 482 , “LR: 2L A 210 
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declared that the amount due to the plaintiff including interest calculated at 
the rate of 12 per cent per annum up to July 27, 1929, was Rs.36,796-13-0; 
and directed the defendant to pay into Court the said amount on, or before 
that date. He further directed that, in the event of default in payment, 
“the charged property or a sufficient part thereof” was to be sold to satisfy 
the plaintiff’s claim, and awarded interest, after the date fixed for payment, 
at the rate of 6 per cent per annum. The defendant did not, however, 
comply with the direction as to payment; but preferred an appeal to the 
High Court. His appeal failed on the merits, but the learned Judges 
granted his prayer for an extension of the time fixed by the Court of 
first instance for payment and allowed him to make the payment on, o7 
before, March 31, 1933. ‘The decree thus framed required the appellant 
to pay interest at the stipulated rate up to that date; with the t that 
in order to save the pro from sale he would have to pay a larger sum 
than the amount calculated on the basis of the decree against which he 
had appealed to the High Court. It is, therefore, argued for the appellant 
that, in the absence of an appeal by his adversary, the High Court had no 
jurisdiction to enhance the rate of interest payable after the date fixed by 
the trial Court for payment. This contention, though seemingly plausible, 
cannot be sustained. It is beyond dispute that the stipulated rate of interest 
can be awarded up to the date of realisation or actual payment, and that a 
debtor should not be allowed to keep the money of his creditor at a low rate 
of interest by merely bringing an unsuccessful appeal. As stated above, 
the appellant had failed to make the payment within the period fixed by 
the Subordinate Judge, and his property was liable to be sold for satisfying 
the respondent’s claim. To avoid the sale, he asked the High Court to 
extend the period, but the learned Judges were not bound to grant his 
prayer. They, however, acceded ta his request; and he can have no 
legitimate grievance, if, while granting the concession, they made him liable 
for the payment of interest at the contract rate during the period of 
extension. Otherwise, a debtor has only to prefer an appeal in order to 
withhold the payment of money to his creditor for a long period. without 
incurring liability for interest at the rate which he himself had agreed to 


pay and which he could not challenge on any valid ground. Such a device,. 


if permitted, would lead to manifest injustice. ; 

Their Lordships do not think that the appellant has succeeded in 
substantiating any-of the objections raised by him to the judgment of the 
High Court. They will, therefore, humbly advise His Majesty that his 
appeal be dismissed with costs. 


= Watkins and Htnter—Solicitors for the appellant. 
W. W. Box and Co.—Solicitors for the respondents. 


Appeal dismissed 
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Crm. PARSHADI LAL (Defendant) ` 
"a versus 

ee CHANDAN and orrs (Plaintiffs)* 

-April 2 Timitation Act, Arts. 49 end 29—Attachment—Objection under Or. 21, R. 58 
Gaai NATE; —Property released from sttachbmeni—Suii by owner for return of property: 
; J- -Limitation —Siarting polhi. 

__° Where on the objection of the rightful owner under Or. 21, R. 58, his 
property was released from attachment, and he n sued for the 
return of the property and in the alternative its price, beld, that the suit ` 
was governed by Art. 49 (and not Art. 29) Limitation Act, and time began 
to run from the date when the property was released from attachment. 

SECOND APPEAL from 2 decree of Basu Ram Saran Das, Subordi- 
nate Judge of Muttra, confirming a decree of Panpir Ram NATH SHARMA, 
Munaif. 

N. P. Asthana and B. N. Sabai for the appellant. > ` 

Hari Ram Jha for the respondents. o 

mre The following judgment was delivered by a 
Gange Nath, Ganca Naru, J.—This is a defendant’s appeal and arises out of 
J. a suit brought against him and. the other respondents -by the plaintiff to 
Za recover his produce and in the alternative its price. The appellant had a 
decree against defendants Nos. 4 and 5, in execution of which he got 
attached the produce of the plaintiff-respondent.. On the responsibility — 
of the appellant, the produce was put in the custody of the Shahanas, 
defendants Nos. 2 and 3. The plaintiff filed an objection to the attach- 
ment which was allowed and the attachment was removed. Thereafter 
the defendant-ap t brought a suit under Order 21, Rule 63, C. P. C. 
for declaration that the property was liable for attachment and sale in 
execution of his decree and that it belonged to his judgment-debtors defen- 
dants Nos. 4 and 5. The suit wes dismissed. The property continued in 
the custody of the appellant’s Shahanas. The plaintiff brought this suit to 
get back his produce. ‘The defendant-appellant contended that the plain- 
tiff had got back the produce, that he (defendant) was not liable and 
that the suit was time-barred. ‘The trial court gave a decree to the plain- 
tiff for Rs.200 for the price of the produce against defendants Nos. 2 and 
3 and the appellant. On appeal by the defendant No. 1, the learned 
Subordinate Judge eke the decree of the trial court and dismissed 

the appeal S 
, Against this decision is the present appeal. Both the courts have 
found that the appellant was liable inasmuch as he got the property put in 
the custody of the Shahanas, defendants Nos. 2 and 3, on his responsibility. 
It has also been found by the lower court that the produce has not been 

k returned to the plaintiff. i 

It has been urged by the learned counsel for the appellant that Article 
29 of the Limitation Act applies to the case and the suit is barred. As 
already stated, on the objection of the plaintiff the property was released 
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from the attachment and consequently no attachment subsisted:over the Gm 
property in dispute. It was open to the plaintiff to have brought- a suit. {s35 
after his property had been. released from attachment for the price of his — 

roperty if it was not forthcoming as wel as for any damages which might Passat Lat 

Te ben caoi TO nt byte ee ee In this case, the Giproan 
plaintiff does not claim any damages for the wrongful attachment. He 
simply claims his property and its price if the property be not available. Gesse Nat, 
* The suit is not for compensation for wroagful seizure of moveable property i 
under legal process. On the other hand. it is for the return of the property _ 
after it had been released from the wrengful attachment. “Article 49 of 
the Limitation Act will apply to the present case, which applies to suits 
for specific moveable property, or for ccmpensation for wrongfully taking 
or injuring or wron y detaining the same. Time for such suits begins 
to run from the time when the property is wrongfully taken or injured 
or when the detainer’s possession becemes unlawful. In this case, the 
possession of the -defendant-appellant znd his Shahanas become unlawful | 
after the property was rel from sttachment. The suit is not time- 
barred. There is no force in the appecl. It is therefore ordered that the 
appeal be dismissed with costs and the, decree of the lower court be 
confirmed. a . 

Permission to file a Letters Patent Appeal is granted. 





Appeal dismissed 


MAHABIR PRASED (Defendant) me eae 
Verses . = 
RAGHUNANDAN LAL (Judgment-debtor)* - RA 


Civil Procedure Code, Sec. 60(1) (b)—arttisn—Mesning of—Utensils used by April 17 
sweriment maker—W bether exempt prom attachment or sale. == 
An artisan is not merely a persoc who is engaged in mechanical employ- Bawo] 
ment but a person who works in the production of some commodity and 
whatever he uses for the production of the commodity may be considered 
his tools. 
The utensils used by a sweetmeat maker for p g sweets are 
~. exempt from attachment or sale under Sec. 60(1) (b) as being the tools 
of an artisan. 
Crv Revision from an order œ J. C. MaL Esq., Judge of Small 
Causes Court, Cawnpore. 
S. N. Verma for the applicant. 
The opposite party was not represented. oe 


i 
Sas 


The following judgment was deñvered by Ot 

BENNET, J.—This is an applicatÐn in civil revision by a person who Beset, J. 
calls himself a defendant. This however is admittedly a mistake for 
“decree-holder.” The decreexholder attached certain utensils belonging 
to the judgment-debtor and the judgment-debtor objected that these were 
exempt under Sec. 60(1) (b) as the zools of an artisan. The lower court 
allowed: the objection on the ground that a ‘sweetmeat vendor was an 
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artisan when he prepared the sweetmeats himself personally: I understand 
this finding means that these utensils are used by the judgment-debtor 
for preparing sweets. ` There is therefore no question of an abandonment 
by die judgment-debtor of his occupation. Learned counsel relied merely 
on the statement that he was now employed in service at a shop and had 
been a shop-keeper before. He is apparently employd for the purpose of 
making sweets.’ The next argument. was that such a person would not be _ 
an artisan and learned counsel relied on a ruling in Emperor v. Haji Sheik ~- 
Mahomed Shustar. ‘That ruling laid down that certain persons who ` 


were engaged in driving engines were artisans for the purpose of the-Indian 


Emigration Act. The ruling has no bearing whatever on the present case.~ 
There are two rulings which are similar, one quoted by the lower éourt," 
Bindesbri v. B. Banshi LaP, in which it was held that the utensils of a^ ` 


` soap maker are exempt as being the tools of an artisan. Similarly in ` 


. application in revision with costs. 


Kendall, J. 


Loxman Mbasu v. Nerberi Dadasa Gujar" it has been held that articles for 
making jaggery sugar are exempted. I consider that an artisan is not 
merely a person who is engaged in mechanical employment but a person 
who works in the production of some commodity and that whatever. he 
uses for the production of the commodity may be considered as his tools. 
For these reasons I consider the lower court was correct and I dismiss this 
Application dismissed 
IL L. R 32 Bom, 10 1A L R 1932 AlL 344 — 
"A. L R 1924 Bom. 294 - 


GOPI NATH (Plaintiff) 
Versus 
BEKALI ann orHeErs (Defendants) * 
Mortgage—Transferred by endorsement—Righis of transferee. 

Where a mortgage bond was transferred to the plaintiff by an endorse- 
ment on the bond, and the plaintiff sued on the bond. Held, that the 
document on which the suit was based could not be regarded as a mortgage 
bond because the security had not been legally transferred, but there was 
no reason why the court should not. regard it as a simple money bond which 
had been transférred by the endorsement to the plaintiff. sant 

Imperial Bank of India v. Bengal National 1931 A. L. J. 804 and 
Rama Iyer v. Patter, I. L. R 30 Mad. 75 relied on. 

Crv REVISION against the order of Basu GmisH Prasan MATHUR, ~ 
Small Cause Court Judge of Muttra. 

M. L. at aie the applicant. 

Kailas Chendar*Mifal for the opposite party. 

The following judgment was delivered by 

KENDALL, J.—This is a plaintiff’s appHcation against the decree and 
order of the Judge of the Small Cause Court of Muttra dismissing his suit. 
The facts are given in the judgment of the trial court, in which it is said 
that the plaintiff’s claim is dismissed ona technical ground, namely, that 
the bond which had been transferred to the plaintiff by an endorsement 

*Civy. Rev. 4 of 1934 
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only was a mortgage bond and could not legally be transferred, except by 


a registered document. 7 

It has been argued by Mr. Chaturvedi that although the security could 

not be transferred, except by a registered document, yet the security 1s 

ble from the debt itself, and as the debt had been transferred to the 
laintiff, he was entitled to sue without having regard to the mortgage 
security. There is some authority for this argument in the case of Ram 
Saran Das v. Yudbishatar Prasad? where an assignment of a mortgage bond 
was made by a court without execution of a document. Here it is true 
the assignment was made by order of the court, and not merely by transfer 
between individuals. But the principle appears to me to be the same. 
Similarly in the case of the Imperial Benk of India v. The Bengal National 
Bank, Ltd.* their Lordships of the Privy Council have remarked:— 

The separation between debt and security is well established; the creditor 
is entitled to take a judgment for the debt without having recourse to his 
security. 

It has been argued for the opposite party that although the debt is 
separable from the security the bond in the present case is not a debt, but 
is an “actionable claim” as defined in Section 3 of the Transfer of Property 
Act, and consequently under Section 130 of the Act it can only be trans- 
ferred “by the execution of an instrument in writing signed by the trans- 
feror or his duly authorised agent”. The-bord in suit has not been 
transferred by a separate instrument in writing. There is however authori 
for holding te an endorsement on an instrument which is not a negotiab 
instrument is sufficient to effect a legal transfer. I have been referred to 
the case of Rema Iyer v. Venpatachellom Pafier® and also the case of 
Firm Nanak Chand-Kisbori Lal vw. Firm Ram Serup-Gujar Malt: These 
are both cases where a document which was held to be not a negotiable 
instrument was transferred merely by endorsement on the document. 

I have not been shown any authority on the other side to show that 
such an endorsement will not effect a legal transfer. I think, therefore, 
that the trial court was wrong in dismissing the suit. The document on 
which it is based cannot be regarded as a mortgage bond because the 
security has not been legally transferred. But there is no reason why the 
court should not regard it as a simple money bond which has been trans- 
ferred by the endorsement to the plaintiff. I therefore allow the applica- 
tion, set aside the decree and order of the trial court dismissing the suit, 
and direct that the suit be readmitted on its original number and disposed 
of according to law, as there are other issues which have not been deter- 
mined by the trial court. Costs will abide the result. 

l Ahplication allowed 


[1931] A. L. J. 503 *[1931] A. L. J. 804 at 807 
*30 Mad. 75 ; ‘72 L C 163 
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Guardien and Wards Act (VIII of 1890)—Order under Sec. 25—When to be made 
—Welfare of minor—Paramount consideration. 

Where a minor was very nearly of full age and she stated quite definitely 
that she did not wish to live with her husband, who ill-treated her; and her 
welfare was safe in the hands-of.her father in whose custody she was at the 
moment; beld, on the application of the husband that his minor wife be 
delivered into his custody, that-in the circumstances it was not for -the 
welfare of the minor to return to the custody of the husband, and an order 
under Sec, 25, Guardian and Wards Act, for the return of the minor to her 
husband should not be made. 

First APPEAL from an order of A. H. Gurney Esq., District Judge 
of Jhansi. l 

Miss L. W. Clarke for the appellant. 

G. S. Patbak for the respondent. 

The following judgment was delivered by 

ALLsoP, J.—The appellant, Mst. Shyama, is said to be a minor about 
17 or 18 years of age. She is married to the respondent Shanker. ‘The 
latter made an application that he should be appointed guardian of Mst. 
Shyama and that she should be placed in his custody under Sec. 25 of the 
Guardians and Wards Act. The learned Judge does not appear to have 


‘intended to pass any order on the subject of a) arti: Shanker as the 
e 


guardian of the minor, but he has passed ah order that she should be 
delivered up to Shanker whom he treats as her natural dian. 


The appellant is now living with her father Sukh Lal. She was pand 


` to Shanker in the year 1929. and lived with him unhappily for a period of 


about three months. She then went home to her father and stayed with 
him for three years. In the meanwhile there were a`series of panchayats 
and eventually the respondent appeared at one of these in December 1932. 
He promised not to ill-treat the girl and was fined a small sum of money: 


‘The girl was then returned to-his custody. Soon after, -it’ was found that 


he had again been ill-treating her and he and his father were both fined in 
a criminal court for wrongfully confining her in a room. 

In these circumstances it does not appear to me that it can be said 
that it is to the interests of the minor to b= gi en into the custody of this 
man: The learned Judge has considered the rights of Shanker in this 
matter. I mustemphasise that the leading principle in dealing with a 
minor under the Guardians and Wards Act is to look to the interest of 


the minor himself: If those interests are not-affected in any way, it then 


may be considered whether any other person has, under the law to which 
the minor is subject, certain rights of custody or so forth. But those 
rights in other persons cannot be enforced unless the well-being of the 
minor is not affected by such enforcement. 
The question here is not of the rights of the husband Shanker which 
"F, A. F. O. 40 of 1934 
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he can enforce if he wishes to do so, by instituting a suit for the restitution 
of conjugal rights, but of the benefit and welfare of the minor. The 
minor was very nearly of full age and she stated quite definitely that she 
did not wish to live with her husband. Her wishes should be respected as 
far as ible. There is no reason for supposing that her welfare is not 
perfectly safe in the hands of her father in whose custody she at present 
is. 

In these circumstances it seems to me that the order of the court below 
was not justifiable. I therefore allow the appeal and reject the application 
of the respondent who will pay the costs of the appellant. 

Appeal allowed 


MAKUND RAM KATHOLIA (Defendant) 
Versus . 
HARBANS LAL (Plaintiff) AND ANOTHER* 
Civil Procedure Code, Sec. 152—Deciee amended m defendants favour—Subse- 
- quent application by plaintiff for amending the decree by deleting the previous 
amendment—W hether conrt can take action under Sec. 152. 

On the application of the defendant the court amended the decree in his 
favour. About 144 years later the plaintiff-decree-holder made an appli- 
cation for amendment of the decree, which virtually amounted to an appli- 
cation for deleting the amendment in favour of the defendant; and the 
court, without issuing notice to the defendant, an order under Sec. 
152, C. P. C., to the effect that the mistake in decree was only clerical 
and should be corrected. Held, in revision, that in the circumstances the 
correction could not be made under Sec. 152, C. P. C., and the matter 
should be disposed of after the defendant had an opportunity of being 
heard. 


Civ REVISION against the order of the Munsif of Moradabad. 


P. M. L. Verma for the applicant. 
Shambbu Nath Seth for the plaintiff opposite party. 


The following judgment was delivered by 


KENDALL, J.—The facts out of which this application for revision 
have arisen are as follows. The plaintiff opposite party brought a suit 
for sale on foot of a mortgage. The property mortgaged was alleged to be 
one-third of a house, but as that house had been subject to partition the 
mortgagee also prayed for a relief for a sum of Rs. 467 which had passed by 
sale of a decree into the hands of the present applicant, who was not a 
member of the family which owned the joint house which was subject to 
the mortgage. According to the applicant, he was not a necessary party 
to the suit as he had alias to do with the mortgaged property. The 
court gave a decree against the defendants for sale of such of the property 
as was in their hands. The present applicant made an application for the 
amendment of the decree about two months later, claiming that he had 
nothing to do with the mortgaged property and had merely obtained a 
decree for Rs. 467 against some of the members of the family. The court 
considered the matter and passed an order as the result of which the 
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amount of Rs.467 was excluded from the property against which the relief 


was given. About 1% years later the decree-holder—the sae party 
—made an application which virtually amounted to an application for a 
reversal of the order passed before, namely, that the sum of Rs. 467 should 
again be included in the property against which relief was to be given by 
the decree. The learned munsif, without issuing notice to the present 
applicant, and on the very next day, vassed an order purporting to be an 
order under Section 152 of the Civil Procedure Code to the effect that 
the mistake in the decree was only clerical, and directed that it should be 

corrected. 

The present application is made on the ground that the correction now 
ordered is not in conformity with the judgment of the court, and that the 
applicant had had no notice of the opposite party’s application. 

The question of whether the decree as it now stands is in accordance 
with the judgment is not by any means a simple one. What is quite 
certain is that if there was a mistake in the decree as it stood before it was 
corrected on the application of the opposite party, the mistake was not a 


- clerical one. On the contrary, the entry in the decree to which objectidén 


re 


1935 
Apni 25 
Harras, J. 


RaCHHPAL 
SINGH, J. 


was made by the opposite party had beea made deliberately by the court on 
the application of the applicant after due consideration of the circum- 
stances. It may have been right or it may have been wrong, but it was 
not an error that could be corrected by an order passed under Sec. 152 of 
the Code of Civil Procedure, and the applicant has, therefore, every reason 
to complain if the order was passed behind his back and without giving him 
an opportunity of being heard. | 

I therefore allow the application, set aside the order of the trial court 
dated April 4, 1934 ceeding the decree, and direct that the matter be 
disposed of after the applicant has been given an opportunity of being 
heard in opposition to the opposite party’s application for amendment. 


Application allowed 


GOVIND SINGH 
oy 23 VETSHE 
an RAM PRASAD AnD ANOTHER* 
Guardian ond Wards Act (VIII of 1890), Secs. 19 and 25—Comrt appoints father 
to be guardian of bis wlegitimate deughter—Order invelid—Proper order can 
- be made under Sec. 25. i 
The respondent applied to the court to be appointed as guardian of his 
illegitimate daughter (five years of age) conceived in adulterous inter- 
course between him and the wife (row deceased) of the appellant. The 
child was in the custody of the appellant. The court passed an order 
appointing the respondent as guardian of the child. Held, on appeal, that 
- the order ‘appointing the respondent as guardian was invalid by reason of 
Sec. 19(6), Guardian and Wards Azt; and the proper course is to pass an 
_ order under Sec. 25, Guardian and Wards Act, that the child be placed or 
taken into the custody of the father, and if the appellant failed to comply 
with the order within a specified period, he should be tried for contempt 
of court, i s 
*F. A. F. O. 222 of 1933 
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Ulfat Bibi v. Bafati, 25 A. L. J. 585 followed. 
First APPEAL from an order of Basu LaksHmi NARAIN TANDON, ips 
District Judge of Shahjehanpur. i aoe 
GOVIND GH 
N. C. Sen for the appellant. - v: 
Balesbwari Prasad for the respondents. Ram Prasan 


The judgment of the Court was delivered by 


Harris, J.—This is an appeal against an order of the District Judge #7. 7 
of Shahjehanpur appointing Ram Prasad the guardian of his infant 
daughter. : 

Ram Prasad, a Brahmin by caste, applied to the court to be appointed 
as the guardian of Mst. Man Piari who was then about five years of age. 
He alleged that the little girl was his illegitimate daughter conceived in 
adulterous intercourse between him and Mst. Sukh Dei now deceased. Mst. 
Sukh Dei was the legal wife of the appellant, Govind Singh, but the learned 
Judge has found that at the time of conception of Mst. Man Piari, Mst. 
Sukh Dei was living with Ram Prasad and that Govind Singh had no access 
to her. In those circumstances the learned Judge found as a fact that 
Mst. Man Piari was the daughter of Ram Prasad and that the appellant, 
Govind Singh, was not related to her in any way. 

For about eleven months before these proceedings were brought Mst. 
Man Piari had been living with Govind Singh, but the record is silent as 
to how she came to live with him. According w the learned Judge the 
little girl appeared to be living quite happily with Govind Singh and it js 
not suggested that she had been ill-treated or neglected in any way by him. 
On the other hand, no suggestion has been made in these proceedings that 
the father Ram Prasad is in any way unfit to have the custody of his own 
illegitimate daughter. l 

The learned Judge after considering these facts came to thé conclusion 
that the proper person to act as guardian for Mst. Man Piari was her father 
Ram Prasad, and he accordingly made an order declaring Ram Prasad as 
such guardian. 

Against that order this appeal has been preferred and it is contended 
that by reason of Section 19 of the Guardians and Wards Act such an order 
could not be made. 

Section 19, Guardians and Wards Act, provides that nothing in this 
Chapter shall authorise the Court to appoint and declare a guardian of the 
person of a minor whose father is living and is not in the opinion of the 
Court unfit to be guardian of the person of the minor. It is not suggested 
that Ram Prasad the father of the minor is in any way unfit to be guardiaa - 
of this little girl and that being so it is contended that the Court cannot 
make an order appointing him or any body else as guardian. It is said 
that the father is the natural guardian, and where he is a fit and proper 
person to be a guardian of the minor no order appointing a guardian can 
be made by any Court. 

This view of the section has been taken by a Bench of this Court in 
Ulfat Bibi v. Bafati'. In that case the father of an infant applied to be 
appointed as guardian but the Court held that an order appointing him 

: 125 A L. J. ses 
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Cya as such guardian was invalid by reason of Section 19 of the Guardians and 
l Wards Act. This case followed an earlier decision of the Privy Council 
—— in Annie Besant v. Narayenbe. 
Goym Sixx Having regard to these authorities we are bound to hold that Ram 
Raw Prasan rasad could not be appointed guardian of his illegitimate daughter, Mst. 
— Man Piari, and, therefore, that the order made by the learned District Judge 
Herries, J. cannot be supported. 

It is clear from the fact that Ram Prasad brought these proceedings 
that he desires the custody of his infant illegitimate daughter and in our 
view the proceedings for custody of this little child should have beea 
brought under Section 25 of the Guardians and Wards Act. Under that 
section where a ward leaves or is removed from the custody of a guardian 
of his person, the Court, if it is of opinion that it will be for the welfare of 
the ward to return to the custody of his guardian, may make an order for 
his return, and for the purpose of enforcing the order may cause the ward 
to be arrested and to be delivered into the custody of the guardian. Had 
an application been made under this section, an order directing Govind 
Singh to hand over the little girl to Ram: Prasad should have been made. 

In the case of Ulfat Bibi v. Bafat#® previously cited a Bench of this 
Court, though taking the view which we do that an order appointing the 
father as dian of the person of the minor could not be made, made 
an order directing that the minor be placed or taken into the custody of 
the father and further made it clear to the person in whose custody the 
minor was that if the minor was not delivered into the custody of the 
father within fifteen days, proceedings would be issued against her for 
contempt of Court. - . 

It appears to us that a similar order should be made in this case. As 
we-have pointed out previously, nothing is suggested against Ram Prasad 
the father. Before the learned Judge could have appointed him as guardian, 
he had to consider the matters which are laid down in Section 17 of the 
Guardians and Wards Act. He must have been satisfied that it was in 
the interest of the child that she should return to her father otherwise he 
would not have made the order which he did. Further we are satisfied that 
it is in this little child’s interest-to return to her father. It is true that the 
little child is happy with Govind Singh, but a child of tender years is 
happy with any person who treats it kindly. We have no reason to 
b whatsoever that this little child will be perfectly happy the moment 
she returns to her father and will be well cared for by hi A father 
is entitled to the custody and companionship of his own child unless, of 
course, it can be shown that the child would suffer by being placed in 
such custody. We are satisfied that so far from the child suffering by 
being placed in the custody of her father she will actually benefit by it. 
In Ree circumstances we propose to make the order which was made in 
Ul fat Bibi v. Bafati, that is, an order under Section 25 directing that Mst. 
Man Piari be placed or taken into the custody of her father the respondent 
Ram Prasad, within three months from the date of this order. The 
appellant, Govind Singh, must hand over the child to Ram Prasad in the 
Court of the District Judge of Shahjehanpur in the presence of the presiding 
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officer within three months from the date of this order. Further the Gw 

appellant, Govind Singh, must understand that if he does not within this isss 

period of three months hand over the child to Ram Prasad, notice will be — 

issued against him to show cause why he should not be committed for con- ee SovGH 

tempt of Court and dealt with according to law for disobedience of this Rau Prasan 

order. — 
The order appointing Ram Prasad guardian cannot, of course, stand errs, J. 

and is, therefore, set aside and the order which we have indicated above 

substituted for it. Each party will bear its own costs of this appeal. Let 

a copy of this order be sent to the District Judge of Shahjehanpur. 


EMPEROR l CRIMINAL 
Versus ` Di 
SRI KISHAN* 


Criminal Procedure Code, Sec. 307—Tria. by jury—tJury returns verdict of not April 24 
guilly—Reference by Sessions Judge—When Hish Court sbonld disregard  — j 
verdict. . PARS 

Where the jury finds the accused not guilty, and the judge, disagreeing kacameaL 
with the verdict of the jury refers the case to the High Court, the High 
Court has jurisdiction to disregard the verdict of the jury and to convict 
the accused if it is of opinion that the verdict is perverse. 

Where in a trial for criminal Lreach of trust, the facts placed by the 
prosecution before the jury proved that there was a difference between the 
amount received by the accused and the amount paid into the Bank, and 
the accused failed to give any reasonable explanation for the difference. 
Held, that the jury’s verdict of not guilty was in the circumstances clearly 
perverse, and the accused must be convicted. 

CrimMINAL REFERENCE made by Basu Ray RayesHwar SAHAJ, 

Sessions Judge of Allahabad. 

Kumuda Prasad for the applicant. 
K. D. Malaviya for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The Court delivered the following judgment:— 


The opposite party to this reference was tried before the Temporary Hernes, J. 
Sessions Judge of the Allahabad District sitting with a jury for an offence saber 
under Section 408, Indian Penal Code, the allegation being that he had E: 
committed criminal breach of trust in respect of certain monies entrusted 
to him in his capacity as a clerk or servant of the Kayastha Pathshala Inter- 
mediate College. He was found nor guilty by the jury, but the Sessions 
Judge refused to accept the verdict. He was of opinion that the case 
against the opposite party had been established beyond all shadow of doubt 
and that it was necessary in the interests of justice to refer the matter to 
this Court for such orders as this Court might deem proper in the cir- 
cumstances. 

This Court has undoubted jurisdiction to disregard the verdict of the 
jury and to convict the opposite party if it is af opinion that the verdict 
of the jury was perverse and it is the case for the Crown in this reference 
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that the verdict returned by the jury was wholly against the weight of evi- 
dence and such that a body of men acting reasonably and honestly could 
not possibly have returned. In other words, -it is boldly contended by the 
Crown that the verdict returned in this case was clearly perverse. 

The charge against the opposite party was that being a clerk or servant 
of the Kayastha Pathshala Intermediate College he committed criminal 
. breach of trust in respect of three sums of money entrusted to him, viz., 
Rs. 100 on July 12, 1932, Rs. 100 on September 22, 1932 and Rs. 50 on 
October 22, 1932. 

The case for the prosecution was that the opposite party had been 
_ employed as an accountant by the Kayastha Pathshala Intermediate College 
for some considerable time before these alleged defalcations. It was said 
that as such accountant it was part of his duty to receive tuition fees and 
account for the same. It is alleged tnat the students of Classes XI and XII 
paid their tuition fees direct to the opposite party who gave signed receipts 
to each student for such payment. On the other hand the students of 
Classes VII to X paid their tuition fees to their respective teachers who 
later handed the amounts collected daily to the opposite party who acknow- 
ledged the receipt of the same by signing in the appropriate place on the 
daily attendance register kept by the various teachers. 

For the purposes of accountancy it was the duty of the opposite party 
to keep two books, viz., the income register in which the daily income 
received by him from different sources was entered and a cash book in 
which both the daily income and expenditure was entered. It is said that 
it was the opposite party’s duty to pay the income received daily as stated 
= Cash Book into the account of the College at the Imperial Bank of’ 


et Lordships then set out in detail the case for the prosecution 
and the defence, and after’ reviewing the evidence proceeded:—] 

It was, therefore, in our judgment, proved beyond any possible doubt 
that the opposite party was responsible for monies received from students as 
tuition fees. It was his duty to receive the money and to enter up such 
receipts in the Income Register and in the Cash Book and to pay the 
monies shown in the Cash Book into the account of the College at the 
Imperial Bank. It was further proved that on the days in question he had 
received sums of money as tuition fees and had correctly entered such sums 
in the Income Register. It was further proved that he had made false 
entries in the Cash Book and had paid lesser sums into the bank. In short 
the evidence abundantly establishes that on July 12, 1932 he accounted 
for only Rs. 124 as tuition fees, wherezs he in fact received Rs. 224 and 
that on September 22, 1932 he accounted for only Rs. 330-9-0 as tuition 
fees, whereas in fact he received Rs. 430-9-0 and that on October 22, 1932 
he accounted for only Rs. 339 as tuition fees, whereas in fact he received 
Rs. 389. It follows therefore that on these three days he failed to account 
for a total sum of Rs. 250 which he had received on behalf of his employers 
in his capacity as an accountant of tne College. It was of course quite 
smpossible for the prosecution to show what the opposite party had done 
with this sum, but the only inference that can possibly be drawn from 
the facts is that he, in some way or another, misappropriated the money or 
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converted it to his own use. There can in our judgment be no other 
possible explanation for the differences in the amounts appearing in the 
Income Register and in the Cash Book and in the amounts paid into the 
bank, 

The opposite party’s subsequent conduct in absconding and using the 
name of Ram Narain Varma which was clearly proved is entirely consistent 
with his guilt and is, in our judgment, wholly inconsistent with his 

These were the facts which were placed by the prosecution before the 
jury and in our judgment their verdict of not guilty in the circumstances 
was clearly perverse. In the absence of same reasonable explanation for 
the differences between the amounts proved to have been received by the 
opposite party and the amounts paid into the bank, a jury acting honestly 
and reasonably were bound to hold that the opposite party had misappro- 
priated such sums. In our judgment upon the evidence in this case the 
verdict of the jury was clearly perverse and the learned Judge acted pro- 
perly in refusing to accept it and in referring the-matter to this Court. 

In the result, therefore, we accept this reference and convict the 
opposite party of an offence under Sec. 408, I. P. C. and sentence him to 2 
term of three years’ rigorous imprisonment. ‘The sentence will run con- 
currently with a sentence of five years which we understand has been 
imposed by the Temporary Sessions Judge of the Allahabad District for 
some other offence (Sessions Trial No. 47 of 1934). 


The accused must surrender to his bail. 
Reference accepted 


KUNWAR SEN 
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District Boards Act (Local, X of 1922), Sec. 126 and Penal Code, Sec. 179—Oral - 


questions put to a person by assessing officer of a District Board—Refusal to 
answer—wW betber can be convicted under Sec. 179, 1. P. C. 

Where the applicant, who was nor called upon by a written communica- 
tion to give information under Sec. 126, U. P. District Boards Act, refused 
to answer certain ora} questions put to him by the assessing officer of a 
District Board, and he was prosecuted and convicted under Sec. 179, I. P. C. 
Held, that Sec. 126, District Boards Act, did not apply, and the applicant 
being not legally bound to answer these questions truthfully, the conviction 
under Sec. 179, L P. C. could not be maintained. 

CRIMINAL REVISION from an order of BABU GANGA PRASAD VERMA, 
Sessions Judge of Farrukhabad. 

Panna Lal, Vishwa Mitra and Baku Ram Avasthi for the applicant. 

M. Woliullab (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

KENDALL, J.—The present applicant was convicted by a Magistrate 

of an offence under Sub-section (2) af Section 126 of the District Boards 
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Canana Act and fined Rs. 55. When he appealed to the Sessions Judge it was 
ig; held that Section 126 of the Act did not strictly apply, but that the appli- 
—— cant had committed an offence under Section 179 of the Indian Penal 

Konwar Sen Code. The circumstances are given sufficiently fully in the order of the 

Eumo learned Sessions Judge. 

— It has been argued in appeal that Section 179 of the Indian Penal 

Kendall, J. Code does not apply because the applicant was not “legally bound to state 

the truth.” The only legal obligation that has been suggested to this Court 
is that referred to in Section 126 of the District Boards Act, under which 
The Board may by written communication call upon any person speci- 


: l fied .. to furnish such information as may be necessary in order to 
ascertain 
- (4) whether such person is liakle to pay taxes on his land or property, 


(b) on what amount he should be 
(c) the actual value of the building or land which he occupies and the 
name and address of the owner. 

The learned Judge has found that the applicant was not called upon 
by a written communication to give information under this provision, and 
for this reason he held that he could not be punished under Sub-section 
(2). What he did find was that the applicant refused to answer “certain 
questions put to him by the assessing officer orally.” The. learned Judge 
has not explained why the applicant was “legally bound to answer these 
questions truthfully.” No doubt there was a moral obligation, and the 
assessing officer was justified by practice in asking the questions. But this 
is not enough to show that the applicant was legally bound to answer the 
questions truthfully. It is necessary to interpret the penal clauses of the 
District Boards Act very strictly anc not to allow any latitude to the 
prosecution, and I find that there is a distinct gap in the case for the 
prosecution which has not been filled up. The conviction, -therefore, 
should not be allowed to stand. I allow the application, set aside the order 
of the lower appellate court, and direct that the applicant be acquitted and 
that the fine, if paid, be refunded. 


Application allowed ` 
Canam ar, RAZA HUSAIN AND ANOTHER 
as VeT sus 
123 EMPEROR” 





March 26 Criminal Procedure Code, Secs. 253, 254, 258 and 350—Warrent casc—Charge 
J freamed—Case transferred—PFurther evidence recorded—Order under Sec. 253 
SAN —Whether one of acquittal or of discbarge—De novo trial—W hether charge 
‘wiped out. g 
Where a magistrate framed a charge in a warrant case, but he was subse- 
quently transferred without completing the trial, and his successor trans- 
ferred the case to a Bench of Magistrates, who recorded some further evi- 
dence for the prosecution and passed an order that the accused must be 
“acquitted” under Sec. 253, Cr. P. C. Held, that the whole of the pro- 
cedure showed that the order must be regarded as one of acquittal and 
not of discharge, and if the Bench by inadvertence referred to Sec. 253 


*Cr. Rev. 950 of 1934 
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instead of Sec. 258 of the Code, the order did not become any the less an Cananat 
order of acquittal. Held, further, that even if a de novo trial was ordered ak 
and the Bench proceeded under Sec. 350, Cr. P. C., they could notin doing = + 
so ignore the charge which had been drawn up by their predecessor, and the Raza Husain 
order which they recorded was an order of acquittal and not of discharge, v. 
and no further enquiry could be held into the case. EMPEROR 

Empress v. Chotu, I. L. R. 9 AIL 52 at 56 and Sriremuln v. Veerase- 
lingam, I. L. R. 38 Mad. 585 relied on. 
CRIMINAL REVISION from an order of Bast GHaNsHIAM Das, Ss- 
sions Judge of Saharanpur. 
H. Faruqi for the applicants. ; 
M. Mebmudullah and G. S. Pathak for the opposite parties. 
The following judgment was delivered by - 
KENDALL, J.—The facts from which this application has arisen are Kendell, J. 

briefly as follows. Two persons filed a sriminal complaint under Secs. 403, 

406 and 411 of the Indian Penal Code against the present applicants, Raza 

Husain and Ibn Husain, who are father and son. The Sub-Divisional 

ot aay in whose court the complain= was filed drew up a charge against 

both the applicants, but he was subsequently transferred without complet- 

ing the trial of the case, and his successor transferred the case to a Bench 

of Magistrates having powers of the first class. The Bench recorded some 

further evidence for the prosecution and passed an order on April 17-19, 

1934, which purported to be an order under Section 253 of the Criminal 

Procedure Code. The complainants made an application in revision to the 

Sessions Judge on the ground that the accused should, on the evidence, not 

have been discharged, and the Sessions Judge after discussing the evidence 

in some detail, passed an order in which he held that the dismissal of the 

complainants’ case by the lower court was quite unjustifiable, as the evi- 

dence which had been produced by the complainants “did make out a 

prima facie case against the accused.” He, therefore, set aside the order 

discharging the accused and sent back the case to the District Magistrate 

with a direction that a further enquiry should be made by another 

Magistrate. 

The principal ground on which the application has been argued is that 

the order of the Bench of Magistrates was not an order of discharge, in 

spite of the reference to Section 253, but an order of acquittal. The whole 

of the evidence produced on behalf of the prosecution had been recorded 

either by the original Magistrate who took up the case, namely, the Sub- 

Divisional Magistrate, or by the Bench to whom the case was subsequently 

transferred, the statements of the accused had been recorded, the whole 

of the evidence was discussed in the Magistrates’ order of April 17-19, 

1934, and the conclusion to which they came was that the case between 

the parties was a matter of accounts, that it was of a civil nature and that 

the accused must be “acquitted” (sic) under Section 253 of the Criminal 

Procedure Code. 

In referring to Section 253, the 3ench neglected to take into account 

the fact that a charge had been drawn up against the accused. They were 

considering, not whether the evidence justified the framing of a charge, 

but whether it justified the conviction or the acquittal of the accused, 
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The fact that no evidence had been brought on behalf of the accused did 
not stand in the way of their recording an order of acquittal. (If any 
authority is necessary for this Proposition, it is to be found in the case of 
Sayid Kben v. Emperor’. Section 258 of the Criminal Procedure 


Euruxc, Code provides that “if in any case under this Chapter in which a charge 


—— 


has been framed, the Magistrate finds the accused not guilty, he shall record 


Kendell, J. an order of acquittal,” and if the Magistrate by inadvertence refers to 


Section 253 instead of Section 258 of the Code, the order does not become 
any the less an order of acquittal because of that inadvertence, if the 
whole of the procedure shows that the order must be regarded as one of - 
acquittal and not of discharge. Chapter XXI sets forth the procedure to 
be followed in warrant cases, and it shows that the accused shall be dis- 
charged under Section 253 if upon, taking all the evidence under Section 


‘252 and examining the accused the Magistrate finds that no case has been 
„made out which would warrant his conviction. If, however, the evidence 


does appear to be sufficient to warrant a conviction and is unrebutted, a 
charge is to be framed under Section 254, and thereafter the accused is put 
on his trial. When a charge has once been framed under Section 254, it 
must be followed either by an acquittal or a conviction. It follows, there- 
fore, that the Magistrates in this case proceeded on the basis of the charge 
already drawn and acquitted the present applicants ànd did not, as is urged 
on behalf of the opposite party, merely discharge them: 

. It bas been very forcibly argued by Mr. Pathak that in the present case 
what actually happened was that after the charge had been drawn a de novo 
trial was ordered, and the Bench Magistrates were proceeding under Sec- 
tion 350 of the Criminal Procedure Code. It should be mentioned that 
the case has been referred back to the Sessions Judge in order to ascertain 
whether any definite orders quashing the charge or ordering a de novo 
trial were passed, and it appears that there were no such definite orders, 
The learned Sessions Judge appears to have inferred that there was in effect 
a quashing of the charge and a de novo trial. If so, Mr. Pathak argues the 


‘Bench Magistrates could under Section 350 “resummon the witnesses and 


recommence the enquiry or trial,” and the effect of this would be to 
“wipe out” the charge. This matter has been discussed in several cases to 
which I have been referred, namely, Abdul Hakim v. Haji Abdul Aziz’, 
Daroga Chowdhury v. Emperor®, Jago Singh v. Emperor* and Sabib Din 
v. T'he Crown, and in these the view has been expressed that the effect of 
ordering a denovo trial is that the whole of the proceeding from the very 
beginning must be gone through again, and if a charge has been framed, 
it is wiped out. 

- A different view, however, has been taken by this Court, Queen- 
Empress v. Chotu?., The Bench was not then discussing the effect of 
Section 350 of the Criminal Procedure Code, but it clearly laid down the 
principle that when once the charge has been framed in a warrant cas and 
a plea has been taken, the enquiry is turned into a trial which can only 
be concluded by an acquittal or conviction. In the case of T. Sriramulu v. 


11 A L J. 415 *[1933] A. I. R. Pesh. 78 
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K. Veerasalingam", a Bench of the Madras High Court held that where a 
Magistrate framed charges against an accused person and was succeeded by 
another Magistrate who recommenced the case under Section 350, Cr. P. 
C. and upon re-examining the complainant discharged the accused under 
Section 253, the accused was acquitted and that no further enquiry could 
be held into the case. The facts are very similar to the case before me 
now, and relying on the authority of the Full Bench of this Court and of 
the Madras High Court, I must hold that even if a de novo trial was 
ordered and the Bench proceeded under Section 350, Criminal Procedure 
Code, they could not in doing so ignore the charge which had been drawn 
by their predecessor, and that the order which they recorded was indeed— 
as it purported to be—an order of acquittal and not of discharge. This 
being so, the learned Sessions Judge had no jurisdiction to order a further 
enquiry, and I therefore allow the application, set aside the order of the 


Sessions Judge and direct that the order of the Bench Magistrates must ` 


be regarded as one of acquittal and must stand. 
Application allowed. 


TL LR. 38 Mad. 585 


+ 


BASIL DOUGLAS HOPE DUNBAR (Petitioner) | 
versus 
EVELYN DIANA HOPE DUNBAR ax J. W. T. WOOLRIDGE 
(Opposite perty)* 
Indien end Colonial Divorce Jnrisdiction Act of 1926—Petition for dissolution of 
marriage made under the Act—When to be entertained by the High Court. 
The High Court will always be slow to entertain petitions for the disso- 
lution of marriages by persons who are not domiciled and resident in India. 
Only in exceptional circumstances will the court exercise its jurisdiction in 
such cases. The Court before it does so must be clearly of the opinion upon 
the facts before it that because of the reasons referred to in Sec. 1, Sub-sec. 
(1) (d) of the Indian and Colonial Divorce Jurisdiction Act the petitioner 
cannot effectively prosecute his suit for divorce in the court of his domicile. 
Further the Court, before it will entertain such a petition, must be satisfied 
that the interests of justice.imperatively demand that the suit should be 
decided in India. 
O. M. Chiene for the petitioner. 
K. N. Meleviya and R. N. Banerji for the respondent. 
R. N. Gurtu for the co-respondent. 
The following judgment was delivered by 
THoM, J.—This is a petition by Lt. Basil Douglas Hope-Dunbar of 
the Cameron Highlanders against Mrs. Evelyn Diana Hope-Dunbar, his 
wife, and Capt. J. W. T. Woolridge of the Indian Army Service Corps. 
The petition is presented under the Indian and Colonial Divorce Jurisdic- 
tion Act of 1926. In the petition the petitioner prays for dissolution of his 
marriage with the respondent on the ground of her adultery with the co- 
respondent. 
In Paragraph 17 of his petition the petitioner avers that the respondent 
*Matrimonial Suit 10 of 1934 
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committed adultery with the co-respondent in July, August and September, 
1933, at Bombay in October 1933 and in Bareilly between the last weck 
of December 1933 and the first week of January 1934. 

The respondent has taken a preliminary objection to this petition. 
She has contended that this Court should refuse to entertain the petition 
upon the ground that it is not in the interests of justice that the petition 
be adjudicated upon by a court in India and that no sufficient cause has 
been shown for the presentation of the petition in a court in India. 

The relevant section of the Indian Divorce and Colonial Jurisdiction 
Act is Section 1, Sub-section (1) (c) and (d). These sub-sections are in 
the following terms:— | 

(c) No such court shall grant any relief under this Act except in 
cases where the petitioner resides in India at the time of pre- 
senting the petition and the place where the parties to the 
marriage last resided together was in India, or make any decree 
of dissolution of marriage except where either the marriage was 
solemnized in India or the adultery or crime complained of 
was committed in India; 

(d) Any such court may refuse to entertain a petition in such a 
case if the petitioner is unable to show that by reason of official 
duty, poverty or any other sufficient cause he or she is pre- 
vented from taking proceedings in the court of the country 
in which he or she is domiciled, and the court shall so refuse 
if it is not satisfied that in the interests of justice it is desirable 
that the suit should be determined in India. 

The petition was filed in November 1934. On December 19 the 
petitioner left with his regiment for Khartum where he at present resides. 
The adultery alleged is averred by the petitioner to have taken place at 
various places in India. It follows therefore that the conditions set forth 
in Section 1, Sub-section (1) (c) are present in this case. Learned counsel 
for the respondent, however, has contended that the Court ought, in the 
exercise of its discretion, to refuse to entertain the petition upon the ground 
that the petitioner had failed to show that by reason of official duty, poverty 
or other sufficient cause he was prevented: from taking proceedings in the 
court of the country in which he was domiciled. . Further, learned counsel 
invited the Court to dismiss the petition upon the ground that, upon a 
consideration of the entire facts and circumstances, it was not in the 
interests of justice that the petition should be entertained by this Cqurt. 

As already observed, the petitioner resides at Khartum. Learned 
counsel for the petitioner has stated that he has been informed by his client 
that there is a oes of his return to India upon his transfer from the 
Cameron Highlanders to the Indian Army. It appears that the applica- 
tion for transfer to the Indian Army was made by the petitioner shortly 
before he left India in December 1934. ‘The petitioner however is unable 
to say definitely whether his transfer will be effected or whether in fact he 
will return to India on service within any reasonable time. 

The petitioner has failed to show that the exigencies of the service 
would prevent him securing the necessary leave to enable him to go to 
Scotland if he so desired to be present at the prosecutjon of his suit in the 
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Court of Session there. It is common xncwledge that regimental officers 
are granted special leave for purposes of prosecuting suits for the dissolu- 
tion of their marriages and in any event as was pointed out by learned 
counsel for the respondent the evidence of the petitioner could very easily 
be taken upon commission. This is common practice and one to which 
in cases, such as the present, there is no real objection. Learned counsel 
for the petitioner has contended @at it is in the interests of justice that 
his client should be present in court to give evidence. Undoubtedly that 
would be more satisfactory from his point of view. On the other hand, 
the evidence which he will be able to give will be evidence which can easily 
and appropriately be recorded on commiszion. 

Learned counsel for the petitioner has further pointed out that all the 
material witnesses apart from the parties are resident in India. It is true 


that they do not reside within the jurisdiction of this Court, but learned . 


counsel has stated that there would be no difficulty in securing the attend- 
ance of these witnesses in this Court skoud this Court entertain the peti- 
tion. This fact undoubtedly is a weighty consideration, but, on the other 
hand, the evidence of such witnesses in divorce cases is recorded on com- 
mission frequently and no difficulty presents itself to the recording of the 
evidence of the petitioner’s witnesses in the presenz instance. 

The respondent resides in England. She would not have come to 
India at all had she not been married to the petiticner. She has no inten- 
tion of returnjng to India. Now it is quite certain that in the interests 
of justice her evidence should be recorded in the-court which decides the 
petitioner’s suit for the dissolution of his marriage. She undoubtedly will 
be the most important witness in the case. It is not only desirable but 
essential in the interests of justice that tae court should have the oppor- 
tunity of hearing the witness give her evidence and observing her demeanour 
in the witness box. If this Court entertains the petition then the res- 
pondent would have to journey to India to give evidence. On the other 
hand, if the Court refuses to entertain the petition, the petitioner will either 
have to give his evidence on commission or journey to Scotland to give his 
evidence, The evidence of the other witnesses in India would be recorded 
upon commission. Upon a consideration of the entire circumstances J am 
fous of the opinion that it is in the inte-ests of justice that the petitioner's 


action for the dissolution of his marriage with the respondent should be | 


taken in the court of their domicile. The general principle is that con- 
sistorial causes should be entertained only in the court of the parties’ 
domicile. . There are many reasons for this principle. These are patent 
and need not be numerated here. This Court will always be slow to enter- 
tain petitions for the dissolution of marriages by persons who are not 
damiciled and resident in India. Only in exceptional circumstances will 
the Court exercise its jurisdiction in such cases. The Court before it does 
so must be clearly of the opinion upon the facts before it that because of 
the reasons referred to in Section 1, Sub-section (1) (d) of the Indian and 
Colonial Divorce Jurisdiction Act the petitioner cannot effectively prosecute 
his suit for divorce in the court of his dcmicile. Further the Court, before 
it will entertain such a petition, must be satisfied that the interests of justice 
imperatively demand that the suit should be decided in India. 
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Cra . ‘The petitioner and the respondent are domiciled in Scotland. ‘The 
ios Petitioner has completely failed to show that poverty or official duty or any 
—— other sufficient cause prevents him from proceeding to Scotland to prose- 
Br D. H. cute his suit there. Further the petitioner has failed to satisfy me that it 
FA ` is in the interests of justice that the suit should be decided in India. In 
Ep. H these circumstances the petition is dismissed. The respondent is entitled 
Duwnax to costs. I assess these costs at Rs. 500? The co-respondent who is repre- 
Thom, j, sented is also entitled to costs. I allow to him Rs, 200 as costs subject to 
© his filing a fee certificate within one week. . 


Cr a MAN KUAR (Defendant) 
RE ces eee versus 
Se ee ATAL BEHARI LAL anD orHers (Plaintiffs) * 


Merch 29; Tenancy Act (II of 1926), Sec. 243 pare for rent—Defendent denies pro- 
ae prietary right of plaintiff without clainting eny right for himself. a 
Ganaa NATH, Where in a suit for recovery of rent the defendant denies the proprietary 
á right of the plaintiff but does not clim any proprietary right for him- 
self.- Held, that there is no question of proprietary right in issue between 

the parties ¢laiming such right within the meaning of Sec. 243 (a), 
Tenancy Act (IL of 1926). ° ' 
SECOND APPEAL from a decree of Basu Gauri Prasan, District Judge - 
of Farrukhabad, confirming a decree of THaxur HARNATH SINGH, 

Assistant Collector, First Class. 


Baleshwari Prasad for the appellant. 
Krishna Murari Lal for the opposite party. 


The following judgment was delivered by 


Genge Neth, - GANGA NATH, J.—This is a defendant’s appeal and arises out of a 
J. suit brought against him by the plaintiffs-respondents for recovery of rent 
from Rabi 1335 F. to Kbarif 1338 F. The suit was originally brought 
against the defendant by Atal Behari and Sita Ram. On an objection by 
defendant No. 1, Lalta Prasad, Daya Shanker and Gobind Prasad, who had 
been impleaded as defendants were made plaintiffs. Defendant No. 1 con- 
tended that plaintiffs Nos. 1 and 2, that is, Atal Behari and Sita Ram, were 
not the landholders and had no right of suit and that the suit was barred 
by Order H, Rule (2), C. P. C. The tzial court found against the appel- 
lants and decreed the suit. An appeal was filed and the decree of the trial 
court was confirmed by the learned Assistant Collector, who heard the 
appeal. Against his decision an appeal was filed to the learned District 
Judge, who dismissed the appeal holding that no second appeal lay. Against | 
this decision this appeal has been filed. A preliminary objection has been 
* taken by the learned counsel for the respondents that no third appeal lies. 
Under Section 246 of the Agra Tenancy Act an appeal lies to the High 
Court from the appellate decree of a District Judge on any of the grounds 
ified in Section 100 of the Code of Civil Procedure, 1908. An appeal 
lie under Section 243, Tenancy Act, to the District Judge from tne 
appellate decree of a Collector in any suit in which (#) a question of pro- 
*S. A. 649 of 1933 
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prietary right has been in issue between the parties claiming such right in mt 
the first appellate court, and is in issue in the appeal} or (b) a question of 4,,, 
jurisdiction has been decided and is in issue in the appeal. It has been — 
urged by the learned counsel for the appellant that inasmuch as the Maw Kuas 
defendant-appellant denies the proprietary right of the plaintiffs-respoa- arg caer 
dents, a question of proprietary right is in issue between the parties. Under ; La 
Section 243 of the Tenancy Act three things are necessary:—(1) A 
question of proprietary right should be in issue, (2) between the parties 
claiming such right and (3) it should be in issue in the first appellate court 
as well as in the appeal. In this case the appellant does not claim any 
proprietary right for himself. So it cannot be said that there is a question 
of proprietary right in issue between the parties claiming such right. The 
finding of the learned District Judge that no secand appeal lay is correct. 
The appeal therefore fails on the preliminary point. It is therefore ordered `` i 
that it be dismissed with costs. l 
Permission to file a Letters Patent Appeal is granted. ~ : 
Appeal dismissed 





Genge Nath, 
J. 


FULL BENCH 
UDEYPAL SINGH (Plaintiff) 


Limitation Act (IX of 1908), Sec. 20—Interpretation of—Unspecified payment 
by debtor—Creditor appropriates it towards interest-—W bether saves limi- 
tation. T Roud 
Where money is paid by a debtor without specifying whether the pay- 
ment is towards interest or towards principal, leaving it to the option RacmmraL 
of the creditor to appropriate it as he likes, and the creditor appropriates Smon, J: 
it towards interest. Held (by majority), that there is neither a pay- Baypat, J. 
ment of interest as such nor a part payment of the principal within the 
meaning of Sec. 20, Limitation Act. 
Ram Prasad v. Binack Shukul, [1933] A. L. J. 930 and Kripa Rem v. 
Balak Ram, [1935] A. L. J. 23 approved by majority. 
Cıva Revision from an order of Basu MaHaray BAHADUR LAL, - 
Judge of Small Cause Court, Bulandshahr. 
G. S. Pathak for the applicant. 
The opposite party was not represented. 
Panna Lal for the applicant. 
Kamta Prasad for the opposite parties. 


CrvIL. 
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VETSHS a 

LAKSHMI CHAND (Defendant) * Mey 9 
SULADMAN, 

CJ 


l civ. Rev. 408 of 1934 es 


\ civ. Rev. 219 of 1934 


The following judgments were delivered:— 

SULAIMAN, C. J.—This is an application in revision from a decree of Sulaman, 
the court of small causes dismissing a suit on the basis of a simple mortgage =~ 7 
bond. ‘The bond was executed on October 7, 1927, and was for Rs. 100 
bearing interest at Rs. 3-2-0 per cent per mensem compounded every sis 
months. On August 17, 1930 there was an endorsement made on the back 
of this bond stating that Rs. 50 were deposited on that date. Under this 


*Civ. Rev. 408 of 1934 (connected with Civ. Rev. 219 of 1934) 
132 
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endorsement appeared the thumb-marks of the two executants, There 
was no specification in the endorsement as to whether the amount was 
paid towards interest or towards part of the principal or partly towards 
interest and partly towards principal. The plaintiff filed his suit on 
August 17, 1933 on the allegation that the defendants had paid the amount 
of Rs..50 towards interest and credited the same in his account towards 
interest and claimed the principal sum together with the balance of the 
interest giving up a small portion of interest. The court below has dis- 
missed the suit holding that it was barred by time. 

The matter came up before a learned Judge of this Court who referred 
the case to a larger Bench which has referred it to this Bench. 

The reason for the constitution of a large Bench is that there has been 
some conflict of opinion in this Court on the proper interpretation of 
Sectien 20 of the Limitation Act. In the plaint there was no mention as 
required by Order 7, Rule 6, that exemption from limitation was claimed 


‘on account of any acknowledgment in writing of the liability to pay, but 


exemption was sought on the ground that the amount had been paid 
towards interest. 

Other subsidiary questions have also been argued before us, but we 
think that this Bench should dispose of only the main question of Jaw on 
which there is a.conflict of opinion leaving other matters to be decided by 
the Bench concerned. Under Section 3 of the Limitation Act, it is the 
duty of the court to dismiss a claim as -ime-barred if it is brought beyond 
the perjod prescribed in the Schedule; but limitation may be saved if the 
plaintiff can bring himself within one of the exceptions. ‘The burden, 
therefore, lies on the plaintiff to show that his case falls strictly within the 
scope of any such exception. 

Now the substantive Section 20, as distinct from the Proviso thereto 
has remained unaltered ever since 1877. Section 20 of Act XV of 1877- 
consisted of $ paragraphs, the first three of which were as follows:— 


When interest on a debt or legacy is, before the expiration of the 
period, paid as such by the person liable to pay the debt or 
gacy, or by his agent duly authorised in this behalf, 
or when pert of a gare tet of a debt, is before the expiration of the’ 
prescribed period, paid by the debtor or by his agent duly authorised in 
this behalf, 
a new period of limitation, according to the nature of the original liability, 
shall be computed from the time when the payment was made. 

The legislature had considered it necessary to have two separate para- 
a dealing with the payment of interest and part payment of principal 
with separate marginal notes. The wcrds used were different and the 
provisions in respect of them were distinct. 

While that Act was in force, courts in India attached special import- 
ance to the words “paid as such” in respect of payment of interest, and did 
not regard them as in any way superfluous, For instance, in the case of 
Kertyappa v. Rachapas’ it was pointed out that 

the i t words are at the commencement—‘interest paid, as such, 
by the person liable to pay’ 
*L L R. 24 Bom. 493 at 499 
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and further that while the forms of payment may differ, the section pro- 
vides that it`must be payment as interest by the debtor to the creditor. 
Mere crediting of interest by the creditor in his own account books is not 
enough to satisfy the statute. -It must be interest paid as interest and 
distinctly stated to be so at the time of payment, ar there must be evidence 
from which payment as interest may be distinctly inferred. Similarly in 
Mubemmad Abdullah Khan v. Bank Instalinent Co. Ltd., in Liquidation 
a bench of this Court held that under Section 20 the payment of interest 
will save limitation when the payment is made as such, that is to say, that 
the debtor has paid the amount with the intention that it should be paid 
towards interest and there must be something to indicate that intention; 
the mere appropriation by the creditor of these payments to interest is not 
such an indication. That was a case where the debtor in making the pay- 
ments had on no occasion specified how they were to be appropriated and 
there was no other indication whatsoever to show that he had made the 
payments towards interest as such. The Bench accordingly held that the 
claim of the plaintiff was not saved from the operation of limitation by 
the payments so made. 

And yet the legislature when enacting Act IX of 1908, did not think 
it at all necessary to alter the language of the substantive section, and the 
first three paragraphs were reproduced verbatim. The necessary inference 
to be drawn from their reproduction is that the legislature accepted the 
importance attached to the use of the words “paid as such” which had 
occurred in the earlier Act. Had those words been in any way super- 
fluous or- redundant, courts would not have emphasized their significance, 
and the legislature would certainly have deleted them. Accordingly in 
the case of The Bank of Multan Lid. v. Kamto Prasad*, it was held vy 
another Bench that sums paid by the debtor on various dates and credited 
to the account and set off against the pre-existing debts in the absence of 
any specification cannot be treated as payments made on account of interest 
as such nor would they save limitation as part payment of principal when 
there was no hand-writing of the debtor. 

See also Narain Das v. Chandrawati Kuar* and U Ba Gyi v. U Than 
Kyankř. 

In 1927 the legislature amended the Proviso to Section 20 which shall 
be considered hereafter, but again did not think it advisable to change the 
substantive section itself. It, therefore, follows that unless the old inter- 
pretation of this substantive section has become impossible, or there is any- 
thing else repugnant to maintaining its old interpretation, the words which 
are still retained must be given their full and natural meaning. All the 
words used in this section ought to be given their proper meaning and no 
words should be considered to be superfluous unless there is no other 
possible option. 

In the case of M. B. Singh & Co. v. Sircar 3 Co., it was laid down 
that a part payment of principal, appearing in the hand-writing of the 
person making it, is not required by Section 20 af the Limitation Act to be 

"IL L. R. 31 All 495 : 714 A. L J. 949 
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expressly stated as being such; it is sufficient if it evidences a payment. 
It is not quite clear from the judgment, but probably the substantial sums 
of money paid under three cheques amaunted to more than the interest dus, 
in which case when the creditor had failed to show that at the time the 
amount was paid as interest, the bench found it possible to treat the pay- 
ment as having been made towards the principal. On the other hand, 
in the case of Ram Prasad v. Binaek Shuksl", it was laid down by another 
Bench that where a debtor pays a certain amount io part satisfaction of 
what is due from him without caring to specify that the sum is to be 
appropriated towards interest or principal and the creditor appropriates 
such payments towards interest, the payment cannot be considered to be 
the payment of interest as such and will not save limitation on that footing, 
and further that the payment having been lawfully appropriated towards 
interest, it cannot be considered to be payment in part satisfaction of the 
principal and limitation cannot be saved on the supposition that a part of 
the principal was paid and the fact of payment appears in the hand-writing 
of the debtor. In the course of the judgment it was emphasized that 
where a debtor pays a certain sum of money to his creditor, there may be 
an implied acknowledgment of the liability to the extent of the amount 
paid; but it cannot be said that the remaining liability, by evidence aliunde, 
should be deemed to have also been acknowledged. ‘This case was later 
followed by a member of the same Bench sitting singly in Kripa Ram v. 
Balak Ram®, but a single Judge in the case of Rembober Misir v. Chatur- 
gbun Ra? may be considered to express a somewhat contrary view. 


Now the law of limitation imposes certain arbitrary time limits ou- 
suits. There may not be any clear principle of equity underlying such 
restrictions, which are entirely a matter of policy, aiming at expedition 
and intended to, prevent stale claims from being litigated. The interpreta- 
tion of sections in such an enactment has to be made strictly according to 
the language employed, and not on a consideration of what ought to be the 
law. Of course, where the language is ambiguous and capable of two 
interpretations, the section should preferably be interpreted so as to miti- 
gate the rigour of the bar. 

It seems to me that the main principle is that there is a fresh start for 
purposes of limitation with a fresh cause of action. Novation of contract 
always gives rise to a new cause of action with a fresh starting point ol 
limitation. In England, acknowledgment of a debt is considered to imply 
a promise to pay. And as a past debt can form a valid consideration for a 
contract, an acknowledgment of the liability to pay a debt, with the implied 
promise to pay it, may be treated as a new contract so as to give a fresh 
start for limitation. But in India Section 19 is rather restricted and the 
acknowledgment must be made before the expiry of the period of limitation, 
and appears to be distinct from a definite promise to pay. Where there is 
an acknowledgment of liability to pay within the meaning of Section 19, 
the time is computed afresh from such acknowledgment. 

It seems to me that the principle underlying Section 20 is also similar, 
but the legislature has laid down that in certain specified classes of cases, 
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there should be a conclusive presumption of an acknowledgment of liability 
to pay, with a consequent fresh start for limitation. Section 20, no doubt, 
is not professedly based on any such principle, but when its provisions are 
examined, this, to my mind, appears to be a legitimate inference. 

Now it is noteworthy that two separate paragraphs have been allotted 
to payments of interest and part payment of principal respectively, and the 
words employed also are different. There is prima facie therefore no reason 
to suppose that the legislature has intended that they should be exactly 
on the same footing. A mere payment of interest is useless to save limita- 
tion unless the interest has been paid (a) before the expiration of the 
period, (b) paid as such, and (c) by the person liable to pay the debt or 
by his duly authorised agent. The words “paid as such” necessarily imply 
that the interest must have been paid “as interest,” which in its turn 
implies that it must have been paid as interest at the time of its payment. 
It is equally necessary that it must have been paid by the person liable to 
pay or his authorised agent. Thus something which is much more than a 
mere payment of money is required. It should be payment of interest 
protessedly as interest which means that at the time of making the pay- 
ment, the debtor should distinctly appropriate it towards interest and 
inform the creditor that he is doing so, so that the creditor thereafter may 
not have the option of appropriating it towards the principal. It is signi- 
ficant that the legislature is so particular. As a general rule all payments 
made by debtors go in the first instance towards the discharge of the interest, 
but the legislature has thought it fit that this general practice should not 
be enough, but in order to save limitation, the creditor must prove that the 
interest was paid as interest. 

Before 1927 it was not necessary that the payment of interest as intercst 
should be evidenced by any writing. It was accordingly open to the 
creditor to prove aliunde that interest was paid as such although such 
payment did not appear in the hand-writing of the person making the 
same. It consequently frequently led to disputes between the creditor and 
the debtor, the former in order to save limitation alleging that interest had 
been paid as such and the latter in order to claim protection pleading that 
no such payment had in fact been made. But as regards the part pay- 
ment of principal, the section was specific and the Proviso as it then stood 
insisted upon the fact of the part payment of the principal appearing in 
the hand-writing of the person making the same., 

Now if one examines the implications of these two provisions, it 
becomes at once obvious that they in a way implied an acknowledgment 
of a liability to pay a further amount that may be due. When interest is 
paid as interest that is professedly as interest and not towards principal, 
then there is an indirect admission that there is some principal sum due on 
which the interest has accrued and that principal is not being paid but 
only interest thereon is being paid. The legislature has, therefore, provided 
that where interest is paid as interest, there should be a fresh start for 
limitation. 

Similarly where a part payment of the principal sum is made, there 1s 
a necessary admission that the other part is still outstanding, which implies 
an acknowledgment of a liability to pay the outstanding balance and so 
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such part payment also gives afresh start. But in order to prevent dis- 
putes as to whether the payment of the principal was in part or whole, it 
was thought necessary that the fact of the payment should appear in the 
debtor’s hand-writing: : 

It is equally obvious that where a payment is made without any 


specification and the debtor does not signify whether he is making the 
' payment of interest as such or of part payment of the principal, there is 


really no admission on his part that any further sum is still due from him, 
and there is therefore no acknowledgment of liability on his part. He 
merely pays a lump sum of money and by no means admits that the debt 
is not fully discharged. ‘There is an admission no doubt that there was a 
liability on him to the extent of the amount so paid, but there is no 
acknowledgment of any further liability. Similarly where the debtor offers 
a sum of money distinctly on the condition that he is making the payment 
in full discharge of his liability, it would be impossible to hold that there 
is an implied acknowledgment on his part of a liability to pay the balance 
if it is found due. In the first two classes of cases the legislature has 
allowed exemption from limitation, but has not considered it fit to make 
exemptions in the remaining classes of cases. 

It seems to me that when a payment is made by a debtor, it may fall 
under any one of the following categories: — | 

(i): payment of interest as such by the debtor: In such an event th 
case would come under Paragraph 1 of Section 20. | os 

(#) payment of interest by the debtor but not payment as interest: 

For instance, a payment may be made by the debtor without specifica- 
tion, which entitles the creditor to appropriate the amount towards interest 
under Section 61 of the Contract Act. In such an event the amount if so 
appropriated would become a payment of interest, but it would not be 
interest paid as interest by the debtor. a , 

(żi) payment of interest as such, but not by the debtor: 

For instance, a co-judgment-debtor may make a payment on behalf 
of all the judgment-debtors, although he is not their agent and is not 
authorised to act on their behalf. In such a case so far as the other judg- 
ment-debtors are concerned, it would not be a payment by them, though 
the payment may well be of interest as interest. (See Abana alee v. 


(#7) It may be a part payment of the principal: in which case it 
would fall under the seċond paragraph of Section 20. For instance, where 
the debtor professedly pays the amount in partial discharge of the principal 
sum. 

(v) It may professedly be the payment of the whole of the principal, 
when the offer is made by the debtor with the distinct condition that it is 
being paid in full discharge of the entire amount of the principal. In 
such a case, it would be difficult to hold that it was a part payment ‘only, 
and there was an implied acknowledgment of the liability-on the part ot 
the debtor to pay the balance. 

(vi) Or it may be’paid without any specification whatsoever leaving 
the matter entirely at the option of the creditor to appropriate it either 

“LL R. 27 All 575 
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Accordingly (a) the creditor may appropriate the amount towards 
the principal when it becomes a payment of interest, though not paid by 
the debtor as such, or (b) the creditor may appropriate it towards the 
principal, in which case it would became a part payment of the principal 
and not a payment of interest. The second paragraph does not use the 
words “as such” and therefore it does not seem necessary for part payment 
of principal that the payment should have been made by the debtor at the 
time of payment professedly as part payment of principal. 

In my judgment Section 20 refers to the payments in categories Nos. 
(i), (iv) and (vi) (b) only, and not to the rest. These three categories, 

ough mutually exclusive, are not between them absolutely exhaustive, 
for there are cases which may fall under the other four categories and not 
fall under either of these three. I am, therefore, unable to hold that when 
a payment is made without any specification, it must either be a payment 
of interest as such by the debtor or it must be a part payment of the 
principal by the debtor. In my opinion, there are additional possibilities 
as well. 

As an illustration I may cite the instance cf a tenant sending an 
amount by money order to his landlord without mentioning that the 
amount is being paid towards the principal part of the rent due from 
him or towards the interest on such rent, while in point of fact both the 
amount of the principal and the amount of interest as claimed by the 
landlord are separately in excess of the amount sent by money order. Can 
it be seriously suggested that the tenant in sending this sum of money 
without any further admission was acknowledging his liability to pay a 
further balance which may be claimed by the landlord. The tenant in- 
deed might well dispute that anything more than the amount sent is due, 
in which case it can hardly be said that he had made an admission against 
himself. 

So far therefore as the substantive section stands, I see no difficul 


towards interest or towards principal. £ f 





whatsoever in interpreting it and I see no superfluity, inconsistency, an yo. 


or absurdity in its language. Payment of interest as such by the debtor 
and part payment of principal by the debtor are dealt with in the two 
separate paragraphs in a distinct manner and there is no ground for 
imagining that in spite of their being dealt with separately and in‘spite of 
the fact that different languages are employed in respect of them, they 
stand exactly on the same footing, and there is np distinction whatsoever 
between them. 

I now come to a consideration of the effect of the amendment of 
1927. The Proviso in Section 20 of the Acts of 1877 and 1908 ‘was in 
the following terms:— 

provided that, in the case of part payment of the principal of a debt, the 
fact of the payment appears in tne hand-writing of person making 
the same. 

In place thereof the following Proviso has been substituted:— 

provided that, save in the case of payment of interest made before the 
Ist day of January 1928, an acknowledgment of the payment appears in the 
handwriting ‘of, or in a writing signed by, the person making the pay- 
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ment. 


As I read the substituted “Proviso, the only difference which. it has, 
made is that the hand-writing of the person making the’ payment is now. 
necessary for both the payments meationed in Section 20, and not only 
for part payment of the principal as before. The legislature has apparently 
thought it fit to put a stop to the controversy between creditors and debtors 
as to whether any amount has in fact been paid or not. Without au 
acknowledgment in the hand “writing of the debtor, the payment would 
not save limitation. Thus it is no longer open to a dishonest creditor 
falsely to admit payment of interest in order to save his claim from limita- 
tion. But this extension of the necessity to have a writing in case of both 
the payments does not, in any way, imply any radical change in the 
substantive section itself, which the legislature has left untouched. That 
section had stood in its original form for 50 years and had been inter- 
preted in a certain way by the courts in India. There is absolutely no 
reason to-alter the interpretation of that section merely because a written 
acknowledgment is now made necessary for payment of interest also. The 
legislature must be deemed to have been aware of the importance attached 
to the words “paid as such” in the first paragraph and its deliberate act in 
not deleting those words should naturally be interpreted as implying that 
the interpretation put upon those words has been accepted by the legisla- 
ture and adhered to. I am altogether unable to see how this interpretation 
would make the section in any way absurd. As pointed out above, there’: 
are several categories of payment of money and only three of these come 
under Section 20. It was, therefore, necessary to retain both the para- 
graphs in this section so that the particular categories which are considered 
to give exemption should be identified and not confused with the other 
categories which are independent of them. Had the legislature intended 
to make all payments of money, no matter of what kind and in whit 
manner made, quite sufficient to sav2-limitation, only if there was the 
hand-writing, it would have been very easy to redraft the section and have 
one short paragraph to express such an intention. This course has not been 
adopted. The section has been retained as it stood before, and only the 
Proviso has been amended. I am, therefore, unable to-hold that the entire 


'ı- effect of the use of the words “paid as such” which pre-eminently occur 


~ in the opening paragraph is altogether null-and void, that the words have 


become redundant and superfluous and that it is only due to a clumsy | 
drafting that those words have been retained. J am bound to attribute to ` 
the legislature a clear appreciation of the interpretation of the law, as it 
stood at the time of the amendment and its retention of those important 
words as a deliberate act in order to give effect to its real intention, which 
must be gathered from the language used and not by a mere speculation as as 


. to what the true intention ought to be. 


f 


Where there is no specification made by the debtor, the creditor is 
entitled under Section 61 of the Contract Act to make the appropriation 
in any way he likes; and if the credito- chooses to appropriate the amount 
towards the payment of interest due, the payment cannot be considered 
to have been a payment of interest as such by the debtor. It would no 
doubt become a payment of interest after the appropriation, but not a 
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payment of interest as interest by the debtor. It would certainly not be a 
part payment of the principal by the debtor as such; but if afterwards 
appropriated by the creditor towards the principal, it would, become a part 
payment of .the principal. As already pointed out the section does not 
require that part payment of the principal should be made by the debtor 
professedly as part payment of principal at the time. It follows that where 
the,amount was paid without any specification and the creditor has, in 
fact, appropriated it towards Principal, it would become a part payment 
of the princi l 

I have, therefore, come to the conclusion that where money is paid 
by a debtor without specifying whether the payment is towards interest 
or towards principal, leaving it to the option of the creditor to appropriate 
it as he likes, and the creditor appropriates it towards interest, there is 
neither a payment of interest as such nor a part payment of the principal 
within the meaning of Section 20, but there is a mere unspecifted payment 
of money, which has subsequently by the act of the creditor become a 
payment of interest. 

This is my interpretation of Section 20 of the Limitation Act. 

THoM, J.—This application in revision arises out of a suit for recovery 
of a sum of Rs. 250 on the basis of a bond dated October 7, 1927. The 


suit has been dismissed on the ground that it is barred by time. The. 


applicant, however, contends that the claim is not barred by time as the 
> date from which the period of limitation should be held to begin to run 
is August: 17; 1930. On that date a sum of Rs. 50 was paid and the bond 
bears an endorsement within the meaning of Section 20 of the Limitation 
Act by the debtor that this sum was paid. In the endorsement, however, 
there is no indication as to whether this sum is paid towards interest which 
was due or in part repayment of principal. 
The sum of Rs. 50 is less than the amount of interest that was due 
upon the bond on August 17, 1930 and it is less than the capital sum lent 
upon the bond. In these circumstances, in my judgment, the payment 


of Rs. 50 should be regarded as a payment towards interest. When a debtor . 


makes a payment without specifying whether the payment is towards 
interest or towards capital then, in my view, it is only reasonable to infer 
that he intends the payment to be made towards interest. It is difficult 
to imagine a case where a debtor will make a Payment and intend it to be 
appropriated towards the redemption of the capital sum when interest’ is 
due. “The Court in such circumstances, in my opinion, in the absence of 
any evidence to the contrary, is entitled to hold that the payment is a 
payment towards interest. 

This view, however, is not in accord with the interpretation of Section 
20 of the Limitation Act as that section was interpreted by the Courts in 
India prior to the amendment of the Limitation statute in 1927. 

‘Section 20 as amended is as follows:— 


s: Where interest on a debt or a legacy is, before the expiration of the 
rescribed period, paid as such by the person liable to pay the debt or 
gacy, or by his a t duly authorised in this behalf, or where part of 
the principal of a debt is, before the expiration of the prescribed period, 
paid by debtor or by his agent duly authorised in this behalf, a fresh 
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period of limitation shall be computed from the time when the payment 
was made, provided that, ‘save in the case of a- payment of interest 
made before January 1, 1928, an acknowledgment of the payment appears 
in the handwriting of, or in a writing signed by, the person making the 
payment. ` _ . 

The amendment of the section tock the form of the addition of the 
proviso which now appears at the end of the section quoted. E 

The view-taken by the Courts in Indiasprior to the amendment of the 
statute was that by the words “as such” in the section the legislature 
intended to place the burden upon the creditor claiming on the footing 
of a bond of proving that when a payment of interest was alleged the debtor 
specifically appropriated the payment towards interest at the date of pay- 
ment. No ddubt this was a not unreasonable interpretation to place upon 
the words “as such,” but it is permissible to doubt if such a construction 
was a correct one. 

The opposite party contends that the words “as such” in the amended 
section should be given the same meaning as they were given by the Courts 
in India prior to the amendment and he contends that, inasmuch as the 
claimant had failed to prove that the payment of Rs. 50 was a payment 
towards the redemption of capital or was specifically appropriated to interest 


_ _ by the debtor, it can not have the effect, in view of the terms of Section 20, 


of starting a fresh period of limitation. In my view this argument is 


unsound. ' , 
It is true that the endorsement does not appropriate the payment of 
the Rs. 50 either towards principal or interest, but it is a fact that the 


' suin of Rs. 50 is less than the amount vf interest due or the amount of 


the principal sum. It clearly follows therefore that the payment must 
have been either towards interest or towards part payment of capital or 
towards both. I have already expressed my view that the payment should 
be regarded by the Court as a payment towards interest. Be that as it 
may, there can be no disputing the fact that the payment was either towards 
interest or’ was part payment of capital, or partly towards interest and 
partly towards capital, and whichever be the case, a fresh period of limita- 
tion will begin to run from the date of payment. The opposite party 
contends, however, that as the claimant has failed to prove that when 


- making the payment the debtor specifically appropriated the same towards 


interest even though it has been appropriated towards interest by the 
creditor, it is not a payment of interest “as such” within the meaning 
of Section 20 of the Limitation Act and therefore a fresh period of limita- 
tion does not run from the date of payment. 

= The difficulty has arisen because of the expression “interest paid as 
such” in the section. The words “as such” appear to me to be redundant. 
A payment of interest is a payment of interest and it is no more a payment 
of interest if the words “as such” are added. A payment of interest can- 
not be payment of anything else and it is no more clear that it is a payment 
of interest if the words “as such” are added. Prior to the amendment of 
the statute as already observed, however, a certain meaning was given to 
the words "as such” by the Courts in India. I can see no reason, however, 
for giving the same meaning to these words, which are clearly redundant, 
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in the amended section. If the contentian of the opposite party be accepted 
then the following will be the position:— i 


(1) If a payment were made and specifically appropriated towards 


repayment of capital a fresh period of limitation will run from the date 
of payment. 

(2) If a payment were made and specifically appropriated towards 

interest 2 fresh period of limitation will run from the date of payment. 
° (3) If a payment were made and no specific appropriation appears 
in the endorsement then, though the payment must either be towards 
interest or towards capital, a fresh period of limitation will not begin to 
run from the date of payment. 

In my view an interpretation which leads to so absurd a result should 
not be accepted by the Court. It should not be assumed that the legisla- 
ture intended to pass an enactment wkich would lead to such an absurd 
result. 

In my view the intention of the legislature was perfectly plain, viz., 
to put payment towards interest and part payment of capital on exactly 
the same footing. If the creditor could prove by an endorsement in the 
handwriting of the debtor a payment either towards capital or interest 
then from the date of that payment, the intention of he legislature was, 


a fresh period of limitation should run. It follows, therefore, if this view ` 


be sound, that where an endorsement appears on the back of a bond in the 
handwriting of a debtor or his agent of the payment of a certain sum 
which is less than the amount of interest due, and less than the capital 
amount of the bond, a fresh period of limitation would run from the date 
of payment inasmuch as cee ors payment must be either towards interest 
or in part payment of principal, or partly towards interest and partly 
towards capital. 

It is contended, on the other hand, however, that this interpretation 
would have the effect of reading out of the section the words “as such”. 
This may be so, but it is permissible to read out words which are redundant 
or which lead to an absurd result and t refuse to give them an -interpreta- 
tion which would have the result of defeating the plain intention of the 
statute. Clearly in the present case if the words “as such” are given the 
meaning which was attributed to them by the Courts prior to the amend- 


ment of the Limitation Act then the plain intention of the section is defeat-. 


ed and, as already observed, an absurd position results. It may have been 
necessary, prior to the amendment of the section, to give the words “as 
such” a certain meaning in order to make the section intelligible. ‘That, in 
my view, however, is no reason for giving the same meaning to the words 
in the amended section if thereby the intention of the legislature is defeated 
or a palpable absurdity results. 

The opposite’ party relies strongly upon the general principle with 
regard to the interpretation of the statute, the full meaning must be given 
to every word of the statute. True i is that it is the duty of the Court 
to do full justice to each and every word appearing in a statutory enact- 
ment. The Court, however, should not shut its eyes to the facts. It is 
common knowledge that draftsmen are sometimes careless and slovenly 
and that their ee S results in an enactment which is unintelligible 


. 
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or, if intelligible, is absurd. Where this is so, there is no reason why the 
Court should diligently endeavour to spell out a meaning where there is no 
meaning or to solemnly affirm that the legislature deliberately placed impri- 
mature on an absurd enactment. No doubt, generally, full justice must 
be done to the words of a statutory enactment, but if the result of that is 
to do less than justice to the intelligence of the legislature it is the duty of 
the Court to ignore the words which have the effect of making the enact- 
ment an absurd one. This view of the law is well founded on authority. 
Maxwell on Statutes, seventh edition, deals with the question of the modi- 
fication of the language of a statute to meet the intention of the legislature. 
The learned author states at p. 198: 

Where the language of a statute, in its ordinary meaning and gram- 
matical construction, leads to a manifest contradiction of the apparent 
purpose of the enactment, or to some inconvenience or absurdity, hardship 
or injustice, presumably not intended, a construction may be put upon it 
which modifies the meaning of the words, and even che structure of the 
sentence. This may be done by departing from the rules of grammar, 
by giving an unusual meaning to particular words, by altering their 
collocation, by rejecting them pi Ne oa or by interpolating other wards, 
under the influence, no doubt, of an irresistible conviction that the 
Legislature could not possibly have intended what its words signify, and 
that the modifications thus made are mere corrections of careless language 
and realy give the true meaning. Where the main object and intention 
of a statute are clear, it must not be reduced to a nullity by the drafts- 
man’s unskilfulness or ignorance of the law, except in a case of necessity, 
or the absolute intractability of the language used. 

In the case of The King v. Vasey and Lally"! the question of modifica- 
tion of the words of a statute was considered. In the course of his judg- 
ment Lord ALVERSTONE, C.J. approves of the passage from Maxwell’s 
Interpretation of Statutes quoted above and proceeds with regard to the 
special circumstances of that particular case: 

This case is a good instance of the principle that the manifest intention 
of a statute must not be defeated by too literal an adhesion to its precise 
language. The object of the amendment is plain and I think it is a case 
in which we must apply the principle I have cited, and so construe the 
section as to make it carry out that undoubted object. 

In that case the Court decided to ignore certain words which appeared in 


. the section under consideration and Wixs, J. in the course of his judgment 


states: 
Nobody I think who considers the enactment in question as a whole, 
can doubt that such was the intention of the amending section, and, if #9, 
something must be cast aside in order to.make sense of the earlier section 
as ae It matters littl which words go, so long as the obvious 
meaning is preserved. 


A similar question was considered in a case of The King v. Ettridge™. 


The judgment of the Court which consisted of Dartinc, WALTON and 


PickForp, JJ. was delivered by DARLING, J. and in the course of his judg- 
ment the principle that to give sense to an enactment it is the duty.of the 
Court to ignore certain words of the enactment is specifically approved. . 
At p. 28 of the report the learned Judge states: 

™ [1905] O K. B. D. at 748 *[1909] O K. B. D. 24 
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We are of opinion that we may oe dled aod 
transpose them, or even imply words, i necessary to give effect to 
the intention and meaning EA Legirlature; and this is to be ascertained 
from a careful consideration of the entire statute. 

In the case of Salmon v. Duncombe! the principle was approved that 
where the main object and intention of a statute are clear it must not be 
reduced to a nullity by the draftsman’s unskilfulness or ignorance of law, 
except in a case of necessity, or the absolute intractability of the language 
used. 


Now there can be no doubt whatever that Section 20 of the Limitation 
Act as amended is a typical-example of slcppy draftsmanship, and applying 
the principle approved in the decisions referred to above it is in my judg- 
ment permissible to attach no meaning whatever to the words “as such.” 
In my view, in any case, the words “as such” are clearly redundant. Be 
that as it may, in the circumstances the Court ought to attach no signifi- 
cance to them. The Court ought to ignore them entirely in order not 
only to avoid an absurdity but to give etfect to the plain intention of the 
legislature. 

It may be observed that apart altogether from the absurdity of the 

‘position which would result from interpreting the words “as such,” as 
these words were interpreted prior to th amendment of Section 20, such 
an interpretation would, for all practical purposes, render the section 
nugatory. In ninety-nine cases out of £ hundred when a debtor makes a 
payment and endorses the same on the back of the bond he does not 
appropriate the payment either to interest or to principal. But if he 
makes no appropriation then according to the contention of the opposite 
party, a fresh period of limitation will not run from the date of payment. 
Such a result, it is clear, was not intended by the legislature. 
_  _It-was contended by the applicant that the endorsement of the pay- 
ment on the bond by the debtor amcunted to an acknowledgment of 
liability within the meaning of Section 19 of the Limitation Act. For the 
reasons given by the learned Chief Justice, I agree, that this contention is 
unsound. 

In the result I would hold that since the endorsement of the payment 
of Rs. 50 on the back of the bond in suit indicates 2 payment made on 
August 17, 1930 either towards interest or in part repayment of principal 
or partly towards interest and partly towards capital a fresh period of 
limitation began to run from that date and the suit is not barred by 
limitation. 

NIAMATULLAH, J.—I adhere to tae view expressed by me in Rem 


Prasad v. Binayak Shukul"* and in Kirfa Rom v. Balak Rem” and concur ` 


with the Hon’ble Chief Justice in the aaswer which he proposes to give to 
the question referred to the Full Bench. 

RACHHPAL SINGH, J.—The question for determination in these two 
cases is whether on the proved facts of the two cases the plaintiffs are 
entitled to the benefit of the provisions of Section 20 of the Indian Limita- 
tion Act. 
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In revision No. 219 of 1934 the facts were these: The plaintift insti- 
tuted a suit against the defendant to recover a sum of money on foot of a 
bond dated October 17, 1927. The suit was instituted on August 17, 
1933. In the plaint it was stated that on October 7, 1930, the defendant 
had paid a sum of Rs. 50 towards interest, and, therefore, the plaintiff 
alleged that his suit was within limitation. It may here be stated that the 
payment was noted on the reverse of zhe bond and bore the thumb impres- 
sion of the defendant. The trial Court held that it was proved that on 
August 17, 1930, the defendant had paid a sum of Rs. 50. No evidence 
was produced to show whether this payment had been made towards 
interest or principal. It ap that it was a general payment made by 
the defendant without sd ae whether it was made towards interest or 
principal. 

In revision No. 408 of 1934 the facts were very similar. 

In both the -cases the trial Court dismissed the claim as barred by 
limitation. In both the cases the plea of limitation was successful because 
the trial Courts felt compelled to decide the issue of limitation against the 
plaintiffs in view of the ruling of this Court, Rem Prasad v. Binayak 
Shukwl’®, | 

It may here be stated that in revision No. 219 of 1934 on behalf of 
the defendant the argument was that as the sum of Rs. 50 was a general 
payment and was not proved to have been paid as interest, the plaintif 
was not entitled to a fresh period of limitation under the provisions of 
Section 20 of the Indian Limitation Act. The plaintiff finding ‘himself 
in this diffculty made an attempt to mend his plaint and to say that the 
payment of Rs. 50 had been made towards part payment of the principal 
sum secured under the bond. This amendment, however, was not allowed 
by the trial Court. 

Before Act No. 1 of 1927 was passed Section 20 of the Indian Limita- 
tion Act ran as follows: 

Where interest on a debt or legacy is, before the expiration of the 
prescribed period, paid as such by the person liable to pay the debt or 
legacy, or by his agent duly authorised in this behalf, or where part of 
the seek | of a debt is, before che expiration of the prescribed period 
paid by the debtor or by his agent duly authorised in this behalf, a fresh 
period of limitation shall be computed from the time when che payment 
was made: provided that, in the case of part payment of the principal of 
a debt, the fact of the payment appears in the handwriting of the person 
making the sme . 

The position was this; if a debtor paid interest as such then a fresh 
period of limitation was available to tke creditor from the date on which 
interest was paid. It was not necessary that there should be an acknow-- 
ledgment in writing by the debtor. The debtor could make a payment 
without transaction being reduced to writing and it was open to the creditor 
to prove that as 2 sum of money had been paid towards interest a fresh 
period of limitation should be computed from the date of that payment. Oa 
the other hand if a payment was made towards part payment of the 
principal then before it could be taken advantage of by the creditor it was 
necessary that there should be an acknowledgment in the handwriting of 
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the debtor. pee 

Some curious results followed. It was always open to a dishonest 
creditor whose suit had become barred by limitation to set up a false 
payment of interest in order to bring his case within limitation. All that 
was necessary for him to do was to produce some evidence to show that a 
small sum had been paid by the debtor as interest. Then there were cases 
in which the debtor had made a general payment without specifying 


whether the payment was made towards interest or principal. In vieweof ~ 


the provisions of Section 20, as it staod before the passing of Act No. 1 
of 1927, the creditor in case of a general payment could not say, where the 
payment was not noted down in writing, that it had been made towards 
principal. The Proviso to Section 20 that 

In the case of payment of principal of debt, the fact of the pay- 

ment appears in handwriting of the person making the same 

stood in his way. So it was always to his interest in case of a general pay- 
ment to plead that it had been made towards interest. ‘The Courts insisted 
that whenever a payment was pleaded by the creditor for the purpose of 
bringing his claim within limitation, he had to prove not only that a sum 
was paid to him but he was further required to establish that the amount 
paid was paid towards interest as such. If he failed to prove ghat the 
Aelia was made towards interest as such then the Court held that the 
imitation was not saved. In cases af payment made on general account 
Gpnstant disputes arose between the creditors and the debtors. The credi- 
tors always wished to prove that the payment which had been made was 
towards interest as such. By doing so they could get a fresh start of 
limitation. On the other hand the debtors who wanted to defeat the 


claims of the creditors by pleading the bar of limitation always wished to - 


prove that the payment had been made towards principal but nevertheless 
the suit was not within limitation because no acknowledgment in writing 
had been made. It was in order to set at rest this fruitful source to litiga- 
tion that the legislature intervened and Act No. 1 of 1927 amendirg 
Section 20 of Indian Limitation Act was enacted and came into force from 


January 1, 1928. 
“The amended Section 20 of the Indian Limitation Act runs as 
follows:— 

Where interest on a debt or legacy is, before the expiration of the 
Rees Perio baie, as. such Sy te potion Liable 0 pay: the- debe. or 
bee y his agent duly authorised in this behalf. 

Or where part ode principal of a debt is, before the expiration of the 
prescribed period paid by the debtor or by his agent duly authorised in 
this behalf, a fresh period of limitation shall be computed from the time 
when the payment was made: 

Provided: that, save in the case of a payment of interest made before 
January 1, 1928, an acknowledgment appears in the handwriting of or 
in the writing signed by the person making it . .. . 

_ The question whith has to be considered, is what change has been 
made in the provisions of Section 20 of the Indian Limitation Act after 
the passing of the amending Act No. 1 of 1927. In my opinion the only 
change that has been made is that after the amendment, payment of interest 
in order to save limitation must also be in the handwriting of, or in the 
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writing signed by the person making the payment? Before'the amendment 
only part payment of the principal in arder to give fresh start of imitation 
had to be in the handwriting of the debtor. Now the same rule is made 
applicable in cases of payment of interest also. That is the only result of 
e amendment. In other respects the position is in no way altered. 
The first part of Section 20 after the amending Act No. 1 of 1927 


“stands exactly word for word, as it stood before the amendment. As 


alneady explained the only change made is that under the old section it 
was not necessary that payment of interest should be in the handwriting 
of, or in a writing signed by the person making it, while now it is 
necessary. 

The first point for consideration is whether now a general payment 
without any specification by the debtor would save limitation if the creditor 
makes an appropriation of payment towards the payment of interest. 
Before the amending Act 1 of 1927 was passed the view taken in a 
large number of cases was that a payment towards general account made 
by a debtor without specifying whether such payment was to be appro- 
priated in satisfaction.of interest due from him was no payment of interest 
as such. It is not necessary to cite all the rulings in which this view was 
expressed, but I may be permitted to mention a few of them. In Mubam- 
mad Abdullah Khan v. Bank Instalment Company Limited in Liquidation” 
a Bench of two learned Judges of this Court held that under Section 20 
of the Limitation Act the payment of interest will save limitation when - 


` the payment is made as such, that is to say, that the debtor has paid the 


amount with the intention that it should be paid‘ towards interest and there 
must be something to indicate that intention and the mere appropriation 


-by the creditor of these payments to interest is not such an indication. 


I am aware of no case of this Court in which a contrary view may have 


2 aan expressed. 


Henmant Motichend vw. Ramba Bei? was a case in which a debtor 
had at different times made payments to the plaintiff in reduction of the 
general balance of account against him, but without intimating that any 
of such payments was to be appropriated in satisfaction of the interest 
due on his debt. The Bombay High Court held that there had been no 
payment of interest .as such by the defendant so as to bring the case 
within Clause 1 of Section 21 of the Lincitation Act (Act 9 of 1871) and 
that the claim was barred. Subraya Kemati v. Pakeyabin Narayan was 
a case in which at the time of making the payment the debtor had made 
an endorsement saying that he was paying Rs. 4 out of the entire amount 
payable on account of principal and interest in respect of this bond. The 
Court, therefore, held that there was a payment of interest as such which 
saved limitation. That case is not applicable to the case before us, for 
the simple reason that here there is no indication that the debtor expressed 
an intention that he was paying money in payment of interest. The next 
Bombay case is Demoder EE Bapat v. Bai Jankiba™?. The learned 
Judge who decided this case held that where payment were made towards 
the satisfaction of a debt and there was nothing to show whether they were 


T6 A. L. J. 611 “IL. R. 3 Bom. 198 
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made in respect-of prinélpal, or interest, or both, or indefinitely on general 
account, they could not serve to extend the time, under Section 20 of the 
Limitation Act, unless it was established clearly in some way that payments 
were made on account of interest as such. The ruling reported in 4 
Bombay Law Reporter page 231 referred to above was distinguished on 
the ground that in that case the Court below had found as a matter of fact 


that the payment was for principal and interest. The next Bombay casé ~ 


on the point is Renchordas Tribhowandas v. Pestonji Jehbangir™. It was 
remarked that 

Principal must always be paid as principal, but the fact of the payment 
must appear in the handwriting of the person making the same, i.e., -of 
the debtor or his duly authorized agent; consequently, if a lump sum be 
paid by a debtor to his creditor, and no intimation be given as to how 
it is to be appropriated, and no memorandum be made by the payer of ‘ts 
payment, it cannot be treated as part-payment of principal, because of 
the want both of appropriation and of a memorandum, and it cannot 

be treated as part-payment of interest because it was not paid as such. 
The Calcutta High Court in Biteri Ram v. Kunji Singh™ held a 
creditor cannot claim the benefit of Section 20 of the Limitation Act unless 
he can show that the payment was made on account of interest as such; 
there must be either some express declaration by the debtor, or there must 
be circumstances from which such an intention an the part of the debtor 
may be inferred. Another Calcutta case on the point is Chars Chandra 


Bhattacharjee v. Karam Buxa Sikdar™. It was held that the expression . 


‘as such’ in Section 20 of the Limitation Act implies that something more 
than mere payment of interest must be established to entitle the creditor 
to the benefit of that section. At page 814 the following observations 
were approved 
This section requires something more than the English Law does, 
- namely, that interest must be paid as interest, that is, it must be distinctly 
stated at the time of payment that it is paid on account of interest, or 
else there must be evidence from which the payment as interest may be 
distinctly inferred, and if so, the mere proof of payment is sufficient. 

In Msin-ud-din v. Mubemmad Abmad™, Shadi Lal and Leslie Jones, 
JJ. held in a Punjab case that . 

payments made by the debtor in reduction of the general balance of 
account against him, but without intimating that any of such payment 
was to be appropriated in satisfaction of the interest due on his debt, do 
not amount to a payment of interest as such to save the bar of limita- 
tion. 

The same view was taken in a Nagpur case, Jago v. Mabadeo*™, in an 
Oudh case, Lalji v. Gbasi Ram®* and in Burma case, Nga Twe v. Nga Ba”. 
A contrary view appears to have been expressed in Soumia Narayana 
Iyengar v. Alagirisewmy Iyengar by a Bench af Madras High Court. 

It appears to me that the p derance of authority is in favour of 
the view which has prevailed in this Court and which is expressed in the 
case of Mubemmad Abdullah Kben v. Bank Instalment Company Limited 


™9 Bom. L. R. 1329 ™20 L C 857 
8XIM L C. 812 ™31 In C 782 
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in Liquidation™®. It will thus be seen that there is ample authority in 
favour of the proposition that before the amending -Act No. 1 of 1927 a 
: general paynfent without specifying that it was made on account of interest 
as'’such did not save limitation. The amending Act No. 1 of 1927 has 
made no change in the first part of Section 20. When a creditor wants to 

bring his case within the provisions of Section 20 he has to show not only 
that a paymerit was made but has further to establish that the payment 

-was made of interest as such. Before the amending Act he could prove 
= the payment of interest as such without showing any writing signed by 
his debtor whereas now he is required to show that the payment was signed 
by his debtor. In the cases before us all that the creditors have been able 
to establish is that payments which are endorsed by the debtors on their 
bonds have been made. In other words the creditors have proved general 
payments. In my opinion they cannot be deemed to be payments of 
interest as such which would save limitation. 

It was argued before us that as the debtors had not made appropria- 
tion and as the creditors appropriated the payments towards interest it 
should be deemed that they were made towatds payment of interest. I do 
not think that a general payment without specification by the debtor that 
it was being made towards interest as such would attract consequences of ~ 
Section 20 of the Limitation Act. The ruling of this Court, Mubemmad 
Abdullah Khan v. Bank Instalment Company -Limited in Liquidation is 
against the contention of the applicant. In that case it was held thet 
` the mere appropriation by the creditor of payments to interest is not an 
indication that the payment was made towards interest as such. -The same 
view was expressed in Mubemmad Kamen v. Abmad Al by the two 
learned Judges of the Calcutta High Court. It was held that under Sec- 
tion 20 of the Limitation Act payment towards interest must be deemed 
as such, that is, it must expressly be towards interest, and that it has 
nothing to do with the general right of the,creditor of appropriation of 
money. either towards interest or towards principal. The question of 
appropriation has nothing to do with the question of rule of limitation 
enacted by Section 20 of the Indian Limitation Act. Where a debtor 
makes the general payment without specifying whether he is making it 
towards interest or principal, it is absolute right of the creditor to make 
an appropriation. All that this means is that it is open to him to accept ’ 
the payment either towards part payment of interest or towards part pay- 
ment of principal. But that has nothing to do with the question of limita- 
tion. By crediting the payment towards the part payment of interest 
the creditor would not be entitled to claim a fresh period of limitation 
because the payment has not been made towards interest as such and, 
therefore, would not come within the terms of Section 20 of the Indian 
Limitation Act. 

The next question which has to be considered is whether in the case 
of a general payment without any specification by the debtor a creditor 
can say that the payment should be treated as having been made towards 
part payment of the principal which would entitle him to claim a fresh 
period of limitation from the date of payment in view of the Second Clause 

m6, A. L. J. 611 =©17 In. C. 746 
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of Section 20 of the Indian Limitation Act, as it stands now. In my 
opinion the applicants cannot be itted todo so. Im Venkatadri Appa 


Rao v. Parthasaratbi Appa Rao™, their Lordships of the~Privy. Council 

made the following observations which are to be found at page 573 of 

the report: l 

The question then remains as to how, apart from any specific appro- 
priation, these sums ought to be dealt with. There is a debt due that 
carries interest. There are moncys that are received without a definite 
appropriation on the one side ar or. the other, and the rule which is 
well established in ordinary cases is that in those circumstances the money 
is first applied in payment of interest and then when that is satisfied in 

i payment of the capital. 

That rulé is referred to by Lord Justice Rigby in the case of Parr’s Bank- 

ing Company v. Yates”? in these words: 

The defendant’s counsel relied an the old rule that does no doubt apply 
to many cases, namely, that, where both principal and interest are due, 
the sums paid on account must be applied first to interest. That rule, 
where it is applicable, is only common justice. To apply the sums paid 
to principal where interest has accrued upon the debt, and is not paid, 
would be depriving the creditor of the benefit to which he is entitled 
under his contract. 

In the case before us large sums of money were due at the time of the 
payments on account of interest so it cannot be said that the debtors could 
possibly have intended that the payments should go towards the part 
payment of principal. There can be no doubt that the payments were 
made towards the reduction of inzerest and not towards payment of 
principal. The question whether such sayments of interest would attract 
‘the benefit of Section 20 of the Limitation Act, however, stands on a 
different footing. Mere payment towards interest does not attract the 
provisions of Section 20. If a man goes and makes a payment to his creditor 
and says that he is making it towards interest the creditor would not on 
account of such payment be entitled to claim the benefit of Section 20. 
The reason is that before any advantage can be claimed under Section 29 
certain formalities have to be observed. One is that the payment of interest 
should bear the signature of the dettor or his agent and the other is there 
must be something to indicate that payment was made on account of 
interest as such. If these formalities are not observed then the first part 
of Section 20 cannot come to the aid of the creditor. Nor can the creditor 
ask the Court that on failure of Hs proving that the payment was made 
towards interest as such, it should be treated as having been made towards 
part payment of the principal. The case might have stood on a different 
footing altogether if at the time of payment the entire sum paid could not 
possibly have gone towards the payment of interest only. Take the following 
case as an instance: On the date of payment Rs. 50 are due on a bond on 
account of principal and Rs. 2 on account of interest. The debtor makes 
the payment of Rs. 20. In that case the creditor would be right in saying 
that only Rs. 2 had been paid towards interest and the balance must be 
deemed to have been paid towards part payment of the principal. To 
such a case the provisions of second part of Section 20 would be clearly 

“LL R. XLIV Med. 570 Y [1898] 2 Q. B. 460 at 466 
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applicable. The payment of interest might not enlarge the period of 
limitation because it was not paid as such but the payment of the balance 


+, would certainly be one towards part ewan of the principal and if the 


endorsement about, it is signed by the debtor or his agent then it will 
certainly enlarge the period of limitation. But where the sum’,due 01 


‘account of interest is much larger than the amount paid then in my opinion 


it will be wrong to say that as the payment cannot be treated as having 
been paid in payment of interest as such, it might be treated as having been 
made towards part payment of the principal. 

A. Curlendar v. -Abdul Hamid™ was cited on behalf of the applicants. 
What was laid down in that ruling was that it was not necessary that writ- 
ing referred to in Section 20 of the Indian Limitation Act 1908 must itself 
show that the payment made was made as part payment of the principal 
sum due as it may be obvious from the fact that no interest wag due ar the 
time of making the payment that it could only have been made in pact 
payment of the principal. This ruling would be applicable to those cases 
where it appears that on the date of sayment the whole sum which was 
paid could not possibly have been intended to be paid only towards interest. 
I have given an instance of a case of that description above. But the rule 
laid down in that case would have no application to cases where it appears 
that on the date of the payment a larger sum than the amount paid was 
due on account of the interest. Another ruling relied upon by the appli- 
cant was M. B. Singh & Co. v. Sircar $ Co.™. In that case the learned 
Judges held that if the payment could not be proved to. have been made 
towards interest as such ‘then it must be treated as a payment towards 
principal. With great respect to the learned Judges who decided this case 
I find myself unable to agree'with this view. . It does not-appear that the 
ruling of their Lordships of the Privy Council reported in Indian Law 
Reports, XLIV Madras, page 570, referred to above was brought to the 
notice of the learned Judges. Nor does the case show whether at the time 


of the payment the interest due was more or Jess than the amount paid. 


If at the time of each payment the entire interest due then was wiped off 
and there remained a balance, then certainly it can be said that the balance 
went in part payment of the principal and thus limitation was saved. On 
the other hand if interest due on the date of each payment was more than 
the amount actually paid then it cannot possibly be argued that arly portion 
of the payment made went towards the part payment of the principal. In 
Hem Chandra Biswas v. Purna Chandra Mukerji? there are certainly 
observations which support the contentian of the applicants before us. At 
page 571 the learned Judges made the following observations: 

The- learned Judge said: ‘If I am wrong in the conélusion that I have 
arrived at as to the payment being 2 payment of interest as such, then the 
payment being proved and there being admittedly a document in the 
hand-writing of the defendant from which the’ fact of the payment 
appears, the payment must be taken ¢o be a payment on account of 

. principal.’ is view I think is right. In none of the cases where a 
different view has been taken, was there a document in writing to 
satisfy the second part of Section 20 of the Limitation Act. In this 
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payment. If the Judge was right that the evidence did not establish . 


: that the payment was made on account of interest as such, still there was 
evidence establishing the payment plus the document in writing proving 
the fact of payment. On- that evidence, the learned Judge was entitled 
to come ‘to the conclusion that the payment was a part payment on 
account of principal. 

With utmost respect I find myself unable to agree with the view 

- expressed in these observations. A perusal of the case shows that the learned 
Judges held that there was a finding of fact by both the Courts below that 
the payment has been made towards the part payment of principal and was 
in the handwriting of the debtor and, therefore, they held that Sec. 20 was 
applicable. E already remarked, I fail to see how it can be possibly 
argued that a one payment towards principal was made when a much larger 
amount than the sum paid was due on account of interest. 

For the reasons given above I am clearly of opinion that where a general 
payment without any specification is made by a debtor and at the time of 
payment a larger sum than the amount paid is due on account of interest 
then the creditor cannot be heard to say that it was a payment towards 
tht part payment of the principal, which would give him a fresh period 
of limitation under Section 20 of the Indian Limitation Act. On the 
other hand if in a case it is found that at the time of general payment 
without specification the entire interest was wiped off and there remained 
a balance then in that case a creditor would be entitled toʻa fresh period 
of limitation under Section 20, because a part of the payment undoubtedly 
went towards the part payment of the principal. 


In Rem Prasad v. Binaek Shunku, which was a case decided by my 
learned brother Niamatullah, J. and myself, the view taken was that where 
a debtor pays a certain amount in part satisfaction of what is due from 
him without caring to specify that the sum is to be appropriated towards 
interest or principal, and the creditor appropriates such payment towards 
interest, the payment cannot be considered to be the payment of interest as 
such and will not save linmitation. It was also held that the payment hav- 
ing been lawfully appropriated towards interest it cannot be considered to 
be payment in part satisfaction of the principal, and limitation cannot be 
saved on the supposition that a part of principal was paid and the fact of 
payment appears in the handwriting of the debtor. I adhere to the view 
taken in this case. 

I may be permitted to point out that the same view was taken by 
Niamatullah, J. in Kirpes Rem v. Balak Rem?*". 

It has been suggested that after the passing of Act No. 1 of 1927 the 
words “as such” have lost their importance. I find myself unable to agree 
with this contention. ` These words are there, and there appears to be no 
justification for holding that they have ceased to be of any importance. 
I find myself unable to share the view that there is any absurdity in this 
section as it stands now. ‘The law of limitation is always arbitrary and 
the question as to whether or not the rule of limitation laid down in a 
particular section is inequitable is a point with which the Courts have no 
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concern whatsoever. The duty of the Court is to interpret the section as 
it stands. If there is any inequity then the remedy lies in the hands of 
the legislature. If the legislature had intended to enact a rule that a general 
payment without specification would save limitation then it could have 
easily expressed its intention by enacting a rule to this effect. All that the 
legislature had to say was that payment made by a. debtor would give a 
fresh period of limitation to the creditor from the date of the payment. _ 
Before Act No. 1 of 1927 was passed the legislature were aware that Courts 
had held, in a large number of ruling cases, that so far as payment towards 
interest were concerned limitation could only be saved if it was proved that 
the debtor made ‘payment of interest as such. But we find that the legis- 
lature did not consider it fit to change the wordings of this section. We 
would, therefore, be justified in holding that the intention of the legislature 
was that the distinction ay ae neral payments and payments of interest 
as such should continue. i have already mentioned, the only change 
made was that when a aes was made towards interest then like part 
payment of principal it had to be in writing bearing the signature of the 
debtor or his agent. 
For the reasons given above I hold that in the two cases before us there 
was no payment of interest as such. Nor was there any payment of a 
part of the principal. A creditor who has appropriated 2 payment towards 
interest cannot get a fresh period of limitation by saying that the general 
payment without specification may be treated as part payment of principal, 
when on the date on which the payment was made a larger sum than the 
amount paid was due to him on account of interest. I would, therefore, 
hold that the plaintiff-applicants are not entitled to claim a fresh period of 
limitation from the dates on which general payments without specification 
were made to them. 
Bajypal, J.—This case ha been referred to a Full Bench, because there 
is some conflict of opinion as to the true meaning and scope of Section 20 
of the Limitation Act, more specifically after the amendment in the Proviso 
by Act I of 1927. The facts may be briefly stated. The plaintiff brought 
a suit for the recovery of a sum of Rs. 250 on the allegation that the 
defendant No. 1 Ewaz and Nanhe deceased borrowed Rs. 100 from the 
plaintiff and executed a bond which provided for payment of interest at 
the rate of Rs. 3-2-0 per cent per mensem, the interest to be compounded 
every six months. The bond was payable on demand. Defendant No. 1 
and Nanhe deceased paid Rs. 50 on August 17, 1930 towards interest and 
both of them put their thumb-marks on an endorsement of payment at 
the back of the bond. The endorsement runs as follows:—Deposited Rs. 50 
today on August 17, 1930, 
There is then an account at the foot of the plaint which says: ‘Prin- 
cipal was Rs.100 and interest from October 7, 1927 to August 16, 1933 
at the rate of 2 per cent per mensem compoundable six-monthly was 
Rs.250 out of which Rs.50 were paid and endorsed at the back of the 
bond and Rs.40 were remitted. The interest, therefore, due was Rs.150 
and this with principal amounted to Rs.250. 


Ewas defendant No. 1 did not file any written statement but the heirs 
of the deceased Nanhe pleaded that the bond was without consideration 


A. L. J. R. HIGH COURT 1051 


and that its execution was not admitted. Nanhe the deceased had no 
necessity to borrow nor did he as a matter of fact borrow anything o-1 
the bond in suit. All the allegations of the plaintiff were wrong and the 
interest was exorbitant. The learned small cause court judge referred to 
the evidence of the plaintiff and his witness Radha Ballabh and observed 
that they had said that Rs. 50 were paid towards the bond but neither of 
them said as to whether this payment was made towards the principal 
amount or towards interest. Relying on the authority of Ram Prasad v. 
Binack Shukul® the court below held that the suit was barred by time. It 
also held that the execution of the. bond by defendant No. 1 and Nanhe 
deceased for consideration was proved. On the question of interest the 
learned Judge held that the interest claimed was not excessive in view of 
the fact that the plaintiff did not claim at the contractual rate but at the 
lower rate of 2 per cent per mensem and had further remitted a sum of 
Rs. 40. In the event the suit was dismissed, and in revision before us it is 
contended that the view of the court below that the plaintiff’s suit was 
barred by time is not sound. i 

It is to be noticed that the plaintiff in his plaint distinctly said that the 
executants of the bond made the payment of Rs. 50 on the bead of interest 
as such. One may say that the plaint might be read as meaning that the 
plaintiff also credited it as such, but it is not possible to argue that the 
plaintiff appropriated it as interest irrespective of the volition of the debtors. 
Paragraph 2 specifically says that defendant No. 1 and Nanhe deceased 
paid Rs. 50 as interest; it does not say that they paid Rs. 50 on account and 
the plaintiff in pursuance of the right conferred on him by law appropriated 
it towards interest. The admission made by the plaintiff can be construed 
only in one light and as a single admission, namely, that the sum of Rs. 50 
was paid by the debtors towards interest as such and it was therefore appro- 
priated as such and hence the account in the plaint was calculated in the 
way in which it was done. It is possible to reject the entire admission and 
to say that the amount was not paid towards interest as such, but it is not 
permissible to hold that the plaintiff’s case that the debtors paid the amount 
towards interest as such is wrong and to pin down the plaintiff to the 
implied admission in the plaint that he appropriated the amount towards 
interest. In the case of Motsbhoy Mulla Eassabhoy v. Mulji Haridas™ 
their Lordships of the Privy Council say: i 

It is permissible for a tribunal to accept part and reject the rest of any 
witness’ testimony. But an admission in pleading cannot be so dis- 
sected, and if it is made subject to a condition it must either be accepted 
subjece to the condition or not accepted at all. 

The learned Judge of the small cause court while considering this 
aspect of the case says: 

It means that Rs.50 were paid by the debtors and they did not care to 
specify that the sum is to be appropriated towards the interest or 
princi 

and then following Ram Prasad’s case held that the suit was barred by time. 

I can only interpret this observation of the learned Judge as meaning that 

he accepts the fact that Rs. 50 were paid but he rejects the case put forward 
= [1933] A. L. J. 930 "1 L. R. 39 Bom. 399 at 409 
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by the plaintiff, viz., that the amount was paid towards interest as such 
and that being so, the question arises as to the nature of this payment. I 
have said already that it cannot be payment of interest as such. 

A debt consists of two portions, namely, interest and principal, and 
this amount must, therefore, be taken as part payment of principal. It 
might be contended that such a finding would be opposed to the case put 
forward by the plaintiff, because the exemption from limitation was sougat 
on the ground that a portion of interest was paid as such and the plaintiff 
should not be permitted to say that the suit is saved from limitation by 
reason of a part payment of principal. Under Order 7, Rule 6 where a 
suit is instituted after the expiration of the period prescribed by the law 
of limitation the plaint shall show the ground upon which exemption froia 
such law is claimed. Upon a liberal construction of the plaint it must be 


. deemed that the exemption was sought generally under Section 20 of the 


Limitation Act. Courts are bound to apply the law of limitation in suits 
whether it.is pleaded or not and to dismiss a suit which is apparently beyond . 
time. Conversely they are bound not to dismiss, as barred, a suit which, 
on the face of it, is not barred. yn oë 

In the case of \Hingun Miah v. Heramba Chandra Chakrabarti®, 


. Mukerji, J. went further and said: 


If the plaint shows the ground of exemption, the requirement of the 
Code is satisfied, but. this- does not preclude che plaintiff from taking 
another and an inconsistent ground to get over the bar of limitation if he 


E- believes that the latter is the true ground. Consequently in the case 


before us the plaintiff-respondent is entitled to urge that the suit is not 
barred by limitation for a reason different from the one assigned in the 
2 plaint. 5 
In the case of Parmeshri Das v. Fakira“ it was held that 
the plaintiff having mentioned one ground of exemption in the plaint 
was not debarred by the provisions of Order 7, Rule 6, C. P. C. from 
taking another and an inconsistent ground to get. over the bar of limitation 
and could consequently rely upon the acknowledgment made in the plea 
of the previous case. i 
In the present case the plaint does state the ground upon which exemp- 
tion from the law of limitation was sought and as such nA requirements of 
Order 7, Rule 6 were satisfied, but if the case set up in the plaint is not 
proved but certain other facts are established then the plaintiff is entitled 
to exemption on those other proved facts. ïn the cases of Abdul Gbøni v. 
Mst. Babni® and Balmakund v. Dalu* the plaintiff was allowed to succeed 
on a case different from the one which he had set up, when the proved 
facts entitled him to a decree. The test to my mind is that justice should 
not be allowed to be defeated simply because a party has not been able to 
prove the case which he attempted to prove but has proved certain other 
facts which nevertheless entitle him to a decree, provided the aggrieved 
party is not taken by surprise, and I cannot see any prejudice to the defen- 
dant in this case by allowing the plaintiff to allege that the payment of 
Rs. 50 should be considered as payment of a part of the principal. 
It is not the defendants’ case that the sum of Rs. 50 represented the 


“13 CaL L. J. 139 at 147 “L L R. 2 Lah 13 
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entire liability of the executants which was“wiped off by the payment of 


Rs. 50; they in fact deny the taking of the debt. The debtors endorsed, . 
the payment on the back of the bond and allowed the bond to remain in ` 


the possession of the creditors thus showing that the liability was not com- 
pletely wiped off. The debtors might be illiterate, but this amount of 


intelligence must be attributed to them that a document evidencing liability. _ 
should not be‘allowed to remain in the possession of the creditor when the -- 


liability was extinguished, and there was no point in making any endorse- 
ment at the back of the bond. The payment must, therefore, be taken as 
the payment of a part of the principal. 

As the acknowledgment of payment appears in a writing signed by 
the person making the payment the suit would be within time. Under 
Section 3(52) of the General Clauses Act, “sign” with its grammatical 
Variations and cognate expressions shall, with reference to a person who is 
unable to write his name, include “mark” with its grammatical variations 
and cognate expressions. I might mention that before the Amendment 
Act of 1927 the Proviso in Section 20 of the Limitation Act ran as 
follows:— 

In the case of part payment of the principal of a debt the fact of the 

payment appears in the handwriting of the person making the same, 

and it was held in some cases that where the endorsement of a payment 
of principal was in the handwriting of a person other chan the debtor bur 
it was signed by the debtor there was not a sufficient compliance with the 
proviso, but after the passing of the Amendment Act of 1927 where the 
language has been slightly altered and the words are, “in the handwriting 
of, or in a writing signed by, the person making paymént,” it will be 
sufficient if the writing is merely signed by the debtor although it is 
written by another person. 

I now propose to consider’the importance of the words “as such” in 


the First Paragraph of Section 20 and of the proviso added by the Amend- 


ment Act of 1927. It is said that the words “as such” must be given some 
meaning and the meaning that was given to them by almost all the High 
Courts in India was that where payment is not expressed to be made on 
account of interest or on account of principal and interest but is simply 
made on account of the debt it cannot be said that there is 2 payment on 
account of interest as such and limitation will not be saved on that footing. 
The words “as such” mean that there must be at the time of the payment 
some mention that the payment is wholly or partly for interest. It. may 


“be possible to infer that the payment was made by the debtor towards 


interest as such by the surrounding circumstances, for instance, where the 


amount that is paid represents the interest up to the date of payment or. 


where there is an express provision in the bond that any money paid was 
to be applied first towards payment of interest and next towards payment 
of principal and money was paid by the debtor from time to time. The 
question is whether the words have the same meaning as they had before 
the amendment. My learned brother Mr. Justice Thom has discussed 
that in interpreting a statute the intention must not be defeated by too 
literal an adhesion to its precise language and where this will lead to a mani- 
135 
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. fest contradiction of the apparent purpose of the enactment, a condition 


may be put on it which modifies the meaning of the words, and sometimes 
some words maybe rejected altogether. But even if it be assumed, and 
indeed we must assume, that the Legislature was aware of the view taken 
by the High Courts and the argument be that if it still allowed the words 
to remain in the amended section the same meaning should be given to, 
them, I am of the opinion that those words have now lost much of thar 
importance: Before the amendment it was not necessary that the acknow- 
lédgment of the payment of interest should be in the handwriting of, or in 
a writing signed by, the person making a payment. ` This led to a number 
of aka suits long after the period of limitation prescribed, for it was 
easy for the plaintiff to say that within the time fixed the defendant paid 
him a small amount as interest and-then the plaintiff attempted to prove 
such payment by adducing oral evidence which wasted much valuable time 
but ultimately the suit was in most.cases dismissed. There is also no reason 
why the payment of interest should stand on a different footing from the 
part of the principal. These seem to be the reasons why the Legislature 
made it essential that the acknowledgment of the payment of interest 
should also be in the handwriting of, or in a writing signed by, the debtor. 
It is, however, important to note that where the part of a principal of a 
debt is paid by the debtor the words “as such” do not appear and, therefore, 
it is not necessary that the creditor must prove that the debtor at the time 
ofthe payment made some mention that the payment was towards part of 
the principal as such nor is it essential thar this fact should necessarily be 


‘inferred the surrounding circumstances. When construing Section 


20 of the Limitation Act it is the attitude or the volition of the debtor 
which has got to be considered and the ‘action of the creditor is not impor- 
tant. ‘The way in which the creditor appropriates the payment is of no 
significance except as an admission and I have already discussed in an earlier 
portion of my-judgment that an admission must be accepted as a whoie 
or rejected as a whole. The words in-both the paragraphs are “paid by the 
person liable to pay the debt or paid by the debtor” and not received or 
appropriated by the creditor. If therefore a plaintiff has failed to prove 
that the debtor expressly specified that he was making the payment towards 
interest as such or if such an intention on the part of the debtor cannot 
be inferred from the surrounding circumstances, it is obvious that the 
payment was made towards part of the principal (it is assumed that the 
payment cannot be inferred as a complete discharge of the liability and in 
this case from what I have said above it cannot be so inferred). Further. 
it is not necessary that the payment should either by express words or by 
implication be towards part of the principal, because the words “as such” 


‘do not appear in the Second Paragraph, and the finding that the payment 


was towards part of the principal becomes inevitable on the principle of 
elimination; a debt, as I said before, consists of two portions, namely, interest 
and principal. 

I agree with the learned Chief Justice, for the reasons given by him, 
that the writing on the back of the bond does not operate as an acknow- 
ledgment under Section 19 of the Limitation Act. 
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- | <. This is-my answer in the case referred to us and I am of the opinión ~ 


that the suit is not barred by limitation. are 
_ By THE Court——Where money is paid by a debtor without specify- 


ing whether the payment is towards interest or towards principal, leaving -> 


it to the option of the creditor to appropriate it as he likes, and the creditor 
appropriates it towards interest, there is neither 2 payment of interest as 
such nor a part payment of the principal within the meaning of Section 20. 
‘The case should go back to the referring Bench for disposal. 


NARAIN DAS (Defendant) 
VETSHS — ; 

i : PERMANAND AND ANOTHER (Plaintiffs) * 

Lessor and lessee—Lessee agrees to pay certain sums on certain dates by way of 
advance of rent—Failure to pay oñ due dates entailed forfeiture—Lessee failed 
to pay—Ssit for ejectment—Lessee pleads that payment suspended owing to 
lessar’s interference with bis possession—W bether lessor’s snit to be decreed. 

-- Under a deed of lease the lessee agreed to pay certain sums of money on 
certain dates by way of advance of rent-and there was a covenant that 
failure to pay these sums on the due dates would give a right to the lessor 
to eject the lessee. Sometime after the lease was executed, the lessee insti- 
tuted a suit_in order to obtain an injunction against the lessor restraining 
him from interfering with the building of an oven by the lessee and he 
also claimed damzges; and the suit was decreed. In a suit by the lessor for 
the ejectment of the lessee on the ground that he failed to pay the sums of 
money on the due dates, it was contended tha- the lessor had substantially 
interfered with the defendant’s possession and. for this reason the payment 
- of rent was suspended, and accordingly there could be no forfeiture for 
failure to pay. Held, that the lessor was-entitled to a decree for ejectment 


of ‘the lessee. E 
. SECOND’ APPEAL from a decree of Basu Nano LaL SINGH, First, 


Subordinate Judge of Saharanpur, confirming a decree of BABU RAGHUBIR 
Saran, Munsif of Haveli. S 


N. P. Asthana and B. N. Sabsi for the appellant. 
S. K. Mukerji for the respondents. 


The following judgment was delivered by 


ALLsoP, J.—This second appeal arises out of a suit for the ejectment 
of the defendant from two shops and two rooms of which he was the lessee 
under the terms of an agreement dated August 18, 1927. The covenant 
was that the lease should be deemed to have commenced on June 17, 1927, 
that rent should be paid at the rate of Rs. 610 a year, but that two years’ 
rent should be paid in advance. A sum of Rs 70 had been paid before 
the document was executed and registered. A further sum of Rs. 450 
was paid at the time of registration. There was left for payment a sura 
of Rs. 90 on account of advance of rent for one year and the sum of 
Rs. 610 for the advance of rent for the second year. Under the agreement, 
the sum of Rs. 90 was to be paid on January 14, 1928 and the sum of 
Rs. 610 on April 15, 1928. ‘Thereafter rent was to be paid each year in 
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the month of Asarh for 10 years. The rent of the last two years was to be 
set off as it became due against the advance. Sometime after the agree- 
ment was executed a dispute arose between the parties. The defendant 
was a halwai who made and sold sweets. He wished to build an oven in 
one of the rooms which had been leased to him. The plaintiff objected 
upon the ground that the building of an oven would be contrary to the 
municipal bye-laws. l 

Eventually the defendant instituted.a suit in order to obtain an injunc- 
tion against the plaintiff restraining him from interfering with the build- 
ing of the oven. The defendant also asked for a sum of Rs. 70 as damages. 
That suit was dismissed in the courts below, but a decree was passed in 
favour of the present defendant by this Court on November 30, 1931. 
The suit for the injunction had been instituted on February 28, 1928. 

The suit which has given rise to this appeal was instituted on April 23, 
1928. The plaintiff sued for the ejectment of the defendant upon the 
ground that the defendant had failed to pay the two sums of Rs. 90 
and Rs. 610 on January 14, 1928 and April 15, 1928 respectively. There 
was a covenant in the lease that failure to pay these sums on the due date 
would give a right to the plaintiff to eject the defendant. It is not denied 
that the sums were not paid, nor is it denied that there was a covenant that 
failure to pay would give rise to a claim for ejectment. 

The argument is that the plaintiff had substantially interfered with 
the defendant’s possession over the property and that for this reason the 
payment of rent was suspended. The argument is that the rent not having 
become due owing to this suspension there could be no forfeiture for 
failure to pay it. The answer to that is that there was a distinct covenant 
that certain sums of money would be paid on certain dates and that failure 
to pay them would entail forfeiture of the lease. It is possible that 
different considerations might apply if the covenant had been that failure 
to pay rent due within a certain period might entail forfeiture. It is also 
possible that the plaintiff might not have succeeded if he had instituted o 
suit for recovery of the arrears of rent at that time. 

The point, however, is that the defendant is striving to maintain his 
right to possession under the lease and at the same time is repudiating his 
agreement to pay certain sums of money on certain dates by way of advance 
of rent. I do not think that he can be allowed to do this. In so far as 
the plaintiff caused him any loss by interfering with his building of the 
oven, he has already obtained a decree for damages and no further question 
of loss can arise. 

I have no doubt that the suit was rightly decreed and that the lower 
court was correct in dismissing the appeal. I dismiss this appeal with 
costs. Leave to appeal under the Letters Patent is refused. 

Appeal dismissed 
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VETSHS 
RAM KRISHNA* 
Penal Code, Sec. 283—Offence under—When established. 

Where a sub-inspector was exercising his public right to ride along the 
side of a public road, and thf side of the road was occupied by the charpoy 
of the accused. Held, that the placing of a charpoy on the public road 
caused obstruction and amounted to an offence under Sec. 285, LP. -C., 
and it is immaterial that the accused had no intention of obstructing 
trafic. 

Kamla Prasad v. Emperor, 10 A. L. J. 362 not followed. 

CRIMINAL REFERENCE made by BABU GANGA Prasan VERMA, Sessions 
Judge of Farrukhabad. 


The applicant was not represented. 
M. Wali (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


KENDALL, J.—This is a reference by the learned Sessions Judge of ` 


Farrukhabad recommending that the order passed by a Magistrate fining 
the applicant,- Ram Krishna, Rs. 25 under Section 283 of the Indian Penal 
Code be set aside. The circumstances are given in the order of reference. 
I am, however, by no means satisfied that the Magistrate was wrong in 


holding that there had been an offence under Section 283, L P. C. The - 


Sessions Judge has remarked that the placing of a charpoy on a public road 
_ does not amount to a public nuisance if there is no intention of obstructing 

traffic. Section 283, however, does not refer either to a public nuisance 
or to the intention of the accused. It is one of the sections in Chapter XIV 
of the Code which deals with offences affecting the public health, safety, 
convenience, decency and morals, and the learned Judge has quoted from 
Dr. Gaur’s Penal Law of India, Paragraph 2675: 

The Act contemplated may be of any kind, but it must be an act of 
positive commission involving as its result a public nuisance in the right 
sense of the term. 

The learned commentator, however, goes on to say that if the act or omis- 
sion has the effect mentioned in the section, that is to say, if it causes 
danger, obstruction or injury to any person in any public way or public 
line, it constitutes a public nuisance. The section is enacted to protect 
persons in the exercise of their public right. In the present case the Sub- 
Inspector was exercising his public right to ride along the side of the road, 
and it was admitted that the side of the road was occupied by the charpoy 
of the applicant, and the circumstances were such that the Sub-Inspector 
was undoubtedly obstructed. 

The learned Judge has also quoted the case of Kamla Prasad v. 
Emperor’. The question raised there was whether there had been an 
- offence under Section 290 of the Indian Penal Code, and it was held that 
placing a charpoy temporarily on the road in the bazar without any inten- 
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Cananar tion of obstructing traffic does not amount to the offence of causing a 
1935 public nuisance. With all respect to the learned Judge who decided 

'— cas, I do not feel that I am bound to follow the authority contained in 
eats the decision. A public nuisance may undoubtedly-be caused without any 
Rau Kanuni deliberate intention of causing it, and Section 283, and indeed Section 290, 
do not refer to the intention of the accused person. The obstruction may 

Kaida, J. þe caused by, negligence, and in nine cases out of ten it is so caused. The 
„offence in the present case does not appear to have been a very serious one, 

but I have not been persuaded that the Magistrate was wrong-in regarding 

it as an:offence, and I therefore reject the reference. Let- the papers be 


returned, . 
Reference rejected 
7m - 
, Gnanar MOTI LAL TE & | 
1935 g ' e EEMI Fe 
a EMPEROR* i 
. pane ` -Criminal Procedure -Code, Secs. 480, 342 and TENE ET E to sign 
‘Kunosiz, J. record of exeminstion. 


The accused had alreddy miade a statement and on w subsequent date 

after there had been some further cross-examination of the witnesses the 

a court put further questions to him which he refused to answer and then 
E i -7 refused’to sign this later statement. Held, that the accused having refused 
7. to sign the record of his examination as required by Sec. 364(2), Cr. P. C. 

- + was liable to punishment under Sec. 180, I. P. C. read with Sec. 480, 

--Cr, P. C., and he was hot entitled to any protection under Sec. 342 (2), 


o. Cr. P. C. 

a a ' CRIMINAL Revision from an ‘order of Basu CHATUR BEHARI Lat, 
ogee Additional Sessions Judge of Gorakhpur. 
_ Madan Mohan Lal for the applicant. 


M. Waliullah (Assistant Government Advocate) for the Crown. 
= ` The following judgment was delivered by . 


Kendell, J. KENDALL, J.—The applicant Moti Lal has been convicted of an offence 
-under Section 180, I. P. C. read with Section 480 of the Criminal Proce- 
dure Code, for refusing to sign his statement recorded in the course of a 
criminal proceeding against him. The facts are given in the order of the 
` „appellate còurt. The present application is made on the ground that the 
court Was not. legally competent to require that’ he should sign the state- 
ment. 
It appears that the applicant had already made a statement which’ was 
-referred to as the statement under Section 364 of the Criminal Procedure 
Code, and that on a subsequent date after there had been some further 
cross-examination of the witnesses the court put further questions to him 
-which -he refused to answer and then refused to sign this later statement. 
At is argued that on the second occasion, when in fact there was no state-. 
.ment by. the accused, there was no obligation on him to sign the record, 
and that he was protected by Sub-section (2) of Section 342 of the Criminal 


*Cr. Rev. 934 of 1934 
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Procedure Code which is`to the following effect:— CADEINAL 
l See ep eevee ing ca. E A aan 
to answer such questions or by giving false answers to them, but the court = ____ 
and the jury, if any, may draw such inference from such refusal or answer Mort LaL 
as it thinks just. -v 
The applicant, however, has not been prosecuted for refusing to 
answer a question or for giving false answers to questions, but for refusing Kendall, J. 
to sign the record of his examination. Section 342 describes the powers 
which the court has to examine an accused person. Section 364 describes 
how the examination of the accused is to be recorded, and this latter section 
relates to any occasion on which the accused is examined by the court. 
It provides that the whole of the examination including every question put 
to him and every answer given by him shall be recorded in full, that the 
record should be shown or’ read to him, and when the whole is made con- 
formable to what he declares is the truth, the record shall be signed by the 
accused. ‘There is no exemption on the ground that the accused has refused 
tq answer questions or that he has refused to make a further statement. 
The magistrate is required to record the examination, and if there are no 
answers by the accused, the record presumably will only contain the ques- 
tions put by the court and a note that the accused had refused to answer 
the questions. If the record has been properly completed in this way by 
the court, the law requires that the accused shall sign it in order to show - 
that it is “conformable to what he declares is the truth.” If he refused to 
sign it, there can be no doubt that he is obstructing the process of the 
court, and that he is liable to punishment under Section 180 of the Indian 
Penal Code. There is of course no question but that the court is legally 
` competent to require him to sign the document. The result is therefore 
that there is no force in the application and it is dismissed. 
aA DDECEEOT 6 dismissed 


GOVIND PERSHAD (Plaintiff) | ae 
KANDHAI SINGH ann oTHeErs (Defendants) * 1935 





Tenancy Act (III of 1926), Secs. 99, 121 and 230—Smub-lessee from occupancy Feb. 22 
tenent—Zamindsr interferes with -bis possession—Sult against ramindsr—Lies 
im revenue court. sear 
Where an occupancy tenant executes a sub-lease in favour of the plaintif, , Sod: 
and the zamindar interferes with the possession of the plaintiff, and he sues "™ * 
the zamindar in the civil court, eld, that there was ample provision in 
_ Secs. 99 and 121, Tenancy Act IN of 1926, for such a suit, and accordingly 
the suit was not maintainable in the civil court. 
SECOND APPEAL from the decision of the Subordinate Judge of 
Fatehpur. 


S. N. Seth for the appellant. 
Shiva Prasad Sinba for the respondents. 


The judgment of the Court was delivered by . 


BENNET, J.—This is a second appeal by a plaintiff against a jere Drinn]. 
*S. A. 1184 of 1931 
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of the lower appellate court finding that the suit of the plaintiff lies in 
the revenue court. The plaintiff filed a suit alleging that defendants $ to 
7 were occupancy tenants and that they had executed a registered sub-lease 
on July 7, 1928 for a term of five years in favour of the plaintiff and put 
him in possession, and that defendants Í to 4, who were trespassers, had 
interfered with his possession. The plamt was filed on December 20, 
1928. ‘The defence was that the occupancy tenants had abandoned cher 


_ holding and that the defendants 2 to 4 were zamindars and defendant 4 


was a lambardar and that the suit lay in the revenue court. On the ques- 
tion of fact the lower appellate court has found that the defendants 2 to 4 
are zamindars and defendant 4 is a Jambardar. On this finding it held 
that the suit lay in the revenus court. On the strength of a ruling 
reported in Shyam Lal v. Hira Nath’, learned counsel for the appellant, 
plaintiff, argues that the suit lay in the civil court. Sections 99 and 121 
of the Agra Tenancy Act (Act II of 1926) according to him do not 
contemplate a suit by a sub-tenant against the original landholder through 
whom the plaintiff's own landho-der claims. We cannot agree with this 
argument because it is set out in Sec. 99(1) (a) that the suit lies in the 
revenue court for dispossession by “bis Jandholder or any person claiming 
as landholder to have a right to eject him.” We consider that a distinction 
is drawn between the actual lancholder of the plaintiff, who was in this 
case the occupancy tenant, and zhe landholder in chief, who are*in’ the 
present case defendants 1 to 4. Learned counsel argued that the distinc- 
tion was not on those lines in tke section but rather on the question of 
whether the defendant was actually the landholder or only a person claim- 
ing to be a landholder. If that aad been so the section would have said 
“or any person claiming as his landholder”. But the word “his” is omitted 
and therefore we consider that the latter part of this sub-section is in- 
tended to cover a case like the pr2sent where the defendant claims not to 
rig immediate landholder of the plaintiff but to be the landholder in 
ef, 

Similarly under Sec. 121 the suit may be brought against “the land- 
holder or any person claiming to hold through the landholder”; that is, 
the suit may be brought against the landholder in chief or against any 
person claiming to hold througk the landholder in chief. We think, 
therefore, that there is ample provision in the Tenancy Act for a suit such 
as the present. The lower appelate court has allowed the plaintiff a 

period to amend his plaint. He has not taken advantage of that period as 
E desired to file a second appeal. 

We dismiss this second appes] with costs throughout and we allow 
the plaintiff one month from the date of this order to amend his plaint 
in which case the order of dismissal will be replaced by an order that the 
plaint should be returned to the plaintiff for presentation to the proper 
court, if the plaint is amended as directed by the lower appellate court. 
If the plaint is returned the order for costs will also stand. 

Appeal dismissed 
Subsequently the plaint was amended and it was returned to the plain- 
tiff for presentation to the proper court. 
11934 A. L. J. 566 
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HANUMAN PRASAD AND ANOTHER’ (Plaintiffs) Cvi 
: Versus ae 
MENDWA anD orHERs (Defendants) * yee 
Riparian proprietor—Righbts of—To use the streem. April 23 


A riparian proprietor’s use of the stream must not interfere with the 
equal common right of his neighbours: he mast not injure, either those 
whose lands lie below him on the banks of the river or those whose lands 
lie above him. Wright v. Howard, [1823] 1 L. J. Ch. 94 followed. 

The plaintiffs bed their water-mills on the bank of a river. The defen- 
dants had also their water-mills two miles down on the bank of the same ,. 
river. The defendants recently 1aised their dam and sluices, thereby send- ` 
ing back the water and causing obstruction to the working of the plaintiffs’ *` 
mills. Thereupon the plaintiffs brought a suit for an injunction restrain- 
ing the defendants from raising their dam and sluices, and also claimed 
damages. Held, that the suit was maintainable and should in the circums- 
tances be decreed. 

SECOND APPEAL from a decree of B. L. Matrur Esq., Additional 
Subordinate Judge of Banda, modifying a decree of MAULVI MAZHAR 
Husain, Munsif. 


S. S. Shastry for the appellants. 
> + Demoder Das for the respondents. 
= The following judgment was delivered by 
- Ganca Natu, J.—This is a plaintiffs’ appeal and arises out of a suit Gengs Neth, 
brought by them against the defendants-respandents to claim Rs. 600 J. 
damages and for an injunction restraining the dezendants from ever raising 
their dam and sluices to such an extent that the level of water under the 
plaintiffs’ hydro flour mills may become less than 11 inches from the last . 
stair of the ghat and to order the defendants to lower down their dam and 
sluices. The plaintiffs’ case was.that they are the zemindars of mahal 
Sarju Prasad, village Kapseti, through which the river Paisuni flows. They 
have had their water mills on the bank for the last 20 years which are 
worked by the stream. The defendants have also got their mills in village 
Bankat two miles down on the bank of the same river. In September 
1929, the defendants raised their dam and sluices thereby sending back 
“the water and causing obstruction to the working of the plaintiffs’ mills. 
The water had accumulated under the plaintiffs’ hydro flour mills to the 
extent of one foot and seven inches over and above the ordinary level 
and consequently: out of the plaintiffs’ five mills only one worked in 
November 1929 and since April 1930 only three have been working. The 
water used to flow formerly 11 inches lower under the last step of the 
ghat. The defendants contended that the plain-iffs’ mills had been work- 
ing for the last 15 or 16 years, that the plaintiffs had not acquired any 
right of easement, that the defendants had not done any act by which any 
damage might have been caused to the plaintiffs and that the land under 
the plaintiffs’ mills had depressed. Both the courts below have found 
on documentary and oral evidence that the defendants had raised their 


*S. A. 751 of 1933 
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dam and sluices. Mr. Chandra Mohan Nath Raina, Tehsildar, Mr. Maala 


Bakhsh, Engineer, and Bhagwan Saroop, overseer, were produced. -Their 


evidence showed that on account of the raising of their dam by the defen- 
dants, water accumulated at the cause-way. The learned Munsif also 
inspected the locality and he came to the conclusion that the defendants’ 
dam as well as sluices-had been recertly raised. The learned Additional 
Subordinate Judge agreed with the firding of the learned Munsif. 

It was also found by both the courts below that on account of the 
accumulation of water near the blades of the plaintiffs’ mills, the mills did 


_ not work properly. 


On the evidence of Moti Ram, Engineer, Irrigation Department, the 
lower court found that on account of the raising of the dam by the 
defendants, the water level of the stream near the plaintiffs’ mills became 
higher than the natural level. The learned Additional Subordinate Judge 


' has remarked: 


The above remarks clearly show that if the defendants be allowed to 
work their mills with the raised dam and sluices the machinery of the 
plaintiffs’ mill would not work efficiently . . ane .. It is 
therefore proved to my satisfaction that obstruction is caused to plaintiffs 
mill on account of raising of the defendants’ dam. 

The trial court had decreed the plaintiffs’ suit and awarded Rs. 164 dam- 
ages also. The learned Additional Subordinate Judge on appeal dismissed 
the suit on the finding that the plaintiffs wanted to divert the water of a 
natural stream for the purpose of working five mills for which the plaintiffs 
had no natural right. He was of the opinion that the plaintiffs had ho 
natural right to dam up the river and to divert the flow of the water for 
the working of the mills. As would appear from the plan prepared by 
the Engineer, the hydro flour mills of the plaintiffs are situated inside the 


natural stream and the water level is <ffected there by the raising of the 


defendants’ dam and sluices. There is no artificial channel apart from the 
natural stream. : 

Every riparian proprietor has a natural right to use the water of a 
stream which flows past his land equally with other proprietors, to have ` 
the water come to him undiminished m flow, quantity and quality, and 
unaffected in temperature, and’to go from him without obstruction. The 
law on the subject has been laid down in Wright v. Howard’: l 

The law on tbis subject is extremely simple and clear. Prima facie, 
every proprietor of land on the.banks of a river is entitled to that moiety 
of the soil of the river which adjoics to his land; and the legal expression 
is, that each is entitled to the soil of the river nsque filum aquoe. Of the 
water itself, there is no separate ownership; being a moving and passing 
body, there can be no property in it But each proprietor of land on the 
banks has a right to use it; consequently, all’ the proprietors have an equal 
right: and therefore no one of them can make such an use of it, as will 
prevent any of the others from having an equal use of the stream, when - 
it reaches them. Every proprietor may ‘divert the water for che purpose, 
for example, of turning a mill: but then, he must carry the water back into 
the stream, so that the other proprietors may in their turn have the benefit 
of it. His use of the stream must not interfere with the equal common 

*L. J. Vol. I, 1223, Cas. in Ch. 94 at 99 
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right of his neighbours: he must not'injure, either those whose lands lie 
below him on the banks of the river, or those whose lands lie above him. 
Injury may be done to the proprietors below hım, by diminishing the quan- 
tity of water which descends to him: it may be done to those above him, by 
turning the water upon them, so as to overflow their lands, or to disturb 
any of the operations in which they may have occasion to use the water 
—as for example—by diminishing the extent of its fall. 

The plaintiffs therefore are claiming nothing but a natural right. The 

concurrent findings of both the courts below, as stated above, will show 

that the plaintiffs’ natural right has been interfered with by the acts done 


b 
MCNDWA 


Gauge Nath, 
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by the defendants in raising their dam and sluices and damage had been . 


caused to the working of the plaintiffs’ machines. As already stated, and 


found by the lower appellate court, the defendants have raised their dam ` 


„34 


and sluices only recently and have not acquired any prescriptive right to ` 


continue to do so. It is, therefore, ordered that the appeal be allowed with 
costs, the decree of the lower court be set aside and the decree of the trial 
court be restored. 

A cross-objection was filed by the respondents as regards costs. As 
the appeal has been allowed the respondents are not entitled to any costs. 
Their cross-objection is dismissed with costs. Permission for Letters Patent 


is granted. 
Appeal allowed 


CHHOTEY LAL 
_ versus 
TINKE LAL AND aNoTHER* 
Criminal Procedure Code, Sec. 528—Case transferred—Witbost notice to op posite 
party—Effect of —Sec. 369—Order of transfer—Whether amounts to “tu g- 
ment. 

Though Sec. 528, Cr. P. C. does not provide for any notice to the 
opposite party, yet it is desirable that a notice should be given to the 
Opposite party before an order of transfer is passed. An omission, however, 
to give such a notice will not make the order illegal and would be no 
ground to set aside the order. 

An order under Sec. 528, Cr. P. C. is not a ‘judgment’ within the 
meaning of Sec. 369, Cr. P. C. Accordingly it is open to a competent 
court to change its mind and subsequently pass an order transferring a case 
from one court to another, 

CRIMINAL REVISION from an order of D. P. NABHAN EsQ., Officiating 
District Magistrate of Shahjehanpur. 

Sails Nath Mukerji for the applicant. 

The opposite party was not represented. 

The following judgment was delivered by 

Ganca Natu, J.—This is an application in revision by Chhotey Lal 
against the order of the learned District Magistrate of Shahjahanpur, trans- 
ferring the applicant’s case from the court of Mirza Sultan Ahmad Beg, 
Sub-Divisional Magistrate of Shahjahanpyr to that of Mr. Frank Rawat, 

l - *Cr. Rev. 287 of 1935 
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Canons. Magistrate, Ist class, Shahjahanpur. Two grounds have been takem by 
193; the applicant:—(1) that no notice was given to the applicant before the 
—— order of transfer and (2) that the District Magistrate had no power to 
Cuuorrr Lat review his former order. Though Section 528 of the Criminal Procedure 
Tmas Laz Code does not provide for any notice to the opposite party, yet it has been 
— laid down by all the High Courts that it is desirable that a notice should 
Genge Neth, be given to the opposite party before an order of transfer is passed. At 
d the same time, it has been held by several High Courts that a mere omission 
to give notice will not make the order illegal and would be no ground to 
sæt aside the order. The omission to give notice is a mere irre ity and 
~ iş not a sufficient ground for_setting aside the order of transfer—vide 
* Gobinda Swain v. Emperor’, Gobind Swain vw. Emperor’ and Bagh Ali 
(complainent) v. Mobemmad Din’. The learned counsel for the 
applicant relies on two cases of this Court: In the matter of the petition 
of Umrao Singh v. Fakir Chand‘ acd Jageshar v. Emperor’, In both 
- these cases the transfer application was made after the prosecution evidence 
had been finished and the learned Magistrate, who transferred the case did 
so without giving any reason in his order. In Jagesbar v. Emperor the 
trial of the accused had proceeded in one court. ‘The complainant and his 
witnesses had been examined and the witnesses had been tried and tested 
by cross-examination and the trial] court had framed a charge against the 
accused presumably on the ground thet a prima facie case had been made 
out. It was held that the case ought not to be removed from the file of 
the trial Magistrate and transferred to another Magistrate unless a very 
strong case had been made out to justify the transfer. Similarly in In the 
matter of the petition of Umrao Singh v. Fakir Chand the evidence of the 
complainant and his witnesses had been taken and no reason was given by 
the Magistrate. 
- In this case, the evidence of the parties has not even begun and the 
learned District Magistrate has given reasons for the transfer. He states: 
` In view of the fact that the Magistrate has already been trying these 
Arya Samaj cases and the accused says he will call the Magistrate as a 
witness, I transfer the case to Mr. Rawat for disposal. 
If the accused wanted to produce the Magistrate before whom the case was 
as his witness, the magistrate could not try the case himself. 
As regards the second ground, Section 369 of the Criminal Procedure 
Code relates only to the deaa of judgment. Although this section 
refers in express terms to judgments under Chapter 26 of the Code still it is 
clear that the principle laid down therein applies also to final orders which 
are in the nature of judgment. The section does not apply to orders which 
are not in the nature of judgment. The order of transfer cannot be 
regarded as an order in the nature of a judgment. Generally an order in 
- the nature of a judgment is one which is passed on full enquiry and after 
hearing both parties. Such an order cannot be altered after it is once 
passed and signed. There was no illegality, if the learned Magistrate 
changed his mind and subsequently passed the order against which this 
1L L R. 2 Pat 333 "A. L R. 1923 Pat. 228 
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application for revision has been filed. CAIMINAL 
It does not appear why the applicant insists on his case being tried by 4,,, 
the Magistrate from whose court the case has been transferred. If the 
accused had asked for the transfer of the case to the court of Mr. Rawat Cunorny Lat 
and if the case had then been transferred to his court, there might have +07 par 
been a good ground for complaint. There is no reason for interferen-e. 
It is therefore ordered that the applicatior be rejected. Genge Nath, 
Ap plication dismissed 








PARSOTAM DAS AND ANOTHER hana 
ee 1935 
EMPEROR* cag 
Criminal Procedure Code, Secs. 239 (d) and 537—Misjoinder of charges—wW hether Apid ¢ 
curable nnder Sec. 537. x i, J. 


Quasre:—Whether a violation of -he provisions of the Criminal Pro- 
cedure Code relating to the joinder of charges is a defect in the mode of 
conducting a criminal trial which cammot be cured, or whether it is a mere 
irregularity in procedure which can te cured by Sec. 537, Cr. P. C. 

Subrabmania Ayyar v. Emperor, I L. R. 25 Mad. 61, Abdul Rabmen 
v. Emperor, L L. R. 5 Rang. 532: A. L. J. 117 and Kepoor Chend v. 
Suraj Prasad, 1933 A. L. J. 188 referred to. 

CRIMINAL REVISION from an order of GmisH Prasan MATHUK ESQ., 
Sessions Judge of Muttra. 


Lakshmi Narain Gupta for the applicants. 
S. C. Das for the opposite party: 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


KENDALL, J.—These two applicatrcns for revision have been made by Kendell, J. 
Parsotam Das and Murli Dhar and Galzar from two separate appellate 
orders passed by the Sessions Judge, Muttra, on two appeals “against one 
judgment of a First Class Magistrate, by which the applicants were sen- 
tenced: Gulzari to one year’s simple -mprisonment, and the other two 
applicants to a fine of Rs. 100 each, umder Sections 500 and 501, I. P. Z. 
The circumstances briefly are that a noice was printed on July 19, 1934, 
which was said to contain matter defamatory of the compla ant This 
notice was published on July 20 and discributed on the 21st. The printers 
of the notice were the applicants, Parsozam Das and Murli Dhar, and they 
were therefore charged under Section §(1, while the other applicant Gulzar 
was charged with publishing and distributing the notice, which was said 
to be an offence under Section 500 of the Indian Penal Code. 

The applications were made on various grounds, but the principal 
ground was that the applicants were prejudiced by being tried jointly. It 
is said that this was not a case to whica Clause (d) of Section 239 of the 
Criminal Procedure Code applied, that is to say, the offence, if any, com- 
mitted by the printers began and ended with the printing of the notice and 
was not part of the same transaction as the offence with which Gulzar 

*Cr. Rev. 71 of 1935 (connected with Cr. Rev. 72 of 1935) 
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Behari was charged. It is claimed, in the first place, that it was a mis- 
joinder of charges that went to the very root of the matter, that is to say, 
it affected the mode of trial and was not merely an irregularity which could 


ParsoraM Dasbe cured by Section 537 of the Criminal Procedure Code, but was an 


v. 
'Emrmor 


Kendall, J. 


illegality which could not be cured at all. This argument was advanced in 


° the court of the Sessions Judge, who held that the joint trial of Gulzar with 


the other accused was not “really very regular,” but that it had not in any 
way prejudiced Gulzar’s case. In dealing with the appeal of the printers, 
the other two applicants, he also remarked that there was nothing to show 
that these two were in any way prejudiced by the joint trial. 

The case for the applicants is largely based on a decision of their 
Lordships of the Privy Council-in the case of Subrabmenia Ayyear v. 
Emperor’. It was held there that a misjoinder of charges was not a mere 
irregularity which could be cured by Section 537 of the Criminal Procedure 
Code. “The disregard of an express provision of law as to the mode of 
trial,” their Lordships remarked, “was not a mere irregularity, and they 
held that in the case before them the procedure had amounted to such a. 
disregard of the provisions of the law. ‘This decision is dated 1901, and 
it has been pointed out that the provisions of the Criminal Procedure Code 
relating to the framing of a charge have been made wider by Section 63 of: 
the Code of Criminal Procedure Amendment Act of 1923, and that in the 
case of Kapoor Chand v. Suraj Prasad?, a Full Bench of this Court has dis- 
cussed the decision of the Privy Council referred to above and interpreted 
it to mean that the sole criterion in deciding whether proceedings in a 
criminal case have been vitiated by an error in procedure is the question of 
whether the irregularity had worked injustice to the accused or not. The 
Full Bench refused to draw a distinction between an “illegality” and an 
“irregularity.” It is to be noticed, however, that the Full Bench was 
discussing the interpretation of Section 537 of the Criminal Procedure Code, 
under which an irregularity in procedure is not to occasion an alteration of 
an order passed by a court, and the Full Bench did not really discuss those 
passages in the Privy Council decision of 1901 or in the later one to which 
they refer, namely, the case of Abdul Rahman v. Emperor®, in which it 
has been held that a serious defect in the mode of conducting a criminal 
trial cannot be cured. 


I am not, however, called upon to decide whether a violation of the 
provisions of the Criminal Procedure Code relating to the joinder of charges 
ought still to be held to be a defect in the mode of eal or whether it is 
a mere irregularity in procedure; nor need I discuss whether the decision of 
the Full Bench will cover such a violation of the provisions of the Criminal 
Procedure Code, because after hearing the case, which has been fully dis- 
cussed, I am of opinion that there has ip reality been no violation of the 
provisions of Clause (d) of Section 239 of the Criminal Procedure Code. 
The complaint was made against all five accused on the basis that they had 
all joined in a plot to defame the complainant. There was, it is true, no 


definite accusation of conspiracy, nor was the case tried as a conspiracy. 


But the complaint was that the accused had all been acting together with 


*L L R 25 Mad. 61 11933 A, L. J. 188 
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the object of publishing and distributing the notice which was printed by Cananar 
some of them, and the trial court definitely found that the accused were me 
acting together for this purpose. In the appeal before the Sessions Judge  ____ 
this finding was not directly challenged, though it is a fact that the legality Pamsorau Das 
of the joint trial was called in question in the Magistrate’s court, and it may eae 
be argued that as this too was one of the grounds of appeal in the sessions ` ——— 
court, an objection to the finding of fact, namely, that all the accused had Kendell, J. 
combined together to commit the offence, was challenged in that court too. 
There can be no doubt that all the five accused believed themselves to be 
partners in a common defence, and nothing has been said to me to show 
that the finding of the Magistrate, which is equivalent to a finding that 
the offences committed by the three applicants, though they may be 
distinguished, were really part of the same transaction, was not a proper 
finding. I am not, therefore, of the opinion that the provisions of the 
Criminal Procedure Code have been violated. 

This being so, it is unnecessary to consider the other arguments that 
have been developed in this Court, namely, whether as a matter of fact 
the applicants were prejudiced by the form in which the trial was con- 
‘ducted, or whether the notice itself was defamatory. This last question ` 
indeed is probably not one which can legitimately be raised in revision. 
The result is therefore that the applications fail and are dismissed. 


Applications dismissed 
EMPEROR ` C2n0NAL 
VET SHS Ce 
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Criminal Procedure Code, ‘Sec. 202(1) end Penal Code, Secs. 182 end 211— Abri 3 
Criminal complaint—Complainant not exanuned on ostb—Pokce reported — —— 
that complaint was false—Magisirate directed a complaint to be made under EOP“ J. 
Secs. 182 and 211—Whether Magistrate’s order legal. 

The applicant filed a complaint under Sec. 448, I. P. C. The magistrate 
did not examine the complainant on oath, but ardered an enquiry by the 
police, who reported that the complaint was false. Thereupon the magis- 
trate passed an order directing a complaint to be made against the applicant 
under Secs. 182 and 211, I. P. C. Held, that in view of the proviso to 
Sec. 202(1), Cr. P. C., the magistrate had no jurisdiction to direct an 
investigation by the police until he had examined the complainant on oath, 
and his omission to take this necessary step vitiated the whole of the 
proceeding, and the magistrate’s order directing a complaint to be made 
against the applicant was without jurisdiction. 
CRIMINAL REVISION from an order of R. L. Yorxe Esq., Sessions 
Judge of Meerut. 


A. Sanyal for the applicant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


KENDALL, J.—This application for revision arises out of the following Kendall, ]. 
circumstances. The applicant filed a complaint under Section 448, I. P. C. 
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against Lala Budh Prakash, an Honorary Magistrate, on October 29, 1934. 
The Magistrate in whose court it was filed did not examine the complainant 
on oath, but ordered an enquiry by the police, and on November 5, a report 
was received that the complaint was false and that proceedings ought to be 
taken to file a complaint under Section 182 of the Indian Penal Code. 
The Magistrate, therefore, issued notice to the complainant for his appear- 
ance to show cause against such a complaint on November 30. Without 


_ going into details, it may be said that the record shows that this notice was 


not served on the present applicant. The Magistrate, however, took up 
the case on November 30, and in the absence of‘ the applicant passed an 
order in which he directed a complaint to be made against the applicant 
under Sections 182 and 211 of the Indian Penal Code. 

An appeal was filed by the applicant in the Court of the Sessions Judge, 
and several arguments were advanced against the legality of the Magis- 
trate’s order of complaint. The learned Judge dealt with the matter at 
some length, but he held that there was no legal defect in passing the order 
without a notice being served on the applicant, and he further held that 
the proceedings of the Magistrate were not vitiated by his omission to 


a d 


record the statement of the applicant « on oath. The learned Judge™ 


remarked: ` 


Here again under the law, as it now stands, no such recording of the 
statement of the complainant is necessary. In a case like this what has 
happened is that the Magistrate has refused to take cognizance. It is only 


when he actually does take cognizance that the Magistrate is bound to 


take down the statement of the complainant on oath. 


It will be seen that the Magistrate decided to take action against thie 
applicant on the basis of a police report, but it is clear from the wording 
ot the present Proviso to Sub-section (1) of Section 202 of the Criminal 
Procedure Code that he had no jurisdiction to direct an investigation by 
the police until he had examined the complainant on oath. His omission 


to take this necessary step, therefore, vitiated the whole of the proceeding. 


I have been referred on behalf of the applicant to a decision ot a 
Bench of the Bombay High Court in the case of In re Ningappa Reyappa 
Gbhotadk# in which it was held that it was not permissible for the Magis- 
trate to sanction the prosecution of the applicant under Sections 182 and 
211 of the Indian Penal Code where he had not examined him on oath, 
and the same view was taken in 1901 by the Judicial Commissioners’ Court 
in Oudh in the case of Ram Serup v. Emperor’. Both these decisions, ic 
will be noted, are prior to the amendment to Section 202 of the Criminal 
Procedure Code by which the Proviso referred to above was introduced. 
I have no doubt, therefore, that the Magistrate’s proceedings in directing 
a complaint to be made were without jurisdiction. I therefore allow the 
application, and set aside the order of the Magistrate in which he directed 
that a complaint be made against the applicant. 


IL L, R. 48 Bom 360 14 O. G 127 
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Criminal Procedure Code, Sec. 257—Magistrate cannot arbitrarily limit ialis of 


witnesses. 

There is no provision in the Criminal Procedure Code, by which a 
magistrate can arbitrarily limit the number of witnesses for the defence. 
Under Sec. 257, Cr. P. C., a magistrate may refuse to issue process for 
the appearance of witnesses, when he considers the application to be for the 
purpose of vexation etc., but in such a case the ground for refusing to 

summon them shall be recorded in writing. Having summoned them, 
: however, he must be presumed to have concluded that they were not being 
produced by the accused for the purpose of vexation etc., and therefore 
he should hear them, and in any case he must record his reasons for not 
hearing them in writing. 
CRIMINAL REVISION from an order of P. C. PLowDEN Esg., Sessions 
Judge of Agra. i 
B. S. Derberi-for the applicant. 
M. Waliullab (Assistant Government Advocate) for the Giod: 


The following judgment was delivered by 


KENDALL, J.—The applicant Tek Chand was ordered by a first class 
Magistrate to provide a personal bond and sureties under Section 118, 
Cr. P. C. because he was found to be a desperate and dangerous character 
within the meaning of Clause (f) of Section 110, Cr. P. C. The learned 
Sessions Judge maintained the order in aa I am asked-to interfere 
in revision for more than one reason. 

The first point taken is that, as the fered judge has remarked the 
proceedings against the applicant were an off-shoot of what was called the 
Agra Conspiracy Case in which one Bachcha Babu and several others were 
prosecuted under the Arms Act for conspiracy and for other offences. In 
that case the accused were convicted in the Sessions Court on ‘Feb. 19, 
1934 but all of them except Bachcha Babu were acquitted by the High 
Court on appeal on Nov. 26, 1934. The Sessions Judge passed orders ia 
the present case-on July 24, 1934, ie, before the appellate decision of 
the High Court.” It has therefore been pointed out that it has been 
found by the High Court that the. alleged conspiracy has not been proved 
to exist, and that one or two of the events on account of which pro- 
ceedings have been taken against the present applicant did not take place. 
All this is true and has a certain force, but the evidence on which the 
Magistrate and the Judge mainly relied in the present proceedings was of 
a special character. It was found that the applicant, who was not one vf 
those accused in the conspiracy case, had been present in the precincts of 
. the court and had threatened one of the assessors in unmistakable terms. 
- He was proved to have warned Sirdar Singh that if he did not give his 
opinion in favour of the accused he would be killed by a pistol or a bomb, 
and to have made use of other threatening expressions, and he was proved 
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by the evidence of Sirdar Singh and another witness, Chhanga Mal, to 
have sent a threatening message through Chhanga Mal to Sirdar Singh 
worded in a similar way. In my opinion, the courts were perfectly 
justifed in holding that a man who was proved to have acted in this 
way was a desperate and dangerous character who had unmistakably laid 
himself open to proceedings under Section 110, Cr. P. C. I have not 
gone into the other evidence brought against the applicant, though I amn 
told there is plenty of it, because this part of the case for the applicant 
does not appear to me to be well-fourded. 

There is however one serious irregularity in the proceeding. The 
applicant summoned 32 witnesses for the defence and after hearing 21 of 
them, the Magistrate refused to hear sny more. There is no provision in 
the Criminal Procedure Code by which a Magistrate can arbitrarily limit 
the number of witnesses for the defence. Section 257, which is one of 
the provisions relating to warrant cases, the procedure which governs the 
present case, lays down that a Magistrate may refuse to issue process for 
the appearance of witnesses, when he considers the application to be for the 
p of vexation or delay or for defeating the ends of justice, but in 

2 case the grounds for refusing to summon them shall be recorded in 
writing. Having summoned them, however, he must be presumed to 
have concluded that they are not being produced by the accused for the 
purpose of vexation or delay etc., and therefore he should hear them, and 
in any case he must record his reasons far not hearing them in writing. 

This alone would be sufficient to vitiate the proceedings. It has 
further been pointed out that the conduct on account of which the 
applicant was prosecuted took place in 1932 and that the result of it was 
to bind him to be of good behaviour for one year. It has been suggested 
therefore that the order would not have been very effective, but Dr. Wali 
Ullah bas pointed out that there is other evidence on the file which relates 
to the conduct of the applicant whick took place subsequently in 1932. 
I have already remarked that I have not thought it necessary to go into the 
evidence as the present order must be set aside on the ground of the 
irregularity I have mentioned. I therefore accept the application, set aside 
the orders of the magistrate and of the Sessions Judge, and direct that the 
bond of sureties if provided be discharged. 

Application allowed 


EMPEROR 
VETSUS 
BHAGWAT AND oTHERS* 
Criminal trial—tIdentification parade—Persons identified —Heve distinguishing 
marks. 

It is not always justifiable to infer that identification parades have been 
conducted improperly because some af the persons who have been identified 
have very distinguishing marks. But where grave suspicion has been thrown 
on the prosecution, it is impossible to avoid the further suspicion that _ 
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advantage has been taken of such dae marks in order to prepare 
the witnesses. ~ l 
CRIMINAL APPEAL from an order of J. N. MusHRAN Esq., Sessions 
Judge of Gorakhpur. 
N. C. Vaish for the appellants. | 
Sankar Seran (Government Pleader) for the Crown. 


The three appellants, Bhagwat, Ram Lal and Chhangur, were con- 
victed by the learned Sessions Judge of Gorakhpur of an offence under 
Section 395 of the Indian Penal Code and sentenced to five years’ rigorous 
imprisonment each. They appealed to the High Court against their 
convictions, and the appeal turned mainly on questions of fact. The appeal 
was allowed. In the course of the judgment His Lordship made the 
following observations on identification parades:— 


There is no doubt, the evidence of eye-witnesses who claim to have 
identifed the three appellants among the dacoits. In the case of Bhagwat 
there are no less than 7. In the case of Ram Lal there are 5 and in the 
case of Chhangur no less than eight. -The learned Sessions Judge has not 
made any remarks about the character of these identifying witnesses a3 
such, and there is nothing in the report of the Magistrate who conducted 
the identification parade to show whether any of them made any mistakes. 
If they are assumed to be good witnesses, it must be admitted that there is a 
considerable volume of evidence to support the prosecution. - Each of 
these three appellants, however, had a, special mark by which his identity 
could be described to 2 witness who had not seen him, and who would 
not, therefore, be able to identify him in good faith. Bhagwat himself 
was suffering from ‘“‘small-pox”—probably chicken pox—but at any rate 
the rash on his face was evidently a distinguishing mark, because the atten- 
tion of- the- witnesses was drawn to it and they said that he had not these 
marks when he was seen at the dacoity. Ram Lal had a deformed ear 
and Chhangur had six fingers in his left hand and his left eye was small. 
It is true that Chhangur’s hand might not be visible, at the identification 
parade, but Sundar at any rate admitted in cross-examination. that he 
identified Chhangur because of his small left eye and six fingers in his 
left hand. It appears likely, therefore, that these features were shown to 
some of the witnesses at the time of the identification, and it is highly pro- 
bable that they were shown to all of them, from which it follows that 
they may have identified him because they had been told beforehand 
that he had a small left eye and six fingers on his left hand, and Bhagwat 
similarly may have been identified because he had small pox and Ram Lal 
because he had a deformed left ear. 


It is not of course always justifiable to infer that identification parades 
have not been conducted improperly because some of the persons who have 
been identified have very distinguishing marks. But where grave sus- 
picion has been thrown on the prosecution, it is impossible to avoid the 
further suspicion that advantage has been taken of such distinguishing 
marks in order to prepare the witnesses. 
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JHILLAR RAI AND OTHERS (Defendants) 
VETSHS 
RAJNARAIN RAI AND OTHERS (Plaintiffs) * 
Cozinarer N alite of sir rights—Rights of co-sberers—Tensncy Act of 1926, 
Sec. 15. 

EE EEEE E E E and one of the co-sharers, 
who had a share of one-anna six pies in the mahal and had sér rights in five 
plots situated therein, purported to create a usufructuary mortgage over 
a five plots. Held, that a one-anna six pies share in the five plots did 

ae mortgagees, and they became co-sharers in the plots. 

Pathe mortgagees were peaceably let into possession of the plots when the 
mortgagor failed to insist on his ex-proprietary rights. They sowed a crop 

-~ and the defendants, who were co-sharers, forcibly entered the fields and 
appropriated part of the produce. Thereupon the mortgagees sued for 
possession and damages. Held, that the mortgagor having never attempted 
to enforce his ex-proprietary rights, the land simply became like any other 
land in the mahal to which no particular rights of tenancy occupation 
attached, and the plaintiffs having entered peaceably were entitled to conti- 
nue in possession, and their suit must be decreed. The other co-sharers can 
of course claim their share of profits by instituting a suit in the proper 


court. 
Nature of sé rights defined.- 
Rights of co-sharers discussed. 
SECOND APPEAL from a decree of Basu SHiIvA Haraxu Lat, Sub- 
ordinate Judge of Azamgarh, reversing a decree of Mautvi SRAJUDDIN, 
Munsif of Muhammadabad Gohna. 


Kanbatya Lal Misra for the appellants. 
Krishna Murari Lal for the respondents. 


The following judgment was delivered by 


ALLSOP, J.—This second appeal arises out of-a suit in which the 
plaintiffs-respondents originally claimed damages against certain persons 
for appropriating a crop in certain fields and also an injunction restraining 
these people from interfering with their possession. At a later stage there 
was a further prayer for possession over the property. 

The plaintiffs-respondents claimed as mortgagees in possession on the 
basis of a mortgage deed executed in their favour on September 23, 1929 
bý Madan Gopal and Radha Raman. This deed urported to create a 
mortgage over 5 plots, viz., 160|1, 160[2, 160|3, 160|4 and 160|5 ge 
ing a total area of a little over 5 acres in khewat Pahalwan Singh. 
appears that the mortgagors had a share of 1 anna 6 pies in this ae 
and had sir rights in the Splots which they purported to transfer by the 
deed which they executed in favour of the plaintiffs. The whole area of 


‘land in the mahal was 65-8 acres, so that the area which corresponded with 


thé share of the mortgagors was about 7 acres. In addition to the plots 
transferred under the mortgage, the mortagors were also in possession of 
certain other sir plots, the total area of their sir being 13.77 acres. 
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The plaintiffs alleged that they had obtained. actual possession over 
the 5 plots mortgaged to them because their mortgagors had given up 
their exproprietary rights and that they had been in possession and had 
sown crops and that these crops were appropriated by some of the defen- 
dants by force in the absence of the plantiffs. The persons impleaded as 
defendants were originally Mukta Rai, Partaju Rai and Jangi Rai, but as 
these persons stated that they had nothing to do with the matter, three 
others, namely, Udit Rai, Deonarain Rai and Sahdeo Rai were impleaded 
later. The trial court decided that the mortgage was invalid and dismissed 
the suit. - The lower appellate court came to the conclusion that the plain- 
tiffs were entitled to a decree against Ucit Rai, Deonarain Rai and Sahdeo 
Rai for damages and to a decree for possession against all the defendants. 

The first argument which has been eddressed to me is in support of the 
proposition accepted by the trial court that the mortgage was invalid and 
created no rights in favour of the plaintiffs. The suggestion is that the 
mortgagors were not the sole owners of the plots which they purported to 
transfer and that therefore they could mot transfer them. It is no doubt 
true where there are several co-sharers :n a mahal and some one or other 
of those co-sharers have sir rights, that al the co-sharers are the proprietors 
of the area comprised in the sir and conzequently that the person whose sir 
it is is not entitled to transfer the whole of the proprietary title in the land. 
It does not seem to me, however, that it necessarily follows from this pro- 
position that the mortgage was an invalid document. It failed no doubt 
to transfer such part of the title as did not vest in the mortgagors, but 





I cannot see why it should be invalid im respect of such part of the title as . 


did vest in them. Madan Gopal and Radha Raman had a share of 1 anna 
6 pies in the mahal in which the disputed plots were situated. A co-sharer 
has a share in every part of the land of which the mahal consists. As 
these plots were in the mahal it must be held that Madan Gopal and Radha 
Raman had a 1 anna 6 pies share-in tach of them and indeed in every 
part of each of them. "There was no reason why Madan Gopal and Radha 
Raman should not transfer their shares in thése specific plots. 

It has been argued that a co-sharer may transfer his share in the mahal 
or a part of his share in the mahal, but that he cannot transfer a specific 
plot and I gather that it is further suggested that he cannot transfer his 
share in a specific plot. Part of the argument is based on the inconvenience 
which would arise at a partition if a co-sharer was allowed to transfer his 
share in any specific plot in the mahal. It-may be that such inconvenience 
may arise but the other co-sharers cannot set up a possible inconvenience 
to them to prevent a person from transferring something which vests in 
him and which he is otherwise entitled to transfer. One may conceive 
of a case where two sons may inhert two identical houses from their 
father. No doubt if they immediate y entered into a partition it would 
be very convenient for them each to receive one of the houses, but that 
would not prevent one of the sons pr or to a partition from transferring 
his half share with the result that the other son at any subsequent partition 
might not obtain a whole house. By analogy it seems to me that there 
was nothing to prevent Madan Gopal and Radha Raman from transferring 
their 1 anna 6 pies share in the specific plots which they purported to 
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transfer. They could not transfer the whole and in respect of a 14 annas 
6'pies share doubtless their transfer was invalid, but in respect of a 1 anna 
6 pies share the transfer was perfectly valid. It is in my opinion not 
necessary to-go any further in this case. What J mean is that it seems quite 
certain to me that a 1 anna 6 pies share in these plots did pass from Madan 
Gopal and Radha Raman to the plaintiffs-respondents, their mortgagees, 
and it is unnecessary for me to decide definitely one way or the other 


` whether the remaining share in the plots vested in the plaintiffs or did not 


vest in them. . 

Ifa 1 anna 6 pies share vested in the plaintiffs, they were co-sharers 
in the plots in suit with the defendants-appellants. It has been argued 
that the mortgagors could not transfer their sir rights. That is a self- 
evident proposition. It was not necessary for them ‘to do so and nobody 
I think could hold that the plaintiff-respondents had any sir rights in the 
plot in suit. Another argument is that the mortgagors could not relinquish 
their exproprietary rights in favour of the plaintiffs-respondents alone. 
About this there can also be no doubt. It is, however, not a question of 
these rights being relinquished in favour of any particular co-sharer. It 
has been found on the evidence that the rights were relinquished in the 
sense that the mortgagors never attempted to enforce them. If those 
rights were relinquished, they simply disappeared. There was no question 
of relinquishing them in favour of any particular person. The land simply 
became like any other land in the mahal to which no particular rights of 
tenancy occupation attached. Pg | 

It is necessary to have a clear conception of what sir rights really are. 
The land over which the sir rights exist is the property of all the co-sharers 
in the sense that they are all owners of it in accordance with their shares. 
The sir rights are something separate from the proprietary rights. They 
are-an addition to them. The sir holder has certain rights against persons 
to whom he may lease the land and he-has certain rights against the other 
proprietors, i.c., he is entitled to occupy the land personally and to cultivate 


E to the exclusion of the other co-sharers who can do no more than claim 


their share of the profits from him. If the person who has the sir rights 
transfers his share as a proprietor, he becomes the ex-proprietary tenant of 
the land. He is of course the tenant of the.whole body of co-sharers 
because he is a tenant and they are in accordance with their shares the land- 
holders. If he relinquishes his ex-proprietary rights in the land, that land 
becomes ordinary land which may bé held by a tenant or which may be 
cultivated by any of the proprietors as his khudkasht. ‘That is the position 
in the present case. The plaintiffs-respondents are at least co-sharers in 
the area in dispute with the other proprietors in the mahal. No proprietor 
has any PE to occupy the land. The position is explained in 
the case of the Mindapur E R Co. Lid. v. Kumer Naresh Narayan 
Roy". i 
` Where there are several co-sharers in the mahal and one of them 
happens to be in the-actual occupation of the land, the other co-sharers 
are not entitled forcibly to eject him. Similarly, if there is a piece of land 
which is unoccupied by any co-sharer or tenant, any one of the co-sharets 
a "L R 31 L A 293 
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may go into possession, and cultivate ie. If he does so, the others cannot 
forcibly eject him. It has been argued in the present case that the mort- 
gagees, i.e., the plaintiffs, were not entitled to exclude the other co-sharers. 
I do not think that this is strictly a case of exclusion. It is a case of actual 
enjoyment for the time being. If a room is in the possession of tenants 
in common, all the tenants are entitled to every portion of it. But if at 
any particular time, one of the tenants happens, far example, to be sitting 
in a chair in the room, it is not open to any of the other tenants to eject 
him and occupy the chair. The same principle applies to fields in a mahal. 
All the co-sharers have a right to use the fields, but if at any time any of 
them has sown a crop, he is entitled to reap it and the others cannot eject 
him. They can of course claim profits from him. This is the principle 
set forth in the case to which I have referred above. _ 

The finding of fact in this case is that the mortgagees were peaceably 
let into possession of the plots in suit when the niortgagors failed to insist 
upon their ex-proprietary rights. The mortgagees, i.e., the plaintiffs, were 
co-sharers and they were in peaceful possession. They sowed a crop and 
the defendants-appellants forcibly entered the fields and appropriated part 
of the produce. This they were not entitled to do and it is obvious that 
they must pay damages, although they in their turn can doubtless get 
their share of profits, if they institute a suit in the proper. court. It has 
been suggested that no decree for possession should be passed in favour of 
the plaintiffs on the principle which I have enunciated. The essence of 
the matter however is that a co-sharer is entitled to continue in possessioa 
_ if he has entered peaceably. This does not mean that any other co-sharer 
who forcibly ejects him is in his turn entitled to retain possession over the 
plots in dispute. I have no doubt in these circumstances that the decree 
for possession and damages was rightly granted. 

There has been a subsidiary argument that the plaintiffs cannot claim 
to be co-sharers, because the mortgage deed has not been proved. ‘The 
argument is based on the provisions of Section 68 of the Indian Evidence 
Act. It ap that the execution of the mortgage was proved, but not 
by the a Sri of a marginal witness. Under Section 68, as it now 
runs, it is not necessary to prove or to produce a marginal witness unless 
the mortgage is specifically denied. It is obvious that there would be no 
necessity to prove the deed at all if it was admitted and consequently the 
section contemplates a distinction between the position where execution 
is not admitted and a position where execution is specifically denied. In 
the present case the plaintiffs in the 1st paragraph of the plaint stated that 
they were mortgagees under the deed dated September 23, 1929 and that 
‘they had been in possession of the plots in question. The defendants said 
in their written statement that they did not admit this paragraph. But it 
is clear from the additional pleas that what they were questioning really 
was not the execution of the deed but the fact of possession. No issue 
was framed clearly on the question of execution. In these circumstances 
it cannot in my opinion be held that the execution of the mortgage was 
specifically denied. The mortgage was therefore sufficiently proved. I 
have been referred to the case of Mansa v. Mst. Ancho? but this is a case 
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which turned upon a construction of Order 8, Rule 5 of the Code of 
Civil Procedure and is no authority for the proposition that a marginal 
witness must be.produced to prove the execution of a mortgage if the 
execution is not admitted but is not specifically denied. c ae 
On the question of damages, it has been argued that the plaintiffs are 
not entitled to any decree. The reason is that they originally. alleged 
that the crop-had been appropriated by Mukta Rai, Partaj Rai and Jangi 


= Rai and it was only afterwards that they alleged that it had been’appro- 


priated by Udit Rai, Deonarain Rai and Sahadeo Rai It has been’alleged 


’ that the three latter persons never admitted that they had taken the crop. 


Š] 


There is no force in this argument because it is clear enough from the 
written statement, where these persons pleaded that they were in possession 
of the field, that they must have meant that they had taken any crop 
which was growing upon it because they were the owners thereof. One 
of them even entered the witness box in order to give evidence about the 
value of the crop. It was never contended that there was no crop in the 
field or that any crop that there may have been was appropriated by other 
persons. There is no force in the appeal and I dismiss it with costs. 
Permission to appeal is granted. | 

"ik Appeal dismissed 


BHAIRON LAL (Applicant) _ 
N. ~ VETINS : ” 
HARBANS CHAUDHARY and oTHERS (Opposite party)* 
Civil Procedure Code, Secs. 151 to 153—Plasini—A named instead of B—Error 
nee in decree—W betler correction can be made under Secs. 151 
to 153. ; - 
-Where the plaintiff made an application that by mistake he had named 
A in the plaint instead of B with the result that the decree was given against 
A as well as other defendants, and the court ordered:—‘It is therefore 
ordered that the decree be sex aside and the-suit will be reheard.” Held, 
that the proper course was for the court to send a notice to B and if he 
could show that the error was not one which could be corrected under 
_ Secs. 151 to 153, Civil Procedure Code, then the plaintiff’s application 
should be dismissed. -But if B failed to show this, then the court should 
_make che nominal corrections in the record of the proceedings under 
Sections 151 to 153, Civil Procedure Code. ' 
CrviL REYISION from an order of BABU CHHAL BEHARI LaL MATHUR, 
Munsif of Basti. i 
Harnandan Prasad and H. C. Astbana for the applicant. 
K. C. Mukerji for the opposite parties. 
The following judgment was delivered by 
KENDALL, J.—The circumstances out of which this application for 
revision has arisen are.given in the order of the learned Munsif. ‘The 
plaintjff having made an application ‘that by mistake he had not named 
Bhairon Lal, son of Chunni Lal, in. the plaint but had nimed Hira Lal, 
son of Chunni Lal, -with the result that the decree was given against Hira . 
*Civ. Rev. 714 of 1934 
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Lal ag well as other detendsaes whereas the decree really should have been Gym 
given against Bhairon Lal the court has made the following order:— TE 


It is therefore ordered that the decree is set aside and the suit will be — 
-reheard. , i BHamon LaL 

It is claimed on behalf of the present applicant, Bhairon Lal, that the RER 
court could not set aside the decree which it had itself given merely on 
the ground that Bhairon Lal had not been impleaded as a defendant. 

If-~the plaintiff really made an accidental mistake of this kind and 
named Hira Lal in the plaint instead of Bhairon Lal, it appears to me thart 
there must be a remedy such as that contemplated in Sections 151 to 153 of 
the Civil Procedure Code. There might be an error arising from an acci- 
dental slip, e.g., the naming of Hira Lal instead of Bhairon Lal, but on the 
other hand the fact remains that Bhairon Lal has not been heard in his 
defence, and so it is not possible at this stage to say whether there has 
merely been an error arising from an accidental slip, or a misconception 
in the framing of the suit. If there was an error that could be corrected 
by proceedings under Sections 151 to 153, C. P. C. then it appears to me 
that the proper course was for the court to send a notice to Bhairon Lal 
and give him an opportunity of showing that the error was not merely one 
that could be cured by a summary procedure of this kind. If he could 
show that the error was not of this nature, then the plaintiff’s application 
would no doubt have to be dismissed. But if he failed to show this, then 
there was no reason why the court should not make the necessary correction 
under the provisions of Sections 151 to 153, C. P. C. In this case, how- 
ever, the order would be, not that the decree should be set aside and the 
suit reheard, but merely that a nominal correction should be made in the 
record of the proceedings. 

To this extent, therefore, the application must be allowed. The order 
should not be one for setting aside the decree and rehearing the suit de novo. 
Bhairon Lal should be given a chance of showing that the error was not 
merely a nominal one, and the court may then pass orders in the light of 
the above remarks, In the circumstances I need make no order as to costs, 
which will abide the result. 
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Criminal Procedure Code, Secs. 423 (1) (b) ond 403—Appellate court pases order July 30 
simder Sec. 423(1) (b)—Effect of. Ciena Nai. 
Where in an appeal from a conviction the appellate court set aside the J. 
conviction and sentence and made an order under Sec. 423(1)(b), Cr. 
P; C., directing the accused to be committed for trial to the Court of 
Sessions, the reversal of the conviction and sentence does not amount to 
an acquittal such as is referred to in Sec. 403, Cr. P. C., and that section 
- does not therefore bar the retrial of the accused. 
Emperor v. Batjnath, [1932] A. L. J. 483 at 486 relied on. 
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CRIMINAL REVISION from an order of S. B. CHANDRAMANI ESQ., 
Additional Sessions Judge of Basti. 


Mansur Alem for the applicants. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

Ganca Natu, J—This is an application in revision by Bahraichi and 
Jumman against the order of the learned Additional Sessions Judge of Basti 
ordering that Bahraichi be committed for trial to the court of sessions for 
an offence under Section 366, I. P. C. or in the alternative for an offence 
under Section 373, I. P. C. and that Jumman be committed to the court 
of sessions to stand his trial along with Bahraichi for an offence under 
Section 368, I. P. C. 

Bahraichi was convicted under Section 363, I. P. C. and Jumman 
under Section 368, I. P. C. by Mr. Alauddin, Magistrate 1st Class, Basti. 
They filed an appeal against their conviction and sentence. In appeal the 
learned Additional Sessions Judge set aside the conviction and sentence of 
both the appellants and made an order directing the applicants to be 
committed for trial to the court of sessions as stated above. 

The chief point urged by the learned counsel for the applicants is that 
Section 403 of the Criminal Procedure Code bars the retrial of the appli- 
cants. The learned Additional Sessions Judge has acted under Clause (b) 
of Section 423, I. P. C. which lays down:— 

The court may in an appeal from a conviction, (1) reverse the finding 
and sentence, and acquit or discharge the accused, or order him to be 
retried by a Court of competent jurisdiction subordinate to such appellate 
court or committed for trial. 

Before an appellate court passes an order for retrial or commitment 
of the accused for trial, the conviction and sentence already passed have 
to be reversed. This reversal of the conviction and sentence does not 
amount to an acquittal such as is referred to in Section 403, Criminal 
Procedure Code. | 

This view is not without authority. In Emperor v. Baijnath! the 
accused had been convicted under Section 363, I. P. C. by a magistrate. 
He appealed and the learned Judge set aside the conviction and sentence 
and sent the case back to the Magistrate with a direction to him to commit 
the accused for trial on a charge under Section 366, I. P. C. It was con- 
tended on behalf of the accused that he had been acquitted but it was 
ruled that it was not so. It was also held that the Judge set aside the order 
of the Magistrate and that he had ‘to do before he could order a commit- 
ment but he did not “acquit.” The Judges went further and said: 

Even had he used the word, we should have been prepared to hold that 
it was merely an error and did not in law amount to an ‘acquittal.’ 

Section 403, Criminal Procedure Code does not bar a retrial ordered 
by an appellate court under Clause (b) of Section 423, Criminal Procedure 
Code. If the Sessions Judge finds reason to hold that the persons concerned 
in the case have been convicted of an offence not warranted by the evidence, 
he has power under Section 423, Criminal Procedure Code to annul the 
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conviction and order a retrial of a case according to law, vide Empress v. 
Rem Prasad’. ` 

The learned counsel for the applicants has relied on Mubammad Saleh 
y. Emperor’. In this case the accused bad been acquitted under Section 
363, Indian Penal Code. After the acquittal, upon an application by the 
complainant, the Sessions Judge directed fresh enquiry to be made to ascer- 


tain whether offences under Section 366 or 368 or any other section of the Cee ee 


Penal Code had been committed by the accused. It was held that the 
order directing further enquiry should not have been made in view of his 
previous acquittal. The other case relied on by the learned counsel is Kals 
Nath v. Emperor‘. In this case the petitioners were tried on charges of 
kidnapping a minor girl and rioting with the common object of kidnapping 
the girl. The trying Magistrate acquitted them of the said charges but 
convicted them of being members of an unlawful assembly with the com- 
mon object of causing assault and wrongful restraint. In appeal the 
Sessions Judge set aside the conviction and ordered a retrial on charges of 
abducting the girl in order to confine her secretly and of rioting with that 
common object. It was held that retrial on the charges mentioned was 
barred by Section 403, Criminal Procedure Code. 

Both these cases relate to the cases of acquittal against which there was 
no appeal. Such an acquittal clearly bars retrial of the accused for the 
same offence under Section 403, Criminal Procedure Code. As already 
stated, there is no order of acquittal so far here. All that the learned Judge 
has done is that he has set aside the conviction and sentence which he had 
to do before directing the commitment of the applicants for trial to the 
court of sessions under Clause (b) of Section 423, Criminal Procedure 
Code. Section 403, Criminal Procedure Code does not bar the order of the 
learned Additional Sessions Judge. It is therefore ordered that the appli- 
cation be rejected. If the accused are on bail, they must surrender to 
their bail. : 

7718382] A. W. N. 112 "20 Cr. L. J. R. 526 
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SAMUEL JOHN AND ANOTHER 
VETSHS 
EMPEROR* 

Criminal Procedure Code, Sec. 162 and Evidence Act, Sec. 145—Witness conira- 
dicted by previous statement to police—Whether entire evidence discredited 
—Criminal Procedure Code, Secs. 238(2) ani 227—Charge of 1a pe—Convic- 
tlon of abetmeni of rape—No amendment of charge-sbeet necessary. 

a statement in the evidence of a witness in court is contradicted 
by his previous statement to the police, neither Sec. 162, Cr. P. C., nor 
Sec. 145, Evidence Act, lays down that the effect of the contradiction is to 
entirely discredit che witness. Not only would it be open to the jury to 
treat the contradiction as entirely discrediting the witness but it would also 
be open to the jury to treat the contradiction as discrediting only that 
portion of the evidence which has been contradicted. 

Where the charge is of rape and the conviction of abetment of rape, 


*Cr. A. 185 of 1935 7 


1080 HIGH .COURT [1935 ] 


Caan a beld, that che case comes under Sec. 238(2), Cr. P. C;, and no amendment 
= . `| Of che charge-sheet is necessary. s 
1933 en *" Dhum Smgh v. Emperor, 23 A. L. J. 436 and Raghunath Kandus v. 
Saun Jom Emperor, 24 A. L. J. 168 distinguished. 
Y: CRIMINAL APPEAL from an order of MauLvi Munamman TAQI 


KHAN, Sessions Judge of Bareilly. 

G. S. Pathak and A. Dharam Das for the appellants. 

Sankar Seren (Government Pleader) for the Crown. 

The following judgment was delivered by 

Berako: BENNET, J.—This is a criminal appeal on behalf of two persons and 
` their cases have been argued separately. The trial was by a jury; so although 
learned counsel have each entered in their grounds of appeal that the con- 
viction was against the weight of evidence on the record that is not a ground 
which can be considered by this Court. In addition to this argument it has 
been alleged that there was misdirection of the jury. In this file Laltu 
Singh has been convicted under Sec. 376, L. P. C. of rape of a young girl 
called Victoria Lazarus and Samuel John has been convicted of abetment 
of that rape. There was a third accused Daniel David who has been 
acquitted. The first argument in regard to misdirection is based ‘on a 
portion of the charge to the jury on p. 88 as follows:— 

If you do not believe Victoria’s statement, made in court, that the 
accused Samuel John and Daniel David also had raped her, but, if you 
believe her statement, made to the police—Ex. R—referred to above, you 
are entitled to find these accused or any of them, guilty of abetment of 
the offence of rape. 

The argument of learned counsel is that it was a misdirection of the 
court to tell the jury that they could convict on her statement to the 
police because a statement to the police of a prosecution witness is not 
evidence. If that were the meaning of the passage in question the argu- 
ment would undoubtedly be correct, but I must examine the circumstances 
of the case to understand what the judge meant by this passage and what 
the jury would understand.the passage to mean. The first report set out 

statements as follows:— 

(1) Laltu raped the girl while Samuel John and Daniel David held her. 

(2) Samuel John raped the girl while the other two accused held her. 

(3) Daniel David raped the girl while the other two accused held her. 

This report was made on October 16, 1934. On the same date the 
Sub-Inspector came to the house of the girl and took her statement at 
considerable length. In her statement she details the rape by Laltu with . 
the help of Samuel John and Daniel David. She then proceeded to say 
“After Laltu accused did the act the accused turned me out of the house” 
and the statement proceeds with further details. It will be noticed that 
she omits to mention the rape by Samuel John and the rape by Daniel 
David. Her statement to the police therefore had these two omissions. 
Now on p. 78 of the charge the court had pointed out these omissions and 
other omissions and stated: 

It is for you to decide as to whether the discrepancies or the omissions 
are material or not, and these would affect the prosecution case or not, 


zi 


A. L. J. R. HIGH COURT 1081 
- @ 


e 


or, as to -whether she is worthy of -being relied upon or not, and to what Canana 
extent, she is worthy of reliance. O g RES 
The Court therefore had put very fairly before the jury the fact that 
her statement to the police had certain omissions and as a result of those SAMUEL JoHN 
omissions the jury could come to a decision as to whether her evidence A 
Eefore the court should be relied on or not and if it were relied on to P= 
what extent they could act on it. The passage coming at the end of the Besmet, J. 
charge which was a very long one was merely a brief reference to what 
had been said previously in detail. I do not consider that the court meant 
to say or that the jury understood the court to say that the jury could 
convict certain of the accused for abetment of rape on a statement made 
out of court. What I think the court meant and what I think the jury 
would understand was that it was open to the jury to convict on the first 
statement inthe evidence in court that Laltu raped the girl while Samuel 
John and Daniel David held her. That statement was briefly referred to 
by the Judge as her statement made to the police. What the Judge meant 
was her statement in evidence which was also made to the police. The 
statement being made in court was of course the one on which the jury 
would act. I think therefore the objection is merely 2 verbal one and that 
the jury could not misunderstand what was meant. 


A further objection was taken that in the circumstances only two 
courses Were open to the jury: (1) to disregard the omission and accept her 
evidence in full, and (2) to treat Victoria as a witness unworthy of credit. 
Counsel argues that this is the intention of Sec. 162, Cr. POC. That Sec- 
tion says that the statement to the police may be used to contradict such 
witness in the manner provided by Sec. 145 of the Indian Evidence Act. 
It does not lay down that the effect of the contradiction is to entirely 
discredit the witness. Nor is such a result stated in Sec. 145 of the Evi- 
dence Act. In my opinion not only would it be open to the jury to treat 
the omission as entirely discrediting the witness but it would also be open 
to the jury to treat the omission as discrediting only the portion of the 
evidence which was omitted in the statement. 

I do not think therefore that it can be said that there was any mis- 
direction in this passage. 

There is however another defect in the argument of learned counsel. 
Section 145 of the Evidence Act states as follows:— 

A witness may be cross-examined as to previous statements made by 
him in writing or reduced into writing, and relevant to matters in ques- 
tion, without such writing being shown to him, or being proved, but, 
if it is intended to contradict him by the writing, his attention must, 
before the writing can be proved, be called to those parts of it which are 
to be used for the purpose of contradicting him. 

Now in the present case learned counsel admits that there was com- 
pliance by defence only with the first part of this section. On page 38 
the girl stated in cross-examination: | ; 

The darogha examined me on October 16, at my house . . I told 
him that John Samuel and Daniel David also had ravished me. 

This shows that the first portion of Sec. 145 would apply and the 
witness was cross-examined as to the previous statement made by her and 
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Gnana reduced to writing. But the second portion of Sec. 145 would not apply 


1935 


and her attention was not called to those parts of the writing which were ° 
to be used for the purpose of contradicting her. Learned counsel omitted 


SaMunL JoHN to put Ex. R to Victoria Lazarus. Her statement was taken on February 


¥. 


EMPEROR 





20, 1935. On February 23, 1935 on page 54 of the record the court 
allowed counsel for the defence to ask the Sub-Inspector, Maqbul Husain, 


Bennet, J. in cross-examination whether the statement Ex. R had been made to him 


by witness Victoria Lazarus and he said “Yes”. Now under Sec. 145 of 
the Evidence Act the court should not have allowed the counsel for defence 
to ask that question. The defence should not be allowed to prove the 
writing before the attention of Victoria Lazarus had been drawn to those 
parts of the writing which were to be used for the purpose of contradicting 
her. In this case as defence rely on the omission of statements by her, 
defence should have read out the whole of Ex. R to her and pointed out 
to her that the statements in question were not contained in it. The 
intention is that the witness should be given an opportunity of explaining 
how it was that those portions were omitted. No such opportunity was 
given to the witness and therefore under Sec. 145 defence should not be 
allowed to use Ex. R for the purpose of contradicting the witness. The 
learned Sessions Judge has acted with leniency towards the defence in allow- 
ing the defence to use Ex. R and defence cannot have any valid complaint 
in regard to the mention of Ex. R in the charge to the jury on p. 88. 

The next point which was argued was in regard to the charge. All 
three accused were charged with rape. One accused has been convicted of 
rape and one accused has been convicted of abetment and the other has been 
discharged. The argument is that there should not be a conviction for 
abetment without the charge being amended under Sec. 227, Cr. P. C. 
Learned counsel failed to note that when a charge is amended under Sec. 
227 then under Sec. 231 there is the right of recalling witnesses. In 
general that procedure exists and where it is necessary that a charge should 
be amended then such a right is allowed. There are however certain cases 
in which it is not necessary to amend the charge and a conviction can be 
made without a charge for the offence of which there is a conviction. 
Those matters are dealt with in Secs. 237 and 238. In my opinion the 
present case comes under Sec. 238(2) when a person is charged with an 
offence and the facts are proved which reduce it to a inor offence he may 
be convicted of the minor offence though he is not charged with it. In 
the present case the charge was of rape and the conviction was of the minor 
offence of abetment of rape. The sub-section clearly states that a charge 
is not necessary. Learned counsel referred to two rulings reported in Dbum 
Singh v. Emperor: and Raghunath Kendu v. Emperor*. In each of these 
cases there was a charge under Sec. 34 of the Police Act and a conviction 
under certain sections of the Indian Penal Code, 279 in one case and 290 
in the other. But it appears-‘to me that the view of the learned Judge of 
this Court was that these were not cases which would fall under Sections 
237 or 238, Cr. P. C. and therefore an amendment of the charge-sheet was 
necessary. The present case however is different as the charge was of a 
rape and the conviction was of aberment of rape and I consider that no 
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amendment of the charge-sheet was necessary. Canc aL 
The next point argued is on behalf of Laltu Singh. This was that the 307° 
court should have mentioned in its charge that the Imperial Serologist found  — 
that on the duster item No. 22, was the blood of a ruminant animal, Sawvar Jor 
Learned counsel argues that this showed that itém 22 could not be stained , 
with human blood. The evidence of the girl on the other hand was that — 
the duster had been used to wipe away the stains, and if her story was Besuet, J. 
correct it would have human blood on it. The Chemical Examiner stated 
that there were blood stains on this duster and that portions of the duster 
were sent to the Imperial Serologist. The fact that the portions sent to 
the Imperial Serologist contained stains of the blood of ruminant animal 
does not prove that the stains on the portion not sent were all of them of 
the blood of a ruminant animal. No conclusion can be drawn on that 
point and therefore it appears to me that the court cannot be said to have 
omitted to put any important point to the jury from which they could 
have drawn a conclusion in regard to this duster. 
The next argument which was made on behalf of Laltu was in regard 
to the age of the girl and it was stated that the charge to the jury should 
have mentioned that no baptismal certificate was produced. In the first 
place this was not a case in which the defence pleaded consent. It was 
only in case consent was pleaded that the question would arise as to whether 
the girl was of age to give consent in-law, that is, of the age of 14 or over, 
or not. The age therefore was in my opinion nat important. The next 
point is that it is the duty of a court to mention in a charge a summary 
of the case as laid before it in court. It is not shown by learned counsel 
that the defence addressed any argument to the court that no baptismal 
certificate had been produced. The only point he can show is that Lazarus, 
the father of the girl, was asked a question in cross-examination as to 
- whether he was in possession of the baptismal certificate of the girl and he 
stated that it had been lost. I do not think that it can be said that the 
court omitted an important point in not mentioning this fact. 
As regards the amount of sentence it is argued that Samuel John is 
aged 17 years. ‘This is not correct as the age given by him to the sessions 
court was 18 years. In any case I consider that two years’ imprisonment 
which he has received is a lenient sentence. The sentence of three years’ 
R. I. on Laltu is also a lenient sentence. I dismiss these appeals and direct 
that the accused should surrender to their bail to undergo the remainder 
of their sentences. j 


Appeals dismissed 


CHANDRABHAN LAL CRDONAL 
versus 
EMPEROR*® , ete 
Penal Code, Sec. 218 and Lend Records Manual, R. 98—Patwari—Wrong entry July 29 
in kbasra—W ben offence under Sec. 218 established. cae 
Under Rule 98, Land Records Manual, a patwari is responsible for the pene 
accuracy of all entries in the khasra and must satisfy himself of che facts 
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by inquiries from the persons concerned as well as by the field inspections. 
Where a patwari made 2 wrong entry knowing at the time that the entry 
he was making was wrong and it was proved that he had the criminal intent 
which would bring the case under Sec. 218, Indian Penal Code. Held, 
that the patwari was guilty of an offence under Sec. 218, Indian Penal Code. 


CRIMINAL APPEAL from an order of V. Menta EsQ., Sessions Judge 
of Mirzapur. 


K. D. Malaviya for the appellant. 
Sankar Saran (Government Advocate) for the Crown. 


The following judgment was delivered by 


BENNET, J.—This is a criminal appeal on behalf of one Chandrabhan 
Lal, a patwari, who has been sentenced to one year’s R. I. and Rs. 50 fine 
or in default three months’ further R. I. under Section 218, I. P. C. on 
the following charge:— - 

That you in 1341 F. being a public servant as 2 patwari of Kanak Sarai 
and as such charged with the preparation of khasra of that village framed 
the khasra of 1341 F. in respect of plots Nos. 396, 397, 398 in a manner 
which you knew to be incorrect, Le, in Column 8 you did not show the 
possession of Baijnath which was actually delivered to him by the civil 
court Amin on July 20, 1933 in your presence and instead put in cross 

" marks in Column 8 showing no change with intention of causing loss to . 

Baijnath. . l 

The facts alleged for the prosecution are that two brothers, Raghunath 
and Baijnath; were members of a joint Hindu family and they made a 
usufructuary mortgage of 16 fixed-rate tenancy plots to Ramdas, Bhag- 
wan Das and Ramsarup for Rs. 3000 on June 28, 1926. The mortgagees 
gave a lease of these plots to the mortgagors who executed a qabuliat. Rent 
fell into arrears and the mortgagees obtained a decree for arrears of rent 
and on May 29, 1933 they got ejectment of the mortgagors from these 
plots and actual possession was given to the mortgagees by ordèr of the 
reyenue court. Learned counsel alleges that there was delay in the order 
of the revenue court reaching the patwari and it did not reach him until 
March 13, 1934. That however was a different order and was an order 
for recording the name of the mortgagees. In addition to the delivery of 
possession by the revenue court there was a proceeding in the civil courts 
in which the Munsif’s court granted a decree for some other money to the 
mortgagors and in execution of that decree the equity of redemption of 
the mortgagors in these fixed-rate plots was attached and sold in auction 
and purchased by the decree-holders and on July 20, 1933 the mortgagees 


- obtained actual possession of the plots purchased by them in this auction 


sale with the exception of three plots which were in the possession of some 
prior mortgagees. Actual possession was obtained by the mortgagees of 
the three plots 396, 397 and 398 which formed the subject of the present 
charge. Possession was made over by the civil court amin on July 20, 
1933. Now the accused patwari was -present at the time this possession 
was made over and he signed the dakhalnama and also a compensation 
statement by which the amin arranged an amount of compensation for the 
value of the crop which-had been sown by the mortgagors. ‘The patwari 
alleges that he only came at the end ofthis proceeding and did not under- 
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stand what it was about. It is also to be noted that even after the order 
was received by the patwari on March 13, 1934 to record the name of the 
mortgagees over these plots the patwari did not comply with that order. 
The point which learned counsel argues in' regard to this is that the patwari 
thought that because under Rule 98 of the Land Records Manual the 
rabi partal which began on January 1 had terminated on February 15, 
1934, after that date he was not entitled to make the alteration. This 
view is quite wrong. Under Rule 98 the khasra is completed by April 30. 
The order was received by the patwari on March 13, and therefore it was 
his duty to have made the alteration. But the main point against the 
patwari is that in that rabi partal he made a wrong entry, that is, he made 
certain crosses which indicated that the mortgagors continued their posses- 
sion and were the cultivators of the crop which was standing on the 
ground at the time of his partal. Under Rule 98 a patwari is responsible 
for the accuracy of all entries in the khasra and must satisfy himself of the 
facts by inquiries from the persons concerned as well as by the field inspec- 
tions. Now in making this entry the patwari must have known that there 
had been this transfer of the crop by the civil court amin on July 20, 1933. 
He was therefore making an entry which he knew to be false. ` Consider- 
able argument has been made in regard to some remarks in the judgment 
about the patwari neglecting to report the change of cultivator to the 
supervisor qanungo. Such a report would be made under Rule 22, Sub- 
rule (3): But it does not appear to me that the court below regarded this 
matter as the ground for a conviction as this matter is no part of the charge 
against the patwari. I consider that the patwari made a wrong entry 
- knowing at the time that the entry he was making was wrong. The 
question is whether he had the criminal intent which would bring the case 
under Section 218, I. P. C. Learned counsel suggested that the patwari 
may have forgotten or may have made a mistake. The circumstances are 
that in the month of Asarh 1933 when the mortgagee wanted to cultivate 


these plots he was resisted and a report was made by Baijnath in the thana. 


The sub-inspector apprehending that there might be a breach of the peace 
came to the spot and in his presence Raghunath and Baijnath, the mort- 
gagees, got these plots in question ploughed and sown. I consider that 
such a proceeding must have been well within the knowledge of the 
patwari and that when the subsequent dakhalnama was made on July 20, 
1933 he must have been well aware that all actual possession and legal 
title had passed from the mortgagors. The result of the patwari making 
this wrong entry for the mortgagors was that when the mortgagees went 
to cut the crop on these numbers on March 1, 1934 there was a riot and 
the mortgagors were convicted of riot and of causing hurt to the mortgagees. 
Pte car nee ee nee ea ea 
view of the conduct of this patwari. By making a false entry he has 
induced the former tenants to commit a riot; and if such a false entry 
had not existed they would probably -not have endeavoured to resist the 
mortgagees by force. Under these circumstances the sentence imposed by 
the lower court cannot be considered excessive. 

Accordingly I dismiss this appeal. The accused must surrender to his 
bail and undergo the rest of his sentence. Appeal dismissed 
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MAHABIR (Defendant) 
VETSHS 


ANJUMAN WAZIFATUL MUSLIMIN (Plsintif)* 


‘Gift—In fevour of unregistered associstion—W bether good in law. 
Al 


though an unregistered society cannot sue or be sued unless all the 
members are impleaded, there never has been a rule that such an unregis- 
tered society cannot hold property. Accordingly an unregistered associa- 
tion is capable of being the recipient of a gift. 
Crv Revision from an order of Banu Brij BEHARI LAL, Small Cause 
Court Judge of Allahabad. 


Sri Narain Safei for the applicant. 
P. L. Banerji for the opposite party. 
The following judgment was delivered by 


`- KENDALL, J.—The facts out of which this application for revision 
arises are stated in the judgment of the trial court. The correctness of the 
decision is assailed on more than one ground. 

The first is that the Anjuman Wazifatul Muslimin is an unregistered 
association which could neither sue nor be sued, unless all the members of 
the association were impleaded. That this is so is clear from a number of 
decisions of this Court, among which may be mentioned the following. 
Ganesha Singh v. Mundi Forest Company', Penchaiti Akbara v. Gauri 
Kuyar, N. W. Club v. Sadullah’ and Rars Serup v. The Arya Samaj Dharam- 
pur*. At this stage however it appears that the plaintiff is not the Anju- . 
man Wazifatul. Mr. Aziz, Secretary of the Anjuman, applied for leave 
to sue in a representative capacity, and the court after the usual proceedings 
under Order 1, Rule 8 gave him permission to sue, so that the real plaintiff 
is Mr. Aziz suing in a representative capacity for the members of the 


Anjuman. The trial court in -a question made use of the 


expression “an unregistered society like the present plaintiff can sue,” but 
this is clearly wrong, as the decision quoted above shows. 

The trial court has decided that the gift was in favour of Mr. M. A. 
Aziz as secretary of the association, but it has been contended on behalf of 
the opposite party here that the gift was really made to Mr. Aziz. The 

of transfer is to the following effect. 

I desire that I may spend the money in the name of God. Therefore 

I have decided to transfer the rights in the said promissory note to the 

Anjuman for the purpose of scholzrships. Therefore I have executed this 

document in favour of Mr. Aziz in his capacity as secretary and gifted the 

promissory note in favour of the said gentleman, and he has accepted 
heey 

If the gift had been made to Mr. Aziz in his personal capacity he 

could have sued on the basis of the pramissory note and there would have 

been no difficulty. But it is maintained that this document had the effect 

of transferring the promissory note, not to Mr. Aziz in his personal capa- 
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city, but to the Anjuman. This -diffculty will be met in any case if 
Mr. Aziz is allowed to sue as the representative of the Anjuman, as has 
been done. o 

Finally it has been argued that assuming the gift to be made to the 
Anjuman, that association not being a registered association is not capable 
of being the recipient of a gift. There is some authority for this proposi- 
tion in the case of Mathura Kuer v. Dharain Samaj’. The circumstances 
there appear to have been quite different. ‘The finding of the court was 
that the Anjuman—the unregistered body—in whose favour the gift was 
said to have been made, had no definite existence until it was registered 
subsequently to the gift. There was therefore no body “who were capable 
of having the property transferred by the deed of 1908.” The deed pur- 
ported merely to transfer the property to the Anjuman. In the present 
case there does not appear to be anything indefinite about the identity of 
the body, and there was certainly nothing indefinite in the wishes of the 
transferor. The property was to be handed over to Mr. Aziz for the use 
of the Anjuman. In the case of Mobemmad Din v. Mst. Sardar Bib? a 
Bench of this Court held that although an unregistered society cahnot sue 
or be sued unless all the members are impleaded, there never has been a 
rule that such an unregistered society cannot hold property. It is not. a 
fact that they have no legal existence at all, though for purposes of pro- 
ceedings in court such a society is not a juridical person. 

The final result is that I do not see any need for interfering with the 
decision of the trial court, which is entirely equitable and which does not 
appear to me to be contrary to law. The application is therefore dismissed 

Application dismissed 
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MAHESH PRASAD (Decree-bolder) 


versus 
SHYAM LAL AND ANOTHER (Judgment-debtor)* - 

Limitation Act, Art. 182—Applicetion for execntion—Part payment—Time 
allowed to judgment-debtor by decree-bolder—Case dismissed—Fresh apphi- 

cation—Limit ation, . 
Where the decree-holder applied to the execution court to the effect that 
he had received a certain sum from the judgment-debtor and the execution 
case might be dismissed in part payment as two months time had been 
given to the judgment-debtor to pay the balance, and the court ordered 
as follows:—‘It is therefore ordered that this case be dismissed in part 
payment and the costs be borne by the judgment-debtor’. Held, that 
the order passed by the court was a ‘final order’ within the meaning of 
Art. 182(5) and limitation for a fresh application for execution must run 

from the date of that order. 


Crv Revision from an order of J. C. Marw Esa, Small Cause 


Court Judge of Cawnpore. 
Benod Beberi Lal for the applicant. 
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Shiva Prasad Sinba for the opposite parties. a 

The following judgment wa; delivered by : 

KENDALL, J.—The circumstances out of which this application has 
arisen are as follows:—The applicant is a decree-holder who had obtained 
a decree for money on January 31, 1928. He made an application for 
execution on August 20, 1928 and this application was dismissed in part 
payment on September 5, 1928. He made a second application on Feb- 
ruary 25, 1930, and on July 9, 1930 he made an application to the court 
to the effect that he had received Rs. 100 from the judgment-debtor and 
the case might be dismissed in part payment as two months time had been 
given to the judgment-debtor to pay the balance; and the court in conse- 
quence recorded gn order in the following words:— . 

Pus bukum bua keb mokadma baxa juzwi wasu! me kberiz kia jaya aur 
kbercha xima madiun rabe. 

It is, therefore, ordered that this case be dismissed in part payment and 
the costs be borne by the judgment-debtor. 

The decree-holder has now made a third application on September 8, 
1933. which the executing court has dismissed on the ground that it was 
made more than three years after the last order passed by the court. It is 
argued on- behalf of the decree-holder applicant that the period of two 
months grace allowed by the decree-holder to the judgment-debtor ought to 
be taken into consideration, and that limitation should, therefore, not be 
deemed to run from July 9, 1930 when the order was passed by the court 
dismissing the application, because it is said that that was only a provisional 
order and there was still two mcnths grace at the end of which the appli- 


‘cation must be deemed to have been dismissed, so that limitation should 


only be deemed to run from September 9, 1930, the end of that period of 
grace. 

There can be no doubt that the law applying to such a case as this is 
that contained in Article 182 of the Limitation Act. The time from 
which the period begins to run, therefore, is 

the date of the final order passed on an application made in accordance 
with law to the proper court for execution or to také some step in aid 
of execution of the decree or order 


_ as set forth in Clause 5, Column 3 of that Article. The executing court 


has relied on the decision of a Full Bench of. this Court in the case of 

Gobsrdhen Das v. Dau Dayal. The law of limitation that the Full Bench 

were considering in that case was Section 48, C. P. C. and not Article 182 

of the Limitation Act, but the principle laid down is that which has been 

enunciated by their Lordships of the Privy Council, namely, that . 

` .a man may bind himself not to execute a decree within a certain period, 
but he cannot by binding himself not to execute the decree for a certain 
period add to the time whick the law allows him to execute it. 


I have been ‘referred on behalf of the applicant to two cases of this 
Court in which a somewhat’ different view is said to have been taken, 
namely, the case of Chbattar Siagh v. Kamal Singh" and the case of Prem 
Narain v. Genga Ram.’ In the earlier case, which was a Full Bench case, 


71932 A. L. J. 365 . 125 A. L. J. 201 
*29 A., L. J. 436 
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it has been held that where’the execution of a decree has been suspended 
through no act or default of the decree-holder, he has a right to ask the 
court to revive and carry through the execution proceedings which have 
been suspended, and this right can be exercised by means of a proper 
application to that effect made within three years of the date on which the 
right to make it accrued, as such application would be one for which no 
period of limitation has been expressly provided and would, therefore, 
fall under Article 181 of the Schedule to the Limitation Act (ie, not 
Article 182). The Bench in that case came to the conclusion that the 
application with which they were concerned was not a fresh application 
but an application for revival of the proceedings in.execution. In other 
words the application of which it was held to be a revival had not been 
finally disposed of by the previous order passed by «the court. In the 
second case it was found that the execcting court had passed an interim 
order staying execution, and that the parties afterwards agreed that three 
months time should be allowed to the judgment-debtors to pay the amount 
failing which execution should proceed and subsequently the court ordered, 
The execution be struck off for the present, so that it was to the 
decree-holder to apply to the court to revive and carry through the pending 
execution and it was not incumbent upon him to file a fresh 
application to initiate a new execution. 

The crux of the matter, therefore, is whether the order of the court 
passed on July 9, 1930 was only a provisional order suspending the appli- 
cation for execution as in the two cases an which the opposite party relied, 
or whether it was a “final order passed on an application made” as referred 
to in Clause $ of Article 182 of the Limitation Acc. l 

I am clearly of opinion that in this case the order was a final order. 
It is certainly remarked that the decree-holder had given the judgment- 
debtor two months time in which to pay the balance of the decretal 
amount, but the order of the court is not that the proceedings are sus- 
pended but that the application is dismiesed and moreover costs are given 
against the judgment-debtor. Further the decree-holder himself did make 
a fresh application on September 8, 1933 which appears to be an appli- 
cation for a new proceeding and not merely one reviving a proceeding 
which has only been suspended. It follows, therefore, that limitation under 
Article 182 of the Act must run from the date of that order and the 
decision of the executing court is perfectly correct. The application is, 
therefore, dismissed with costs. 

Application dismissed 


PYARE LAL AND OTHERS 
Versus 
DWARKA PRASAD AND OTHERS* 

Criminal Procedure Code, Secs. 141, 133 end 138—Provisional order under 
133— Jury appointed under Sec. 138—Abplicant negligent end obstructive— 
Jury unable to return verdict—Magistrate confirms order without notice to 
appliceni—y betber order valid. 


*Cr. Ref. 442 of 1935 


— 
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Where the person against whem a provisional order under Sec. 133, 
Cr. P. C., is made by a magistrate, applies to the magistrate to appoint a 
jury, and the jury, which is appointed by him, is unable to return a verdict 
because the applicant has been negligent or obstructive and has wilfully 
abstained from appearing before the jury, there is no obligation on the 
magistrate under Sec. 141, Cr. P. G. to issue notice to the applicant before 
making the provisional order absolu-e. 

CRIMINAL REFERENCE by the Additional Sessions Judge of Agra. 


B. L. Dave for the applicants. 
K. D. Malaviya for the opposite parties. 
M. Waltullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


COLLISTER, ‘J.~—This is a reference by the Additional Sessions Judge 
of Agra recommending that an order of the City Magistrate dated April 
24, 1935 be set aside. By that order the City Magistrate made absolute 
an order which had been issued to the <pplicants under Sec. 133, Cr. P. C. 
The ground on which the learned jucge recommends -that the order of 
April 24 be set aside is that it was passed without an opportunity being 
given to the applicants of being heard. 

A petition was presented by the opposite party on January 9, 1934 
against the three applicants and seven other persons complaining that they 
were squatting and selling vegetables at a public place in front of the shops 
occupied by the opposite party and that they thereby constituted an unlaw- 
ful obstruction. On receipt of this petition the City Magistrate at first 
wrote to the Chairman of the Municipal Board in the hope that he might 
be able to arrange matters; but when no action was taken, a second petition 
was put in and the proceedings under Sec. 133 were thereupon revived. 
Two local inspections were made by tae City Magistrate and an enquiry 
was made under Sec. 139A, Cr. P. C. Ultimately the proceedings were 
stayed pending the decision by the civil court. Thereafter four persons— 
who were not the opposite party—instituted a suit in the Munsif’s court 
against the three applicants, the plaintiffs in that suit alleging themselves 
to be trustees of a Jain Pathshala which owned certain shops in that locality. 
On October 12, 1934 judgment was given in favour of the plaintiffs. 

After this, on April 9, 1935 it a that a jury was appointed by 

ch Sec. 135 (b), Cr. P. C. and the 
Tahsildar was appointed foreman. He fixed April 16, 1935 for the attend- 
ance of the parties and the jurors, but on that date neither of the two 
jurors who had been naminated by the applicants was present and the 
applicants themselves were also absent. The case was adjourned to the 
following day and on that day also one of the jurors nominated by the 
applicants was absent and also the applicants themselves. The foreman 
then submitted his report to the court. On receipt of that report the 
City Magistrate on April 24 passed the order to which the learned judge 

takes exception. ‘The judge observes: 
The learned magistrate has apparently taken proceedings under Sec. 141, 
Cr. P. C., but he does not appear to have given any opportunity to the 
applicants to appear before him and to produce any evidence if they so 

liked. 
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He then cites the case of Ajudbia Tewari v. Emperor! decided by a 
learned judge of the Patna High Court. But in that case all that happened 
was that the jury failed to report within the time which had been allowed to 
them; there was no question of negligence or obstruction. In the case of 
Jib Lal Teli v. Gena Sabs? another learned judge of that court ruled that 
if the jury failed to return their verdict within the time fixed, the magistrate 
had jurisdiction to make the order absolute; but where a jury failed to 
perform its duty through no fault of the person against whom a conditional 
order had been passed, the magistrate in acting under Sec. 141 might in 
the exercise of his discretion give the petitioner a chance of showing cause 


and satisfying himself that there was no reason to make the order absolute. 


In the present case, as I have already shown, the applicants wilfully absented 
themselves on April 16 and again on April 17, 1935 and ‘the magistrate has 
found that it was on account of the tactics adopted by the applicants that 
the jury was unable to return a verdict. In my opinion the City Magis- 
trate was fully justified in making his provisional order absolute. More- 
over, two local inspections had already been made and evidence had been 
given in proceedings under Sec. 139A. Section 141 of the Criminal Pro- 
cedure Code is worded as follows: 

If the applicant, by neglect or otherwise, prevents the appointment of the 
jury, or if from any cause the jury appointed do not return their verdict 
within the time fixed or within such further time as the magistrate may 
in his discretion allow, the magistrate may pass such order as he thinks fit, 
and such order shall be executed in the manner provided by Section 140. 

Thus it will be seen that the legislature is silent as regards an oppor- 
tunity being given to the person who had applied for a jury of showing 
cause and producing evidence; and the reason for such silence is, I think, 
clear. There will be cases, as, for example, where the jury is unable to 
report within the time fixed for reasons beyond the control of the applicant, 
where it would be improper for the court not to hear the applicant and 
allow him to show cause before the order was made absolute; but where 
the applicant has been negligent or obstructive and has wilfully abstained 
from appearing before the jury, which had been appointed at his instance 
to settle the dispute, there is in my opinion no obligation whatsoever on the 
court to issue notice to him before confirming the provisional order which 
had been passed under Sec. 133. This being my view, I reject this 
reference. Let the record be returned. 

Reference rejected 
1A. L R. 1923 Pat. 131 "A. L R. 1923 Pat. 229 


Lord 
Blenesburgh 
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ADVOCATE GENERAL OF BOMBAY (Petitioner) 
VETSHS 
PHIROZ RUSTOMJI BHARUCHA AND ANOTHER (Respondents) 

Bar Councils Act (XXXVII of 1926), Sec. 10(1)—Advocate—Convicted of 
criminal offence—wW betber- High Court can take disciplinary action—Duty 
of High Cowrt—No burden on Advocate General to prove grounds of con- 
viction—High Court decides that no disciplinary action is called for—Judicial 
Committee will not interfere. — - 

The fact that an advocate has been convicted of a criminal offence is 
evidence of->his misconduct within the meaning of Section 10(1), Bar 
Councils Act (XXXVI of 1926), and this misconduct, though not com- 

eS U I EO capacity, entitles the court to take disciplinary 
action against hi 

Where after considering the circumstances of a case the High Court 
decides, in the exercise of its statutory discretion, that the misconduct so 
proved did not call. for any disciplinary ‘action, whether in the nature of 
reprimand, suspension, or removal from practice, the action of the High 
Court in thus exercising their discretion is not such as His Majesty can be 
advised by the Judicial Gani of the Privy Council further to consider. 

Where an advocate has been convicted of having been a member and 
having assisted and managed the operations of an unlawful association hav- 
ing for its object interference with the administration of the law or with the 
maintenance of law and order and constituting a danger to the public peace, 
it is for the court to decide whether the conviction is evidence of such 
misconduct on the part of the advocate as to render him unfit for the 
exercise of his profession, or to call for the court’s censure. It is for the 
impugned advocate to adduce any considerations which might induce the 
tourt to refrain from taking disciplmary action, and it is not incumbent 
on the Advocate General to adduce evidence of the grounds on which the 
conviction was based. 

Special leave to appeal against the judgment of the Bombay High Court 
reported in I. L. R. 59 Bom. 57 refused, 


APPEAL from a decision of the High Court of Judicature at Bombay. 


- A. M. Dunne, K. C. and Sir Thos. Strangman for the appellant. 
D. N. Pritt, K. C. and W. Wallach for the respondents. 


For a report of the arguments see 37 B. L. R. 722. 

The following judgment was delivered by 

Lorp BLANESBURGH— Their Lordships after hearing these petitions 
came to the conclusion that in none of them were the circumstances such 
as to justify them in advising His Majesty to grant special leave to appeal, 
and gave expression to that conclusion. 

Their Lordships now propose to state in a few words certain consi- 
derations which were present to their minds in reaching their decision. 

It is plain that the learned judges of the High Court held that the fact 
that the advocates concerned had been convicted of a criminal offence was 
evidence of their misconduct within the meaning of Section 10(1) of the. 
Bar Councils Act and that this misconduct, though. not committed in their 
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professional capacity, entitled the Court to take disciplinary action against 
them. With this view their Lordships agree. . The learned Judges, in the 
exercise of their statutory discretion, then proceeded to consider whether 
in the circumstances the misconduct so proved called for any. disciplinary 


- action whether in the nature of reprimand, suspension, or removal from 


# 


practice. The learned’ Judges decided that it did not. So interpreted, the 
action of the High Court in thus exercising their discretion is not such as 
His Majesty can be advised further to consider. 

But to avoid all misapprehension their Lordships think it right to add 
that in so advising His Majesty they must not be taken to endorse all the 
views which are expressed in the judgment of the learned Chief Justice and 
his colleagues. In particular, their Lordships do not think’ that it was 
incumbent on the Advocate General to adduce evidence of the grounds on 
which the convictions were based. It was for the Court to decide whether 
conviction of having been a member and having assisted and managed the 
operations of an unlawful association having for its object interference with 
the administration of the law or with the maintenance of law and order 
and constittiting a danger to the public peace was evidence of such miscon- 
duct on the part-of an advocate as to render him unfit for the exercise of 
his profession, or to call for the Court’s censure.. It was for the impugned 
advocate to adduce any considerations which might induce the Court to 
refrain from taking “disciplinary action. 

Their Lordships do not however find that the learned judges mis- 
directed themselves in law as to their powers in the exercise of their dis- 
cretion and, that being so, it would not be fitting to express any opinion 
by way of agreement or otherwise on the considerations upon which they 
proceeded in deciding to refrain from any disciplinary action. 

These observations apply equally to the case of the pleaders. 

Leave refused 

Solicitor, Indis Office—Solicitor for the appellant. 

Hy. S. L. Polak & Co.—Solicitors for the respondents. 


BASANTI DEVI 
- Versus 
SAHODRA AND OTHERS” : 
Civil Procedure Code, Sec. 22—Applicetion usder—Failure to give notice prior 
to application—Effect of—Jurisdiction of Conrt questioned in miscellaneous 
application—Effect of. 

Where no notice of an application for transfer under Sec. 22, Civil 
Procedure Code, was given to the opposite parties before making the appli- 
cation, but notice was issued to the opposite parties on the application 
itself. Held, that although Sec. 22, C. P. C. contemplates the giving of a 
notice prior to the application and such a notice should as a rule be given, 
yet there is do indication that the failure to give such a notice is fatal to 
the application, and the failure at an earlier stage was cured by the issue 
of a notice on the application itself. 

Where the defendant had questioned the jurisdiction of the court in a 
miscellaneous application, but the court repelled the contention, and in 
l l *Cr. Rev. 150 of 1935 i 

140 
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the application by the defendant under Sec. 22, C. P. C., the jurisdiction 
of the court was not questioned. Held, there was nothing in the conduct 
of the applicant which disentitled him from maintaining the application 
under Sec. 22, C. P. C. 
Purna Chandra Mukerji v. Dhone Kristo Biswas, 12 A. L. J. 896 dis- 
tinguished. 
ORDER on the application of Mst. Basanti DEVI. 


K. N. Katju and Vishwa Mitra for the applicant. 

S. N. Sen and G. S. Pathak for the opposite parties. 

The judgment of the Court was delivered by f 

Bayral, J.—This is an application by Mst. Basanti, a defendant in civil 
suit No. 16'of 1935, pending in the court of the Subordinate Judge of 
Agra, and the prayer in the application is that the said suit be transferred 
to the Hon’ble Chief Court at Lucknow. The application is headed under 
Section 22 of the Code of Civil Procedure, and it is obvious that the inten- 
tion of the applicant is that we should come to a determination under the 
provisions of that section. 

The facts on which the application is based are that the suit relates to 
certain property which was owned by one Lala Murlidhar and to a certain 
will which was executed by the aforesaid person. It is said that Murlidhar 
executed a will in 1931 and died in 1934 and that he possessed considerable 
movable and immovable property, the bulk of which les in the districts of 
Lucknow and Partabgarh. The suit brought by the opposite parties was 
for a declaration that the alleged will was a forged will and that 

the estate of Lala Murlidhar in the hands: of Mst. Basanti Devi and 
Anand „Behari Lal and in whosoever name be reduced ,in possession by 
appointment of “Receiver for the lifetime of Mst. Basanti Devi, _ 
The suit itself was based on the allegations that the will was not a genuine 
will and that Mst: Basanti Devi the widow of Murlidhar who was entitled 
only to a Hindu widow’s estate had come under the influence of one Anand 
Behari Lal and was wasting the property. 
‘The case of the defendant, Mst. Basanti Devi, who is the applicant 


.. before us is that although the Agra Court has jurisdiction, inasmuch as a 


portion of the property is situate within the jurisdiction of the Subordinate 
Judge of Agra, yet a strong case of balance of convenience exists for the 
case being tried at Lucknow. It is pointed out that the bulk of the pro- 
perty is in Oudh, that Murlidhar resided in Lucknow, that the will was 


‘executed at Lucknow and that therefore the witnesses who would be pro- 


duced by the parties in connection with the suit instituted by the opposite 
parties will be from Oudh. It is further stated that the receiver who is 
to be, according to the plaint allegations, a permanent. receiver for the 
lifetime of the Hindu widow should naturally come from Lucknow, and 
the courts at Lucknow would be in a better position to nominate such a 
person and to see that their directions are properly carried out. 

In reply it is contended that it is to the convenience of the plaintiff 
that the suit should be instituted at Agra inasmuch as the plaintiff is a 
purdahnashin lady who, although she resides with her husband at Delhi, 
has her father living permanently at Agra. It is also said that the plaintiff 


` is the dominus litis and has a right to choose the forum, and the courts 
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ought to be very reluctant in depriving the plaintiff of that right anda Gm 
transter should not be made unless exceptional circumstances exist and a ay 
strong case has been made out on the question of balance of convenience. Z 
The argument is that the convenience of the parties alone should not be Basan Devi 
considered, but the totality of circumstances should indicate that a suit eee 
should proceed in a court different from the court chosen by the plaintiff. — 
We have heard learned counsel at great length on this point, and although >eiPe, J. 
we agree with the above proposition of law submitted by Dr. Sen which is 
supported by several authorities, we have come to the conclusion that in 
the present case there is a preponderance of balance of convenience in the 
suit being proceeded with at Lucknow. 
As pointed out before, the will was executed at Lucknow and the 
testator resided at Lucknow. The bulk of the property is situate at Luck- 
now, the witnesses obviously would come from Lucknow and the court at 
Lucknow would be in a better position to enforce its orders. We might 
mention that the plaintiff after having instituted her suit asked for the 
appointment of a commissioner in order to prepare an inventory of certain 
movable property and the Subordinate Judge of Agra appointed such a 
commissioner. It is stated in the affidavit of the opposite parties that 
when this commissioner went to make the inventory of certain properties 
at Lucknow he was met with resistance znd the commission could not be 
executed. Such a thing, we are of the opinion, would not have happened 
if the commission had been issued from a Lucknow court. On the merits, 
therefore, we are of the opinion that the case should be tried at Lucknow 
and not at Agra, and we make a declaration under Section 22.40. P C: 
that the suit shall proceed in the Chief Court at Lucknow. 
Two questions of law were argued before us and we think it necessary 

to notice them in the course of our judgment. It was said that no notice 
of the application was given to the opposite parties before making the 
application, and the contention is that this failure is fatal to the application. 
It is true that Section 22, C. P. C. says that 

where a suit may be instituted in any one of two or more courts and js - 

instituted in one of such courts, any defendant, after notice to the other 

parties, may . . .. apply to have the suit transferred to another 

court. 


It is conceded that no notice was given to the opposite parties before the 
application for transfer, but the submission is that this does not entail the 
dismissal of the application when as a matter of fact notice has issued to the 
Opposite parties on the application itself. Reliance is placed by the plaintiff 
opposite parties on the case of Gulab Chend v. Sher Singh! where it was 
said that the words in the section clearly indicate that the notice must be 
given prior to the making of the application, but the learned Judge imme- 
diately after says that the point is to some extent a minor point. A case 
of Lahore High Court, Edulji Dinshew v. Dhenpat Mal Bhagwan Das’, 
was also brought to our notice and there it appears that a learned Judge 
of the Lahore High Court ‘had dismissed an application for transfer on this 
preliminary objection but thefe is no discussion of the point in the case. 
We are of the opinion that although the section contemplates the giving 
135 L CG 616 *[1928] A. I. R. Lah. 183 
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of a notice prior to the application and. such a notice should as.a rule be 
given yet there is no indication that the failure to give such a notice is fatal 
to the application. In our view the failure at an earlier stage was cured 
by the issue of a notice on the applicatipn itself. The object seems to be 
that an order for transfer should not be passed without hearing the other 
side and that the other side should not in any way be prejudiced. We are 
satisfied that in the present case the proceedings in the court below were 
not in’ any way obstructed or delayed by the failure to give notice prior to 
the making of the transfer. 

The second question of law that was argued was that the applicant 


` before us having questioned the jurisdiction of the Agra Court could not 


maintain an application under Section 22, C. P. C., and in this connection 
reliance was placed on the case of Purna Chandra Mukerji v. Dhone Kristo 
Biswas? and on the case of Askeran Baid v. Bhola Nath.* It appears that 
in the present case the defendant had -questioned the jurisdiction of the 
Subordinate Judge of Agra in a miscellaneous application, but the learned 
Subordinate Judge repelled the contention. In the application before us 
the jurisdiction of the court below has aot been questioned: and the appli- 
cation proceeds on the assumption that the court at Agra had jurisdiction 
to try the suit. In the two cases on which reliance has been placed the 
applicant while making the application for transfer questioned the juris- 
diction of the court, and it was pointed out that under such circumstances 
it was not open to the party to invoke the provisions of Section 22, C. P. C. 
which contemplate the existence of jurisdiction in the tourt where the suit 
is pending. We think the two cases are clearly distinguishable, and there 
is nothing in the conduct of the applicant which disentitles him from the 
relief which he claims. ka 

For the reasons given above, we determine that the suit shall proceed 
in the Chief Court at Lucknow and the proceedings at Agra will naturally 
come to an end. We make no order as to costs. 

P12 A. L. J. 896 t21 Oudh Cases 217 


NANKU AND OTHERS 

versus 

EMPEROR* 
‘Penal Code, Sec. 89-and Child Marriage Restraint Act (XIX of 1929)—Obteining 
possession of minor wife aged 10 years—By ber busband—Not for ber benefit. 
To obtain the benefit of the exception embodied in Sec. 89, Penal Code, 
it is necessary to show that the act done was for the benefit of the minor. 
It is against the policy of the Child Marriage Restraint Act (XIX of 1929) 
that a husband should obtain possession of his wife if she has not attained 
the age of 14 years laid down in the Act. Accordingly the obtaining 
possession of a minor wife aged 10 years by her husband cannot be for her 
benefit as the law clearly provides that such marriages shall not take place. 


CRIMINAL APPEAL from an order of B. R. James Esq., Additional 
Sessions Judge of Budaun. 
T. A. Bradley for the appellants. 
*Cr. A. 224 of 1935 
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Sankar Saran (Government Pleader) for the Crown. 
The following judgment was delivered by 


- BENNET, J.—This is an appeal on behalf of four persons Nanku, 
Asharfi Singh, Shankar and Ramlal, who have been convicted by the sessions 
court of Budaun under Sections 148 and 352/149, L P. C. and Shankar has 
also been convicted under Section 19(f) of the Indian Arms Act. Sen- 
tences of 1 and 2 years’ R. I. under Section 148 and 3 months’ and 1 
month’s R. I. under Section 352{149, I. P. C. have been imposed and an 
additional one year’s R. I. under the Arms Act on Nanku. ‘The circum- 
stances are somewhat peculiar. It is admitted that the accused Nanku, 
whose age is given as 20 years, was married four years ago to a child Mst. 
Chandrakali, whose age is about 10 years and her age at that period was 
apparently 6 years. She stayed with her husband for 15 days only after 
the marriage and she was then brought back to the home of her father 
Durga Prasad. Durga Prasad refused to allow his daughter to go back to 
her husband. ‘The reason which he has given in cross-examination is: 

I do not send my daughter to her husband as she is too young and as her 
husband cannot support her properly. 

For the defence it was alleged that Durga Prasad had some intention 
of remarrying her to someone else. Learned counsel alludes to a passage 
where Durga Prasad states “In our community a woman can be remarried” 
(hamlogon men dusri shadi hai). But this passage apparently means 
that widows can be remarried and it does riot mean that a woman who has 
her husband alive can be remarried in this caste of Sunars. Learned counsel 
points,gut that the allegation that Durga Prasad was going to marry his 
ee to someone else was pleaded by the accused to the committing 
magistrate; but the mere making of an allegation is no proof and there is 
no evidence on the record that Durga Prasad had any such intention.. In 
fact Durga Prasad specifically denied that he ever said anything of the 
sort to Nanku. 


Now Nanku desired to obtain possession of his wife and learned counsel 
argues that it was legal for him to obtain possession of her because as her 
husband he was entitled to be her legal guardian. Learned counsel refers 
to Mulla’s Principles of Hindu Law, seventh edition, Paragraphs 442 and 
443, where it is stated that the husband is a lawful guardian of his minor 
wife and is entitled to require her to live with him, however young she 
may be, unless there is a custom enabling the wife to live with her parents 
until.she has arrived at puberty. In Paragraph 444 the remedy of the 
husband is stated to be a suit for restitution of conjugal rights, and in 
Paragraph 442 no agreement between the parties would be an answer to 
such a suit. But it is not written anywhere in Mulla that a husband has 
any right to enforce his rights over his wife otherwise than by a suit in the 
courts. Learned counsel Mr. Bradley for the appellants contends that this 
is a case in which Nanku was entitled to take his wife away, whether she 
desired to come home or not; in other words that it was a case where a 
man is entitled to the doctrine of self-help. He relies on Section 89 of the 
Indian Penal Code which states: 

Nothing which is done in good faith for the benefit of a person under 
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12. years of age or of unsound mind or by consent either express or 
implied of the guardian or other person having lawful charge of that person 
is an offence by reason of any harm which it may cause . ` to that 


person. 
To obtain the benefit of this exception it is necessary to show that the 
act was done for the benefit of the minor. In the present case it appears 


_ that Nanku desired to have possession of his wife for his own benefit. But 


it does not follow that for Nanku to obtain possession of the person of his 
wife would be for her benefit. She has not attained the age of puberty 


and apparently the presumption is that Nanku desired to have her for the 


purpose of having sexual connection with her. This purpose is one which 
it is the policy of the law to prevent. Under Act XIX of 1929, an Act 
to restrain the solemnisation of child marriages, otherwise known as the 
Sarda Marriage Act, it is stated to be an-offence if after April 1, 1930, 
when the Act came into force, any marriage is celebrated with a female 
under 14 years of age. Now the marriage in question having taken place 
four years before the sessions trial in 1935 must have taken place in 1931, 
that is, after this Act came into force. The celebration therefore of this 
marriage was a criminal offence. Clearly it is against the policy of the 
Act that a husband should obtain possession of his wife if she has not 
attained the age of 14 years laid down in the Act. I cannot therefore 
consider that the obtaining possession of this minor by Nanku would be 
for her benefit as the law clearly provides that such marriages shall not take 
place. No doubt the Act does not make the marriage illegal and after the 
girl has attained 14 years the objection would no longer arise, but the girl 
is at present only 10 years of age and the objection does exist. . Moreover 
this question of guardianship for which learned counsel relied on two 
rulings, Emperor v. Sital Prasad’ and Sabarali Mabammad v. Kemizuddin 
Mabemmad", is a question which has arisen in connection with convictions 
under Section 366, I. P. C. for kidnapping from lawful guardianship. In 
the present case the trial and convictions are not under that section but are 
under Sections 148 and 352/149, I. P. C. 

. The next legal argument which was addressed to me was that the 
Sections 148 and 149 would not apply because it is not shown that there 
were five persons concerned in the transactions. Seven persons were placed 
on trial before the learned Sessions Judge and he has acquitted three of 
these persons. The argument therefore is that on his findings there were 
only four persons concerned in these transactions. But I find that at the 
end of his judgment the learned Sessions Judge states “that a number of 
guilty persons have escaped.” He therefore was of opinion that there were 
2 larger number of persons concerned in these transactions than the four 
whom he convicted. In the first report there were seven persons named 
and the complaint was that 15 or 20 other persons unknown with these 
seven persons, that is, 22 to 27 persons in all, committed the riot in question. 
The prosecution evidence is to that effect. As regards the three persons 
who were acquitted by the sessions court two of these persons, Jadon Singh 


- and Har Prasad, were arrested on the spot by Sub-Inspector Krishna Kumar 


Chaturvedi. He stated that the persons “were resisting the scouts and 
*L L R. 42. AlL 146 at 149 "L L R. 58 Cal. 987 
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others who were helping the girl.” ‘The learned Sessions Judge in consi- 
dering the evidence of the prosecution against these accused Jadon Singh 
and Har Prasad on pages 89 and 90 omits to notice the evidence of this 
sub-inspector as to what they were doing when they were arrested. I see 
no reason to disbelieve the evidence of the sub-inspector and accordingly it 
appears to me that these two persons were also taking part in the riot. 

Learned counsel has addressed some arguments to me in regard to the 
other four persons who were convicted; but it appears to me that they were 
undoubtedly taking part in the riot also. There were therefore at least 
six persons who took part in this affair who were known besides a number 
of others who were apparently not known. 

' In regard to the accused Buddha who was also acquitted the court 
below merely gave him the benefit of the doubt. 

I now come to deal with the question of what occurred according to 
the prosecution: The prosecution stated that Durga Prasad, the father of 
Mst. Chandrakali, went for a walk to see a certain mela and his daughter 
who was sitting near the mela was suddenly seized by Nanku and a large 
party of persons, 3 of whom had guns and the rest had kathis. Nanku 
caught hold of the arm of the girl and dragged her for a considerable 
distance. Her brother Ram Sarup, a boy of 12, ran up and raised an 
alarm. The accused Shankar had a bandoleer of cartridges and a gun and 
he fired 2 shot and another shot was fired half a minute later. Two boy 
scouts who were on duty at the fair, Durga Prasad and Muhammad Ibrahim, 
came up and made an attempt to prevent the party of the accused forcibly 
taking away.the girl. Nanku snatched the gun and pointed it at the chest 
of the scout Durga Prasad and threatened to fire. The scout Muhammad 
Ibrahim ran away. Sub-Inspector Krishna Kumar Chaturvedi came up 
with some constables and saw Nanku dragging along Chandrakali who was 
screaming and the accused helping Nanku and resisting the scouts and the 
sub-inspector arrested Jadon Singh, Har Prasad, Nanku and Shankar. The 
guns had been taken away by the other accused who ran away but Shankar 
was found in possession of the bandoleer of cartridges in which there were 
23 live -12 bore cartridges. A number of witnesses are produced to support 
this story. It is obvious that the sub-inspector and the two boy scouts 
who belonged to the Baden-Powell Scouts are independent witnesses and 
have no reason to give false evidence. The boy scout Durga Prasad, aged 
18 years, states that he saw Nanku and a number of persons with him 
dragging this girl along who was screaming~and that there was a crowd. 
Muhammad Ibrahim gives similar evidence. It is obvious that what was 
going on was a riot and that there were a large number of persons con- 
cerned in it in the party of the accused. I am of opinion therefore that 
Sections 148 and 149, I. P. C. do apply. 

Learned counsel argued further that Section 352, I. P. C. criminal 
force, would not apply because in the definition of criminal force in 
Section 350 there is the element “in order to the committing of any 
offence.” He argues that for a husband to take his wife would not be an 
offence. It may be that the particular offence of kidnapping would not 
exist but it appears to me that the latter partion of the definition of Sec- 
tion 350 does apply, that is, to cause injury, fear or annoyance to the 
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person to whom the force is used. I consider that Nanku in dragging his 
wife forcibly caused injury, fear and annoyance to her, and I do not consi- 
der that a husband has any legal right to cause injury, fear and annoyance 
to his wife. His wife was at the time living with her father. If Nanku 
had a legal right to obtain possession of his wife the means which he should 
have used were to have recourse to the courts and not to use force. I may 
point out that under Section 141, Fourth, it is a part of the definition of 
an unlawful assembly where criminal force is used to enforce any right. 
Even therefore if the right existed the right must not be enforced by the 
use of criminal force, and where five or more persons employ criminal force 
for the enforcement of a right they constitute an unlawful assembly. 
One point taken in the grounds of appeal was that it was not suggested 
that the appellant Nanku was armed with a deadly weapon and his con- 
viction under Section 148 was illegal. The witness Durga Prasad, the boy 
scout, states that Nanku pointed his gun at him and threatened to fire at 
him. ‘This is also stated by the scout Mihammad Ibrahim. The same 
statement occurs in the evidence on page 11 of Durga Prasad and in the 
statement to the police on page 17 of Muhammad Ibrahim scout. Learned 
counsel invited attention to these two places because he said that the state- 
ment was not there, but his argument is incorrect. These two witnesses 


stated that there were three guns, one with Nanku, one with Asharfi Singh 


and one with Shankar. These three persons have been correctly convicted 
under Section 148, I. P.C. The remaining accused Ramlal has not been 
convicted under that section. The-e was also a conviction of Shankar 
under Section 19 (f) of the Arms Act. For his defence it is argued that 
there are various rulings of this Court that the possession by a servant of 
a gun is legal if his master has a license for the gun. In those cases the - 
servant was carrying thé gun for a lawful purpose on behalf of his master. 
In the present case the gun was used by Shankar in a riot and he fired the 
gun for that purpose. Obviously this was not possession for a lawful 
purpose. It is not possible for a person licensed to possess gun to authorise 
the possession of that gun by his servant for an unlawful purpose. There- 
fore I consider that the rulings in question do not apply and that Shankar 
has been correctly convicted under Section 19(f) of the Indian Arms Act. 

The only question remaining is the question of sentences. The sessions 
court has provided that the sentences should be consecutive. I consider ` 
that the sentences imposed are severe in the case of Nanku and accordingly 
I reduce his sentence from two years’ R. I. under Section 148 to one year’s 


-R I. I also reduce the sentence on Shankar under Section 19(f) of the 


Arms Act from one year’s R. I. to sx months’ R. I. Otherwise I main- 
tain the convictions and sentences and dismiss the appeal. Those accused 
who are on bail must surrender to their bail and undergo the remainder 
of their sentences. 

The courageous conduct of the B. P. boy scouts Durga and Muham- 
mad Ibrahim is commended and this judgment may be shown to Mr. Justice 
Iqbal Ahmad, Provincial Commissioner. 
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PARSHOTTAM KANDU Canaan 


VETIHS oe 
EMPEROR* ae 


Municipalities Act (Local, II of 1916), Secs. 178, 180 and 185—Application under Merch 22 
Sec. 178—Board senctions proposed wall leaving some space from lene—Wel oo 
erected without leaving such space—Effect of Sec. 180(5)—Interpretation cœ y 
of—Secs. 307, 318 and 321—Case tender Sec. 307—Whetber Criminal Court Bexwat, J 
can go into legality of notice. : 

a person applied to the Municipal Board under Sec. 178, Muni- 
cipalities Act, for making a wall near a lane and the Board in granting 
sanction to the applicant laid down the condition that a of 9ft. should 
be left to the south-west of the proposed wall, and wall was built 
without leaving such space. Held, that even if the Board acted beyond 
its powers in laying down the condition, the fact remains that no sanction 
was given to the applicant to build the wall at the place where it had been 
actually constructed, and the applicant therefore contravened the provisions 
of Sec. 180(5), Municipalities Act, in construct:ng the wall, and he was 
liable to conviction under Sec. 185 of the Act. 

Section 180(5), Municipalities Act, does not require that the notice under 
Sec. 178 must be such notice as was absolutely necessary to be given. 
Qnaere—Whether it is open to the Criminal Court hearing a case under 
Sec. 307, Municipalities Act, to enquire into the legality or otherwise of 
the notice issued by the Board. 
CRIMINAL REFERENCE from an order of V. MEHTA ESQ., Additional 
Sessions Judge of Ghazipur. 
The following is the Referring Order:— 


Baypat, J.—Parshottam Kandu was convicted by a Special Magistrate of the Baejpe, J. 
first class at Ghazipur of offences under Sections 185 and 307 of the Municipalities 
Act and was sentenced to a fine of Rs. 30 under Section 185 and to a fine of 
Rs. 5 under Section 307. He was also sentenced to pay a recurring fine of Re. 1 
per day so long as he did not demolish a certain wall which was objected to by 
the Municipal Board. The learned Sessions Judge has referred the case to-this 
Court with a recommendation that the conviction be quashed. It is conceded by 
the learned Assistant Government Advocate that the daily recurring fine of Re. 1 
is illegal as was held in the case of Emperor v. Amir Hasan Khon, 40 All 569 and 
the case of Hurmat v. King-Emperor, 1932 A. L. J. 154 but for the rest it is 
contended that the conviction should not be set aside. 

The facts are that Parshottam Kandu applied to the Municipal Board for 
making certain constructions under Section 178 of the Acz. The Board sanctioned 
the constructions but imposed certain conditions under Section 180. The learned 
Sessions Judge says that these directions “regarding leaving a space of nine feet 
to the south-west of the wall to be erected is not a matter mentioned in Sub-head 
(h) of heading (A) of Section 298. It is also admitted by the Chairman of the ~- 
Municipal Board, who is an advocate of this Court and who was present at the 
time when this case was argued, that no written direction such as was given in this 
case could be given as no action has been taken by the Board under Section 222 
of the Municipalities Act. ‘Thus it is clear that Clauses (#) and (5) of Section 
180 of the Act could not apply and therefore the Chairman of the Municipal 
Board ‘could either refuse to sanction the work or sanction it absolutely. This is 
not denied.” It would thus appear that the conditions imposed by the Board 
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while giving the sanction under Section 130 of the Municipalities Act were illegal. 


The applicant made the ctions but ignored the conditions imposed by the 
Board. The Board then under Section 186 of the Act by a written notice directed 
the demolition of a certain wall which was built in contravention of the directions 


_ given by the Board while sanctioning the construction. This notice was not 


complied with and then the Board instituted a prosecution under Sections 185 and 
307 ‘and the prosecution has resulted in the conviction of the applicant under 
both ‘counts as-mentioned before. 

' “The contention -of the applicant is that before he can be convicted under 
Section 185 the written directions accompanying the sanction must be under 
Section 180-and before he cari be convicted under Section 307 for the violation of 
a- notice given by the Board the notice must be under the provisions of the Act. 
Tbe contention of the Municipal Board, however, is that it was open to Parshottam 
Kandu to appeal to the District Magistrate if be was aggrieved by the conditions 
that the Board imposed under Sectiðn 180 and that that is the remedy given to a 
citizen: under Section 318. It is then pointed out that the order of the District 
Magistrate confirming, setting aside or modifying any such order or direction shall 
be* ‘final? under Section 321(2) and under Sub-clause (1) no order or direction 
referred to in. Sec. 318 shall be questioned in any other manner or by any other 
authority than is provided thereiw. The argument is that if the aggrieved party 
does not- appeal to the District Magistrate under Section 318 it is not open to him 
to question the legality either of the notice issued under Section 186 or the validity 
of directions given under Section 180(1) when a prosecution is instituted under 
Section 307 or 185. I have heard Mr. K. N. Gupta for the applicant and the 
Assistant Government Advocate for the Crown in support of the contention 
advanced by the Municipal Board. I am also indebted to Mr. K. D. Malaviya who 
has argued the case amicus curiae on behalf of the applicant. 


Irrespective of case law it seems to me that the contention of the Municipal 
Board is difficult to accept. A man is being prosecuted in a criminal court and 


~ be'is ‘able ‘to’ satisfy the court that the condition precedent on which the prose- 


cation is ‘Based hes not been satisfied and yet the criminal courts have no option 
but to convict the accused by reason of a certain legislation. It is not necessary 
for the accused to plead anything except that he is not guilty and the burden\is 


- upon the prosecution to satisfy the criminal courts that the accused has committed 


an offence. In order to obtain a conviction it is the obvious duty of the prosecu- 
tion in a case like this to establish that the accused has begun, continued or 
completed the erection or re-erection of or any material alteration in a building or 
part of a building etc., etc., in contravention of the written directions made by the 
Board ‘under Section 180 or any bye-law, and this obviously implies that the 
directions must be such as could be -given under Section 180, and it was conceded 
in the ‘present case by the Chairman of the Board in the court below that the 
dirkctions ms were such as the Municipal Board was not competent to impose. In 
the 'case of a prosecution under Section 307 once again it was the duty of the 
prosecution to prove that a notice, the violation of which gave rise to the prosecu- 
tion, was ander the provisions of this Act and if therefore the notice that was 
alleged to be given under Section 186 was not a valid notice given under the 
provisions of this Act, inasmuch as the act of the citizen was not an offence under - 
Section 185, the prosecution has failed to discharge -its burden. `The accused is 
only asking the prosecution to prove its case and is not questioning the order’ or 
diréctión ‘referred to in Section 318. 

T "THe ‘wisdom of the legislature in enacting Section 318 is obvious. Itis to 
prevent conflict of jurisdiction. It was necessary that an exclusive forum should 
be set forth for redressing the wrohgs of a private citizen in connection with 
certain orders passed or directions given by: the Municipal Board under particular 
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sections. It was enacted that an appeal against such orders would lie to such 
officer as the Local Government may appoint for the purpose of hearing such 
appeals or any of them or failing such appointment to the District. Magistrate. 
This is the relief available to the private individual if he wishes to have the order 
of the Municipal Board set aside or modified and it is not open to a private citizen 
to obtain such relief in any other manner or by any other authority and the 
jurisdiction of the civil court is obviously ousted. At the same time it is clear 
‘that it is not open to the District Magistrate to give any relief where a person is 
being prosecuted and it would be nothing short of a calamity in the administration 
of criminal justice if a private citizen is without redress and the court is. powerless 
to give relief. The next submission on behalf of the Board then is that if a person 
omits to appeal against the directions of the Municipal Board and ignoring them 
makes certain constructions the Municipal Board has no remedy because it would 
be open, when a prosecution is started, to challenge the legality of the directions, 
and the object of Section 318 and Section 321 would be frustrated. The answer 
to this is that in these circumstances under Section 307(a) the Board may cause 
such work to be executed or such thing to be provided or done and may recover 
all expenses incurred by it on such account from the said person in the manner 
provided by Chapter VI, and it may not be open to the individual to obtain damages 
in a civil court against the Municipal Board. : 
Coming now to the case law it appears to me that with the exception of a 
case to which I shall refer presently the authorities are all in favour of the applicant. 
In King-Emperor v. Piare Lal, 12 A. L. J. 254, Ryves and Piggott, JJ. held 
that no one can be convicted of disobedience of a written notice of a Municipal 
Board for demolition of certain constructions unless the court is satisfied t 
what he had disobeyed is a notice lawfully issued by the Board under the powers 
conferred upon it by the Municipalities Act. It is true that this decision was 
given under the Municipalities Act of 1916, but Section 147 of the old Act was 
very much like Section 307 of the present Act (as I shall point later) and Section 
152 provided for appeals to the District Magistrate and enacted that certain 
prohibitions, notices and orders shall not be liable to be called in question otherwise 
than by an appeal to the District Magistrate. The phraseology there was very 
much like the phraseology in Section 321 of the present Act. In the. case of 
Rom Partab Marweri v. Emperor, 18 A. L. J. 229, Knox, J. held that before an 
accused person could be convicted under Section 307 of the Municipalities Act for 
disobedience of a notice it must be shown that the notice was issued by the 
Chairman or the Executive Officer under the authority of the Board and where 
therefore the notice was issued under the signature of the Secretary and served on a 
servant of the accused the accused could not be said to have received the notice 
and could not be prosecuted for disobedience of it. It is said by the Municipal 
Board that this case does not support the applicant and I am also of the opinion 
that on the facts it is possible to distinguish this case, and it was further pointed 
out by the learned Assistant Government Advocate that the learned Judge failed 
to consider the provisions of Section 305 of the Municipal Act which says that no 
notice or bill shall be invalid for defect of form. In the case of the Municipal 
Board of Etawab v. Debi Prasad, 18 A. L. J. 572, it was held that where a notice 
was issued by a Municipality under Section 267 in respect of an open cesspool not 
on the ground that it was insanitary but on the ground that passers-by were likely 
to fall into it at night the notice was a bad notice and the person to whom it was 
issued committed no offence in ignoring it. That case again is not of much help 
to the prosecution inasmuch as Section 267 is not mentioned in Section 318 and 
the disability mentioned in Section 321 on which great reliance is placed does not 
attach to the accused who ignores the notice under Section 267. In the. case of 
Kashmiri Lal v. Emperor, 19 A. L. J. 541, Walsh, J. under somewhat similar cir- 
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cumstances quashed the conviction. He observed that in Section 321 “question” 
clearly means “‘called in question” as regards its reasonableness or practicability and 
it cannot mean in the context in which it is used “challenging its legality.” He 
then went on to say, “The scheme of the Act is clear that except as provided in 
the case of specified orders which may be appealed, to the District Magistrate no 
order or direction or requirement made by a Municipality or a committee of this 
kind can be questioned on the merits, provided that it is a requirement or an order 
or a direction made within the powers conferred upon the authority, but its legality 
can undoubtedly be questioned in any court-in which penal proceedings are brought 
for breach of the order if it can be shown that it is an order, requirement or 
direction which the Board could not make, or to use an expression familiar in 
judicial proceedings, an order made outside its jurisdiction.” In the case of Kashi 
Prasad Verma v. The Municipal Board of Bemeres, 1935 A. L. J. 68, the learned 
Chief Justice sitting with Mr. Justice Rachhpal Singh held that before a. person 
can be convicted under Section 155 the burden is on the Municipal Board “to 
satisfy the criminal courts that the goods in fact were liable to duty,” and Section 
164 is not a bar which prevents the criminal courts from considering the question 
of the liability of the person to pay duty on the disputed goods in question. ‘Two 
cases of Oudh reported in Rem Cheren v. Improvement Trust, Lucknow, A. L R. 
1925 Oudh 546 and Yusuf Husain v. Emperor, A. I. R. 1932 Oudh 306 also 
support the applicant. 

Reliance is placed by the Crown on the case of Mannu v. Emperor, 18 A. L. 
J. 187 where Piggott, J. held that the applicant having failed to seek his remedy 
by an appeal under Section 318 of the Municipalities Act could not challenge the 
order of the Board in the criminal proceedings and was rightly convicted. ‘The 
facts of this case, however, were different because the accused was being prosecuted 
for storing firewood without licence. He had applied to the Municipality for the 
grant of-a licence, but the licence was refused, and in the criminal proceedings 
the accused wanted to show that the licence was wrongly refused, and the learned 
Judge was of the opinion that it was not possible for the criminal court to substi- 
tute its judgment for that of the Municipal Commissioner. 


Great stress, however, was laid by the learned Assistant Government Advocate 
on the case of Har Prasad v. King-Emperor, 1932 A. L. J. 579 where it was held 
that Section 318 gave to the accused a remedy by way of appeal to the District 
Magistrate to challenge the legality or validity of the notices under Sections 186 
and 211 of the Act and if he fails to avail himself of that remedy the criminal 
court was under Section 321 precluded from questioning the legality or validity 
of the notices. ‘The case in King-Emperor v. Pisre Lal, 12 A. L. J..254 referred 
to above was distinguished on the ground that there was à difference between 
Section 147 of the old Municipal Act and Section 307 of the Municipalities Act 
of 1916. In the former section the words used were “any notice lewfnlly issued 
by it” and the word “lawfully” does not appear in Section 307 and the omission 
“was intentional in order that it should be consistent with the provisions of 
Section 321 which prohibits any authority other than the appellate authority 
specified in Section 318 from questioning the validity of the notice.” It was also 
said that this view was supported by the decision of Piggott, J., in the case of 
Mannu v. Emperor, 18 A. L. J. 187. The Crown and the Municipal Board were 
represented but the applicant was not represented, and it is pointed out by Mr. 
Gupta that the attention of the learned Judges was not drawn to the fact that 
under Section 307 it is provided that a notice should be ##der the provisions of 
this Act, and there is thus no difference between the wording of the two sections 
in spirit. While discussing the case of Mannu v. Emperor, I have already said that 
that case is distinguishable. Her Prasad’s case, 1932 A. L. J. 579, does not appear 
to have been cited in the subsequent decision of this Court in the case of Kashi 
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Prasad Verma v. The Municipal Board of Benares, 1935 A. L. J. 68. It is true 
that Section 164 of the Act is slightly differect from Section 321 of the same Act. 
Under the former provision the liability of a serson to be assessed or taxed cannot 
be ioned in any other manner or by any other authority than is provided 
in this Act, but in Section 321 it is said that no order or direction referred to in 
Section 318 shall be questioned in any other manner or by any other authority 
than is provided therein. It is said that whereas under Section 164 the liability 
can be questioned in the manner and by the authority provided in the Act; 
under Section 321 the liability can be questioned in the manner and by the authority 
provided in Section 318 only. This, however, does not to my mind constitute any 
radical difference, for after all even in the case of Section 164 the reasonableness 
and the propriety of the orders can be questioned only by means of an appeal to 


the District Magistrate and that is the only afirmative provision mentioned in the` 


Act. The fact still remains that the prosecuvion has got to establish its case and 
in so doing it has got to prove the legality of the various steps which have led to 
the initiation of the prosecution. With great respect to the learned Judges I am 


not in agreement with the view expressed in Har Prasad v. King-Emperor, 1932 


A. L. J. 579 and as the authority of a Divisior Bench is binding on a single Judge 
of this Court I refer this case to a Bench of two Judges. 

K. N. Gupta for the applicants. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a reference by the Additional Sessions Judge 
of Ghazipur recommending that the coavictions of Parshottam Kandu 
under Secs. 185 and 307 of the Municipalities Act be set aside. The reference 
proceeded on the assumption that a mistzke had been committed by the 
Chairman of the Municipal Board in granting 2 conditional sanction to the 
applicant for re-erecting a wall of his house which was close to a lane, and 
that the Chairman had no power to direct that the applicant before rebuild- 
ing his wall should leave a space of 9ft. to zhe south-west of the wall. The 
case came up before a learned single Judge of this Court who was inclined 
to take the same view, but in view of ce-tain conflict of opinion in this 
Court referred it to a division bench. ' 

If we were to assume in favour of the applicant that he was trying to 
erect an old wall and not erect any building, then there might have possibly 
been something to be said in his favour, as 5ec. 178 requires a notice in case 
of the erection of a building or part of a building, and in the case of a 
re-erection of a building only. But the Criminal Court has found that the 
accused constructed a new wall in contravention of the plan and order of 
the Municipal Board, and not that he re-erected an old wall; and the Addi- 
tional Sessions Judge is inclined to the same view. In any case it is an 
admitted fact that the applicant before making the construction did in 
fact send notice under Sec. 178 of the Municipalities Act. Such notice 
under Sub-section (2) of that Act is necessary where the building is 
adjacent to a public street or place. In the corresponding section of the 
earlier Act the word “adjoining” was used, which has now been replaced 
by the words “adjacent to.” Obviously “adjoining a public street or place” 





would mean ‘actually touching the public street or place’ whereas “adjacent - 


to such street” merely means ‘near such street.’ There is no doubt that 
the construction in dispute actually abuts oa the lane and is near it. 
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Under Sec. 180 (5) it is incumbent on a person who has given notice 


. under Sec. 178, not to commence any work of which notice has been given 


until sanction has been given or deemed to have been given by the board. 
This sub-section does not require that the notice under Sec. 178 must be 
such notice as was absolutely necessary to be given. Where the notice has 
been given under that section, Sub-section (5) is applicable. i 

It is not necessary to decide in this case whether the Chairman of the 
Municipal Board acted beyond his powers in laying down the condition 
that a space of 9 ft. should be left to the south-west of the proposed wall. 
But we would like to point out in order that it may not be understood that 
we necessarily a with that view, that there is a possibility that the board 
would have authority to issue written directions under Sec. 180 (1), under 
List A (4) (i) given below Sec. 298, prescribing the method of construction 
to be used for external walls. Again, it is equally possible that a case may 
fall under Sec. 180(1) (b) authorising the board to issue written directions 
requiring the setting back of a part of a building to the regular line of a 
street so as to leave a continuous line of frontage all along. As these 
questions have not been gone into, we express no opinion on thèm. As 
sufficient materials have not been laid before the Court, it is impossible to 
say that the Chairman acted beyond his authority and that his order was 
illegal. 

There is another more serious difficulty in the way of the applicant. 
Even if the directions were without authority, the fact remains that the 
sanction was given conditionally and allowed the applicant to erect the 
wall at a different place from that at which it has been built. There was 
accordingly no sanction given to the applicant to build the wall at the 
place where it has been actually constructed. ‘The case therefore fell within 
the scope of Sub-section (5) of Sec. 180, and the applicant commenced his 
work without having obtained a proper sanction.’ When the Chairman 
had laid down a condition that the wall should be constructed leaving a 
space of 9 ft., it cannot be suggested that an implied sanction must be 
deemed to have been given to construct a7wall without leaving such space. 
The applicant therefore contravened the provisions of Sec. 180(5) in cons- 
tructing the wall. That being so, Sec. 185 of the Act is applicable to him 
because he began, continued and completed the erection or re-erection of a 
part of the building “in contravention of the provisions of Sec. 180(5),” 
and was therefore liable upon conviction to a fine. It follows accordingly 
that the board had a perfect right under Sec. 186 of the Act to issue a 
written notice directing him to stop the erection or re-erection‘of a part of 
his building as well as to direct the demolition of a part of the building as 
was considered necessary. It is impossible for the applicant to contend that 
the notice issued under Sec. 186, when he had contravened the provisions 
of Sec. 180(5), was in any way illegal. The conviction of the applicant 
under Sec. 185 of the Act was, therefore, perfectly right and cannot be 
impugned. 

‘The next question is whether his conviction under Sec. 307 can be 
sustained. The learned Assistant Government Advocate urges before us 
that under Sec. 321 of the Act no order or direction referred to in Sec. 318 
shall be questioned in any other manner or by. any other authority than is 
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provided therein, ie., in Sec. 318. It would seem prima facie that the 
orders passed under Sec. 318 are absolutely final and cannot be questioned 
afterwards. In this respect the language of Sec. 321 is somewhat different 
from that employed in Sec. 164 where the provision is that the liability. of 
a person cannot be questioned in any other manner or by any other autho- 
rity “than is provided in this Act” (Kashi Prasad v. Municipal Boord, 
Benares)*. It is also the fact that the language of Sec. 307 -has been 
amended, and in place of the words in Sec. 147 [of the old Municipal Act] 
to the effect 

any lawful direction given by the board by public notice under the powers 

conferred upon it by this chapter, etc., etc. 
we now have the words: 

If a notice has been given under the provision of this Act or under a rule 

or bye-law to a person etc. 
In several cases of this Court decided by single Judges, the opinion has been 
expressed that if the action of the board was without authority and was in 
direct contravention of the Municipalities Act, then its illegality and its 
ultra vires nature can be questioned before the criminal court which is called 
upon to convict the accused. We may refer to Ram Partab Marweri v. 
Emperor*;. Municipal Board, Efewab v. Debi Prasad*; and Kashmiri Lal v. 
Emperor*.. The earlier case of King-Emperor v. Piare Lal® is not in point, 


because it was decided under the former Act. On the other hand, a Bench ~ 


of this Court in Har Prasad v. King-Emperor® has expressly held that it is 
not open to the criminal court hearing a case under Sec. 307 of the Act 
to enquire into the legality or otherwise of the notice issued by the board. 
We understand that the majority of the Full Bench of the Oudh Chief 
Court, apparently overruling their previous decisions in Ram Charen v. 
Improvement Trust, Lucknow" and Yusuf Husain v. Emperor? have decided 
that the legality of the notice cannot be gone into under Sec. 307 of the 
Act. ‘There is however one consideration which does not appear to have 
been strongly pressed at the bar. Even in the new Sec. 307 the words “if 
a notice has been given under the provisions of this Act” occur at the very 
beginning of the section which the criminal court cannot ignore. It may, 
therefore, be 2 question whether these words merely mean that when a 
notice has been given professedly by the board under the Act, the section 


applies, or that the section applies only where a notice has been given in. 


compliance with the provisions of this Act. It is not necessary to express 
any final opinion on this question because in our opinion this is not a fit 
case in which it can be said that the notice issued was in reality not under 
the provisions of this Act. As already pointed out by us, Sec. 186 was 
directly applicable because the accused had contravened the provisions of 
Sec. 185 inasmuch as he had commenced the construction without a pre- 
vious sanction in defiance of Sec. 180(5). We, therefore, do not think 
that this is a fit case in which this question should be considered. 
It may however be pointed out that the Magistrate has not only con- 
victed the accused and fined him but has also imposed a continuing fine of 
TT1935] A L. J. 68 "18 A. L. J. 229 
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i Re. 1 per day with effect from he expiry of i days allowed for the 
— demolition of the wall. Sec. 307 (b) is applicable only to a case of a 
P33 continuing breach, where the offender is proved to have persisted in the 


Passnorraa “Offence. Obviously the conviction for such an offence must be on account 


Kanou of an offence which has already been committed. For such an offence 
rurmon therefore a second prosecution would be necessary. 
— . We accordingly accept the reference in part and set aside the order 
aari of the Magistrate relating to the imposition of the continuing fine, and 
` uphold the convictions of the accused under Secs. 185 and 307 and main- . 


` tain the sentences of Rs. 30 and Rs. 5 passed on him under those sections. 


Cama an -© GAJRAJ SINGH AND OTHERS 


R Versys 
add EMPEROR* 


Ans. 2 Tenancy Act, Sec. 93 and Civil Procedure Code, Or. 21, R. 35(1)—Decree for 
—= ejectmenit—Execution—Provisions of Or. 21, R. 35 (1) complied with— 
le Nar, - Tenant duly ejected—Tenancy Act, Sec. 95(1) and Penal Code, Sec. 441— 
i Effect of. ; 
Where in execution of a decree or order for ejectment against a tenant 
the provisions of Order 21, Rule’35(1), Civil Procedure Code are complied 
Ë with (vide Section 93, Tenancy Act of 1926), the tenant is duly ejected 
and it is not necessary that the tenant should have been made aware of his 
ejectment. ` 
Effect of Section 95, Tenancy Act of 1926, pointed ont. 
CRIMINAL REFERENCE by M. B. Arman Esq., Sessions Judge of 
Shahjahanpur. ` 
~ M. Wdliulab (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 


Geage Nath, Ganca Narta, J.—This is a reference by the learned Sessions li of 
on. “a Shahjahanpur recommending that the convictions and sentences of Gajraj 
Singh, Ram Singh, Mulaim Singh, Kandehi, Pitam, Jhamman and Arjun, 
under Section 447, L P. C. be set aside. A complaint was filed against the 
persons named above by Jwala, 2 peon of the Court of Wards, under Sec- 
‘tion 447 and Section 352, I. P. C., on September 5, 1934. The complaint 
was that the persons named above had been ejected on June 30, 1934, but 
they again came to the fields and cultivated them forcibly on July 25, 1934. 
He also complained that he had been assaulted by these persons. The’ 
trial Magistrate found that the persons named above, that is, Gajraj Singh 
and others, had been duly ejected and they committed criminal trespass, and 
convicted them under Section 447. The learned Magistrate sentenced 
Gajraj Singh and Ram Singh to pay a fine of Rs. 40 each and the others 
to pay a fine of Rs. 10 each and ordered two months’ rigorous imprison- 
ment in the case of Gajraj Singh and Ram Singh and one month’s rigorous 
; imprisonment in the case of others in default of payment of the fine. 
Against these convictions and sentences the persons named above, who will 
be referred hereafter as applicants, filed an application in revision before 

the learned Sessions Judge. 

*Cr. Ref. 166 of 1935 
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There can be nø -doubt as-regards the illegality of the sentence of 
imprisonment in case of default of payment of fine. As regards the legality 
of the convictions the learned Sessions Judge states that the trial Magistrate 
has not stated anywhere in his judgment that the applicants were aware 
of their ejectment and it had also not been proved that the Collector had 
sanctioned the prosecution. These are the two main grqunds on which he 
recommended the setting aside of the convictions and the sentences. 

For ejectment from land in execution of decree, it is not necessary 
that the applicants should have been made aware of their ejectment. Sec- 
tion 93 of the Agra Tenancy Act provides that every decree or order for 
ejectment shall be enforced in accordance with the provisions of the Code 
of Civil Procedure, 1908, relating to the execution of decrees for delivery 
of immovable property. ` Rule 35, Order XXI relates to decrees for immov- 
able property. It provides that where a decree is for the delivery of any 
. immovable property, possession thereof shall be delivered to the party to 
whom it has been adjudged, or to such person as he may appoint to receive 
delivery on his behalf, and if necessary by removing any person bound by 
the decree who refuses to vacate the property. It is only in the case of a 
decree for joint possession that a proclamation by beat of drum is required. 
So in accordance with the provisions of Cl. (1), R. 35, O. XXI, C. P. C., 
there was no need to give any information of actual ejectment or delivery 
of possession to the judgment-debtors, namely, the applicants. It cannot 
be said that the applicants were not aware of the ejectment proceedings. 
All that the applicants say is that they were not present at the time of the 


delivery of possession, but they do not say that they did not know of the 


proceedings of delivery of possession to the decree-holder. 

Under Section 190, Cr. P. C., a Magistrate may take cognizance of any 
- offence— ; 

(a) upon receiving a complaint of facts which constitutes such 
offence; 

(c) upon information received from any person other than police 
officer, or upon his own knowledge or suspicion that such 
offence has been committed. 

A complaint need not necessarily be made by the person injured but 
may be made by any person aware of the offence. The rule is that if a 
general law is broken, any person has a right to complain whether he him- 
self has suffered any particular injury or not. In Farzand Ali v. Hanuman 
Prasad it was held that the complaint upon which a Magistrate may take 
cognizance of an offence may be made by any member of the public 
acquainted with the facts of the case, not necessarily by the person aggriev- 
ed by the offence to which the complaint relates. 

This general rule is, however, subject to exceptions mentioned in Sec- 
tions 198 and 199 of the Criminal Procedure Code where certain offences 
are stated to be complainable only by specified persons. Section 198, Cr. 
P. C. relates to offences of breach of contract; defamation and offences 
against married women (Sections 493 to 496, I. P. C. both inclusive) and 
Section 199 relates to offences of adultery or enticing a married woman 
(Sections 497 and 498). As regards sanction there are certaip offences 
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which have been referred to in Sections 195, 196A anad 197, Cr. P. C. for 
prosecution for which sanction is necessary. 

As regards the execution of the decree there is the evidence of Kedar 
Nath, who is the Ziladar of the Court of Wards, and who was actually 
put in possession by the Amin and of Jwala Prasad complainant. Their 
evidence is fully~corroborated by the dakhalnama, Exh- P. 1, which was 
executed by Kedar Nath and bears his signature and has been proved by 
him. There is no reason to disbelieve their evidence. ‘Their evidence also 
shows that Gajraj Singh and Ram Singh applicants were present at the time 
of the delivery of possession. The mere fact that they are the employees 
of the Court of Wards is not enough to discredit their evidence, especially 
when their evidence is fully supported by documentary evidence. 

It is also inconceivable that this case should have been launched and 
fought by the employees of the Court of Wards, as is suggested by the 
learned Judge, if the Court of Wards had compromised the matter with 
the- applicants who had been ejected or had allowed them to reoccupy the 
land. In any case, it was for the defendants to have shown that they had 
re-entered the land with the permissian of the Court of Wards. 

As regards the chief ingredient of the offence, namely, that the cri- 
minal trespass was committed with intent to intimidate or annoy the person 
in possession, Section 95, Clause (1) of the Agra Tenancy Act is very 
clear. It lays down:— 

Any person against whom a decree or order of ejectment from a holding 
or any portion thereof has been executed under the provisions of this Act, 
who re-enters or attempts to re-enter into occupation of the same without 
the written consent of the person for the time being entitled to occupy 
the same, shall be presumed to have done so with intent to intimidate or 
annoy the in possession, within the meaning of Sec. 441 of the 
Indian P Code. 

It also provides that it was necessary for the ejected tenants (Gajraj 
Singh and Ram Singh) to have obtained the written consent of the Court 
of Wards before they re-entered. In the absence of a written consent, 
their re-entry after the decree had been executed would raise a presumption 
tbat they have done so with intent to intimidate or annoy within the 
meaning of Section 441, I. P. C. 

So far, therefore, as the conviction is concerned, I see no reason to 
interfere with the order of the learned trying Magistrate which seems quite 
correct. As already stated, the sentence of imprisonment; in case of default 
of payment of fine, is against the provisions of Section 65 of the Indian 
Penal Code and it cannot stand. ‘This order of the learned trying Magis- 
trate is therefore set aside and it is ordered that in case of default of pay- 
ment of fine, the applicants shall undergo rigorous imprisonment for two 
weeks. Let the record be returned. 
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g NIAZ AHMAD KHAN (Plaintiff) 
Versus 
ABDUL LATIF (Defendant)* 

Civil Procedure Code, Sec. 9 end U. P. Mumicifalities Act, Sec. 29—District Magis- 
trates order removing plaintiff's mame “rom electoial roll of a Municipal 
Board—Suit for declaration that order is Hlegal—Whetber lies in civil conrt. 

Where the plaintiff brought a suit fcr a declaration that an order of the 
District Magistrate removing the plaintiff’s name from the electoral roll 
of 2 Municipal Board was illegal, beld, that where a special tribunal out of 
the ordinary course is appointed by ar Act to determine questions as to 
rights which are the creation of that Act, then except so far as otherwise 
expressly provided or necessarily impkted, that tribunal’s jurisdiction to 
determine those questions is exclusive, and accordingly the civil court has 
no jurisdiction to deal with the questiom raised in the suit. 

Abdul Rabmen v. Abdul Rahman, 23 A. L. J. 385 and Mubemmad 
Ikrem Khan v. Mirza Mubemmad Saker, [1935] A. L. J. 139 applied. 


SECOND APPEAL from a2 decree of V. Metra EsqQ., Subordinate Judge 
of Meerut, reversing a decree of MauLvi Usur-uz-ZaMAN, Second Addi- 


tional Munsif of Ghaziabad. 


` K. Masud Hasan for the appellant. 
N. C. Vaish for the respondent. 


The following judgment was delivered by 


` KENDALL, J.—These two appeals arise from a suit which was brought 
by the plaintiff-appellant against one Abdul Latif and the returning officer 
of the Municipality of Ghaziabad, for certain reliefs which he claimed as a 
result of some happenings- during the local elections of 1931. The reliefs 
that he claimed were (a) an injunction restraining the returning officer 
from declaring Abdul Latif as a duly elected candidate, (b) in case Abdul 
Latif was so declared, a declaration that sech declaration was void, (c) an 
injunction against Abdul Latif restraining him from acting as a member 
of the Municipal Board of Ghaziabad, amd (d) a declaration that the 
District Magistrate’s order of November 20, 1931, was illegal, and that the 
plaintiff was an elector and had been duly nominated from the eastern ward 
of the Muslim constituency. During the rearing of the appeal I was told 
that fresh elections would take place agair in the autumn of this year, so 
that reliefs (a) to (c) enumerated above cannot be of any value to the 
plaintiff-appellant, while the value of relie? (d) is exceedingly problemati- 

. The suit was based on the allegations that there were irregularities in 
the preparation of the electoral roll, and that this took place as a result of 
the application made by the defendant-respondent, Abdul Latif, and that 
in consequence of these irregularities the name of the appellant was wrongly 
removed from the electoral roll of 1931. The trial court found as a result 
of an exhaustive and very elaborate judgment that there had been some 
irregularities, and that the plaintiff was entitled to the veliefs claimed; but 
the lower appellate court has held that the civil court has no jurisdiction 
to decide questions such as are raised in this case, and has dismissed the 

*S. A. 1083 of 1933 (connected wth S. A. 1222 of 1933) 
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Gya plaintiff’s suit. i l = 
‘one I have heard learned counsel for the appellant at some length, but 
— chiefly in support of the allegations ‘that there were ‘some irregularities in 
Niaz Ansa che preparation of the electoral roll. The circumstances are described at 
a ù length in the judgments of the courts below, and it is only necessary to 
Avou. Lare in arrears with the payment of some municipal taxes on behalf of a waqf 
Kendall, J, State here that during the preparation of the roll Abdul Latif made an 
’ objection to the entry of the apgellant’s name on the ground that he was 
of which he was mutawalli. The revising committee however disallowed 
the objection on November 14, 1931, but the District Magistrate on the 
same date passed an order to the 2ffect that the appellant’s name should be 
removed from the roll if he was a defaulter. This order was passed with- 
out the district magistrate having seen the report of the revising committee, 
and subsequently on November 16 the district magistrate after seeing that 
report passed another order to the effect that the appellant’s name should 
not be removed. Then the respondent, Abdul Latif, made an application 
to the district magistrate tothe effect that he had no power to pass such an 
order after November 15, and in consequence of this the district magistrate 
set aside the nomination of the appellant on the ground that his second 
order had been ultra vires, so thet the final result was that the appellant’s 
name was removed. Why this was done, seeing that the order of Novem- 
ber 14 was only a provisional order, has not been made clear to me, but 
apparently this was the course of the proceedings as the result of- which the 
appellant claims that he has been damnified and seeks relief from the civil 
court. 

It is unnecessary for me to discuss the arguments of learned counsel 
for the appellant at any great length because I am of opinion that he has 
not been able to show that the civil court has any jurisdiction to deal with 
the matters which have been agi-ated in this suit at such length. He has 
pointed to Section 9 of the Civil Procedure Code, which provides that the 
civil courts have jurisdiction to try all suits of a civil nature “excepting 
suits of which their cognizance ‘is either expressly or impliedly barred.” 
The right to be elected to the Municipal Board is, he claims, a civil right, 
and ‘the jurisdiction of the civil courts has not been barred by any express 
provision of law. Moreover, there have been some decisions of the Cal- 
cutta High Court which give some support to the view that the civil court 
may interfere in these matters, but as the lower appellate court has pointed 
out the rules for municipal election in, Bengal are not identical with those 
which are in force in these provinces, and the view that has been taken by 
this Court is that where a special tribunal out of the ordinary course is 
appointed by an Act to determine questions as to rights which are the 
creation of that Act, then excep- so far as otherwise expressly provided or 
necessarily implied, that tribunal s jurisdiction to determine those questions 
is exclusive. In such a case ther2 is no ouster of such a jurisdiction, as the 
ordinary courts never had any. ‘This is the view that was taken by the 
Full Bench in the case of Abdul Rabman v. Abdul Rabman' and the most 
recent pronouncement on the questian is that of a Bench of this Court in 
the case of Mubaminad Ikram Khan x. Mirza Mubeminad Saker? in which 
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it has been specifically held that the orders passed by the revising committee 
or the district magistrate under the election rules framed by the Local 
Government under Section 29 of the U. P. Municipalities Act are final and 
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cannot be impugned in a civil court. All of the reliefs claimed by the N'az Anaao 


plaintiff are such as could be granted, if at all, under the Specific Relief 


KHAN 
v 


Act, in which the granting of a relief is at the discretion of the court, Asvut Laur 


and I have no doubt whatever that the decision of the lower appellate court 
is perfectly correct. I have mentioned that the relief numbered as (d ) is 
now of problematical value only, whereas the others are of no practical 
value whatever. The argument that has been put forward by learned 
counsel for the appellant is that the order of the district Magistrate remov- 
ing the appellant’s name from the electoral roll will be interpreted as mean- 
ing that the appellant is a defaulter, whereas the finding of fact of the 
civil court is that he is not a defaulter. The finding of the civil court is 
beside the mark, but I find it difficult to believe that the order of the 
district magistrate can possibly be interpreted as meaning that the appellant 
is a defaulter. The account J have given will show that his final order 
was not a decision on the merits of this question at all and it can hardly 
be impossible for the appellant to bring this fact to the notice of the local 
authorities when he applies to be enrolled for the purposes of the forth- 
coming election. The result is that the appeals are dismissed with costs. 
Appeals dismissed 


BHUJHARAT AND OTHERS 
Versits 
EMPEROR* 
Cattle Tiespass Act (I of 1871), Sec. 22—Inter pretation of—Com pensation not 
claimed in petition of complaint—Whether can be legally awarded. 

On a true interpretation of Sec. 22, Cattle Trespass Act, if the Court is 
of opinion that the seizure was illegal and that loss has been caused to the 
complainant thereby, it is its duty to award compensation for such loss to 
the complainant, even though no compensation has been claimed in the 
petition of complaint. 

CRIMINAL REVISION from an order of S. B. CHANDRAMANI ESQ., 
sessions Judge of Basti. 

Saila Nath Mukerji and Shri Ram for the applicants. 

M. Walmllab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


COLLISTER, J.—The 19 applicants have been convicted under Section 
147 and 5 of them have been ordered under Section 22 of the Cattle Tres- 
pass Act to pay compensation of Rs. $ each to the complainant. The 
applicants appealed to the Additional Sessions Judge and the result was 
that some of thé sentences under Section 147, I. P. C. were reduced and 
the amount of compensation to be paid by applicants Nos. 1 to 5 was 
reduced from Rs. 20 each to Rs. $ each. 

The only point which arises for determination in this revision is 


*Cr. Rev. 445 of 1935 





Kendall, J. 








Collister, J. 


® 
CRIMINAL 


1935 
BHUJHARAT 
v. 


EMPEROR 





Collister, J. 


1114 = n i HIGH COURT " [1935] 


whether compensation under Section 22 of the Cattle Trespass Act can 
legally be awarded when it is:not claimed. This is the point which has 
been argued before me. In Bé#jnath Sabai v. Emperor’ a learned Judge of 
the Patna High Court held that a court is riot justified in awarding com- 
pensation under Section 22 where such compensation has not been claimed 
in the petition of complaint. In Ramdzlarey v. Manober* a learned Judge 
of the Judicial Commissioner’s Court at Nagpur has exptessed a similar 
view. No reasons are given for this decision in either of the above two 
cases; it is merely laid down that if a complainant does not claim com- 
pensation, he cannot be compensated. 

The Patna case has been dissented from by the Madras High Court in 
the case of Kolendai Chetty v. Perunral Kevundan® where it was held that 
there is no restriction in the Act that the Court cannot award compensa- 
tion unless it is claimed in the complaint. ` 

There is, so far as I can see, nothing whatsoever in the language of 
Section 22 of the Cattle Trespass Act to support the view that compensation 
can only be given to the complainant if he actually lays a claim for it in 
his petition of complaint. What the section says is 

if the seizure be adjudged illegal, the Magistrate shall award to the com- 
-plainant, for the loss caused by the seizure and detention, reasonable com- 
pensation ; 

The only meaning which I can read into these words is that if the 
court is of opinion that the seizure was illegal and that loss has been caused 
to the complainafit thereby it is its duty to award compensation for such 
loss to the complainant. It has been found in the present case that the 
complainant did suffer 2 loss. In my opinion the award of compensation 
in this case was not illegal and was in accordance with the provisions of 
Section 22 of the Cattle Trespass Act. ‘This application is accordingly 
dismissed. 

Application dismissed 
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GOVERDHAN 
VETSHS 
EMPEROR* 
Penal Code, Sec. 149—Lathi attack by a number of men—One hilled—All guilty. 
Where a number of men make an attack with lathis on certain men and 
one of those men is killed, all the men making the attack are guilty under 
Sec. 149, J. P. C. and other sections. It is not a matter of importance 
whose lathi blow actually injures the deceased. 
Irshadnlla Kben v. Emperor, 1933 A. L. J. 1292 relied on. 
CRIMINAL APPEAL from an order of Basu Girisut Prasan MATHUR, 
Sessions Judge of Muttra. 


- Saila Nath Mukerji and Shri Rem for the appellant. © 
Sankar Saran (Government Pleader) for the Crown. 


The following judgment was delivered by 
"Cr. A. 191 of 1935 
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BENNET, J.—This is an appeal by one person Göverdhan who has been 
convicted by the learned Sessions Judge`óf' Muttra, Mr. Girish Prasad 
Mathur, under Section 304, I. P. C. and sentenced to 4 years’ R. I. There 
were eight accused persons before the sessions caurt and the prosecution 
evidence was that these eight persons and one Genda who was absconding 
came to the fields of Bahori and others and stated that they would not 
allow Bahori and others to irrigate their fields from the canal but that the 
accused would use the canal-water for their own use. Abuse followed 
and the accused party attacked Bahori and the men with him with lathis. 
These men were Debi Ram, Karey and Lodhi. Injuries were caused on all 
these persons and Bahori fell down severely injured on his head and died 
three days later in hospital. His injuries were fracture of the skull. On 
the other persons the Civil Surgeon found injuries as follows.— 


$ Karey i : ae 2 simple injuries. 
Lodhi Y , 3 simple injuries. 
Debi Ram . 4 simple injuries. 


All these injuries were caused by lathi blows. ‘The evidence of these 
persons, Debi Ram, Karey and Lodhi, is that the eight accused before the 
sessions court and the absconder Genda attacked them and beat them. 
This story also appears in the first report which was made by Debi Ram 
accompanied by Lakhi and others. Learned counsel dwells on a report at 
page 4 made by Genda who was absconding; but as Genda is not 2 witness 
tor the defence it is difficult to see how this report is evidence before the 
Court. It is merely a hearsay statement as it is a statement by a person 
not called as a witness. In the first report it was stated: 

i All the said attacked us with lathis and Goverdhan and Genda 
struck my Gites Baked with lathis on his head and all the persons 
assaulted us. 

This statement is also given in evidence. The lower court considers that 

only Goverdhan and Genda can be held responsible for the attack on 

Bahori because they were the particular persons who are stated to have 

struck lathi blows on his head. As a matter oz law I think this is 

incorrect. Where a number of men make an attack with lathis on certain 
men and one of those men is killed all the men making the attack are 
guilty under Section 149, L P. C. and other sections. It is not a matter of 
importance whose lathi blow actually injures the deceased. I may refer 
to a ruling of a Bench of this Court, King-Emperor v. Gulab’, overruling 
the law as laid down by a learned single Judge of this Court in Emperor v. 


Chandan Singh’. I may also refer to a more recent ruling reported in ` 


Irshadulla Khan v. Emperor’ by a Bench of this Court where it was stated 
on page 1297: 

In our judgment the view that Sec. 34 applied anly where a criminal act 
was done by several persons, of whom the accused charged thereunder 
was one, and not where the act was done by persons other than the latter 
is not a correct view. We are of opinion that Sec. 34 of the I. P. Code 
would be applicable equally to those cases in which the criminal act done 
in furtherance of a common intention of several persons is the act of ~a 
single individual. 

L L. R. 40 AIL 686 "I L R. 40 AlL 103 
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CAIMINAL These are cases where the number is less than five. In the present 
——~ case we are dealing with more than five persons and therefore Section 149, 
TP. C. would also apply. The lower court has also given some reasons. 

GovexpHaN as 60 why it considered that it was-umprobable that Goverdhan should have 

M collected such a mob to prevent Bahori from irrigating his fields. -As there 
we" were four persons injured in the party of Bahori it does not appear to me 

Bennet, J. at all improbable that nine pérsons were in the attacking party. In this 

view of the case I do not find that any portion of the evidence of the wit- 
nesses for the assault is discredited and accordingly no question of that 
nature arises. As regards the conviction of Goverdhan it appears to me 
that the conviction is correct and the sentence of 4 years’ R. I. is certainly 
not severe. I dismiss this appeal*and direct that Goverdhan should sur- 
render to his bail to undergo the remaining part of his sentence. 


Crm. 3 GIRWAR SINGH (Defendant) 
es VeTSHS 
iis RAM SARUP AND ANOTHER (Plaintiffs) * 
Aug. 6 Tenancy Act, Secs. 226 and 227—Snutt for profets—When maintasnable in Civil 
a Court. 
GANGA NATH, A village was divided into three thoks. A market was held on some plots 
J. in these thoks. The lambardars of the village used to make collections and 


divide the income from the market among the cosharers. Subsequently . 
under a compromise arrived at between the lambardars, they appointed the, 
defendants to realise the income; and the defendants executed a registered 
agreement under which the cosharers were given a right to sue them to 
recover their shares. On a civil suit by the plaintiffs (against the defen- 
dents), for their share of the mcome of the market held in their thok 
in which the defendants had no share and the defendants were also not the 
lambardars of that thok, beld, that the suit did not fall under Sec. 226 or 
Sec. 227, Agra Tenancy Act of 1926, and was rightly instituted in the 
Civil Court. T 
SECOND APPEAL from a decree of BABU JAGANNATH SINGH, Addi- 
tional Subordinate Judge of Muttra, confirming a decree of Pannrr Ram 
NATH SHARMA, Additional Munsif. 


Panna Lal for the appellant. 
K. N. Agarwala for the respondents. 


The following judgment was delivered by ) 


Gauge Nath, Ganca NATH, J.—This is a defendant’s appeal and arises out of a 
J. cuit brought against him and other defendants by the plaintiffs-respondents 

for rendition of accounts of the income derived from the market in Mauza 

Pachawar and for their share out of the income of the market held in the 

plots in Thok Dhayan. The plaintiffs’ case was that the parties are lam- 

bardars of Mauza Pachawar. Mauza Pachawar is divided into three Thoks: 

Thok Billo, Thok Dhyan and a shamlat Thok. A market is held on some 

plots in these thoks. The lambardars of the villag® used to make collec- 

tions and divide the income among the co-sharers. About 8 or 9 years 

ago a dispute arose between the lambardars. The Collector of Muttra took 
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over the management of the market. He began to make collections and CL : 
deposit the income in the savings bank. Subsequently a compromise was 7o. 
arrived at between the lambardars and it was decided that in future the 2Y 
lambardars will arrange for management and they appointed defendants Gmwar 
Nos. 1 to 3 to take up the management and realise the income. Defendants °° 
Nos. 1 to 3 executed a registered agreement under which the co-sharers a ee 
were given a right to sue them to recover their shares. The plaintiffs | -— 
further alleged that defendants Nos. 1 to 3 have made collections and have Ss Neth, 
not paid the plaintiffs’ share. ‘The defendants contended that the plaintiffs j 
had no right of ‘suit and the suit did not lie in the civil court. The trial 
court foiind against them and gave a decree to the plaintiffs. In appeal 
the judgment of the trial court was confirmed. 

Out of the three defendants only one has appealed. It has been urged 
on behalf of the appellant that the suit did not lie in the civil court. A 
suit for profits which falls under Sections 226 and 227 of the Tenancy 
Act cannot lie in a civil court. Under Section 226 of the Tenancy Act 
a co-sharer may sue the Iambardar for a settlement of accounts, and for his 
share of the profits of a mahal, or of any part thereof. Under Section 227 
of the Tenancy Act a co-sharer may sue another co-sharer for a settlement 
of accounts, and for his share of the profits of a mahal, or of any part 
thereof. In this case, the suit is brought by the plaintiffs for their share 
of income of the market which is held in Thok Dhyan in which defendants 
Nos. 1 to 3 have no share. Defendants Nos. 1 to 3 are also not the 
Lambardars of Thok Dhyan. Consequently no suit of the plaintiffs for 
their shares of profits of the market held in their thok could lie against 
defendants Nos. 1 to 3 in the revenue court under Section 226 or under 
Section 227 of the Tenancy Act. It being so, the present suit which does 
not fall under Section 226 or under Section 227 of the Tenancy Act lies 
in the civil court. 

The next point urged by the learned counsel for the appellant is that - 
the suit being for a period of more than 3 years is time-barred. The suit 
has been brought for a period of six years. The plaintiffs have been given 
a right under the registered agreement referred to above executed by defen- 
dants Nos. 1 to 3 to sue them for their shares of profits which is collected 
by defendants Nos. 1 to 3 if the plaintiffs’ share is not paid to them. The 
suit is on the basis of a registered agreement and therefore it is not time- 
barred. - 
The third point was that the plaintiffs had no right of suit. As already 
stated, the plaintiffs have been given a right under the agreement to sue the 
executants (defendants Nos. 1 to 3) for their shares of profits. Conse- 
quently the plaintiffs have a right of suit. There is no force in the appeal. 
It is therefore ordered that it be dismissed with costs. 

~ Permission to file a Letters Patent Appeal is granted. 
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PER KANHAIYA LAL (Defendant) 
EA ' VETSHS 
1935 SHEVA LAL (Plaintiff) * 


Aus. 20 Abadi—Co-sharer—House of—Sale of his zomindari shere—Whether right to 


= . transfer bouse ceases. 


ay A distinction should be drawn between the position of persons who 
eT A j. have been zamindars and who in their capacity as zamindars own houses 


and the position of persons who are mere ryots. In the case of a mere 
ryot the zamindar grants a licence to the ryot to make a residence. Such 
a licence remains a licence and the ryot has no right of transfer of the 
house which he makes in pursuance of such licence. But a house built or 
bought by a zamindar is a transferable house and such rights of transfer 
do not cease on an auction sale of his undivided zamindari share in the 

. Village. 
Syed Zabur Hasen v. Shaker Benoo, A. I. R. 1925 All. 29 dissented from. 
LETTERS PATENT APPEAL against the decision of the Hon’BLE MR. 

Justice RACHHPAL SINGH. 


N. U. A. Siddiqui for the appellant. 

Panna Lal for the respondent. _ 

The following judgment was delivered by 

Suleimen, SULAIMAN, C. J.—This is-a Letters Patent appeal by a defendant 
C.J. against a decree of a learned single-judge of this Court. The plaintiff is 
the zamindar of the village and he sued for a decree that the defendant 
should remove the materials of a house within a specified time and that the 
site of the house should be given to the plaintiff. The history of the house 
is as follows. Mst. Jasoda was 2 co-sharer in the village and she owned this 
house. There was an auction sale in 1885 by which her zamindari share 
~ “was sold. She became an exproprietary tenant and was succeeded by Lala 
Ram, her adopted son, and in May 1929 Lala Ram sold this house to the 
appellant. The court below has found that there is no custom by which a 
ryot can transfer a house. ` It was further found that Mst. Jasoda occupied 
this house as a ryot and her son Lala Ram also occupied it as a ryot, and 
that the village in question, Gopalpura, was not an agricultural village but 
it was a village which is one mile from the town of Agra, and this village 
Gopalpura is included within the municipal limits of Agra. The majority 
of the inhabitants of the village are Chamars who are engaged in manufac- 

turing shoes and who are not agriculturists. 

The case as argued before us in Letters Patent appeal involves certain 
considerations. These considerations are: what are the rights of a zamindar 
—a co-sharer—when there is an auction sale of his zamindary share? It 
was argued for the respondent zamindar that the co-sharer was reduced 
to the level of the other ryots in the village and that the house owned by 
the co-sharer became non-transferable. This argument was founded on 
a ruling by a learned single Judge of this Court reported in Syed Zabur 
Hasan v. Shaker Banoo’. The problem appears to us to‘involve the follow- 

*L. P. A. 3 of 1934 
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ing factors. When Mst. Jasoda was a co-sharer she had a proprietary title 
in three things: (1) æ joint right in the site; (2) a proprietary right in 
the materials, and (3) a right of residence in this house on this site. By 
the auction sale we consider that only No. 1 was transferred, that is, she 
lost her undivided share in the village abadi. But we do not consider that 
she lost her proprietary rights in either (2) or (3). In our opinion the 
eale of her undivided share in the village and in the abadi could not lessen 
the proprietary title which she had in the materials of the house and could 
not lessen her right of residence in that site. Before the auction sale she 
had a right of transfer of this house. This was apart from her ownership 
of an undivided share in the abadi. By the auction sale she did not lose 
her right of transfer of the house but she retained this right of transfer, 
and the exercise of this right of transfer in May 1929 by her adopted son 
conveyed a full title in the materials of the house and in the right of resi- 
dence in the house to the appellant. We consider that a distinction should 
be drawn between the position of persons who have been zamindars and 
who in their capacity as zamindars own houses and the position of persons 
who are mere ryots. In the case of a mere ryot the zamindar grants a 
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licence to the ryot to make a residence. Such a licence remains a licence _ 


and the ryot has no right of transfer af the house which he makes in pur- 
suance of such licence. But a house built or bought by a zamindar is a 
transferable house and such rights of transfer do nat cease when the zamin- 
dar loses his rights in the village. In regard to the ruling reported in Syed 
Zabur Hatan v. Shaker Banoo*, we cannot accept the proposition of law laid 
down at the end of the ruling as a proposition of general application, and 
we consider that in regard to the house of zamindars who lose their pro- 
‘prietary rights the dictum which we have stated is correct. For these 
reasons we allow this Letters Patent appeal and we dismiss the suit of the 
plaintiff with costs in all courts. 
Appeal allowed 
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HOE KIM SEING 
Versus 
MAUNG BA CHIT* 
Sale of Goods Act (III of 1930), Secs. 19 and 22—Sale of specific goods in deliver- 
able state—Property in the goods—When passes to buyer. 

Where there is a contract for the sale of specific goods which are in a 
deliverable state, the intention of the parties is the decisive factor in deter- 
mining the time when the property in the goods passes to the buyer; and, 
if that intention is expressed in the contract itself, no difficulty arises. 
But where the contract contains no such express provision, the intention 
has to be gathered from the conduct of the parties and the circumstances 
of the case. (Vide Sec. 19, Indian Sale of Goods Act IM of 1930). The 
rule for ascertaining the intention of the parties enacted in Sec. 22 of the 
Act is only a cule for ascertaining prime facie the intention of the parties 
and must yield to any contrary intention which may be gathered from the 

*P. C. A. 76 of 1934 
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circumstances of the case, inasmuch as there is nothing to prevent a man 
from passing the property in the thing which he proposes to sell and the 
buyer proposes to buy, although the price is afterwards to be ascertained by 
measurement. 

Martinesn v. Kitching, [1872] L. R. 7 Q. B. at pages 449 and 450 
relied on. 


APPEAL from a decision of the High Court of Judicature at Rangoon. 


L. DeGruyther, K. C. and Rennel for the appellant. 
R. W. Leach for the respondent. 


The following judgment was delivered by 


Sm SHanı Lar—This appeal from a judgment of the High Court of 
Judicature at Rangoon raises the question whether the property in certain 
paddy belonging to one Maung Po Ni had passed to the appellant, Hoe 
Kim Seing, before the date on which the estate of the former vested in the 
Official Receiver who was appointed by the Court adjudging him an 
insolvent. 

The circumstances, which have led to fe dispute, may be briefly 
stated. Maung Po Ni (hereinafter called Po Ni) was a cultivator of paddy 
in Burma and alto dealt in the purchase and sale of that commodity. He 
made his purchases with borrowed capital, and in 1930 he was indebted to 
several persons, including the appellant who was a merchant doing business 
on a large scale in the purchase of paddy. He had advanced about two 
lakhs of rupees to Po Ni for the purchase of paddy, which was to be 
delivered by the debtor to the creditor-in satisfaction of the debt. 

“It appears that Po Ni was unable to discharge his liabilities, and, 
accordingly, on July 22, 1930, he presented to the Court of the District 
Judge at Pegu a petition to be adjudged an insolvent. On August 16, 
1930, the Court made an order of adjudication, and appointed the res- 
pondent Maung Ba Chit to be the Receiver of the insolvent’s estate. ‘This 
order took effect fram July 22, 1930, the date of the presentation of the 
petition; and it is clear that the whole of the property, which belonged to 
the insolvent at that date, vested in the Official Receiver. 

Now, it may be stated at the outset, that this appeal is ‘not concerned 
with the insolvent’s paddy which was stored at Nyaunglebin in the Pegu 
district, and that the dispute between the parties is now confined to the 
paddy which was stored at another place called Peinzalok situated in the 
same district. That paddy consisted of 28,000 baskets, and it is common 
ground that 21,000 baskets thereof were stored in a granary having three 
compartments, each containing 7,000 baskets, and that the remaining 7,000 
baskets were stored in another odon. The paddy stored in the granary 
of three compartments was originally the property of one Po Thin, who, 
on April 24, 1930, entered into a contract with Pa Ni for its sale. On 
that date the seller executed in favour of the buyer a2 document called 
“Sold Note,” and the latter executed a corresponding document called 
“Bought Note.” These notes recorded the sale of the paddy to Po Ni at 
the price of Rs. 160 for 100 baskets, and the receipt by the seller of 
Rs. 2,100 as earnest money. ‘The parties are agreed that the seller subse- 
quently got, in part payment of the price, Rs. 12,000 on May 24, Rs. 2,000 
on. June 15, and Rs. 9,000 on June 22. After making these payments, 
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the purchaser was liable to pay only Rs. 8,500, which represented the 
balance of.the price for 21,000 baskets of paddy. 

The second lot of paddy measuring about 7,000 baskets belonged to 
one Hubba, and he sold it to Po Ni an April 25, 1930, at the same rate, 
viz.: at Rs. 160 for 100 baskets. The notes exchanged between the parties 
contained similar terms, except that the seller received on that date Rs. 600 
as earnest money.. There is ample evidence, and indeed it is not disputed, 
that the buyer paid to the seller also another sum, Rs. 100, on that very 
date, and Rs. 6,000 on May 21, 1930. The balance of the price to be paid 
by him was, therefore, reduced to Rs. 4,500. O£ this lot of paddy,- 1,164 
and 720 baskets were received by him on May 26 and May 27, 1930, 
respectively, and consigned by him to the appellant at Rangoon. The 
paddy which then remained in the go-down was about 5,116 baskets. 

This was the state of things on July 5, 1930, when the appellant, Hoe 
Kim Seing, learned at Pegu that the creditors of Po Ni had attached the 
paddy which was stored at Nyaunglebin. The appellant, who had to re- 
cover from him a large sum of money, was naturally anxious to obtain 
immediate possession of the paddy stored at Peinzalok, which his debtor 
bad purchased, either at his instance, or with the money advanced by him. 
Accordingly, he forthwith sent his agent, Bun Kyan, with Rs. 15,000 to 
Peinzalok, and instructed him to pay the balance of the price due to Po 
Thin and Hubba, in order to take delivery of the goods sold by them. On 
the afternoon of that day, Bun Kyan accompanied by Po Ni arrived at 
Peinzalok, and paid Rs. 8,500, the balance of the price, and Rs. 300, interest 
on that sum to Po Thin, and Rs. 4,500 to Hubba; and thereby satisfied in 
full the claims of both the vendors. The receipt of the money was duly 
endorsed by each vendor on his “Sold Note.” 

It was not until after July 5, 1930, that part of the paddy stored at 
Peinzalok was attached at the instance of certain other creditors of Po Ni, 
who had sted him for the recovery of the debts due to them. It appears 
that on July 6, 10,000 baskets out of the paddy, which originally be onged 
to Po Thin, were attached; and that two days later some paddy out of each 
lot was attached. 

This, in brief, is the history of the paddy which is the subject of con- 
troversy between the parties, and the question is whether the property in 
the goods had passed to the appellant on July 5. The District Judge 
answered the question in the affirmative, but the High Court dissented 
from that view and held that the property would not pass from the seller 
to the buyer “unless, and except in so far as, the measurement of the 
paddy” was effected before the attachment. 


Now, the rule for determining the time when the property in the 
goods passes to the buyer is contained in Section 19 of the Indian Sale of 
Goods Act, II of 1930. That section provides that in the case of a con- 
tract for the sale of specific or ascertained goods the property in. them is 
transferred to the buyer at such time as the parties to the contract intend 
it to be transferred. It is, therefore, clear that the intention of the parties 
is the decisive factor in determining the issue; and, if that intention is 
expressed in the contract itself, no difficulty arises. But where the contract 
contains no such express provision, the intention has to be gathered from 
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the conduct of the parties and the circumstances of the case. 

The rules for ascertaining the intention are embodied in Secs. 20 to 24 
of the Act, and one of these rules is to the effect that where there is a 
contract for the sale of specific goods in a deliverable state, but the seller 
is bound to weigh, measure, test or do some other act or thing with reference 
to the goods for the purpose of ascertaining the price, the property does 
not pass until such act or thing is done and the buyer has notice ‘thereof; 
vide, Sec. 22 of the Act. It is this rule which has been invoked by the 
learned Judges of the High Court for deciding that the appellant should 
be held to be the owner of only the paddy which had been measured before 
the attachment. 

The contracts in the present case were admittedly for the sale of speci- 
fic goods which were in a deliverable state, but their Lordships after per- 
using the documents containing: the terms of the contracts are unable to 
find any express intention of the parties as to the time when the property 
was to pass to the buyer. The documents, not only are couched in inelegant 
and ambiguous language, but appear to be unintelligible in important parti- 
culars. There is, however, nothing to indicate that the goods were to be 
measured for the purpose of ascertaining their price, or that the measure- 
ment, if any, was to be done by the sellers. It is true that the price of 
the paddy was fixed at the rate of Rs. 160 for 100 baskets, but the quantity 
of the paddy in each lot was declared in the notes exchanged between the 
parties to the contract, and it required only a simple calculation to deter- 
mine the total price to be paid for each lot. Indeed, the ies understood 
that it was the price for the quantity mentioned in the relevant note which 
was to be paid bythe buyer to the seller; and it appears that, on July 5, 
1930, when the balance of the price thus calculated was paid in each case, 
the, seller parted with the goods without retaining any lien upon them. 
The measurement, if any, was to be made by the buyer in order to satisfy 
himself that. be had got the quantity he had bargained for, and that the 
price paid by him was really due to each of the sellers. Such measurement 
did not affect the transfer of the property in the goods. 

Moreover, the rule relied upon by the High Court, being only a rule 
for ascertaining prima facie the intention of the parties must yield to any 
contrary intention which may be gathered from the circumstances of the 
case. The question in each case is what was the real intention of the parties, 
and that intention must, in the absence of an express term in the contract, 
depend upon the peculiar features of each transaction. As observed by 
Cockburn, C. J. in Martineaw v. Kitching! 

There is nothing to prevent 2 man from passing the property in the thing 
which he proposes to sell and the buyer proposes to buy, although the 
price may remain to be ascertained afterwards. We are.dealing with the 
case of a specific chattel. I agree to sell to a man a specific thing—say, 
a stack of hay, or a stack of corn? I agree to sell him that specific thing, 
and he agrees to buy it; the price undoubtedly remains an element of the 
contract, but we agree, instead of fixing upon a precise sum, that the sum 
shall be ascertained by a subsequent measurement. What is there to pre- 
vent the ies from agreeing that the property shall pass from one to the 
other, although the price is afterwards to be ascertained by measurement? 

*[1872] L R. 7 Q. B. at 449 and 450 
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I take it that is the broad substantial distinction. If, with a view to the 
appropriation of the thing, the measurement is to be made as well as the 
price ascertained, the passing of the property being a question of intention 
between the parties, it did not pass because the parties did not intend it to 
pass. But if you can gather from the whole circumstances of the transac- 
tion that they intended that the property should pass, and the price should 
afterwards be ascertained, what is there in principle, what is there in com- 
mon sense or practical convenience which should prevent that intention 
from having effect? 

Now, the circumstances of the present case make it clear that the 
parties to the contract intended that the appellant should become the owner 
of the goods on payment. of the balance of the price. The major portion 
of the price in respect of each lot of the paddy had already been paid by 
Po Ni, and there is ample evidence to show that all the persons interested 
in the paddy, viz.: Po Thin, Hubba and Po Ni, met on the afternoon of 
July 5, 1930, in order to transfer the goods to the appellant who had 
advanced a large sum of money for their purchase. The price still due to 
each of the sellers was then calculated and promptly paid by the appellant’s 
agent so that the property in the goods should pass to Po Ni and from 
him to the appellant. Nothing remained to be done by the sellers to 
complete the transfer of the ownership to the appellant; and it can hardly 
be suggested that he made the payment on that date to benefit the other 
creditors of Po Ni by facilitating the seizure of the goods in satisfaction 
of their claims. The suggestion is too fantastic to deserve any serious 
- consideration. 

Their Lordships are satisfied that the appellant paid the, money on 
July 5, 1930, to discharge the claims of the sellers for the balance of the 
price, and to acquire the property in the goods. It is obvious that the 
intention of the parties was that he should become the owner of the paddy 
as soon as he had made the payment. The passing of the property did not, 
therefore, depend upon the measurement; and neither the attachments nor 
the order of adjudication could adversely affect the title which had vested 
in him. 

In the result the appeal should be allowed, the judgment of the High 
Court set aside, and that of the trial Judge restored. The Official Receiver 
must pay the costs incurred by the appellant here as well as in India, 
Their Lordships will humbly advise His Majesty accordingly. 

Appeal allowed 

I. E. Lembert—Solicitor for the appellant. 

Cutler Allingham & Ford—Solicitors for the respondent. 
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ATMA RAM 
Versus 
BENI PRASAD AND OTHERS” 

Hindu Law—Widows—Under Court of Wards—Sust by Collector to recover part 
of their busbends’ estate—Collector applies to withdrew stut—Next rever- 
stoners tight to be rmpleaded as platntiff. 

Where a suit had been filed by the Collector under the local Court of 
Wards Act as representing two widows for possession of the suit properties 
which were alleged to form part of the estate of their deceased husband, 
and the Collector applied to withdraw the suit, the nearest reversioner had 
a right ex debito justitie to be added as a plaintiff and given an opportunity 
of continuing the suit if so advised. 
Chaudhri Risal Singh v. Balwant Singh, 45 I. A. 168=40 AJL 593 
referred to, | 
APPEAL from a decision of the High Court of Judicature at Allahabad, 
reported in 1933 A. L. J. 1512. 


A. M. Dunne, K. C., J. M. Parikh and Sir Tej Babadur Sapru for the 
appellant. - < 
L. DeGruytber, K. C. and W. Wallach for the respondents. 


The following judgment was delivered -by 


Sm Jonn Wariis—This is an appeal from the judgment of the High 
Court at Allahabad in the exercise ož its powers of revision under Sec. 115 
of the Code of Civil Procedure, and raises questions as to the High Court’s 
interpretation of the section, and as to the claim of a next reversioner to 
carry on at his own expense a suit which had been filed by the Collector 
under the local Court of Wards Act as representing two widows for posses- 
sion of the suit properties which were alleged to form part of the estate 
of their deceased husband, in consequence of the Collector having applied 
to withdraw the suit. The suit had been instituted by the Collector of 
Saharanpur under Sec. 55 of the United Provinces Court of Wards Act 
on behalf of Jaimala Kuer and Chando Kuer, who were the surviving 
widows of Janeshwar Das and are hereinafter referred to as the widows, 
to recover certain properties in possession of three of the defendants which 
were alleged to be part of the estate of their deceased husband. 

The case made in the plaint was that the plaint properties had belonged 
to Dip Chand who died in 1907.and that on the death of his widow, 
Dhanni Kuer, who died on January 20, 1920, Janeshwar the husband of 
the widows and his brother Badri Das, who were Dip Chand’s nearest 
reversioners, became entitled to succeed to the suit properties. Dip Chand 
had been adopted into their family, and it was alleged that his natural 
father Mukand Lal, who was his guardian had taken advantage of his 
minority and the minority of his widow, to put his other sons Atma Ram 
and Abhai Nardan, the ist and 2nd defendants, in possession of the suit 
properties. The suit was brought on behalf of the widows of Janeshwar, 
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one of the reversioners, safe-guarding the rights of Phalwanti Kuer, the 
widow fen Badri Das the other reversioner who was impleaded as the 3rd 
defendant. 


The plaint was filed by the Collector on Janvary 20, 1932, and on 
April 19 he applied that the case should be struck off as the Board of 
Revenue, which was the Court of Wards, had sanctioned the withdrawal 
of the suit. On the same day the widows put in an application to be 
substituted as plaintiffs. On May 9, in compliance with the Court’s order, 
the Collector filed through the Government Pleader his objection to the 
widows’ application on ground that they were debarred from suing 
under Sec. 55 of the Court of Wards Act, that the Collector as plaintiff 
had an absolute power of withdrawal under Order XXII, Rule 1, and 
that the widows were not proper or necessary parties under Order I, Rule 10. 
On the same day the widows joined with Beni Prasad, who claimed to be 
the nearest reversioner of their husband Janeshwar and his brother Badri, 
and entitled to succeed to their estates on the death of their widows, in 
filing a fresh application that they might be joined as plaintiffs and the 
conduct of the suit given to any one of them. ‘This application was sup- 
ported by a lengthy affidavit to which their Lordships do not propose to 
refer, seeing that the Collector was not served with a copy and had no 
opportunity of answering it, as the Subordinate Judge at once proceeded to 
hear arguments on all these applications and reserved judgment which he 
delivered two days later. 


The Subordinate Judge held that the Collector under Order XXII, 
Rule 1, was entitled to withdraw the suit, and as Section 55 of the Court 
of Wards Act prevented the widows, who were wards of the Court, suing 
in their own names, they could not be substituted as plaintiffs. He also 
rejected the application of Beni Prasad, the next reversioner, as he was not 
a party to the suit, and it was not shown that there had been any arrange- 
ment creating a devolution of interest in his favour during the pending of 
the suit under Order XXII, Rule 10. He accordingly rejected the applica- 
tion of the widows and of Beni Prasad, and passed a decree dismissing the 
suit which, if allowed to stand, might under the Code have finally barred 
the widows’ claim without any adjudication on the merits, as no leave to 
file a fresh suit was applied for or given. 


The widows then applied to the High Court to revise the judgment 
of the Subordinate Judge under Section 115 of the Code of Civil Procedure. 
Beni Prasad, whom they impleaded as 6th respondent, was afterwards 
- transposed as an applicant for revision along with the widows. It was 
alleged in the application that in refusing to- make the applicants parties 
to the suit and to substitute them as plaintiffs, the Subordinate Judge had 
failed to exercise a jurisdiction vested in him by law (Clause (5)), and had 
acted illegally or with material irregularity in the exercise of his jurisdiction 
(Clause (c)). 

For the reasons stated in their judgment the High Court dismissed the 
application of the widows. The widows have not appealed against this 
decision and their Lordships are accordingly not called upon to review it 
nor do they express any opinion as to the soundness of the grounds upon 
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which it proceeded. As regards Beni Prasad’s application the High Court 
held that it had not received a proper hearing or consideration in the Court 
below, and that the Subordinate Judge had totally misapprehended the 
nature of his application and dealt with it summarily. They accordingly 
held that they had jurisdiction to entertain his application. ‘Their Lord- 
ships are of opinion that the High Court rightly so held inasmuch as the 
Subordinate Judge in disposing as he did of Beni Prasad’s application acted 
with material irregularity. 

On the merits of Beni Prasad’s application, the learned Judges rightly 
pointed out that the suit filed on behalf of the widows by the Collector 
was 2 representative one in which Beni Prasad as nearest reversioner was 
interested, and that a decree properly obtained against the widows would 
be binding on him as next reversioner. This was expressly ruled by this 
Board in Chaudhri Risal Singh v. Balwant Singh’. On the other hand if 
the suit succeeded his right as the next reversioner of the plaintiffs’ 
husband would be established. In these circumstances, in their Lordships’ 
opinion, Beni Prasad had a right ex debito justitie to be added as a plaintiff, 
and given an opportunity of continuing the suit if so advised. Their Lord- 
ships accordingly find themselves in agreement with the result of the 
judgment of the High Court on the merits of Beni Prasad’s application. 


It has next to be considered what was the proper order for the High 
Court to make in this representative suit when, owing to the incapacity 
for the time being of the widows to maintain it and the withdrawal of the 
Collector from the position of plaintif representing them, the next rever- 
sioner was to be made a plaintiff. What the High Court did was, without 
reversing the decree of the lower Court dismissing the suit, to order that 
Beni Prasad should be made a plaintiff in the suit and the suit be tried as 
between Beni Prasad on the one hand and the original defendants on the 
other. But Beni Prasad could not be made a party to a suit which, having 
been dismissed, no longer existed. To make the judgment of the High 
Court effective it is necessary that the decree of the Subordinate Judge 
dismissing the suit should be recalled. Beni Prasad having been made a 
party as plaintiff, the Collector may then be dismissed from the suit, which 
will proceed at the instance of Beni Prasad. The widows are no longer 
under the supervision of the Court of Wards and as they can now act for 
themselves, it will be for them, if they are so advised, to renew their appli- 
cation to have themselves added as plaintiffs to the suit, and the Court will 
no doubt: give due consideration to‘any such application by them. ‘The 
dismissal of their application while they were under wardship will not. 
prejudice their application to be made plaintiffs now that their wardship 
has come to an end. 

In these circumstances their Lordships will humbly advise His Majesty 
that the decree of the High Court be varied so as to read as follows:— 

It is ordered that the decree of the Subordinate Judge of Saharanpur 
dismissing the suit be recalled, that Beni Prasad be added as a plaintiff in 
the suit, that the Collector of Saharanpur be dismissed from the suit, that 
the application of Mst. Jaimala Kuer and Mst. Chando Kuer as originally 
presented be dismissed without prejudice to their applying anew to be made 
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parties as plaintiffs to the suit along with Beni Prasad now that they are 
no longer under wardship. 
The order as to costs in the High Court will stand but the appellant will 
pay the costs of the respondents in the present appeal. 
Decree varied 
Hy. S. L. Polak & Co.—Solicitors for the appellant. 
T. L. Wilson & Co.—Solicitors for the respondents. 


BACHAN SINGH (Defendants) 
Versus 
DASRATH SINGH (Plaintiff) * 

Civil Procedure Code, Or. 7, R. 13 and Secs. 149 and 151—Plaint rejected under 
Or. 7, R. I11(c)—Subsequently plaintiff makes good deficiency and applies 
for restoration of suit—Wbether application can be treated as fresh plaint— 
Whether full court-fee to be paid. 

The court rejected a plaint under Or. 7, R. 11(c)on the ground that the 
deficiency of court-fee had not been made good. Subsequently the plain- 
tiff paid. into court the deficiency of court-fee and prayed that the suit 
be restored. Held, that it was open to the court to treat the application 
for restoration as a fresh plaint, and under Secs. 149 and 151, C. P. C. 
the court had power to treat the court-fee paid on the former plaint as 
part of the court-fee on thé fresh plaint, and the court is not compelled to 
require the plaintiff to pay a full court-fee on th= fresh plaint. 

Crv REVISION against the order of M. Axm Noman Esq., Small 

Cause Court Judge of Gorakhpur. » 


Senkar Seran for the applicant. 
H. C.: Mukerji for the opposite party. 
The following judgment was delivered by 


BENNET, J.—This is a revision brought by two defendants against 
whom a Small Cause Court has passed a decree. The first point raised in 
revision is that the court below had no jurisdiction to entertain an appli- 
cation for restoration after it had rejected a plairt on the ground that 
insufficient court-fee had been paid, and that the court having rejected the 
plaint was functus officio, and that the proper remedy of the plaintiff was 
to apply for review of judgment, and further that the suit was barred by 
limitation. 

The facts are that the plaintiff brought a suit on a promissory note 
dated July 20, 1929 and the plaintiff relied for saving limitation on an 
acknowledgment of August 29, 1931. The plaint was dated February 3, 
1934 and was valued at Rs. 751-8-0 with court-fee stamp of Rs. 30. 
There was a deficiency of Rs. 47-8-0 and the plaintiff was allowed upto 
March 13, 1934 to make up the deficiency. He did not do so and the 
date was extended several times to March 29, April 9, April 10, April 29, 
May 11, 1934. By that time the plaintiff had deposited in all over Rs. 60 
and there was a deficiency of Rs. 16. The court rejected the plaint on the 
ground that the deficiency had not been made good. This order of rejec- 
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tion was passed under Order 7, Rule 11 (c). It is provided by Rule 13 of 
Order 7 as follows:— 

The rejection of the plaint on any of the grounds hereinbefore mentioned 
shall not of its own force preclude the plaintiff from presenting a fresh 
plaint in respect of the samè cause of action. 

Now it is clear that under this rule a fresh plaint must be presented. 
It will be necessary for such a fresh plaint to be presented within the period 
of limitation otherwise the suit would fail on the ground of limitation. 


` On May 22, 1934, the plaintiff made an application to the court. Now 


that date was within the period of three years from August 29, 1931, the 
date of the alleged acknowledgment, and therefore if the original plaint was 
within limitation the plaintiff would have been within limitation if he had 
filed a fresh plaint on July 5, 1934. Instead of filing a fresh plaint what 
he did was to pay into court Rs. 16 deficiency of court-fee on the former. 
plaint and he asked the court to count the Rs. 60’ already paid as making 
up the full court-fee and instead of filing a fresh plaint he asked that the ` 
suit should be restored. I do not think that so far as the plaintiff is con- 
cerned there is very much difference between asking that the suit should 
be restored on the former plaint and filing a fresh plaint. The question is 
whether on that date the court had power to treat the Rs. 60 already paid 
as part of the court-fee.. No ruling has been shown on the subject. Under 
Sec. 149, C. P. C. it is provided as follows:— 

Where the whole or any part of any fee prescribed for any document by 
the law for the time being in force relating to court-fees has not been paid, 
the Court may, in its discretion, at any stage, allow the person, by whom 
such fee is payable, to pay the Whole or part, as the case may be, of such 

- court-fee; and upon such payment the document, in respect of which such 
fee is, payable shall have the same force and effect as if such fee had been 
paid in the first instance. : 

It is argued that this section cannot apply after the original plaint had 

been rejected under Order 7, Rule #1. The section says “at any stage.” 


^ | think it is a fair inference under this section and under Sec. 151 that the 


Court had power to allow the Rs. 60 to count for the whole court-fee and 
that the court is not compelled to require the plaintiff to pay a full court- 
fee on the fresh plaint. The court however passed a very brief order. In 
the order sheet it was merely stated “Deficiency of court-fee made good. 
Suit to be restored,” and on the original plaint it was written ‘Deficiency 
made good.” The grounds of revision are not in my opinion correct in 
alleging that the only course open to the court was to treat the application 
as one for review of judgment. I think it was open to the court to treat 
the application as a fresh plaint. Accordingly mere defects in the order 
of the court should not in my opinion prevent the plaintiff from having 
the benefit of Order 7, Rule 13 and the proceedings of July 5, 1934 may 
be treated as the filing of a fresh plaint in which the court allowed the 
court-fee of Rs. 60 already paid plus the court-fee Rs. 16 paid on ‘that 
date to be treated as a whole court-fee. 

The next point which is urged by the defendants is that the liability 
of defendant 2 has not been established. ‘The court below has found as a 
finding of fact that the defendant 2 had clearly admitted the promissory 
note and his liability. I do not consider that this finding of fact can be 
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challenged in revision, but in any case learned counsel admits that there is 
a compromise of the same date as the promissory note, August 29, in suit 
No. 395 of 1931 to which the defendant 2 was a party and defendant signed 


that compromise and in that compromise it is stated that the defendants . 


in that suit including defendant 2 are liable for the promissory note in 


question. If therefore a first appeal had lain from a finding on this issue _ 


of fact the finding would be against counsel, but I do not see how this 
finding can be raised in revision. 
I therefore dismiss this application in revision with costs. . 
Application dismissed 


SHIB CHARAN DAS (Plaintiff) 
Versus 
MUQADDAM ano oTHERs (Defendants) * 
Transfer of Property Act, Sec. 92—Subrogetion—Right of —W ben arises. 
that is necessary to confer the right of subrogation is that the 
mortgage in respect of which the right is claimed should have been redeemed 
fall It is not necessary that the entire amount due on the basis of the 
- Mortgage should be paid if the mortgagee agrees to let the mortgage be 
redeemed on payment of a smaller amount 
SECOND APPEAL from a decree of Panprr PRAN NATH AGHA, Addi- 
tional Subordinate Judge of Moradabad, confirming a decree of PANDIT 
K. Josta, Munsif. 
K. N. Maleviys for the appellant. 
S. N. Seth for the respondents. 


The following judgment was delivered by 


IQBAL AHMAD, J.—This appeal arises out of a suit for sale on a mort- 
gage dated March 8, 1919, and the sole question for consideration in the 
appeal is whether or not the courts below were right in holding that the 
defendants 8 to 10 had acquired the rights of a prior mortgagee of the 
year 1919 and were entitled to hold up that mortgage as > shield against 
the claim of the plaintiff-appellant. The facts are as follows: 


1935 


Aug. 12. 
IqnaL AHMAD, 
. J. 


Iqbal Abmed, 


One Muqaddam mortgaged his property in the year 1913 by means of 


a deed of simple mortgage to one Murlidhar. He again mortgaged the 
same property in the year 1919 to the plaintiff-ap t. Muqaddam’s 
brother Pir Baksh also joined in the execution of the mortgage of 1919, but 
I am not concerned in the present appeal with the share mortgaged by 
Pir Baksh. 

Murlidhar put his mortgage into suit and obtained a preliminary decree 
in the year 1925 and a final decree in the year 1926. ‘The final decree was 
for a sum of Rs. 5394-6 with future interest at six per cent per annum. 
After Murlidhar obtained the final decree for sale Muqaddam’s equity of 
redemption in the mortgaged property was sold in execution of a simple 
money decree and purchased by Babu Ram, the predecessor-in-title of 
defendants 8 to 10. Babu Ram paid a sum of Rs. 539-4-0 to Murlidhar 
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Cwm on January 22, 1928, in satisfaction of the final decree held by him 

ae (Murlidhar). 

aes Murlidhar had not impleaded the present plaintiff in the suit for sale 
Sum Cxaran brought by him and the present plaintiff, therefore, was not debarred from 


hs putting his mortgage into suit. 
Mucannahe Babu Ram died before the suit giving rise to the present appeal was 
— filed and the plaintiff impleaded amongst others defendant 8 to 10, the 
ki j. successors-in-interest of Babu Ram, on the allegation that they were subse- 


uent transferees of the mortgaged property. These defendants contested - 
i suit on the allegation that by paying up the decretal amount to Murli- 
dhar they had acquired the rights of Murlidhar as prior mortgagee, and, 
as such, the plaintiff was not entitled to sell the property for the recovery 
of the amount due to him without first paying to them the amount due 
on the basis of the prior mortgage of 1919. This contention of the 
defendants has been accepted by both the courts below. 

It is contended by the learned counsel for the plaintiff-appellant that 
as the amount due on the basis of the final decree in the year 1928, when 
the payment was made by Babu Ram, far exceeded the sum of Rs. 539-4-0 
the mortgage of Murlidhar was not redeemed in full by Babu Ram. It is, ’ 
therefore, argued that the right of subrogation was not acquired by Babu 
Ram. In support of this contention reliance is placed on the last paragraph 
of Section 92 of the Transfer of Property Act which provides. that 

nothing in this section shall be deemed to confer a right of subrogation on 

any person unless the mortgage in respect of which the right is claimed has 

been redeemed in full. . 
The argument is that in order to acquire the right of subrogation conferred 
by Section 92 Babu Ram should have paid to Murlidhar the entire amount 
mentioned in the final decree together with interest awarded by that decree. 
This contention, in my opinion, is untenable. All that is necessary to 
confer the right of subrogation is that the mortgage in respect of which the 
right is claimed should have been redeemed in full. It is not necessary that 
the entire amount due on the basis of the mortgage should be paid if the 
mortgagee agrees to let the mortgage be redeemed on payment of a smaller 
amount. In the present case there is nothing to show that Murlidhar did 
not consent to let his decree stand satisfied on payment of a sum of 
Rs. 539-4-0 only. This point was not raised in either of the courts below, 
and, therefore, the matter was not decided by those courts. ‘There is how- 
ever the fact that the son of Murlidhar came in the witness box and testi- 
fied to the fact that his decree had been discharged. The mortgage of 
Murlidhar was, therefore, redeemed in full and the defendants 8 to 10 were 
subrogated to the right that Murlidhar had on the basis of the mortgage 
of 1913. The decrees of the courts below are, therefore, perfectly correct 
and accordingly I dismiss this appeal with costs. 

N.B.—Leave to appeal under the Letters Patent is granted. 
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NIHAL CHAND AND aNoTHER (Defendants) 
VETSHS 
BHAGWAN DEI {Plsintif)* 

Easements Act (V of 1882), Sec. 18—Custemary right of privacy in the United 
Provinces—W bether Court can take jucicial notice under Sec. 57, Evidence 
Act. 

Where the plaintiff brought a suit zar the closing up of a large window 
in the upper storey opened recently b> the defendants, on the ground that 
her customary right of privacy was infringed inasmuch as her court-yard 
and house were overlooked, and the Icwer appellate court de¢reed the suit. 
Held, that such a right of privacy is of gpneral prevalence and has been 
commonly recognised in the United Provinces and it is open to a court to 
take judicial notice of such custom haying the force of law under Sec. 57, 
Evidence Act, and it is therefore not necessary that there should be evidence 
produced in each case to establish the existence of such 2 custom in the 
particular locality, and the plaintiff's suit was rightly decreed. 

Bhagwan Das v. Zamurrud Husain, 1929 A. L. J. 1028 considered. 

Case law discussed. 

LETTERS PATENT APPEAL against the order of Mr. Justice KENDALL. 

G. S. Pathak for the appellants.. 

Shiva Prasad Sinba for the respondent. - 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a defendants appeal arising out of a suit 
brought by the plaintiff for the closing up of a large window in the upper 
storey Opened recently by the defendants, on the ground that her right of 
privacy was infringed inasmuch as her courtyard and house were overlooked. 
The first court dismissed the suit relying mainly on certain observations 
made in the case of Bhagwan Das v. Zemurrad Husain'; but the lower 
appellate court has reversed that decree holding that the right of privacy 
based on social custom and parda system is quite different from the right of 
privacy based on natural modesty and hunan morality, and that the latter 
is not confined to any class, creed, colour cr race, and it is the birthright of 
a human being and is sacred and should be ebserved, though the right should 
not be exercised in any oppressive way. hat decree has been affirmed by 
a learned Judge of this Court. 

In appeal the learned counsel for the defendants has first urged before 
us that there being no finding that the plaintiff is the owner of the house 
occupied by her she has no locus standi to maintain the suit. It has been 
found by the courts- below that the plaintif has been occupying this house 
for the last quarter of a century, that her possession has never been challeng- 
ed during this period and that she is not in wrongful possession of this 
house at all. Even if she were not the owner, she would have a right as 
occupier to maintain the suit under Section 4 of the Indian Easements Act. 

The next contention urged in appeal is that in view of the observa- 
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. tions made in the case referred to above the right of privacy cannot be 


allowed unless it is affirmatively urged and proved in each case that there 
is a custom of privacy prevailing in the particular locality. The case of 
Bhagwan Das was not one in which the'whole of the plaintiff’s house or a 
courtyard or even the whole of a room.was overlooked by the new windows 
and doors. But it was possible to see from the defendant’s window into 
the plaintiff's window. No doubt the learned Judges made some observa- 
tions suggesting that the right of privacy may not now be in full force 
after the lapse of nearly half a century since the case of Gokul Prasad v. 
Redbo*® was decided, but in the special circumstances of that case they did 
not feel called upon to consider that point. Apparently the attention of 
the learned Judges was not drawn to the fact that there have been numer- 
ous cases in this Court even subsequent to Gokel Prasad’s case in which 
such a right of privacy has been recognised even without strict proof of 
the existence of a custom in the particular locality. In Abdul Rabmen v. 
D. Emile*, Edge, C. J. and Knox, J. held that the customary right of privacy 
which prevailed in various parts of the North Western Provinces was a 
right which attached to property and was not dependent on the religion 
of the owner thereof. In that case the right of privacy was recognised in 
Landour. The learned Judges pointed out that on the question of privacy 
the defendant’s plea that the law recognised no such right of privacy as 
was claimed was not sound and that the law does recognise the right of 
privacy in these Provinces when established by custom, and followed Goksi 
Prasad v. Radho. 

_ In Abdul Rabmen v. Bhagwan Das‘, Knox, J. upheld the right of 
privacy, even though some other portion of the plaintiff’s house was actually 
overlooked from the defendant’s roof. The learned Judge observed: 

The primary question will be, does the privacy in fact and substantially 
exist, and has it been and is it in fact enjoyed? If it is found that it dic 
substantially exist and was enjoyed, the next question would be was that 
privacy substantially or materially interfered with by acts done by the 
defendant, without the consent or acquiescence of the person seeking relief 
against those acts? l 

In that case, however, it was admitted that in the town of Meerut there 
was a local custom in favour of privacy. l 
InFezal Hag v. Fazal Hag? Iqbal Ahmad and Sen, JJ. held that a 
the evidence as to the existence of a right of privacy, it had been laid down 
in Goksl Prasad’s case that at any rate in these provinces the custom of 
parda has for centuries been strictly observed by all Hindus except those 
of the lowest classes and by all Mohammadans except the poorest. 


In Fazal Haq v. Fazal Hag’ Iqbal Ahmad, and Sen, JJ. held that a 
customary right of privacy within certain limitations exists in the North 
Western Provinces and a material interference with such a right is an 
actionable wrong and affords a good cause of action to the person or per- 
sons affected thereby, and that in view of the social conditions of this 
country and as the direct result of the custom which has descended from 
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olden times, the right of privacy has taken too deep a root to be dislodged 
by any a priori reasoning. 

In Chhedi Ram v. Gokul Chand™ another Bench of this Court, of 
which one of us was a member, held that even the existence of a public lane 
in between the houses of the parties would not destroy such.a right of 
privacy. 

Unfortunately these earlier cases were not brought to the notice of 
the Bench which decided Bhagwan Das case. In the case of Tika Ram 
Joshi v. Ram Lal Sab’, it was conceded that by local custom a right of 
privacy does exist in the cities and plains of these provinces, and it was 
a te that no such custom exists in towns and villages situated in 

e . 

When a particular custom is of general prevalence and is commonly 
recognised, it is open to a court to take judicial notice of such custom 
having the force of law under Sec. 57 of the Indian Evidence Act, and it 
is therefore not necessary that there should be evidence produced in each 
case to establish such a custom. Indeed m many villages where the custom 
has been so well recognised that no one hes dared to infringe it, there might 
be no instance to prove that the custom was denied and upheld on a previous 
occasion. We, PAA think that the view taken by the learned Judge 
of this Court that the suit was rightly decreed was correct. 

The appeal is accordingly dismissed with costs. 

Appeal dismissed 
"26 A. L. J. 537 [1935] A L. J. 432 
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RAMESHWAR BAKHSH SINGH anp orHers (Defendants) 
versus 
BALRAJ KUAR anp oTziers (Plaintiffs)* 
Wil_tnter pretation of —Widow—Absolnte exstate—WhLen conferred. 


In interpreting a will it is the duty of the Court to find out the inten- Tagen ron 


tion of the testator. . The intention 13 to be gathered from the language 
used by the testator, because it is the words used in the instrument by 
which he has conveyed the expression of his wishes. The meaning to be 
attached to the words may, however, be affected by surrounding circum- 
stances; and, when this is the case, those circumstances should be taken 
into consideration. As laid down Ly Sec. 82, Indian Succession Act, 
(XXXIX of 1925), the meaning of any clause in a will is to be collected 
from the entire instrument; and all t> parts of a will are to be construed 
with reference to each other and so as, if possible, to form one consistent 
whole. Where it is not possible to reconcile all the parts, the latter must 
revail. 

Pay fire ies Pisa atid he ce pues E E ell ee nee 
power of sale, the language was wide enough to confer upon the wife of 
the testator an absolute estate of inheritance, and the codicil stated in 
explicit terms that the testator had by his will declared his wife to be 
‘permanent owner’ of his property like himself. Held, that the codicil 
disclosed the testator’s own interpretation of the language used by him in 
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his will and this interpretation must be treated as authoritative and the 
testator intended to confer an absolute estate of inheritance upon his wife. 
APPEAL from a decision of the Chief Court of Oudh at Lucknow. 


W. A. Upjobn, K. C. and M. A. Jinnah for the appellants. 
L. DeGruyther, K. C., S. Hyem and C. Natmullab for the respondents. 


The following judgment was delivered by 


Sm Suan Lat—On June 4, 1918, one Babu Indarsen Singh, a taluq- 
dar of the estate of Dhaurwa situate in the Province of Oudh, died, leaving 
him surviving two widows, Annapurna Kuar and Balraj Kuar, and two 
daughters, namely, Brijraj Kuar by his deceased wife Jadunath Kuar and 
Hemraj Kuar by his wife Balraj Kuar. The senior widow, Annapurna 
Kuar, succeeded to the entire property of her deceased husband; and on 
November 22, 1923, she made a will by which she devised the property in 
dispute to the junior widow, Balraj Kuar, for her life, and, after the latter’s 
death, to the two daughters of bee husband in equal shares as absolute 


owners. 


In June, 1929, Annapurna Kuar died, and the estate left by her was 
claimed by the surviving widow, but her claim was resisted by the sons of 


- Babu Indarsen Singh’s daughter, Brijraj Kuar. The revenue authorities 


who dealt with the dispute in the first instance, accepted the counter-claim 
made by the sons of Brijraj Kuar; and directed that the mutation of the 
estate should be effected in their favour. 

Thereupon, Balraj Kuar commenced in May, 1930, the present action 
to recover possession of the property. She founded her title upon the will 
made in her favour by Annapurna Kuar in November, 1923, and it is 
common ground that she would be entitled to succeed to the estate, if 
Annapurna Kuar was competent to make the testamentary disposition in 
her favour. It is, however, clear that she could make the devise in question 


only if she had got an absolute estate from her husband. 


Now, it is an undisputed fact that Babu Indarsen Singh made a will 
on March 15, 1899, and that it was followed by a codicil on September 29, 
1910. The crucial question is whether the testator thereby‘conferred upon 
Annapurna Kuar an absolute estate in his property. The answer to the 
question depends upon the interpretation to be placed upon his will, which 
must be read along with his codicil. The parties are agreed that both these 
documents were executed by him, and that he was competent to do so. 

The trial Judge, after an elaborate discussion of the terms of both the 
will and the codicil, reached the conclusion that the testator gave his senior 
widow an absolute estate of inheritance, and that conclusion has been 
endorsed on appeal by a Division Bench of the Chief Court of Oudh. On 
this appeal preferred by the defendants, their Lordships have carefully 
examined the scope and effect of the various clauses contained in the will 


* and also the codicil in the light of the arguments advanced by the learned 


counsel on both sides; and are not prepared to dissent from the concurrent 
decisions of the Courts in India. i 
The language of the codicil, as will be seen presently, does not create 
any difficulty; but the clauses of the will making dispositions of the pro- 
perty have given rise to a controversy between the parties. The will is 
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couched in high-flown Urdu language, but its translation embodied in the 
judgment of the trial Judge was, as stated by the learned Judges of the 
Appellate Court, “accepted to be correcz for all practical purposes” by 
both the parties in the Courts below. The testator, after describing his 
property, proceeds to dispose of it as follows:— 

In respect of all this property I make a will according to the conditions 
below in favour of my high placed wife Musammat Annapurna Kuar Sahiba, 
daughter of Sardar Shivji Singh, for whom I have great affection and love, 
and.who has looked upon serving me in every way and giving me satisfac- 
tion as her main duty and has given preference to it over her comfort, 
health and heartfelt desires; and in future also judging from her refined 
and sound common sense and her far-reaching and subtle intellect as well as 
from her genuine, artless and unadultcrated affection for me, I have this 
strong hope that this very condition ot hers in accordance with my tem- 
perament shall continue all throughoct my life without any change or 
alteration. ; 

1. If God forbid I do not have ary male issue or if one is born and 


dies thereafter then my aforesaid high placed wife, namely Musammat — 


Annapurna Kuar shall after me always remain in possession and enjoyment 
of my aforesaid estates and landed property which I shall possess at present 
and might possess in future with full mowers of transfer of every descrip- 
tion forever in this way, that she may, on the occasion of any suitable and 
proper necessity arising, sell any share or part of the land or the entire 
estate, or she may make any other kinc of transfer or may appoint anyone 
as her successor except any male or female issue of.my uncle B. Chandrez 
Singh (whom God forgive and on whom may He have mercy). 

2. In the event of no male issue of mine existing, the said high-placed 
wife after her own possession and enjovment of the estate is authorised to 
select any one of my daughter’s issue as her successor. 

3. In case the said wife does not do so, and in the event of my daughter 
or daughters having more than one issue then the said children after the 
death of my’ high-placed wife will possess and enjoy my estate and property 
in the same manner and subject to th= same conditions as my own child 
or children would have held possession of the property. 

4. If God forbid, there be no mle or female issue even from the 
daughter, then the said high-placed wice withour regard to the conditions 
and limitations laid down in the second and third clauses mentioned in this 
instrument shall have power to transfer by any means her estate to her own 
family or to any stranger or to appoinr any one as her successor. 

5. In no case and under no circums-ances and for no reason whatsoever 
shall any right of inheritance in my eztate, property or thing devolve on 
any male or female descendant of my uacle B. Chandrez Singh (whom God 
forgive and on whom may He have mercy) but solely on my male or 
female issue: nor shall the said high-placed wife be competent to transfer 
under any circumstances and for any reason any right mentioned in this 
deed to any descendant, male or female, of my said uncle B. Chandrez 
Singh. 


These are the material provisions of the will, and they have to be’ 


considered with the document of September 29, 1910, which is described 
by the testator as a deed of declaration or ecknowledgment, but is admitted 
to be a codicil. This instrument, the lLnguage of which is free from 
ambiguity, is in these terms:— 

By virtue of this deed of declaration or acknowledgment I hereby make 
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manifest and known (to all and sundry) that I have by means of the Will 
of March 15, 1899, appointed and declared my wife Thakurain Annapurna 
Kuar permanent owner, like myself she has and will continue to have pro- 
prietary rights of an owner in my entire Taluqdari estate and properties 
both movable and immovable situated in . But of course if a 
male child were to be born to me from the womb of Thakurain Annapurna 
Kuar either before or after the birth of a son from the womb of my second 
wife Thakurain Balraj Kuar, then that son will be the permanent owner 
(of my estate) and in any case my second wife will be entitled to a main- 
tenance allowance (from the estate). 

And if no son is born to me from the womb of Thakurain Annapurna 
-Kuar (but) a son is born to me from the womb of Thakurain Balraj Kuar. 
then he alone will be the permaneut owner of the estate and property men- 
tioned above. - | ae 

The sons of my uncles’ sons neither have nor shall have, under any cir- 
cumstances, any right or interest in my property and estate. 


These two documents constitute the testamentary instrument, and in 
interpreting them it is the duty of the Court to find out the intention of 


` the testator. It is clear that that intention is to be gathered from the 


language used by the testator, because it is the words used in the instru- - 
ment, by which he has conveyed the expression of his wishes. ‘The mean- 
ing to be attached to the words may, however, be affected by surrounding 
circumstances; and, when this is the case, those circumstances should be | 
taken into consideration. As laid down by Section 82 of the Indian Suc- 


‘ cession Act, the meaning of any clause in a will is to be collected from the 


entire instrument; and all the parts of a will are to be construed with 
reference to each other and so as, if possible, to form one consistent whole. 
Where it is not possible to reconcile all the parts, the latter must prevail. 


Now, a perusal of the will and the codicil leaves no doubt that the 
testator was most anxious that no part of his estate should, in any event, 
go to his uncle Chandrez Singh or to his descendants. ‘This was the over- 
riding consideration as revealed by the documents, and he did not want to 
leave any loophole which would enable them to get his property either by 
succession or by transfer. It is also clear that his wife Annapurna Kuar, 
to whom he refers in eulogistic terms, was the chief object of his bounty, 


_ and that he desired to benefit her as far as possible. 


It is, however, argued that he gave her, only a restricted, and not an 
absolute, estate; and that argument rests upon the phrase “on the occasion 
of any suitable and proper necessity arising” which is found in Clause 1 of 
the will. It cannot be seriously disputed that, in the absence of that phrase, 
the language of the clause in questian is wide enough to confer upon her 
an absolute estate of inheritance. The learned Judges of the Chief Court 
hold that the testator did not intend to restrict her estate, but gave her “the 
power to decide as to whether suitable and proper necessity” for a sale has 
or has not arisen. Whatever may be the exact meaning of the phrase, it 
limits only her power of sale, but does not qualify the right of making any 
other kind of transfer or of appointing a successor. Indeed, the language 
of the phrase appears to be wholly inappropriate in its application to the 
power of appointing a successor. The view that he intended to give her an 
absolute estate of inheritance receives confirmation from the expressions 
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“her successor” and “her estate” which are to be found in Clauses 1, 2 
and 4. 

All doubt on the subject is, however, dispelled by the codicil, which 
states in explicit terms that the testator had, by the will of March 15, 1899, 
declared his wife Annapurna Kuar to be “‘permanent-owner” of the estate 
like himself. He himself was admittedly the absolute owner -of his pro- 
perty, and he makes it clear in this document that he intended to give her 
an estate similar to his own. ‘This is the testator’s own interpretation of 
the language used by him in his will, and this interpretation must be treated 
as authoritative. Their Lordships observe that the trial Judge and also 
both the Judges of the Court of Appeal were familiar with the language 
used by the testator, and their opinion, as to the meaning of the clause, is 
entitled to great weight. They are unanimous that the testator intended 
to bestow an absolute estate of inheritance upon the lady, and the appellant 
kas not satisfied their Lordships that that decision is erroneous. 

It is true that some of the later provisions of the will appear to be in 
conflict with the absolute estate given to her by Clause 1. While Clause 2 
is merely permissive, Clause 3 can haye no operation, if she takes the estate 
as an absolute owner. In the event of her dying without disposing of the 
property or. appointing a successor, the estate would descend, to ber heirs 
ab intestato, and not to the persons mentioned in Clause 3. Nor can 
Clause 4 take effect, as the power to transfer or to appoint a successor, 
which it seeks to confer, has already been given to her by the wide language 
of Clause 1; and the provision in Clause 4 appears to be a surplusage. 

There can, however, be no doubt that if these clauses are repugnant 
to the absolute estate created in favour of the lady, they cannot cut down 
that estate and must consequently be held to be invalid. l 

For the reasons stated above, their Lordships concur with the Courts 
in India that Annapurna Kuar took an absolute estate of inheritance under 
the testamentary instrument of her husband, and that she was competent 
to make the devise invoked by the respondent. They will, therefore, 
humbly advise His Majesty that the appeal should be dismissed with costs. 

i Appeal dismissed 

T. L. Wilson &% Co.—Solicitors for the appellant. 

Barrow, Rogers & Neville—Solicitors for the respondents. 


POKHAR SINGH (J1dgment-debtor) 
P VeTstis 
TULA RAM (Decree-bolder)* 

Civil Procedure Code, Secs. 47 and 60—Property sold in execution of money decree 
— Before confirmation of sale judgment-debtor applies that property is non- 
saleable—Whether application maintainable. 

In execution of a money decree a house of the judgment-debtor was sold. 
Before confirmation of sale, the judgment-debtor filed an application under 
Sec. 47, C. P. C., objecting to the sale on the ground that the property was 
the house of an agriculturist and was exempt from attachment and sale 
under Sec. 60, C. P. C. The execution court dismissed this objection on 


*E. F. A. 495 of 1933 


Suleimen, 
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the ground that it was not maintainable inasmuch as it was filed after the 
ale had taken place. Held, that the objection fell within the scope of 
Sec. 47, C- P. C. and there is no time-limit prescribed for raising such an 
objection, and as the court had not become frsctus officio, it cannot be 
too late for the judgment-debtor to invite the attention of the court to its 
statutory duty under Section 60, C. P. C., to see that a property which is 
not saleable should not be sold. Accordingly the application was main- 
tainable. 


EXECUTION First APPEAL from a decree of P. C. AGARWAL ESQ., 
Subordinate Judge of Pilibhit. 


G. S."Pathak for the appellant. 
Basudeva Mukerji for the respondent. 


The judgment of the Court was delivered by 
SULAIMAN, C, J.—This is a judgment-debtor’s appeal from an order 


` + dismissing an objection under Section 47, C. P. C. to an auction sale. In 


execution of a simple money decree a house of the judgment-debtor 
objector was attached sometime before December 13, 1931. He did not 
appear at all to file any objection to the attachment. Various steps were 
taken and notices were issued under Order 21, Rule 56, for the judgment- 
debtor to appear at the time of the settlement of the terms of the procla- 
mation of sale; but he did not appear at all. Ultimately the property 
attached was sold on January 19, 1933 and purchased by the decree-holder. 
Before, however, the sale could be confirmed, the judgment-debtor on Feb- 
ruary 18, 1933, filed an application under Order 21, Rule 90, praying for 
the setting aside of the sale on the ground of certain irregularities and 
fraud in conducting and publishing it. Later, on April 27, 1933, but 
before the sale could be confirmed, he filed another application under Sec- 
tion 47, C. P. C. objecting to the sale on the ground that the property was - 
the house of an agriculturist and was exempt from attachment and sale 
under Section 60, C. P. C. The court below has dismissed this objection 
summarily on the ground that it was not maintainable inasmuch as it was 
filed after the sale had taken place. The appeal has been preferred from 
this last order. 
The court below has relied on the authority of the case of Umed v. 
Jas Rem in support of the view that the objection was too late. In that 
case the learned single Judge relied on the cases of Durga Charan Mandal 
y. Kali Prasanna Sarkar? and Ram Chbaibar Misr v. Bechu Bhagat? both of 
which can be easily distinguished. Indeed, in the.former case, the Calcutta 
High Court actually held that 
Even the confirmation of the sale was no bat to an application made by the 
judgment-debtor to have it declared that in execution of such a decree the 
holding could not be sold, as the question was one relating to the execution, 
discharge and satisfaction of the decree. 
The main ground on which the learned Judge held that the objection could 
not be entertained was that 
In my opinion a judgment-debtor who eine have nad objections prior 
to the sale but who has refrained from doing so, and who might nove 


14 A. L J. 519 L L R. 26 CaL 727 
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appealed against the order for sale, has no right after the sale “hasbeen 
eer to prefer an objection that the property sold was not legally 
~ That case was decided under the provisions of the old Civil Procedure 
Code (Act XIV of 1882). Under Section 284 of that Code the court 
could order the sale of any property which had been attached, or a portion 
thereof. That section did not lay any particular stress on the question as 
to whether the property was saleable or not. It was held in some cases that 
such an order was appealable and was tantamount to an order against the 
judgment-debtor, which necessarily implied that the property was saleable. 
It was presumably on account of this view that the learned Judge considered 
that, where a judgment-debtor allows an order for sale to be passed and 
does not appeal from such an order, he should not be allowed to object to 
the sale at a later stage. 
The scheme of the new Civil Procedure Code is not identical. Order 


21, Rule 64 which corresponds to, the old Section 284, is differently worded . 


and authorises the Court executing a decree to order a sale of the property 
attached by it, or a portion thereof, only if it is Hable to sale. Thus, where 
there is property not liable to sale, Rule 64 would not be applicable. A 
further difference arises because of the fact that an order under Rule 64 is 
no longer appealable. The right of appeal arises only when the sale has 
‘been confirmed later. It cannot, therefore, be said under the new Code 
of Civil Procedure that, when an order for sale was made under Rule 64, 
the judgment-debtor had a right of appeal of which he did not avail 
himeelt ; 


Section 60, which is embodied in the substantive part of the Code of 
Civil Procedure, provides that certain particulars “shall not be liable to 
attachment or sale.” Among these particulars are houses and other build- 
ings belonging to an agriculturist and occupied by him. 

It is our duty to interpret the section in such a manner as not to make 
any words used therein in any way superftuous. The fact that the Legis- 
lature has thought it fit to make the specified particulars neither liable to 
attachment nor liable to sale is very significant. It would seem to follow 
prima facie that, even if by some mistake or other a wrong attachment has 
taken place, there is still a prohibition against the sale of such property. 
Admittedly the right to object to the attachment of a non-attachable pro- 
perty can arise after the attachment has taken place. It would seem to 
follow that the right to object to the sale of a non-saleable property ought 
also to arise after such a sale has taken place. When a sale has been con- 
firmed and the property has become completely vested in the auction- 
purchaser, it may be said to imply a decision that the property was saleable, 
which may operate as a bar against any objection raised by the judgment- 
debtor after the confirmation; but that argument cannot be applied to a 
case where there has yet been no confirmation and the sale is still subject 
to confirmation. It is impossible, in the latter case, to say that there has 
been by a necessary implication any decision, at any stage of the case, that 
the property was saleable, which would be conclusive as between the 
and would operate as a bar against all objections. Had an ee been 
allowed from an order of sale under Order 21, Rule 64, we might have been 


? 


Š 


1140 HIGH COURT [1935] 


inclined to follow the ruling in the earlier case; but that is not the position 
now. 

The objection that a certain property is not saleable is obviously not 
an objection which would fall within the scope of Order 21, Rule~89, 
or 90, but is an objection to the execution of the decree governed by 
Section 47, C. P. C. Under that section it is the duty of the court to 
decide all questions arising between the parties to the suit relating to execu- 
tion, discharge or satisfaction of the decree. There is no time-limit pres- 
cribed for raising such an objection; and we are unable to hold that, so long 
as the Court is functioning and has not become functus officio after the 
confirmation of the sale and the satisfaction of the decree, it can be too 
late for the judgment-debtor to invite the attention of the Court to its 
statutory duty under Section 60 to see that a property which is not saleable 
should not be sold. ‘The mere fact that the judgment-debtor was negligent 
at an earlier stage and did not object to the attachment itself may affect 
the question of costs but would not necessarily amount to an_estoppel’ 

inst him, as there should be no estappel against a statutory right. ‘Fo 
hold that, once a sale has taken place—howsoever wrong and illegal it may 
be—there is a complete bar and the Court has no option but to proceed to 
confirm the sale of a property, which is non-saleable. under Section 60, 
will be nullifying the provisions of that section, which is a result that ought 
to be avoided. 

We are, therefore, of the opinion that the court below has erred in 
holding that the objection of the judgment-debtor to the saleability of the 
property was not maintainable. We accordingly allow this appeal and 
setting aside the order of the court below send the case back to that court 
with the direction to restore it to its original number and to dispose of it 
according to law. As there was a great delay on the part of the judgment- 
debtor in taking the objection, we direct that the costs should abide the 
result. 


Appeal allowed 


ISHWAR SAHAI (Plaintif) 
Versts 
MOTI LAL (Defendant)* 

Evidence Act, Sec. 91—Money advanced on oral contract—Afterwerds promissory 
note executed as colateral sectsrity—Promissory note lost—Creditor’s suit for 
recovery of money—Whether fo be decreed. 

Where the plaintiff sued for recovery of money advanced to hedar 
dant on an oral contract and the plaintiff’s case was that the defendant had 
subsequently executed 2 promissory note as collateral security which had 
been lost, and there was clear evidence in the form of receipt executed by 
the defendant that the case set up by the plaintiff was true. Held, that 
in the circumstances the plaintiff's suit should be decreed. 

Nazir Khen v: Rem Moban, [1931] A. L. J. 64 followed. 

Cvi REVISION from an order of MauLvi FARIDUDDIN AHMAD KHAN, 

Judge, Small Cause Court of Fatehpur. 


*Civ. Rev. 31 of 1935 
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Sri Nerain Sabai for the applicant. 

K. C. Mifal for the opposite party. 

The following judgment was delivered by 

KENDALL, J.—This is an application for revision under Section 25 of 
the Small Cause Courts Act of a dectee and order of the Judge of the Small 
Cause Court of Fatehpur, dismissing the p_aintiff’s suit. The plaintiff sued 


for the recovery of Rs. 318 principal and Rs. 182 interest said to have been - 


advanced to the defendant on October 2C, 1931 on an oral contract, and 
his case is that the defendant had subsequently executed a promissory note 
as collateral security, but that that note had been lost. The defendant 
denied having received any money from the plaintiff at all. The court 
has found that the sum was advanced to the defendant, but that the pro- 
missory note which the plaintiff said has been lost was executed at the same 
time as the advance of the loan and had been handed to the plaintiff as the 
consideration for the loan itself and not as collateral security. The court 
then went on to infer that as the promisscry note had not been produced, 
it must have been executed on an insufficient stamp, and further inferred 


that the plaintiff was therefore withholding it and must have concocted a. 


false story as to the transaction of the loan having been completed Deron 
the execution of the rukka. 

It will be seen that the whole of this è conjecture except the fact ise 
the money was borrowed from the plaintiff by the defendant. The plain- 
tiff’s case was that the promissory note had been executed as collateral secu- 
rity. If the plaintiff had been intending toset up a false case he might easily 
have made no mention of the promissory note at all. There is no evidence 
whatever to support the conjectures made by the court, but there is clear 
evidence in the form of receipt executed by the defendant that the case 
set up by the plaintiff in the plaint is substantially true, that the money 
was advanced to the defendant on an oral contract, and that the promissory 
note was afterwards executed as collateral security. There is nothing im- 
possible in such a sequence of events. In fact in the Full Bench ruling in 
the case of Nazir v. Ram Moban' it is contemplated that such tran- 
sactions may take place. It is quite possble of course that the plaintiff 
framed his plaint on a consideration of that decision, but that might be said 
of any plaintiff who had to sue in circumstances of this kind. In any case 
the trial court has dismissed the suit in spite of the fact that the money 
was advanced on purely conjectural grounds, and I think I am bound to 
hold, therefore, that there has been a miscarriage of justice. 

I allow. the application, set aside the decree =a order of the trial’ court 
and direct that the plaintiff’s suit be decreed with costs in both courts. 

Application allowed 
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TqnaL AHMAD, 
J. 


Iqbal Abmed, 
J. 


1142 HIGH COURT [1935] 


DORI AND OTHERS 
VETSHS 
EMPEROR* 
Criminal Procedure Code, Secs. 297, 303 and 307—Verdict returned by jury— 
W bether judge can charge jury afresb—Procedure. 

Where the verdict returned by a jury is general and complete and free 
from ambiguity, the judge is not competent to put questions to the jury, 
nor can he ask the jury to reconsider their verdict. If the judge disagrees 
with the verdict he can proceed under Sec. 307, Cr. P. C., but he cannot 
again proceed to charge the jury and ask them to reconsider their verdict. 

CRIMINAL APPEAL from an order of A. H. Gurney Esq., Sessions 
Judge of Bareilly. 


G. S. Pathak for the appellants. 
Sankar Saran (Government Pleader) for the Crown. 


The following judgment was delivered by 


Igpat Atmap, J.—This is an appeal by 17 persons who have been 
convicted by the learned Sessions Judge of Bareilly of an offence punishable 
under Section 395, I. P. C. The trial was by jury. After the Judge had 
finished his charge the jury retired to consider their verdict. ‘The foreman 
thereafter delivered the verdict of the jury in the following terms:— 

We do not find the offence proved because although we think that the 
accused were present there is no evidence that they intended to commit 
dacoity when they went there. The affair seems to be rather what happens 
in a village and in such a case it is quite ordinary to use such an expression 
as “Even though you cut our throats we will not let you cut the crop.’ 
We think that they went to the field with the idea of settling the dispute. 
I know of such a case in one of my own villages. 

At this stage the learned Judge stopped the foreman and explained 
certain matters to the jury and also put certain questions to the foreman 
to which he replied. Thereafter the jury was asked to retire again to 
reconsider the facts and the points which the Judge had laid before them. 
The jury then returned a verdict of guilty as regards each of the appellants 
and the learned Judge accepting the verdict convicted the appellants. 

It is contended on behalf of the appellants that the procedure adopted 
by the learned Judge had no sanction in law and the amended verdict of 
guilty returned by the jury was illegal. In my judgment this contention 
is well founded and ought to prevail. l 

The incident forming the subject of the charge took place in village 
Panwaria on January 2, 1935. It is common ground that sugarcane crop 
alleged to belong to two persons named Dori and Chet Ram was attached 
in execution of a decree and was sold by the Amin on January 1, 1935. 
One Gauri Shankar purchased the same for Rs. 74. Gauri Shankar paid 
the sale price and the Amin passed a receipt. 

The amin delivered possession to Gauri Shankar and left the village. 
The next day, viz., on January 2, Gauri Shankar went with labourers and 
carts to cut and remove the crop. i 


*Cr. A. 392 of 1935 
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The case for the prosecution was tha: after some sugarcane had been 
cut Gauri Shankar was informed that an attack was to be made on him 
and he, therefore, ran away. Immediately after a crowd of 30 or 35 men 
came from the village to the field. Whea the crowd arrived they found 
Balak Ram the brother of Gauri Shankar, 3 or 4 carts and 10 or 12 
labourers. They surrounded and caught some of these while others ran 
away. ‘Those that were caught were knctked about and kicked and the 
cane that was cut was taken to the sugar refinery in the village in the carts 
and on the heads of the labourers. Gauri Shankar had left his ‘Lehru’ in 
the field. It is said that the ‘Lehrw’ was covered with cane leaves and set 
on fire. 

The case put forward on behalf of th2 accused was that the cane crop 
that was sold by the Amin belonged not to Dori and-Chet Ram but to the 
brothers of Dori named Jiwan and Gomid. It was alleged that on the 
morning of January 2, Jiwan Ram and Gomid tried to have the matter 
settled through the intervention of a m:n named Sewa Ram but their 
attempt failed. Then some of the accused went to the field where the 
cane was being cut and the following conversation ensued between them 
and Gauri Shankar. The Panwaria party said to Gauri Shankar “we will 
not let you cut this field as it belongs to Gomid and Jiwan.” Gauri 
Shankar replied “I bought the field and I p-opose to cut it,” The Panwaria 
party then said “even though it means that our own throats are cut, we will 
not allow you to cut it.” After this Gaur. Shankar and his labourers went 
away and the cane that was cut was removed by Gomid and Jiwan. The 
accused denied that they burnt the ‘Lehru” or removed any articles belong- 
ing to Gauri Shankar or to his labourers. 

In order to appreciate the observatione of and the questions put by the 
learned Judge to the foreman or the jury after the verdict quoted above 
was delivered it is necessary to mention thet in the course of the investiga- 
tion the investigating officer is alleged to have discovered an axle from a 
certain pond and the case for the prosecution was that the axle was of the 
‘Lehro’ of Gauri Shankar. l 

After the learned Judge stopped the Zoreman when he was delivering 
the unanimous verdict of the jury he (the learned Judge) warned the jury 
that 

(1) the case was to be decided on tke evidence on the record and not 
‘on any outside personal knowledge he might possess of similar cases and 
(2): that whatever might have been the intention of the accused when 
they went to the field the jury had to decide whether in the light of what 
occurred any offence had been committed. 
The learned Judge further pointed out tha- 
It was admitted that Gauri Shankar had left the field and that the accused’s 
party had taken away at least twa cart ‘oads of cane. 
and explained that 
if they found that the removal of the cane was due to threats given by the 
accused the offence of dacoity was complete. 
The learned Judge then asked the foreman whether in the opinion of the 
jury such threats had been given and his reply was “there may have | 
threat or there may not have been threat.” The Judge then observed`that 
it was no verdict and 
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Canaw ar the jury must decide whether or not threats had been given if they did not 
oe accept the prosecution story of Balak Ram and the labourers having been 
par : knocked about by the accused. , 

Doar Lhe learned Judge also told the jury that , 
v. There was also the question of the alleged burning of the ‘Lehru’ which 

ExCPrROR though not an offence charged as such against-the accused would be strong 

Taba Aknad- corroboration of the charge.of having threatened the complainant’s party 


to induce them to give up the cane. 
The foreman then suggested that the 
axle alleged “to have been recovered from a pond near the house of Munir 
accused might have been another one. - a 
On the learned Judge pointing out that the axle bears the name of Gauri 
Shankar’s brother the foreman replied that “this is not usually done.” The 
learned Judge then pointed out that 3 a: 
whether or not it be usual the fact remains that this axle ddes bear the 
name of Gauri Shankar’s brother and moreover it has never been suggested 
by the defence that the axle recovered could bavetbeen in the village by 
accident. The jury had to face the fact that in Panwaria if they accept 
the prosecution evidence as to the actual recovery of the axle, from a pond 
near the house of the accused Munir and on this man’s pointing it out, is 
recovered an axle bearing the name of a man who lives aa away in 
_ village Parasrampur. ' Seige DTA 
After the jury have considered the verdict and the foreman has 
informed the Judge what is their verdict or what is the verdict of a 
majority the Judge has no jurisdiction to charge the jury afresh. The law 
contemplates only one charge by the court and that after the case for the 
defence and the prosecutor’s reply are concluded (vide Sec. 297, Cr. P. C.) 
and there is no provision in law entitling the Judge either to récharge the 
jury or to argue out the matter with the jurors after the verdict has been 
delivered. If the jury.after retiring to-consider their verdict inform the 
Judge that they did not understand the law as explained to them by the 
Judge it is no doubt open to the Judge to explain the law again to the 
jury, but there is no provision in law that authorizes a Judge, in the event 
of his disagreeing with the verdict of the jury, to charge the jury afresh. 
Where the verdict of the jury is vague and uncertain Sec. 303, Cr. P. C. 
authorizes the Judge to put necessary questions with a view to ascertain 
whether the jury intended to bring in a verdict of guilty or not guilty 
but, beyond putting questions with a view to ascertain what the verdict of 
the jury is, the Judge has no jurisdiction to entér into a discussion of the 
, facts of the case with the jury. If the verdict is general and.complete and 
free from ambiguity, as was in the present case, the Judge is not competent 
to put questions to the Jury, nor can he ask the jury to reconsider their 
verdict. If the Judge disagrees with the verdict he can proceed under 
Section 307, Cr. P. C. but he cannot again proceed to charge the jury and 
ask them to reconsider their verdict. i 
In the case before me the verdict originally delivered was clearly a 
ynanimous verdict of not guilty and the learned Judge, therefore, had no 
jurisdiction to again discuss the facts and to ask the jury ‘to reconsider 
their verdict. The verdict of guilty subsequently delivered by the’ jury 
was, therefore, illegal and the Judge could not act on the same. It follows 
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that the conviction of the appellants cannot be sustained and must be set 
wide. 

The question hsa remains whether I should order a retrial of the 
appellants. In the circumstances of the present case I have come to the 
conclusion that retrial should not be ordered. The dacoity was a technical 
one and no injury was caused to any man of Gauri Shankar’s party. The 
` learned Judge of the court below had “a strong suspicion” that the removal 
of the crop and the attack was inspired by the Karinda of the zamindar 
and I share the suspicion of the learned Judge. The learned Judge observed 
that 

the dacoity was due mainly to annoyance at Gauri Shankar having pur- 

chased the cane which was regarded as the property of the local zamindar, 
and, therefore, a heavy sentence was not called for. Further having regard 
to the fact that the accused had been in jail for some time the learned Judge 
considered that a sentence of nine months’ rigorous imprisonment and a 
fine of Rs. 20 on each of the appellants would meet the ends of justice. 
The appellants have had to undergo the expense and trouble of a protracted 


Iqbal Abmed, 
J. 


trial. They have been in jail for some time. In view of these facts I do 


not consider it desirable to order retrial of the accused. 

The result is that I allow this appeal and set aside the conviction and 
sentences passed on the appellants. The appellants need not surrender to 
their bail. Their bail bonds are discharged. 


ROGI 
VETSHS 
EMPEROR* 
Penal Code, Sec. 182—False report to police—Trial under Sec. 182, I. P. C.— 
Opinion of Investigating Officer—Not legal evidence. 
Where the applicant made a report of theft in the police station and 
named six persons whom he suspected of having committed the theft and 
‘the Investigating Officer came to the-conclusion that the report was false, 
and accordingly the applicant was tried for an offence under Sec. 182, I. P. C. 
Held, that the opinion of the Investigating Officer was not legal evidence 
and could not be made the basis of a finding that the report made by the 
applicant was false. 
CRIMINAL REVISION from an order of J. N. MusHRAN Esq., Sessions 
Judge of Gorakhpur. 
K. D. Malaviya for the applicant. 
M. Waliullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


IQBAL AHMAD, J.—This application must be allowed and the applicant 
must be acquitted. The learned Magistrate, who tried the case summarily, 
allowed his jidgment to be influenced by the opinion of the investigating 
officer. The learned Magistrate ought to have realized that the opinion of 
the investigating officer was not legal evidence and could not be made the 
basis of a finding that the report made by the applicant was false. 

. The applicant is a Bania and has a shop in village Amwakhas where he 
 *Cr, Rev. 460 of 1935 
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resides. The shop is in a house some walls of which are made of fencing 
(tattar) with mud on either side of the same. He made a report in the 
police station on October 15, 1934. The report was of burglary and six 
persons were named in the report as being the persons whom the applicant 
suspected of having committed the theft. In the report it was stated that 
the burglary was committed by means of a hole in the ground below the 
wall. Out of the six persons named in the.report two were Dhunias resid- ` 
ing in the village who had previous convictions about theft to their credit. 
One other man named Raghubir was previously in the service of the appli- 
cant and had been dismissed a few months before the date of the alleged 
incident. ‘The investigating officer came to the conclusion that the report 
was false and accordingly the applicant was tried for an offence punishable 
under Section 182, I. P. C. 

As already observed the learned Judge has based the conviction of the 
applicant solely on the reasons assigned by the investigating officer. Those 
reasons as summarized in the judgment of the learned Magistrate are as 
follows:— 

(1) That the opening appeared to have been dug both from inside 
the house as well as outside. 

(2) It (the opening) was too small to admit 2 man getting through it. 

(3) In the kothari in which the hole had been opened there was 
much more valuable property in the shape of cloth and blankets than the 
cut pieces of cloth that were alleged to have been removed by the thieves. 

So far as the third ground noted above is concerned it cannot be made 
the basis of the conclusion that the report was false. The burglars may ° 
have removed some of the articles in the kothari and may not have taken 
the rest. It may very well be that the burglars had not time enough to 
make a clean sweep of the room. ` 

As regards the first ground noted above all that is necessary to observe 
is that it is difficult for one to say whether a hole in the ground was dug 
from inside the house or from outside. In any case the opinion of the 
investigating officer on the point could not be treated as legal evidence 
of the fact. 

On the question whether the opening was big enough to allow a man 
to pass through the same there was evidence on both sides. One of the 
prosecution witnesses stated that he at the request of the investigating officer 
tried to pass through the hole but could not. There is nothing on the 
record to show as to whether the suspects named in the report were as fat 
as the man who was selected by the investigating officer to pass through the 
hole. If the applicant had fabricated a false case I am not prepared to 
believe that he would have not made a hole big enough to admit of a man 
to pass through the same. 

In my judgment there was no legal proof on the record of the fact 
that the report made by the applicant was false. Accordingly I allow this 
application, set aside the conviction and sentence passed on the applicant 
and acquit him. He need not surrender to his bail. The bail bond is 
discharged. The fine if paid will be refunded. 

Application allowed 
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KEDAR NATH GOENKA 
VETSHS 
RAM NARAIN LAL AND OTHERS* 

Civil Procedure Code, Sec. 11—Rside of res judicata—As between co-defendants 
—When applies—Limitation Act, Art. 12—Property sold at cowrt sale— 
Subsequent sale of seme property at a sale for arrears of land cess—Purchaser 
at court sale entitled to treat subsequent sale as nullity. 


In execution of a money decree against 2 mahant the properties of the 
math were purchased partly by the decree-holder himself and partly by 
other auction-purchasers. On the application of the mahant the sale was 
set aside. Pending appeal from this order the auction purchasers were 
allowed to withdraw the purchase monies. Subsequently the order setting 
aside the sale was reversed, and on confirmation of sale the auction pur- 
chasers were ordered to redeposit the purchase monies. Thereupon the 
auction-purchasers sued for a declaration that they were not bound to 
redeposit the purchase monies on the ground that the Court sale was 
invalid, and the decree-holder and the mahant were made parties to this 
suit, which was dismissed on the finding that the math properties could be 
brought to sale in execution of the decree against the mahant. In a 
subsequent suit by the decree-holder against the mahant to recover possession 
of the property purchased by him at the court-sale, the issue as to the 
validity of the sale of the math properties was once more caised. Held, that 
the issue as to the validity of the sale was res judicata in favour of the 
decree-holder by reason of the decision in the former suit wherein it was 
necessary to decide the validity of the sale as between the decree-holder and 
the mahant,. then arrayed as co-defendants, for the purpose of giving 
appropriate relief to the auction- 

Munni Bibi v. Tirloks Nath, 58 I. A. 158 =I. L. R. 53 All 1031931 
A. L. J. 453 and Menng Sein Done v. Ma Pan Nyun, 59 1. A. 247= 
I. L. R. 10 Rang. 322=[1932] A. L. J. 735 applied. 

The plaintiff purchased property at a Court sale. Subsequently the 
defendant purchased the same property at a sale for arrears of land cess as 
belonging to the judgment-debtor. In a suit by the plaintiff to recover 
possession of the property purchased at the court-sale, beld, that at the 
time of the subsequent sale the title to the property sold was not in the 
judgment-debtor but in the plaintiff and that sale was a nullity and the 
plaintiff's suit was not barred by Art. 12, Limitation Act. Jwala Sabai v. 
Masiat Kben, I. L. R. 26 All. 346 approved. 

APPEAL from a decision of the High Court of Judicature at Patna. 
A. M. Dunne, K.C. and S. Vibembatta for the appellant. 

J. Chinna Durai and Miss G. E. Miles for the respondents. 

The following judgment was delivered by 


Sm Jonn Waxwis—In this case the right of a judgment creditor to 
bring the properties of a mutt to sale in execution of a money decree against 
the Mahanth of the mutt has for more than a quarter of a century been the 
subject of incessant litigation and a multiplicity of suits in the Courts 

+P, C. A. 41 of 1932- i 
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below, and now comes before this Baard for the first time. In 1898 the 
Mahanth of the Suja Mutt died and was succeeded by Siaram Das, the 
judgment debtor in this case. A few months later in January 1899 the 
Mahanth of the neighbouring Sersia Mutt, as next friend of his nephew, 
Mahabir Das, who is said to have been six years old, instituted a suit in 


Rau Naran the Court of the Subordinate Judge af Monghyr against Siaram Das to 


Lan 


Sir Jobs 
Wallis 





establish the minor’s right to succeed to the office of Mahanth of the Suja 
Mutt, and according to his own statement spent a sum far in excess of 
Rs. 31,000 in prosecuting the suit. One of his first steps after instituting 
the suit was to apply for the appointment of 2 receiver who on his appoint- 
ment took possession of the Mutt properties with the result that the defen- 
dant Siaram-Das was left without any funds wherewith to defend the suit. 
He then applied to a moneylender Baijnath Goenka (the father of the 
present plaintiff Kedar Nath Goenka) who undertook to advance him a 


> sum of Rs. 20,000 for the purposes of the litigation in consideration of his 


executing an ekrarnama undertaking to pay one lakh of rupees and to give 
a lien for that sum on the mutt properties. Not content with this, he 
subsequently obtained a further ekrarnama giving him a zaripeshgi lease 
of certain mutt properties for fifteen years in lieu of interest on the above 
sum. 

The Subordinate Judge dismissed the minor’s suit on the ground that 
he had no title to succeed to the mutt, and also recorded a finding that the 
defendant was in the same case. From this decree both parties appealed 
to the High Court at Calcutta. While the appeals were pending, the 
minor plaintiff by his next friend Surajao Das, Mahanth of the Sersia Mutt, 
and Siaram Das the defendant presented a petition to the High Court 
stating that the parties had compromised the suit on the terms that they . 
were both to be Mahanths and to be entitled to and in possession of the 
mutt properties in equal shares, and on the further terms that Surajao Das 
was to have a first charge on the murt properties for Rs. 31,000 which he 
had spent in prosecuting the suit on the plaintiffs behalf, and that, as 
the Suja and Sersia Mutts had a common founder and the Suja Mutt had 
been in the habit of subsidising the Sersia Mutt, both parties were to give 
the Sersia Mutt a lease of the Suja Murt properties’ yielding a net income 
of Rs. 1,500. - About this compromise it is sufficient to say that on this 
petition the High Court passed an order sanctioning the compromise as 
beneficial to the minor plaintiff, and ardered and decreed that the parties 
should abide by it. 

On November 30, 1903 Baijnath Goenka filed in the same Court, 
O. S. 500 of 1903, the suit out of which the present litigation has arisen 
to recover 1,17607.3 on the ekrarnamzs mentioned above, impleading the 
two Mahanths Siaram Das and Mahabir Das as the Ist and 2nd defendants. 
Of this sum Rs. 87,042 was for interest, and in lieu of interest on this 
interest he claimed under the zaripeshgi lease possession and enjoyment of 
the rents and profits of the mutt properties mentioned in the second 
ekrarnama for fifteen years, and to be paid the principal on the expiration 
of the lease. The balance of Rs. 30,565 he claimed to recover by sale of 
the mutt properties on which he had a lien under the first ekrarnama, and 
also from the pérson and properties of the 1st defendant. 
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| As was odp oleado ibda Judge and the High Gv 
Gout on appeal held these ekrarnamms to be grossly unconscionable and  —~ 
void. As regards the Rs. 14,590.4.6, which the plaintiff was found to have £?” 
advanced under the void ekranas both Courts beld that not having Kenan Narı 
intended to act gratuitously, he was entitled to repayment of that sum oe 
with reasonable compensation. The High Court reduced the rate of interest pay Nazan 
awarded by the lower Court, and the plaintiff obtained a decree for 
Rs. 22,073 against Siaram the 1st defendant and the suit was dismissed as ke 

regards Mahabir the 2nd defendant. In execution of this decree Baijnath Waliss 
Goenka the decree holder brought to sale Siaram’s eight annas share in the 
mutt properties, and at the Court sale held on January 18 and 21, 1908 
himself became the, purchaser of the properties which are the subject of the 
present suit. 

On the application of Siaram the judgment debtor, the Subordinate 
Judge set aside the sale as not in accordance with the provisions of the 
Transfer of Property Act as regards the sale of mortgage property. ‘There 
was an appeal to the High Court which after referring the question to a 
Full Bench, on February 4, 1913, reversed the Subordinate Judge’s order 
setting aside the Court sale, and remanded the case to the lower Court to 
proceed with the execution of the decree. 

While this appeal to the High Court was pending Siaram the judgment 
debtor had been removed in 1910 from the office of Mahanth and Mahabir 
appointed sole Mahanth by a decree in a suit instituted by three chelas of 
the mutt for the removal of both Mahanths, and confirmed by the High 
Court on appeal in 1912. The ground of removal was not personal mis- 
conduct but mismanagement. The relations of the two Mahanths were then 
friendly, and Siaram, who may not have been sorry to be relieved of office 
in view of his embarrassments, showed so little interest in defending the 
suit that the question whether the suit was collusive was considered by both 
Courts but was held not to be proved. ~ 

After his removal from office Siaram continued to contest the decree- 
holder’s appeal to the High Court against the order setting aside the Court 
sale; but after the order had been set aside and the case remanded, he failed 
to appear to the notice to attend with his witnesses on May 5, 1913. The 
order sheet under that date states that the case had come back to be tried 
on the merits, that the judgment debtar did not appear and that notice of 
service was proved. The Subordinate Judge accordingly passed the follow- 
ing order: “The objection of the judgment debtor is dismissed. The sale 
to be confirmed, and the case to be dismissed on full satisfaction.” It is 
on the title acquired by this confirmation that the present suit has been 
brought. Mahabir, the present Ist defendant, on whom Siaram’s office had 
devolved, has been found by the Subordinate Judge in the present case to 
have had notice of the order of remand, but made no attempt to set aside 
the confirmation and revive and continue the proceedings for setting aside 
the Court sale on the grounds which had not been disposed of by the High 
Court on appeal. 

„Siaram Das having died, Mahabir was brought on as his legal repre- 
sentative in the execution proceedings. On July 28, 1917 the judgment 
creditor obtained an order, confirmed on appeal on May 27, 1918, that the 
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other auction purchasers should redeposit the purchase monies which they 
had been allowed to withdraw on undertaking to return them, should the 
order setting aside the sale be reversed. 

= Two of these auction purchasers then instituted separate suits, Nos. 
477 and 478 of 1918, which were tried together, against Kedar Nath, the 


Raw Nazar present plaintiff as representative of the decreé-holder and Mahabir, the 


Lai 
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present 1st defendant, as the Mahanth in possession of the mutt properties, 
for a declaration that the plaintiffs were not bound to redeposit the pur- 
chase monies on the grounds that the Court sale was invalid and the 
Mahanth ‘would not allow them to take possession of the properties they 
had purchased. In their Lordships’. opinion it was clearly necessary to 
decide in these suits the dispute as to the validity of the Court sale between 
the present plaintiff and 1st defendant, then arrayed as co-defendants, for 
the purpose of giving the plaintiffs appropriate relief. The Mabanth as 
2nd defendant sided with the plaintiffs, and- on the appeals to the High 
Court from.the decrees in the plaintiffs’ favour was represented by the 
same counsel as the plaintiffs. 

The High Court allowed the appeals, reversed, the decrees of the Sub- 
ordinate Judge and directed the plaintiffs to deposit the purchase money 
in Court. Das, J., who delivered the judgment of the Court, held that 
Siaram Das when he borrowed money from the plaintiff in the suit was the 
Mahanth of the mutt, that he had power to sell or mortgage the mutt pro- 
perties for the necessary purposes of the mutt, and that money borrowed 
to enable him to defend his title to the office of Mahanth was such a neces- 
sary purpose. He was entitled to sell or mortgage the mutt properties for 
this purpose, and, if he could do so voluntarily, the mutt properties could 
be brought to sale in execution of the decree against him for the borrowed 
money. 

Ignoring this adjudication, when the plaintiff in one of the suits just 
mentioned took steps to obtain possession of the properties he had pur- 
chased at the Court sale, the Mahanth Mahabir Das brought another suit to 
contest his right to obtain delivery of possession which was compromised. 
Further, after Kedar Nath had applied to recover ion in execution 
of the properties now in suit which his father, the decree-holder, had pur- 
chased at the Court sale, the Mahanth Mahabir Das filed another suit to 
restrain him by injunction from proceeding with the execution, but allowed 
this suit to be dismissed for default after Kedar Nath’s application had 
been dismissed as time-barred on August 4, 1925. l | 

The foregoing narrative brings the history of this litigation down to 
the institution of the present suit O. S. 22 of 1925 in which the plaintiff 
Kedar Nath Goenka sued the Mahanth Mahabir on the title acquired by his 
father Baijnath the decree-holder as auction purchaser of the suit properties 
on the confirmation of the Court sale in May, 1913. The suit once more 
raised the issue as to the validity of the sale of the mutt properties in 
execution of the decree, and the 13th issue was, whether the decisions in 
suits Nos. 477 and 478 of 1918 (the suits of two other auction purchasers) 
are binding on the defendant. The Subordinate Judge held that the issue 
as to the validity of the sale was not res judicata between the plaintiff who 
was the 1st defendant’ and the Mahanth who was the 2nd defendant in 
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these suits, because the plaintiffs who were, the auction purchasers of other Cm - 
properties at the Court sale had not sought for any relief as against the - ass 
Mahanth who was the 2nd defendant, but this ruling was given before the 

recent decisions of this Board as to res judicata between co-defendants Kuoax Nara 
which will be referred to later. a 

On the merits, the Subordinate Judge held that the Court sale was Rau Naam 

valid on much the same grounds as were given by Das, J. in the judgment 
already mentioned, and gave the plaintiff a decree. From this decree the $, jobs 
Mahanth the 1st defendant and the 3rd defendant who was in possession of Wallis 
some of the suit properties preferred appeals to the High-Court at Patna. 
The learned Judges of the High Court allowed the appeal of the Ist defen- 
dant, reversed the judgment of the lower Court and dismissed the plaintiffs 
suit without going into any other question, on the short ground that the 
suit was barred by res judicata under Explanation V of Section 11 of the 
Code of Civil Procedure as in O. S. 500 of 1903 the plaintiff had prayed 
for the recovery of the money sued for by sale of the mortgaged properties 
and also, if necessary, by the sale of the other mutt properties, and the 
latter relief not having been granted must be deemed to have been refused. 
From this decree the plaintiff preferred this appeal to His Majesty in 
Council. The lst and 3rd defendants who were the appellants to the 
High Court have remained ex parte, but the 2nd defendant, a transferee 
from the 1st defendant subsequently to the confirmation of the Court sale, 
has appeared in support of the judgment of the Court below. 

Their Lordships are unable:to concur in the reasons given by the High 
Court for dismissing the suit. The plaintiffs claim in O. S. 500 of 1903 
and the reliefs which he sought were based solely on the ekrarnamas which 
were held by both Courts to be unenforceable and void. On their being 
found to be void by both Courts, the plaintiff was held to be entitled to 
recover the monies which he had advanced, and he obtained a decree against 
the 1st defendant, the Mahanth Siaram to whom the advances had been 
made. 

In their Lordships’ opinion there’is no reason to suppose that it was 
intended to give the plaintiff a worthless decree against an ascetic who 
presumably had no property of his own and to deprive the plaintiff of any 
right he might have to bring the mutt properties to sale in execution of 
the decree. Further, the learned Judges in the High Court appear to have 
entertained no doubt as to the right of the Mahanth to raise money for 
the defence of. the suit brought against him by sale or mortgage of the 
mutt properties, because, as showing the unconscionable nature of the 
ekrarnamas, they observed that the 1st defendant, the Mahanth, was not 
a mere beggar and that the security given by him (which consisted of mutt 
properties) was ample to cover the advances which the plaintiff was under- 
taking to make. 

. Although in the judgment vader appeal the learned Judges have not 
dealt with the issues in the case, their Lordships consider it unnecessary to 
remand the case to the Hi Court for findings on those issues, and so 
further prolong this ruinously protracted litigation, because in their opinion 
the question of the validity of the Court sale, the only serious issue in 
case, was directly and substantially i in issue between the plaintiff and the 
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Ist defendant in suits Nos. 477 and 478 of 1918 in which they were co- 
defendants. In their Lordships’ opinion, as already stated, it was necessary 
in those suits to decide the dispute between them as to the validity of the 


Kroaa Natu Court sale for the purpose of giving the plaintiffs appropriate relief, and 
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therefore this case is governed by the rule as to res judicata between co- 


Raw Nasar defendants in Cottingham v. The Earl of Shrewsbury’ which has recently 
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been applied by this Board, in Munni Bibi v. Tirloki Nath? and Maung Sein 
Done v. Ma Pen Nyusun’. 
In the latter case it was observed by their Lordships that it was 
immaterial whether K., one of the two defendants, had entered appearance 
or contested the suit, for she was a proper party, and had a right to be heard 
if she so desired. Here, as already stated, the 2nd defendant, the Mahanth 
Mahabir, entered appearance and sided with the plaintiffs. In the present 
suit the same question as to the validity of the sale is again in issue between 
these same defendants, who are now ranged as plaintiff and 1st defendant, 
though the subject matter of this suit is different, and the decision in the 
former suits is binding upon them. That issue being res judicata in the 
plaintiff’s favour, he is entitled to sue within the period prescribed by the 
law of limitation on the title he acquired when the Court sale to his father 
of these properties was confirmed and on confirmation became absolute. 
The 3rd defendant, Ram Narayan, preferred a separate appeal to the 
High Court claiming an independent title to some of the suit properties 
under a purchase at a sale for arrears of land cess on July 6, 1914, subse- 
quently to the Court sale. The High Court allowed the appeal on the 
ground that the suit was barred under Article 12 of the Limitation Act, 
as the plaintiff had not sued to set aside the sale for arrears of road cess 
within the time prescribed. The bid-sheet A.A. shows what was sold was 
the property exclusively belonging to the judgment debtor as detailed 
below, viz., Mahanth Mahabir Das. At the time of this sale the title to 
the property sold was not in that judgment debtor but in the plaintiff, 
and their Lordships agree with the decision in India in Jwala Sabai v. 
Masist Kben* that the sale was a nùllity, and that the present suit is not 
barred under Article 12 of the Limitation-Act. For these reasons their 
Lordships will humbly advise His Majesty that the judgments of the High 
Court in these appeals be reversed and the judgment of the Subordinate 
Judge restored. The appellant’s costs in the High Court will be borne by 
the respondents, and the costs of the appeal to His Majesty in Council as 


‘to two-thirds by the 1st defendant and as to one-third by the 2nd defen- 


dant, who appeared to support the judgment of the High Court in the 
principal appeal. 


Hy. S. L. Polak & Co.—Solicitors for the appellant. 
Douglas Grant & Dold—Solicitors for the respondents. 
171843] 3 Here 627 : 
* [1931] 58 L A, I58=L L. R. 53 ALL 103=[1931] A. L. J. 453 


E1932] 59 L A. 247=L L. R 10 Rang. 322=[1932] A. L. J. 735 
'L L. R. 26 AIL 346 


Appeal allowed 
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WAHID ULLAH AHRARI 
VETSHS - p7 
EMPEROR * a 
Contempt of Court—Jnrisdiction to direct costs to be paid by 
contempt—How costs to be realised. 
The High Court has jurisdiction to direct the person punished under tho 
Contempt of Courts Act to pay the costs of the Crown, and these costs 
canbe recovered on the lines on which decrees are executed by the civil 
court. l 
M. Nasim and Begam Faruqi for the complainant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
B. S. Derberi for the opposite party. 
The judgment of the Court was delivered by 
Bajpat, J.—On the complaint of one Mohammad Istebsan proceedings 
„under the Contempt of Courts Act, 1926, were started in this Court against 
S. M. Wahid Ullah Abrari in connection with certain articles published by 
the latter in a paper at Aligarh while a complaint under Section 500, I. P. C. 
was pending in the Subordinate Criminal Court at Aligarh. By an order 


person punisbed for 


dated October 26, 1934, passed by a Bench of this Court, Wahid Ullah was - 


p ed with simple imprisonment for a term of four months. He was 
also directed to pay the costs of Mohammad Istehsan and the Crown, and 
the costs of Mohammad Istehsan were fixed at Rs. 100 and of the Crown 
at Rs. 100. In the result Wahid Ullah was directed to deposit Rs. 200 as 
costs in this Court within two months. 

The costs were not so deposited within the time allowed by this Court 
and on April 30, 1935 notice was issued to Wahid Ullah to show cause why 
the costs should not be realised as a fine under the provisions of Sec. 547, 
Cr. P. C. In reply to the notice it is contended by Mr. Darbari that this 
Court had no jurisdiction to pass an order for costs and that in no event 
could such costs be recoverable as a fine under the Code of Criminal Proce- 
dure. So fir as the first contention is concerned we are of the opinion that 
it is not open to this Bench to consider the matter. If the order of the 
former Bench Court was without jurisdiction other proceedings ought to 
have been taken for questioning the order. As it is, we are satisfied that 
this Court has such jurisdiction. In a number of cases this Court under 
similar circumstances has directed the person punished under the Contempt 
of Courts Act to pay the costs of the Crown. The same procedure was 
followed in the English courts, and cases to that effect are mentioned by 
Oswald in his book on ‘Contempt’, third edition, page 242. 

The next question that arises is whether we have the power to direct 
the realisation of costs as a fine according to the provisions of the Code of 
Criminal Procedure. This question is not without some difficulty, and it 
is not necessary for us to express an opinion on the point. In any event 
if we have jurisdiction to direct the payment of ‘costs, as indeed we have, we 
have inherent jurisdiction.to order its recovery. We think that the proper 
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method by which these costs should be recovered should be on the lines on 
which decrees are executed by the civil court. We issue a warrant to the 
Collector of Aligarh authorising him to realise the amount by execution 
against the movable or immovable property of Wahid Ullah. 

Finally, it was contended that Wahid Ullah was very poor and that we 
should on the ground of such poverty allow him to be discharged without 
paying the costs which he was ordered to pay. An application to this effect 
has been filed before us today, but it is not supported by any affidavit, and 
it is not possible for us to investigate the matter as td whether he is possessed 
of sufficient means or not. After all we are not directing the recovery of 
this amount by the arrest of Wahid Ullah; we have only authorised the 
Collector to realise the amount by proceeding against the movable and 
immovable property of the defaulter and, if he is not possessed of such 
property, execution obviously will be infructuous. 


PRIVY COUNCIL 


HARI 
Versus — 
EMPEROR* 


Lon» Arum Criminal Procedure Code, Sec. 423(b)—Case heard before jury—Appeal—a p pel- 
Lozp 


MACHILLAN 


Lord Atkin 


— 


late court orders retrial—Onder of retrial directs case to be tried by a court 
withont a jury—When such to be made. 

An order of retrial by an appellate court, which directs that the case 
which has originally been heard before a jury should be reheard before a 
court without a jury, is an order that ought not to be made unless it is 
justified by exceptional circumstances. There is jurisdiction to make it, 
but it is obvious that it has, and is likely to have, a very serious effect 
upon the rights of the accused, and his privilege which he has previously 
enjoyed of trial by a jury he ought in general to retain. 

APPEAL from a decision of the Court of the Judicial Commissioner 
of Sind. 

J. M. Parikb for the appellant. 

A. M. Dunne, K.C. and W. Wallach for the respondent. 


The following judgment was delivered by 


Lorp ATKIN—This is an appeal in a criminal case which has under- 
gone some vicissitudes in the Courts'in India. 

The appellant, with six other persons, was tried at Karachi and was 
convicted of murder. The accused were tried before the Additional Judi- 
cial Commissioner of Sind, Mr. Dadiba Mehta-and a special jury of nine 
jurors. After a trial lasting five weeks six of the accused were convicted 
on different parts of the charges, and sentenced. ‘The seventh was acquitt- 
ed. The convicted men then appealed to the Court of the Judicial Com- 
missioner and the appellant appeals by special leave to His Majesty in 
Council. On this appeal questions have arisen, which, in “their Lord- 
ships’ opinion, it is not necessary finally to settle, as to the precise 
position of the Court of the Judicial Commissioner of Sind in. its criminal 
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jurisdiction and in respect of its appellate jurisdiction. 

The material sections are the sections of the Bombay Act No. 12 of 
1866 as amended, which provides, by Section 1: 

There shall be for the Province of Sind a Court of the Judicial Commis- 
sioner of Sind which shall be the highest Court of appeal in civil and 
criminal matters in the said province, and which shall be the District 
Court and Court of Session of Karachi. The Court of the Judicial Com- 
missioner shall consist of three or more Judges, one of whom shall be the 
Judicial Commissioner of Sind and the others Additional Commissioners. 

By an amending section it was provided: l 

The Judicial Commissioner and Additional Judicial Commissioners shall 
bé appointed by the local government, by whom alone they shall be liable 
to be suspended or removed. They shall, within the District and Sessions 
‘Division of Karachi, each of them exercise all the jurisdiction and have all 
the powers of a Judge of a District Court and af a Sessions Judge. 

The appeal was brought to the Court of the Judicial Commissioner 
and was quite plainly brought, and accepted by the Court as being brought, 
under Section 410, Criminal Procedure Code whick provides: “Any person 
convicted on a trial by a Sessions: Judge or an Additional Sessions Judge, 
may appeal to the High Court.” The appeal was heard before the Judicial 
Commissioner- and one of the Additional Judicial Commissioners. Unfor- 
tunately they differed, the Judicial Commissioner being in favour of dis- 
missing the appeal and the Additional Judicial Commissioner being in 
favour of allowing the appeal. 

Under the powers of Section 9(c) of the Bombay Act the matter was 
referred by the Judicial Commissioner, as the Judges differed, to a third 
Judge, and ít is provided that the matter shall be decided according to his 
opinion or reheard by a bench consisting of three Judges and decided 
according to the opinion of the majority of such Judges. 

The learned Additional Judicial Commissioner, Mr. O’Sullivan, to 
whom the case was referred, came to the conclusion that the trial had been 
unsatisfactory, that there was a point of law upan which the appellants 
were entitled to rely as to certain evidence which it is unnecessary now to 
deal with, and he thereupon came to the conclusion, first of all, that the 
conviction must be set aside. Then he had the duty to determine what 
should be done. His powers in that respect were powers under Section 423 
of the Code. What he had power to do on an appeal from a cdnviction 
was to “reverse the finding and sentence and acquit or discharge the accus- 
ed, or order him to be re-tried by a Court of competent jurisdiction 
subordinate to such appellate Court,” or “alter the finding,” and so forth. 
What he did was this. He said: There must be a re-trial. Then he said: 
“I think it is expedient in the interests of justice’—probably he was 
referring to Section 526—‘that the re-trial of this case should take place 
outside Karachi” His grounds were that all of the present four Judges 
of the Court had been associated with the trial in one form or another. 
One of them had tried the case, and the other- Judge, who was then there, 
had been the prosecutor in the lower Court and appeared for the Crown in 
the appellate Court. The Judicial Commissioner, and the Additional Judi- 
cial Commissioner who was then giving judgment, Mr. O’Sullivan; had 
both dealt with the case on appeal, and he thought that they ought not to 








1156 PRIVY COUNCIL [1935] 


take part in the re-trial, and there would be no Judges available to form 
the bench in the event of the case going up on appeal. This is the form 
of his order: 

I set aside the convictions and order a re-trial of all the appellants, and 

I further order, under the provisions of Section 526(¢) of the Criminal 

Procedure Code, that the case be transferred for trial to the Sessions Court 

of Hyderabad, there to be tried by the Sessions Judge or one of the 
Additional Sessions Judges. 

With great respect to the Additional Judicial Commissioner, Section 

526 has very little to do with this case, because it seems to their Lordships, 

not necessarily to be exclusively confmed to, but to deal with, cases which 

are not in the High Court where it may appear to the High Court that 

there ought to be a transfer. Under (¢), whenever it is made to appear 


to the High Court “that such an order is expedient for the ends of justice,” 


it may order “(1i) that any particular. case or appeal, or class of cases or 
appeals, be transferred from a criminal Court subordinate to its authority 
to any other such criminal Court of equal or superior jurisdiction.” That 
is the provision of Section 526(e) (ii). That did not apply, because this 
case had first of all to be got back to some Court for trial. That would 
appear only to be possible to be done under Section 423(b). It is under 
that section that the Judge had the power to order a re-trial, which it is 
admitted he had power to do, and he had then to determine to what 
Court it ought to go. Their Lordships think it must be taken that he had 
really ordered the case, under Section 423 (b) “to be re-tried by a Court 
of competent jurisdiction subordinate to such appellate Court.” 

For the purposes of this case it does not appear to their Lordships to 
be necessary to determine whether, strictly speaking, the Court of the 
Judicial Commissioner exercising criminal jurisdiction as a Court of Session, 
or one of the Additional Judicial Commissioners exercising jurisdiction as 
a Court of Session, is a subordinate Court or not, because everybody in this 
case has agreed that an order for re-trial has properly been made and, if 
has properly been made it can only be made under this section. It is 
plain that if the power exists under Section 423 to order a re-trial, it was 
competent to the Court to make the order complained of, viz., re-trial, by 
the Sessions Judge in the District of Hyderabad. That plainly is a Court 
of competent jurisdiction subordinate to the appellate Court. 

In the view that their Lordships take, there is no lack of jurisdiction 
and no legal objection to the order which in fact directs this case to be 
heard before the Court of the Sessions Judge at Hyderabad, and the appeal 
therefore fails upon the suggestion that there was any irregularity in the 
procedure. For this purpose it must be assumed that there was a right of 
appeal and that it was competent to make this order ordering the case to 
be tried before the Court at Hyderabad; but the position was, and is, that, 
whereas at Karachi the appellant was tried before a jury, and, in their 
Lordships’ view (as is indeed, conceded), had a right to be tried at Karachi 
before a jury, in the Court of the Sessions Judge at Hyderabad he will 
have no right to be tried with a jury. The Sessions Judge in that District, 
in pursuance of the provisions in the Code, which authorize the Local 
Government to direct that some Sessions Judges have power to try by jury 
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‘and some have power to try with assessors, dependent, no doubt, upon the 
conditions of a particular district, hears cases without a jury, and the 
appellant, very naturally, takes the objection thar, while it is quite right 
that there should be a re-trial, it is not right that the re-trial should take 
place in a Court in which he loses his right to a trial by jury. 

As has been said, there is no legal objection that can be taken to the 
order that was made; but their Lordships entertain the view that an order 
of this kind, which directs that a case which has originally been heard 
before a jury should be re-heard before a Court without a jury, is an order 
that ought not to be made unless it is justified by exceptional circumstances. 
There is jurisdiction to make it, but it is obvious that it has, and is likely 
to have, a very serious effect upon the rights of the accused, and his privi- 
lege which he has previously enjoyed of trial by a jury he ought in general 
to retain. 

The order in this case when it was ‘originally made appears to their 

Lordships to be an order which could reasonably have been made for the 
reasons given by the learned Additional Judicial Commissioner, namely, 
that it would have been difficult, it would have been, in fact, impossible, 
to have found a Judge of that Court who was nat already associated with 
the case. The order as made is a lawful order and one which would not 
ordinarily be interfered with by this Board in the exercise of its jurisdiction 
in criminal appeals; but, on the other hand, their Lordships entertain a 
very strong opinion that, if those circumstances have ceased to exist, as it is 
said that they have ceased to exist, so that there is now available a Judge 
of the Judicial Commissioner’s Court who is in np way committed to the 
case, and who has not expressed an opinion about it, it would be proper 
that, if application were made for a transfer from the Court to which it 
has now been assigned, namely, the Sessions Judge at Hyderabad, back to 
the Court of the Judicial Commissioner, that application ‘ought to receive 
the very serious consideration, and favourable consideration, if possible, of 
the Court to whom the application is made. That power is quite plainly 
given under Section $26 (e) (ii) or (iii); it does not matter which, because’ 
that again may involve the question as to whether the Sessions Court sitting 
at Karachi is subordinate or whether it is not subordinate, which their 
Lordships do not find it necessary to decide. 

Mr. Dugne, appearing for the Crown, has told their Lordships per- 
fectly fairly that, on such an application being made, he appreciates the 
constraining force of the consideration that would be put before the Court 
by the appellant, and he thinks—he has not, of course, any power to bind 
the Court—that that is an application which, after the expression of their 
Lordships’ view, is not very likely to be refused. 

Their Lordships think that that is the most effective way ,of dealing 
with this case, and they must leave it in that position. The result is that, 
with that intimation of opinion, they consider that this appeal must be 
dismissed, and they will humbly advise His Majesty pecorcinely: 

There will, of course, be no order as to costs. 

Appeal dismissed 

T. L. Wilson 8 Co.—Solicitors for the appellant. l ai 

. The Solicitor, India Office—Solicitor for the respondent. 
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O. M. CHENE 
Versus 
KISHUN PRASAD” 

Provinclal Insolvency Act (V of 1920), Sec. 4—Insolvent acquired property in 
the name of another person—wW bether Insolvency Court cen declare that 
property vested in Official Receiver. 

Where the Official Receiver applied to the Insolvency Court for'a decla- 
Tation that a certain sale deed in favour of the respondent was fictitious 
and that the real owner of the property comprised in the sale deed was 
the insolvent, and it was proved that the insolvent was the real purchaser 
and the name of the respondent was merely inserted in the sale deed in 
order to defeat creditors. Held, that the Insolvency Court could go into 
the facts and ascertain the true ownership of the property in question 
under the powers conferred by Sec. 4, Provincial Insolvency Act, and 
declare that the property, though standing in the name of the respondent, 
formed part of the property of the insolvent and had vested in the Official 
Receiver and could be distributed amongst the creditors. 


SECOND APPEAL from an order of TEJ NARAIN MULLA EsQ., District 
Judge of Allahabad. ` 


Basudeva Mukerji for the applicant. 
S. Z. Alem for the opposite parties. 


The following judgment was delivered by 


Fiarries, J.—This is a second appeal from an order of the learned 
District Judge of Allahabad setting aside an order of the Insolvency Court 
declaring, a certain sale deed, dated November 1, 1929, standing in the 
name of the respondent Kishun Prasad null and void. 

The facts of the case can be shortly stated as follows:— . 

One Badri Prasad applied on November 18, 1929 to be adjudged an 
insolvent, and was so adjudged on May 16, 1930. Many years before this 
insolvency Badri Prasad had transferred certain of his property to his 
relations. On September 22, 1924 he had mortgaged part of his property 
in favour of Sundar Lal, and on May 11, 1925 he had ostensibly sold some 
of his property to Kunj Behari Lal. It is to be observed that after this 
insolvency the Official Receiver moved to set aside both these transfers as 
being fraudulent, and the Insolvency Court has set them aside, and that 
decision has been confirmed by the learned District Judge. 

These two transactions show that long before the actual insolvency 
Badri Prasad was disposing of his property amongst his relations with a 
view to defeating his creditors. 

It appears that-sometime before October 1929 Badri Prasad had entéred 
into an agreement with one Babu Lal to purchase certain property. Babu 
Lal, for some reason or another, refused to transfer his property; and in 
consequence a suit was instituted by Badri Prasad in the court of the Munsif 
of Kunda, Partabgarh, claiming specific performance of the contract. On 
October 1, 1929 a compromise was effected between Badri Prasad and Babu 
Lal, and this compromise was in due course decreed. As a result of the 
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compromise, a sale deed of this property was executed on November 1, 
1929 by Babu Lal in favour not of Badri Prasad but of his son-in-law, 
Kishun Prasad. “It is the allegation of the Official Receiver that the real 
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purchaser of the property was Badri Prasad, and that the name of Kishun O.M. Cumnz 


Prasad was merely inserted in the sale deed in order to defeat creditors. 
It is clear that at the date of the compromise and the date of the sale deed 
Badri Prasad must have been contemplating insolvency, because within 17 
days of the date of the sale deed he actually made an application to be 
adjudged an insolvent. It is impossible for me to believe that the causes 
of this insolvency occurred within a few days of his application. Two 
earlier transactions, which have been set aside as being fraudulent, show 
that Badri Prasad had been preparing for this insolvency for some years. 

The matter does not rest there, because on January 21, 1931 part of 
the property, the subject matter of the sale deed of November 1, 1929, is 
again dealt with by Badri Prasad. On this latter date a sale deed was 
executed by Badri Prasad in favour of Tulshi Ram, but in that sale deed 
Badri Prasad describes himself as the genera] attorney of Kishun Prasad. 
However, it appears that in this sale deed he gives a personal covenant 
rendering him liable in certain events. à 

Upon an application to the Insolvency Court to declare that the sale 
deed, dated November 1, 1929, was void and that the real owner of the 
property was Badri Prasad, the Insolvency Court made such a declaration. 
On appeal, however, the learned District Judge reversed the decision of the 
Insolvency Court, and this apparently upon two grounds. 

It is first pointed out by the learned District Judge that the sale deed 
in question was not filed, and therefore the court could not make an order 
setting it aside. It is quite clear that the Official Receiver was not in a 


position to file the original sale deed, because it would naturally be in the . 


possession of Kishun Prasad. Notice was given to the latter to produce 
this document; but apparently this was not done. An affidavit, sworn by 
the, Official Receiver, setting out all the facts relating to this transaction 
was before the Court; and as the existence of this deed was never challenged, 
It Was quite open to the court to set it aside in the circumstances. ‘The 
learned District Judge did not decide the case upon this point, and in my 
view the fact that a sale deed was not filed cannot affect the ultimate 
decision of the case. 

In the second place, the learned Judge was of opinion that, as this case 
did not fall within the purview of Sec. 53 of the Provincial Insolvency 
Act, the order of the Insolvency Court was wrong and would have to be 
set aside. Quite clearly this is not a case within the purview of Section 53 
of the Provincial Insolvency Act, because the-allegation here is not that th 
insolvent has transferred property but that the insolvent acquired certain 
property before his insolvency but acquired it in the name of somebody 
else. In my view, Section 53 of the Provincial Insolvency Act does not 
affect this case at all. 

The unrebutted evidence led by the Official Receiver establishes that 
Badri Prasad had entered into a contract with Babu Lal to- purchase the 
property in question. It further establishes that, upon a suit being insti- 
tuted by Badri Prasad, 2 compromise was entered into and that, as 2 result 
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of this compromise, the property transferred to Kishun Prasad, who was 
Badri Prasad’s son-in-law. Before the Insolvency Court Babu.Lal’s general 
agent was called, who made it abundantly clear that the original contract 
was between Babu Lal and Badri Prasad and that it was Badri Prasad who 
brought proceedings to enforce his contract. He further stated on oath 
that it was Badri Prasad who provided the consideration for this sale deed. 
In these circumstances, the Insolvency Court held—and was indeed bound 
to hold in the absence of any evidence to the contrary—that the transaction 
relating to this property did really and in fact take place between Babu 
Lal and Badri Prasad and that Kishun Prasad’s name was merely introduced 
into the transaction for convenience or for reasons best known to Badri 
Prasad himself. This general agent did’ suggest that Kishun Prasad’s name , 
was being used, because Badri Prasad was then in a difficulty. Badri Prasad 
must have been in financial difficulty at the date of this transaction, 
because, as I have said previously, 17 days later he madè an application to 
be adjudged an insolvent. That was the evidence before the court on 
behalf of the Official Receiver; and it is to be observed that neither Badri 
Prasad nor Kishun Prasid who were parties to the proceedings, gave evi- 
dence to rebut these allegations. It must have been quite clear to them 
that there was an allegation that Badri Prasad was fraudulently using his 
son-in-law’s name and that the latter was permitting his name to be used 
in order to defraud creditors. In these circumstances one would have 
expected Kishun Prasad to have gone into the witness box and denied these 
statements, if they were untrue. His very silence in these circumstances 
strongly suggests that he was well aware that the whole of this transaction 
was fraudulent and bogus. It has now been argued on behalf of Kishun 
Prasad that Badri Prasad was at the date of this suit and compromise the 
géneral agent for Kishun Prasad and that he brought the’ suit and entered 
into the compromise as such agent. It is further said that Badri Prasad 
paid the money in his capacity as agent and in 1931 dealt with the pro- 
petty again in the same capacity. It is to be observed that there was no 
evidence at all before the court that Badri Prasad acted in any such capa- 
city. The unrebutted evidence was that Badri Prasad had entered into the 
original contract, brought the suit, compromised the suit and provided the 
money. Having regard to the fact that was no evidence to the contrary, 
the Insolvency Court was bound to hold that Badri Prasad was the real 
owner of this property and that Kishun Prasad’s name was merely put 
forward as a blind to defeat possible creditors, or decree-holders. 

' When the case is approached from this point of view, it is clear that 
Sec. 53 of the Provincial Insolvency Act has no application and that this 
is a case where the Court can go into the facts and ascertain the true 
ownership of this property under the powers conferréd by Sec. 4 of the 
Provincial Insolvency Act. In my judgment, the Insolvency Court was 
right in declaring that the sale deed of November 1, 1929 did not correctly 
represent what had, in fact, occurred, and further was right in declaring 
that the property in question, though standing in the name of Kishun 
Prasad, was property which had vested in the Official Receiver and which 
could be’ distributed amongst: the creditors. ` 

I have been in some doubt as to whether I should remit this case to 
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the learned District Judge for a T of fact upon this sale deed of 
November 1, 1929. The learned District Judge, having considered the 
matter only from the point of view of Sec. 53 of the Provincial panels 
Act, has not considered the questions of fact.. However, the record is 


before me, and the evidence dealing with this particular transaction has ~ 


been read. As I have pointed out, the evidence of an independent witness, 


that is, the general agent of the vendor, makes it clear that Badri Prasad ` 


was the person who was acquiring this property and was the Person who 
paid for it. Where the evidence upon the record is complete, it is open to 
this Court to find a fact where the lower appellate court has not done so. 
In my view, the evidence in this case is all one way and has not been 
rebutted by the persons who were in a position to do so. If I remitted this 
case for a finding as to the genuineness of the sale deed of November 1, 
1929, the learned District Judge would be bound to hold upon the evidence 
thet the transaction was a fictitious one and that the real purchaser was 
Badri Prasad. That being so, I do not propose to remit this case, but I find 
as a fact upon the evidence, and particularly upon the evidence of .the 
general agent of the seller, that Badri Prasad did in his personal capacity 
compromise the suit and acquire the property and that the name of Kishun 
Prasad was only introduced in order to hide the true nature of the transac- 
tion. Upon the evidence J am satisfied that this was a fraudulent transac- 
tion and must be set aside. 

In the result, therefore, I allow this appeal and restore the order of the 
Insolvency Court declaring that the property in question forms part of the 
property of the insolvent and is liable to be divided amongst the creditors. 
The Official Recetver must have the costs of this appeal. 


TARA CHAND (Plaintiff) 
VerTsHs 4 
HABAT SHAH alias MOHAMMAD BAKSH anD oruers (Defendants) * 
Civil Procedure Code, Or. 34, R. 4—Suit for sale on a mortgage—Date to which 
interest rens at the stipulated rate. 

On a preliminary decree for sale under Or’ 34, R. 4, G P. C., the mort- 
gagee is entitled to the contractual rate of interest for the period down, to 
the date fixed for redemption by the last decree. 

Jagannath Prashad v. Surajmel Jalal, 54 Cal. 161 followed. 

SECOND APPEAL from the decision of the District Judge of Agra. : 


N. P. Asthene, B. Malik and B. N. Sabai for the appellant, 
Din Dayal for the respondents. 


The following judgment was delivered by 
BENNET, J.—This is a second appeal by a plaintiff against concurring 
decrees of the two lower courts. The facts are that the plaintiff was mort- 


x 


Appeal allowed 


gagee on a hypothecation bond dated August 26, 1912, executed by three ` 


persons. ‘The plaintiff brought a suit for sale on his bond on August 25, 
1924 impleading one Saadat Shah and on January 26, 1927 the plaintiff 
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applied to bring the heirs of Saadat Shah on the record a3 Saadat Shah had 
died on April 13, 1926. Saadat Shah left 2 widow whom the plaintiff 
would not admit to be the legally married wife of Saadat Shah, and it was 
held that she was a legal widow. The court held that Saadat Shah had no 
interest in the property and the lower appellate court upheld this finding. 
On appeal to the High Court it was decided that Saadat Shah had an 
interest as the son and nephew of the original mortgagors. On December. 
11, 1930 the High Court set aside the decrees of the courts below and 
remanded the case under Order 41, Rule 23 for a finding on an issue “What 
is the extent of the share in the mortgaged property owned by Saadat Shah 
deceased?” and directed that after a finding on that issue the trial court 
should pass a decree for sale of the remaining property excluding the share 
of Saadat Shah. The courts below accordingly have now passed decrees, 
The question which arises is in regard to the contractual rate of interest. 
The plaintiff claims that the contractual rate of interest should run until 
ax months after the last decree, that is, six months after May 5, 1931. 
The courts below have held that the contractual rate shall only run until 
six months after the first decree, that is, of March 9, 1927. Learned 
counsel for the plaintiff appellant relies on the provisions of Order 34, 
Rule 4 which directs that the preliminary decree in a suit for sale shall be to 
the effect mentioned in Rule 2, Clause (a) etc. Clause (a) provides that 
an account should be taken of what was due to the plaintiff at the date of 
the decree for the principal and interest on the mortgage. The wording 
of this rule is imperative and it directs that an account of the interest on 
the mortgage should: be taken at the date of the decree and that interest 
will run for six months subsequent to that date which is allowed for pay- 
ment under Sub-rule (c). Learned counsel refers to Rule 11, but it does 
not appear to me that Rule 11 gives the Court discretion to order a less 
amount of interest for this period. For the respondent reference was made 
to Mobemmad Ali Mobammad Khan Babadur v. Qazi Ramzan AIF. But 
that ruling dealt with a usufructuary mortgage and not with a simple 
mortgage and is not in point. For the appellant reference was made to a 
tuling of their Lordships of the Privy Council reported in Jagannath 
Prasad Singh Chowdhury v. Surajmal Jalal", This ruling appears to be in 
point and it states that the rate of interest to be awarded is the contractual 
rate for the period down to the date fixed for redemption under Order 34, 
Rule 2. Following this ruling I hold that the plaintiff has a good claim 
and accordingly I allow this second appeal with costs throughout and I 
direct that the decree shall be amended to specify that the contractual rate 
of interest should be paid from the date of suit upto six months from 
May 13, 1931, | 

As no authority has been shown for the respondent I do not grant 


| permission for a Letters Patent Appeal. 


Appeal allowed 
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LAKHMI CHAND j l rene 
VeETSHS =e 
ANANDI* ‘ci 
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Hindu Lew—Widow—Joint family of two brothers—Execnute agreement giving - ı Loap 
` widow income of an estate created for ber—Whether estate forfeited by ara 
uncbastity, 
Where two brothers, who constituted a joint Hindu family, executed em tna 
document whereby they agreed that in the event of one brother dying 
without leaving male issue, his widow should have and enjoy for her life 
an interest in a moiety of the joint property equivalent to the interest 
which the widow of a sonless and separated Hindu wapld have in her 
deceased husband’s estate- and that the estate should be managed by the 
surviving brother, who should pay the widow her share of the profits. 
Held, that what the widow was given under the document was not main- 
tenance but the income of a vested estate in property specially created for 
her by the two brothers, and in the absence of any provision in the docu- 
: mént making chastity a condition of the enjoyment by her of the estate 
bestowed upon her, the charge of unchastity, even if established, would 
not cause a forfeiture of the estate she had got under the document. 
APPEAL from a decision of the High Court of Judicature at Allahabad. 


I. C. Durai and Miss I. E. Mills for the appellant. 
K. P. Jayaswal for the respondent. 


The following judgment was delivered by 


SIR SHADI Lat—On June 5, 1915, two brothers, Baldeo Sahai and Seth sir Shei Id 
Lakshmi Chand, who constituted a joint Hindu family governed by the 
Mitakshara school of Hindu law, executed a document providing for the 
disposal of their estate. It was presented for registration, on June 8, at 
the office of the sub-registrar, and was duly registered on June 9. 

This document, which has been variously described as an agreement 
or a joint will of the two brothers, stated, inter alis, that, in the event of 
one brother dying without leaving a male issue, his widow’s name should 
be substituted for that of the deceased husband in the public records relat- 
ing to the estate. Her interest in the estate was defined in the eighth 
paragraph of the instrument, and, as there is a comtroversy between the 
parties about the interpretation to be placed upon it, it Is necessary to set 
it out in extenso:— 

(8) We, both the parties, have, up to this time, been jointly managing 

the estate affairs and shall continue to manage it in the same way, 
provided no partition takes place. After the death of one party all manage- 
ments relating to the estate shall be made by the surviving party. The 
wife of a deceased party shall have no right to get the property partitioned 
in the life of the other party, but shall continue to get her share of the 
profit from the other party after deducting the expenses relating to the 
estate. If the other party evades the payment of the profit, she shall be 
entitled to seek remedy in court only for recovery of profit. 

*P, C. A. 100 of 1932 oe 
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CL Before discussing the question raised on- this appeal, it is desirable to 
— ştate the circumstances which have led to the present litigation. It is 
common ground that Baldeo Sahai died on June 10, 1915, without leaving 
Lama male issue; and that the name of his widow, Masatamat Anandi, was 
CHAND entered, instead of the name of the deceased, i in the relevant revenue records. 
Anant Lakshmi Chand did not, however, give her the profits to which she was 
entitled under the paragraph quoted above, and brought, i in 1918,'an action 
i Shai Lal for a declaration that the transaction embodied in the document amounted 
; to a testamentary disposition of the co-parcenary estate and could not take 
effect, as on the i ao of Baldeo Sahai, his brother became the sole owner 
of the entire joint estate by the rule of survivorship. ‘This claim was 
rejected, not only by the trial Court, but also by the High Court. The 
‘soil then preferred an appeal to His Majesty in Council, but that appeal 
tod was dismissed on March 15, 1926. The judgment of the Privy Council 
dismissing the appeal is reported i in L. R 53 I. A. at 126-1331. L. R. 48 
All. 313=24 A. L. J. 609, and will be referred to presently. 
In the meanwhile, Mst. Anandi, who had not received any profits from 
her brother-in-law, had commenced, in 1920, a suit to recover her share 
ef the profits for the period of five years, from June 11, 1915, to June 10, 
1920. The progress of the suit was considerably delayed, and it ‘was not 
until March, 1928, that the Trial Court granted her a decree for Rs. 81,423- 
12-0: "The appeal brought by Lakshmi Chand against decree was 
dismissed by the High Court in February, 1929, 
Though defeated in his suit to impeach the validity g the deed of 
June $, 1915, Lakshmi Chand made no payment of the profits even after 
the judgment pronounced by the Privy Council, with the result that Mst. 
. Anandi. had to bring, in August, 1926 another suit for profits for the 
period from June 15, 1920 to July 30, 1926. In this suit she obtained a 
decree for a sum exceeding one lakh of rupees. 

The above narrative does not, however, exhaust the list of the case bet- 
ween Lakshmi Chand and his sister-in-law. In May, 1929, he instituted 
the present suit to defeat her right to recover profits, and the ground of 
attack put forward this time was that she had forfeited her right by reason 
of her re-marriage and unchastity with one Tara Chand. ‘The trial Court 
and the High Court have concurred in holding that there was no re-marri- 
age, and that point cannot be, and has not been, re-agitated before their 
Lordships. 

. On the question of unchastity, the Subordinate Judge found in favour 
of the plaintiff, but the High Court, after a survey of all the relevant 
circumstances, felt no hesitation in deciding that the charge of unchastity 
was falses “The learned judges rightly held that the onus of proving 
unchastity rested upon the plaintiff, and they observed that the trial Judge 
“in ‘dealing with this issue has not always kept this fact in view that the 
onus in the matter lay upon Lakshmi Chand and not upon Mst. Anandi.” 
The High’ Court also decided that Mst. Anandi could not, by reason of 
unchastity, be divested of the estate which was conferred upon her by the 
document executed by both the brothers. 

On this appeal against the judgment and the decree sionouaced by 
the High Court, the plaintiff again repeats the charge of unchastity and 
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maintains that her misconduct has deprived her of the right to recover the 
profits. ‘Their Lordships do not think that it is necessary to discuss the 
evidence on the issue of unchastity, as they are clear that the appeal must 
fail on the ground that the charge of unchastity, even if it were established, 
would not cause a forfeiture of the estate she had got under the document. 
It is true that the right of a Hindu widow to maintenance is condi- 
tional upon-her leading a life of chastity, and that she loses that right if 
she becomes unchaste. The argument advanced for the appellant, pro- 
ceeding as it does upon this rule of the Hindu law, is, however, irrelevant 
to the question before their Lordships. What the widow has been given 
in the present case is not maintenance but the income of an estate specially 
created for her by the two brothers. The nature of that estate has already 
been determined by this Board in the previous case between the parties, 
and it is sufficient to say that it was then decided finally that the instru- 
ment in question contained an agreement between the two brothers 
that:— 
Musammat Anandi should, on the death of Baldeo Singh, have and enjoy 
. for ber life an interest in a moiety of the joint property equivalent to the 
interest which the widow of a sonless and separated Hindu would have 
in her deceased husband’s estate, and that the interest which she obtained 
by the mutual agreement of Baldeo Sahai and Lakhmi Chand should conti- 
nue for her benefit for her life, notwithstanding the birth, if it should 
happen, of ‘male issue’ to Lakhmi Chand. 
This is the estate she took under the instrument, and it is clear that 
the right to receive maintenance is very different from a vested estate in 


property. Under the Hindu law a widow having inherited a widow’s - 


estate is not liable to forfeit it by reason of her subsequent unchastity, and 
there is no provision in the document making chastity a condition of the 
enjoyment by her of the estate bestowed upon her. 

The learned counsel for the appellant urges another ground for ter- 
minating Mst. Anandi’s estate, which was not mentioned in the courts 
below. He maintains that, while the deed required her to live in a 
dwelling house in Khatauli, she gave up her residence there and migrated 
to a place called Paswara in order to prosecute her intrigue with her para- 
mour; and that this circumstance should operate as a forfeiture of her 
estate. The deed no doubt allowed her to live “in any house she might 
choose” situated in a specified enclosure at Khatauli, and enjoined Lakshmi 
Chand not “to turn her out of it”. But this was a right given to her, 
not an obligation imposed upon her. She was not bound always to live 
in the house in question. She, however, lived in it continuously for more 
than eleven years after the death of her husband, and left it only when she 
apprehended violence from the appellant. Moreover, there is no provision 
in the document which would warrant a forfeiture of her estate on that 
ground. 

The appellant has, in their Lordships’ opinion, failed to show any 
reason for avoiding his liability to pay the income of a moiety of the 
entire estate to the respondent. They will, therefore, humbly advise His 
Majesty that the appeal be dismissed with costs. Appeal dismissed 

Douglas, Grant & Dold—Solicitors for the appellant. 

Nebra & Co.—Solicitors for the respondent. 

149 


1935 


a 


Sep. 6 


Ganaa NATE, 
J. ; 


Genge Nath, 
J. 


1166 HIGH COURT [1935] 


MUNSHI RAM AND ANOTHER ; 
; versus i 
m & l EMPEROR* 
Child Marriage Restraint Act (XIX of 1929), Secs. 5 and 6—Apphicability of. 

Section 5, Child Marriage Restraint Act (XIX of 1929), applies to the 
case in which the child- marriage is not contracted by the minor and is 
intended to punish persons who perform, conduct or direct such marriage, 
whereas Sec. 6 applies to the case in which the minor himself contracts the 
child marriage and is directed against any person having charge of the 
minor whether as parent or guardian, or in any other capacity, lawful or 
unlawful. Gsnpetreo Devaji v. Emperor, A. L R. 1932 Nag. 174 
referred to. 

The Child Marriage Restraint Act of 1929 deals with the restraint of 
the performance of marriage. It has nothing to do with the validity or 
invalidity of the marriage. . 

_ _.CRIMINAL REVISION from an order of L B. Munne Esq., Sessions 
Judge of Saharanpur. _ 

-Seila Nath Mukerji and Shri Ram for the applicants. 

M. Waliullab (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

Ganca NATH, J.—This is an application in revision by Munshi Ram 
and Ram Chander against their convictions and sentences under Sections 
5 and 6 of the Child Marriage Restraint Act (XIX of 1929) vide copy of 
the judgment of the trial court, which was confirmed in appeal by the 
learned Sessions Judge of Saharanpur. The daughter of Ram Chander 
has been married to the son of Munshi Ram. The age of the girl is over 
14 years and therefore she is not a-child as defined in the Act. The age of 
the boy was under 18 years and therefore he is a child. A child as defined 
in the Act means a person who, if a male, is under 18 years of age, if a 
female, is under 14 years of age. Ft is not denied that the Marriage has 
been performed, but no Gauna ‘ceremony has been performed as yet. The 
fact that the Gauna ceremony has not been performed as yet does not 
affect the performance of the marriage, which is complete as soon as the 
ceremony of the marriage is performed. Consummation is not a part of 
the marriage ceremony. : 

It has been urged by the learned counsel for the applicants that, 
inasmuch as both the parties to the marriage belonged to the same Gotra, 
the marriage was not valid. The Act aims at and deals with the restraint 
of the performance of the marriage. It has nothing to do with the validity 
or invalidity of the marriage. The question of the validity or invalidity 
of the marriage is beyond the scope of the Child Marriage Restraint Act. 


_ Marriage is performed by the performance of certain ceremonies, which 


depend on the race.and religion of the parties, who enter into marriage. 

As already stated, the marriage ceremony has been admittedly performed. 

' It was contended by the learned counsel for the applicants that the 
*Cr. Rev. 712 of 1935 
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convictions under Sections 5 and 6 were not legal. He urged that Section 
S relates to the priests and strangers and not to the parents. He relied on 
Ganpatrao Devaji v. Emperor’. There it was held that Section 5 contem- 


Canam aL 


——— 


1935 


plates strangers and excludes those who are punishable under Section 3 or Monsa Raw 


Section 4 and Section 6, that is, the bridegroom and the parent or oe 
It was observed:— 


It is manifest that Section 5 is worded in general terms without specifying Genes Nath 


the particular class of persons intended to be covered by it, whereas Sec- 
tion 6 is directed against particular persons, namely, a parent or a guardian 
of a minor who contracts a child marriage. The question is whether the 
Legislature intended to impose a double penalty on thé parent or guardian. 

Sections $ and 6 deal with different offences. Section 5 deals with the 
persons who perform, conduct or direct any child marriage. Section 6 
provides for the offence in case where 2 minor himself contracts a child 
mfarriage. It is only in the case a minor contracts child marriage that any 
person having charge of the minor, whether as parent or guardian or in any 
otber: capacity, lawful or unlawful, who does any act to promote the 
marriage or permits it to be solemnized, or negligently fails to prevent it 
from being solemnized, shall be punishable. Section 5 deals with the cases 
in which the marriage is not contracted by a minor. Section $ lays down 

whoever performs, conducts or directs any child marriage shall be punish- 
able with simple imprisonment which may extend to one month, or with 
fine which may extend to one thousand rupees, or with both, unless he 
proves that he had reason to believe that the marriage was not a child 
marriage. 

It was urged by the learned counsel for the applicants that inasmuch 
as the daughter of Ram Chander applicant was nat a child, he could not 
be convicted. Section 5 is wide enough to cover the case of the fathers of 
both the bridegroom and the bride. 

In the case of Hindu marriages, it cannot be said that the father of 
the bridegroom or the bride does not perform or direct the marriage. It 
is generally the father or the guardian who arranges for the marriage of 
the boy, and takes the marriage party to the house of the bride. It is 
the father of the bride, who takes part actually in the performance of the 
marriage ceremonies, as it is he who gives his daughter in marriage. There- 
fore it cannot be said that Ram Chander did not perform or direct the 
marriage. There can therefore be no question as regards the legality of the 
conviction of both the applicants under Section 5. 

As regards their convictions under Section 6, as already stated, it applies 
to the case in which the child marriage is contracted by the minor. In 
this case, as the marriage was not contracted by the minor, Section 6 does 
not apply and consequently the convictions of the applicants under this 
section cannot stand. It is therefore ordered that the convictions and 
sentences of the applicants under Section $ of the Child Marriage Restraint 
Act be confirmed but their convictions under Section 6 be set aside. As 
only one sentence has been passed for conviction under both the sections, 
no order for the setting aside of any sentence for conviction under Section 
6 is made. 

7A. L R 1932 Nag. 174 
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CRDONAL NARAIN SINGH 
1935 KENI 
= EMPEROR* 
Aug. 30 Criminal Procedure Code, Sec. 426(3)—1nterpretation of. 
Bro ss On a plain interpretation of Clause (3) of Section 426, Criminal Pro- 
Lo cedure Code, the period during which a person is released on bail cannot 
reduce the term of the sentence. Darsu v. Emperor, A. I. R. 1934 All. 
845 relied on; Sheikh Kaeraim v. Emperor, A. I. R. 1921 Nag. 279 
referred to. 
CRIMINAL REVISION from an order of Basu LaxsHm1 NARAIN 
TANDON, Sessions Judge of Mainpuri. 
Nanak Chand for the applicant. 
This application was decided ex parte. 
The following judgment was delivered by 


- Genga Neth, Ganca Natu, J.—This is an application in revision by Narain Singh 
against the order of the learned Sessions Judge of Mainpuri disallowing his 
application to deduct the period between November 4, 1931 and February 
27, 1935 from the term of his sentence of imprisonment. It is a very 
curious case in which after the dismissal of the applicant’s appeal he 
remained unarrested from November 4, 1931 to February 27, 1935. The 
applicant was convicted under Section 395, I. P. C. and sentenced to six 
years rigorous imprisonment by the Additional Sessions Judge, Mainpuri on 
April 29, 1931. He was released on bail on May 2, 1931 by this Court. 

-. His appeal was dismissed on November 4, 1931 and an order was passed 
that he would surrender forthwith to his bail and serve out the remainder 
of his sentence. It does not appear under what circumstances he was not 
arrested. He did’ not surrender himself as he was ordered to do. On 

+ ., ` February 14, 1935 he was arrested. On his objection he was again released 

~ + on bail and then again he was arrested on February 27, 1935. He filed an 
application before the learned Sessions Judge, Mainpuri praying that the 
period from November 4, 1931 to February 27, 1935 should be deducted 
from his term of sentence. ‘The learned counsel for the applicant relies on 
Clause (3) of Section 426, Cr. P. C. which lays down. 

When the appellant is ultimately sentenced to imprisonment penal servi- 
tude or transportation the time during which he is so released shall be 
excluded in computing the term for which he is so sentenced. 

This clause does not Jay down that the period during which a person 
is released shall be excluded from the term. What it lays down is that this 
period will be excluded in computing the term which means that this 
period will be left out in making calculation. On the plain interpretation 
of the clause the period during which a person is released on bail cannot 

- reduce the term of the sentence. On the other hand it will not affect the 
term at all as it will not be taken into consideration-in computing the 
period of the term which the abdvlicant has to serve on the dismissal of his 
appeal. The learned counsel for the applicant relies on Sheikh Karaim v. 


"Cr. Rev. 706 of 1935 
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Emperor’. It refers to the case of a suspension of a sentence and the 
remarks there are only obiter dicta. If the observations made therein mean 
that the term of the sentence would be reduced by the period during which 
a person is released on bail with all respect to the learned judge who decided 
that case I am unable to agree with him. 
This point was considered in Darsu v. Emperor’. It was held 
that the provision in Section 426 governs the case of a person against whom 
order under Section 120 is passed and who is released on bail by the appellate 
court. But whether it governs it or not the general principles of criminal 
law require that the period during which such person is released on bail 
must be excluded from the period òf one year for which he was required 
to undergo imprisonment failing the giving of security. 
The principle involved there and in this case is the same. There is no 
force in the application. It is therefore ordered that the application is 
rejected. 


1A., L R. 1921 Nag. 279 "A. L R. 1934 ALL 845 
BHAGGAN AND OTHERS 
Versus 
EMPEROR* 


Penal Code, Sec. 141—Mohbemmedens intend to sacrifice cow—Hindus collect with 
lethis to prevent sacrifice—Whether Hindus form anlawful assembly. 

There is no provision of law whatsoever which gives any person or body 
of persons a right to use force and violence to prevent their feelings being 
wounded by an illegal act. If the Mohammedans intend to sacrifice a cow 
and such act is illegal, the Hindus have no righr to collect with lathis in 
order to prevent the sacrifice and such Hindus form an unlawful assembly. 


CRIMINAL APPEAL from an order of V. MEHTA Ese., Additional 
Sessions Judge of Ghazipur. 

Mubammad Ismail (Government Advocate) for the Crown. 

K. D. Malaviya, K. N. Gupta, Madan Moban Lal and Shri Prablad 
Kumar for the respondents. 


The Court delivered the following judgment:— 


Forty-seven persons were put on their trial before a magistrate of 
Ghazipur on charges_under Sections 145 and 152, I. P. C. The trial court 
convicted 18 of the accused under the above-named sections and sentenced 
each of them to undergo one year’s rigorous imprisonment on each count, 
the sentences to be ‘concurrent. The rest were acquitted. The 18 persons 
who were convicted appealed to the Sessions Judge and the latter allowed 
the appeals of 11 of them. As regards the remaining seven he altered the 





Genga Nath, 


conviction to one under Section 151, I. P. C. and reduced the sentences l 


to three months’ R. I. 
The Local Government have appealed against the acquittal of these 
18 persons under Sections 145 and 151, I. P. C. and have also filed an 
application in revision praying that in the alternative the sentences which 
have been inflicted upon 7 of the accused be enhanced. 
*Cr. A. 83 of 1935 
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Notice has not been served on respondent No. 11, Mulchand, and so 
his case is not before us. 

The facts of the case—about which there is little dispute—may be 
briefly stated as follows:— 

A few months before this occurrence a Musalman weaver, by name 
Gharib, dreamt that a martyr was buried at a-certain spot within the 


- confines of the village of Kusmi Khurd on the southern bank of the Karari 
' river. ‘This dream appears to have created a sensation in the neighbour- 


hood and péople soon began to say and believe that the spirit of the martyr 
had the power of performing miracles, and after a while 2 tomb was erected 
at that place and a bamboo fencing was put up round it. ‘Thereafter, on 
Thursday of each week Gharib lighted a lamp at the tomb and a crowd of 
people would assemble there, mostly Hindus of the lower classes and many 
of them women. One day a report got about that some Hindu women 
had been molested at the tomb by certain Mussulmans and this created 
resentment in the minds of many Hindus. On April 25, 1934 someone or 
other pulled down the bamboo fencing which was round the tomb and 


- there can be little doubt that this was done by Hindus. There is also 


reason to suppose that the Hindus decided to boycott the tomb. Any- 
way, on the following day, i.e., April 26, a chaukidar named Qasim Shah 
and a man named Muhammad Faiyaz, who is said to be the nephew of a 
retired police officer, took steps to ensure that both Hindus and Mussulmans 
should continue to assemble at the tomb.an each Thursday of the week as 


- heretofore. ‘These two imaginative mischief-makers broadcast a message 
| to the effect that only Hindus who failed to attend at the tomb on May 3, 


would be deemed to have eaten beef and that any Mussulmans who likewise 


-defaulted would: be deemed to have eaten pork; and at the same time a 


rumour was spread to the effect that an that date a cow would be sacrificed 
at the tomb. . 

Meanwhile, on May 1, a certain chaukidar made a report at the Nand- 
ganj police station that there was a likelihood of trouble occurring between 
Hindus and Muhamedans at this tomb. ‘The superintendent of police was 
informed and he forthwith suspended Qasim Shah and initiated proceedings 
under Section 107, Cr. P. C. against Mohd. Fatyaz. The Superintendent 
of Police also had a consultation with the District Magistrate, in conse- 
quence of which Mr. Niblett, the Sub-divisional Magistrate, was directed 
to be present on the spot on May 3. Mr. Niblett went to the Nandganj 
police station on the evening of May 2, but Sub-Inspector Muhammad 
Ismail Khan told him that he did not think there was likely to be any 
really serious trouble. However, by way of precaution Mr. Niblett gave 
Muhammad Ismail Khan a notice under Section 144 which the latter was 
to utilise in case of necessity, and he then left the police station, saying that 


he would return at 3 p.m. the next day, which was the time at which 


people were in the habit of collecting at the tomb. Meanwhile the Super- 


` intendent of Police received information from a constable of Benares which 


seemed to lend some gravity to the situation and accordingly he sent five 


` mounted police to Nandganj and sent word to Mohd. Ismail Khan to be 


present at Kusmi Khurd on the morning of May 3, informing him at the 
same time that the Sub-divisional Magistrate would also be there. On the 


+ 
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morning of May 3, Abdul Karim; the Sub-Inspector in charge of the 
neighbouring police station of Shadiabad, came to Nandganj at the invita- 
tion of Mohd. Ismail Khan and brought two constables with him. Mohd. 
Ismail Khan sent his second officer Kashi Prasad and two constables to 
Kusmi Khurd and he deputed a third constable to try and stop people fram 
approaching that village. At about 11 a.m. a report was received that a 
crowd of Hindus had collected on the north side of the river and accord- 
ingly Mohd. Ismail Khan and Abdul Earim went and collected Kashi 
Prasad and the three of them crossed the river—which in fact is only a 
stream—and reasoned with the crowd. Members of the crowd told the 
police officers that they had heard that a cow was to be sacrificed at the 
tomb; but the police officers assured them that there was no truth in the 
report and ultimately the crowd was induced to go back. It is alleged that 
this was the first occasion on which the police offtcials came to know that 
there was any rumour abroad that a cow was to be sacrificed. 

At about 2 p.m. a very much larger crowd of Hindus collected in the 
open ground on the south of the Karari river and began to approach Kusmi 
Khurd. The crowd was in an angry mood and members of it were shout- 
ing “maro, jan lenge aur jan denge; loot-lo.” The police tried to reason 
with the crowd, but they, found themselves up against a much more diff- 
cult proposition than in the morning. ‘The mob was in no mood to listen 
to reason or argument and Sub-Inspector Abdul Karim states that a man 
attacked him with a spear, but he was able to ward off the blow. Sub- 
Inspector Mohd. Ismail Khan thereupon ordered the mob to disperse and 
he says that he warned them that he would fire if his order was not obeyed. 
This had no effect and so Sub-Inspector Mohammad Ismail Khan ordered 
some of his men to fire and he himself fired a couple of shots with his 
revolyer—presumably in the air, since no one apparently was hit, although 
he says that the front rank of the crowd was only 5 or 6 yards away. 
Whether any other shots were fired on that occasion by the police is not 
clear, but probably they were not. As a result of the two shots: which 
the Sub-Inspector fired the crowd fell back to same distance, but they took 
courage when some of their members said that the police had only blank 
cartridges. Meanwhile, Mr. Niblett arrived on the scene at about 3 p.m. 
He had first gone to the police station, bur had hurried thence to the scene 
of occurrence on learning that the Sub-Inspector was already there. Sub- 

r Mohammad Ismail Khan reported the situation to him and Mr. 
Niblett directed him to disperse the crowd again and to make arrests and 
if necessary to fire into the crowd. ‘Thereupon the police advanced towards 
the crowd and arrested oné man, but they were met with brickbats and 
the crowd actually stood up to the police with lathis. Seeing this, Mr. 
Niblett gave a definite order to fire. This was obeyed and in all 28 shots 
were fired. It does not appear that any one was hit, but anyway the 
firing had the desired effect and the mob dispersed many of the rioters 
running to the neighbouring village of Sarkatha. These were pursued by 
the police and a large number of persons were arrested with lathis in their 
hands in the village of Sarkatha. l - 

The defence of most of the accused was in the nature of an alibi 
except that one or two of them alleged enmity with the police officials. 


1172 ~ HIGH COURT [1935] 


The learned Sessions Judge was of opinion that the only possible 
clause of Section 141, I. P. C. under which the case might fall was Clause 
(5); but he was of opinion that that clause was not applicable by reason 
of the fact that the Mussalmans had no right to'sacrifice a cow at this tomb. 
The Judge observes: 

The Muhamedans had certainly no right to sacrifice any cow at or near 
a tomb at a place open to the public gaze so as to offend the religious feel- 
ings of the Hindus and if therefore the intention of the crowd was to 

„prevent any such sacrifice, it is. very doubtful if their object would fall 

within the purview of any of the clauses of Section 141, L P. C. 

It is not necessary for us to record a finding as to whether if the 
Muhamedans had in fact intended to sacrifice a cow, such act would have 
been legal or illegal. We will assume for purposes of this appeal that it 
would have been an illegal act. After having recorded the finding to 
which we have referred above, the learned Judge on p. 112 of the paper 
book observes: 

But the fact remains that a big crowd had collected and from a threaten- 
ing attitude it was clear that there was an apprehension of a breach of 


peace. 
On this finding we are unable to comprehend how he was able to — 
persuade himself that there was no unlawful assembly. His view apparent- 
ly is that if a rumour is spread to the effect that certain Muhamedans are 
intending to sacrifice a cow at some spot outside the habitation of the 


‘village, the Hindus from the surrounding villages have a right to collect 


with lJathis and take the law into their own hands. We are unable to 


` ~ subscribe to any such justification of mob law. There is no provision of 


law whatsoever which gives any person or body of persons a right to use 


+. - force and violence to prevent their feelings being wounded by an illegal 
“act. In the present case there is not even the mitigating circumstance of 


the existence at or near the spot of a sacrificial cow or any sign of pre- 
paration to perform such sacrifice; and even if there had been any such 
preparation, it could not be said in extenuation that the Hindus had no 
opportunity to have recourse to the authorities, for it is in evidence that no 
less than three Sub-Inspectors were present on the spot and later the Sub- 
divisional Magistrate himself appeared. 

The learned Judge is of opinion that Sub-Inspector Muhammad Ismail 
Khan played a sinister part in the whole affair; but S. I. Abdul Karim— 
against whom the learned Judge has nothing to say—has deposed as follows: 

There was a crowd of 3000-4000 of various groups on this side of the 
river. The crowd was armed with lathis arid spears and some.had swords. 
The three sub-inspectors went forward to stop the crowd and began to 
‘samjhao’ them. The crowd however said ‘loot-lo Kusmi aur maro’ 

I again told them that there would be no qurbani and told them to go 
home. For about 11% or 2 hours I tried to persuade them in this way, but 
_ ` they continued to advance and came nearly up to the police force. 

His further evidence is corroborated by Mr. Niblett, who states: 

I called out to the sowars who were some distance from me ‘giriftar karo’ 
and at the same time I said if these people do not run away, fire. There 
were at least 300 or 400 people on the maidan besides the 100 I have 
already ‘mentioned. They were all armed with lathis. Some sowars arrested 
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one man. But the 100 who had proceeded to Sarkatha stood still about 
half way between Kusmi and Sarkatha and showed no signs of dispersing. 
I called upon the sowars to charge them. As they approached the crowd 
picked up clods of earth and other brickbats and threw them at the sowars 
and when the sowars came up, they turned on the sowars and checked 
their charge. J mean that they turned on them with their lathis. Seeing 
that the situation had become critical, I shouted out ‘chalao sachcha, chalao 
goli, ek do gir jawe? On this Ajudhia Pathak, an armed constable, took 
aim and fired at a man who I think was attacking Mohd. Ismail, S. I. The 
shot seemed to strike him. On this the other constables, sowars and sub- 
inspectors started firing. ` This checked the rioters and they turned and 
fled into Sarkatha village. 

From the above evidence and also from the evidence of S. I. Moham- 
mad Ismail Khan and S. L Kashi Pershad—who incidentally is a Hindu— 
we find it proved that a large crowd of Hindus collected with lathis in 
their hands and at least one of them with a spear and that they had the 
unlawful intention of using force and violence in order to prevent a 
sacrifice which they supposed was about to be performed, and it is obvious 
that such a crowd was an unlawful assembly within the meaning of 
Section 141. When ordered to disperse, the crowd opposed the police with 
force. If the charge had been more carefully framed, the case would have 
fallen within no less than three clauses of Section 141; but in any case it 


is manifest that the charge as framed under Section 145 and also the charge - 


under Section 152 has been fully established. We cannot accept the pro- 
position—which however has been accepted by the learned Judge—that 
members of one community can be allowed with impunity to take their 
lathis and assemble for the purpose of using force and violence to prevent 


the sacrifice of a cow, by members of the opposite community who had no | C 


such intention, at a tomb which had been erected over the supposed resting 
place of the non-existence remains of an imaginary saint, and that such 
an assembly is not unlawful. The assembly would have been equally un- 
lawful if the Muhamedans had in fact intended to perform such a sacrifice. 
It would be a waste of time to elaborate this matter any further. 

[Their Lordships then dealt with the conduct of Sub-Inspector 
Muhammad Ismail and held that there was nothing on the record to justify 
the strictures of the Sessions Judge. The further passages dealing with the 
evidence against each accused are also omitted. ] 

In the result we dismiss the Government appeal in respect to Janki, 
Parshad, Sukhdeo, Ramrup, Bhaggan, Rajju, Bindeshri, Deo Narain and 
Sahti. We allow the Government appeal as against Sukhu, Ramai, Dubri, 
Sumer, Sobhit, Budhram, Guthru and Babunandan. We convict them 
under Sections 145 and 152, I. P. C. and we sentence them to be rigorously 
imprisoned for six months under each section the sentences to be con- 
current. Such of them as have already served a portion of their sentence 
will now serve out the remainder thereof. 

As regards the application for enhancement, we acquit Bhaggan and 
Ramrup in the exercise of our revisional powers.. As regards the other 
respondents to this application there is no need to pass any order in view 
of our judgment in the criminal appeal on behalf of the Local Government. 
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Crm GANGA SARAN SINGH AND ANOTHER (Plaintiffs) 
T VETSHS 
aa SIRTAJI KUER AnD oTHERS (Defendants) * 


Asg. 1 Hindu Law—Widow—Remarriage according to Arya Samajic feith—W bether 
— forfeits husbend’s estate. 


SULAIMAN, "5 Where the plaintiffs sued for possession of the property in the hands of 
z eB : the defendant, who had been a widow of their collateral, on the allegation 


that she had remarried according to the Arya Samajic faith and had for- 
feited the estate of her husband which now vested in them. Held, that 
in the absence of proof that among Arya Samajists 2 Hindu widow remarry- 
ing loses her husband’s estate, it must be held that the defendant has not 
lost her estate merely because she has remarried under the Arya Samaj rule 
which permits such remarriages. 

Bhola Umer v. Kausilla, [1932] A. L. J. 941 (F.B.) referred to. 

SECOND APPEAL from a decree of Basu C. DEB BANERJ, Subordinate - 
Judge of Azamgarh, reversing a decree of Mauxvi S. Ezaz HUSAIN, First 
Additional Munsif. — l l 

Shiva Prasad Sinba for the appellants. 

Basudeva Mukerji for the respondent. 

The judgment of the Court was delivered by 

Salainn. SULAIMAN, C. J.—This is an appeal by the plaintiffs reversioners aris- 
C. J. — ing out of a suit brought for possessian of the property in the hands of Mst. 
Sirtaji, who had been a widow of their collateral. The plaintiffs’ case was 
that Mst. Sirtaji had remarried and had forfeited the estate of her husband 
which has now vested in them. Mst. Sircaji denied that she had remarried, 
but it is now found definitely by the lower appellate court that she had 
not been unchaste during the lifetime of her husband and has in fact 
remarried according to the Arya Samajic faith after the death of her 
husband. The learned Judge, however, took the view that the Sanatan- 
dharama is absolutely different from the Arya Samaj religion and that the 
latter is infact a new religion, and applied the analogy of the case of a 
Hindu widow becoming a Muslim or a Christian and then remarrying and 
not forfeiting her estate. In appeal it is contended before us that Arya 
Samaj is not a new religion, but is a sect of Hinduism. It is not necessary 
for us to decide this point finally; but prima facie it would seem to appear 
that Arya Samaj faith cannot be regarded as a new religion entirely distinct ` 

from Hinduism in the same way as Christianity or Islam would be. 

It is not denied that according to the Arya Samaj faith remarriage is 
perfectly permissible. ‘There was however no evidence led on the question 
whether remarriage among Arya Samajists involved a forfeiture of the 
Hindu widows’ estate or not, and there is accordingly no finding by the 
lower appellate court on this point. 

It has been held by the Full Bench of this Court in the case of Bhola 
Umer v. Kausilla that Section 2 of the Hindu Widow’s Remarriage Act 
(XV of 1856) does not apply to the case of those widows who are not 

*S. A. 1378 of 1931 
101932] A. L. J. 941 
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bound to take advantage of the provision of that Act, but can remarry Gw 
independently of such provisions. ‘In such a case it was laid down that 7,,. 
the burden would be on the party who alleges that there was some well- 
settled rule of law which divested the widow of her estate and that such Caran Sanan 
party must establish a particular incident of the custom involving such °™™ 
forfeiture, as there could be no presumption from the mere fact that re- Smran Kure 
marriage is allowed that there was necessarily a termination of the estate . | 
held by the widow. mT a 

If the defendant had not remarried but had merely become unchaste, 
it cannot be disputed that she would not have lost her estate. It is equally 
clear that from the point of view of the Sanatandharmies the remarriage 
being invalid there has been no valid marriage at all and she is practically 
in the position of an unchaste woman. Even from this point of view she 
would not lose the estate. She has validly remarried not according to the 
faith to which the plaintiffs belong but according to the faith which she 
adopted according to which remarriage is perfectly valid. It seems to us 
that it was incumbent on the plaintiffs in these circumstances to show that — 
among Arya Samajists there is a rule or customary law that a Hindu widow 
remarrying loses her husband’s estate. . 

In the absence of such proof we must hold that the defendant has not 
lost her estate merely because she has remarried under the Arya Samaj rule 
which permits such remarriages._ The case of Abdul Aziz Khan v. Nirma’ 
is not in point as we are not asstiming that she has been converted into an 
entirely distinct religion. 

Lastly the learned advocate for the appellants urges before us that an 
opportunity should be given to his clients to produce evidence to show that 
there is buch a rule of forfeiture among the Arya Samajists. It was speci- 
fically alleged by the plaintiffs in their plaint that the widow had on account 
of such remarriage forfeited her estate, and the learned Munsif framed an 
issue, whether the defendant had remarried, and how did it affect the case? 
The plaintiffs however did not produce any evidence on this alleged custom, 
nor was the point urged before the lower appellate court. We do not 
therefore think that in the circumstances it would be fair to the defendant - 
to allow the plaintiffs an opportunity at this late stage to produce fresh 
„evidence on this point. They had an opportunity of which they have not 
availed themselves. 

We accordingly dismiss this appeal with costs: 

Appeal dismissed 
"I. L R 35 All 466 
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July 26 


SULAIMAN, 
C. J. 
~ Murla, J. 


HABIB ULLAH AND ANOTHER 
Versus i 
- EMPEROR * 
Evidence Act, Secs. 126 and 162 and C-iminal Procedure Code, Sec. 94—Court 
orders counsel to produce document in his possession—Whether counsel can 
- Claim protection under Sec. 126, Evidence Act. 

A Court is entitled to order a counsel present in the court room to 
produce a document which is in bhis possession at the time. It is the duty 
of the counsel to produce the document, and then request the court to 
consider his objection as to its production or admissibility. Section 126, 
Evidence Act, is inapplicable to such a case. 

CRIMINAL REFERENCE made by the District Magistrate of Pilibhit. 


The applicant was not represented. 

G. S: Pathak for the opposite party. 

N. U. A. Siddiqui for Azmat Husain, Mukhtar. 

M. Waliullah (Assistant Government Advocate) for the Crown. 


The judgment of the Court was delivered by 


Murra, J.—This is a reference by the District Magistrate of Pilibhit 
recommending that an order of a Beach of Honorary Magistrates calling 
upon the complainant’s Mukhtar in a case pending before them to produce 
in court a particular document shou.d be quashed, or in the alternative 
steps be taken against the Mukhtar urder the Legal Practitioners’ Act. 

_ It appears that the complainant had previously filed an application in 
the court of the District Magistrate against the accused, which was returned 
to him with the direction to file a regalar complaint. Upon’ this the com- 
plaint in this case was filed. The complainant and -his witnesses had 
apparently denied that the witnesses also had signed the previous applica- 
tion. After the complainant and one witness had been examined and the 
second witness was being cross-examined, the counsel for the accused filed 
an application before the court that the application in the possession of the 


complainant’s Mukhtar should be allowed to be inspected by’ the accused: 


and that it should be caused to be filed, as there was an apprehension that 
it might be destroyed. The complainant’s Mukhtar stated that the Papers 
with him were receipts in connection with this case, and then he was put 

the question by the court, 
Have you got in your hand the petition which was made by the com- 

plainant in the court of the Collector? 

He answered, “I have not got it.” After that the case continued. 
The cross-examination of the witness was completed, and then two more 


“witnesses were examined and the statement of the accused was then taken 


down. Finally a charge was framed and read out. After the charge had 

been framed, the accused’s Mukhtar filed another application in the court 

that for the sake of further cross-examination the application, which had 

been returned to the complainant and which was in the hand of the Mukhtar 

for the complainant, should be caused to be filed. In reply to this appli- 
*Cr. Ref. 7 of 1935 
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cation the accused’s Mukhtar filed a written application stating that his Camara 
client had given him some papers in connection with the case, that the 1935 
disclosure of such papers would have an adverse effect on the case, that as  —3— 
a legal adviser he did not think it necessary to disclose the same and that he Harm Utusan 
did not want to file the papers; but that if the court considered it necessary pupeaoa 
that the papers should be filed and thought nothing would go against his 
client if the papers were filed, then he would file the same. After this the =s J: 
Court heard arguments of both the Mukhtars on the point and concluded 
that it was necessary that the paper in dispute should be filed, and accord- 
ingly passed an order for the filing of the same. Upon this the com- 
plainant’s Mukhtar filed the document, but prayed that it should be kept 
in a sealed cover. l 

The first question for consideration is whether the application was a 
privileged document which the complainant’s Mukhtar could refuse to pro- 
duce. Protection was claimed under Section 126 of the Indian Evidence 
Act; but the provisions of that section obviously do not apply to this case. 
Under that section a legal practitioner is not permitted, without his client’s 
express consent, (1) to disclose any communication made to him in the 
course and for the purpose of his employment as such barrister, or (2) to 
state the contents or condition of any document with which he has become 
acquainted in the course and for the purpose of his professional employ- 
ment, or (3) to disclose any advice given by him to his client in the course 
and for the purpose of such employment. That section deals, therefore, 
with disclosures of communications made in the course, and also for the 
purpose, of his employment as legal adviser. He was not called upon to 
disclose any such communication. Again, the section apparently does not 
refer to the production of documents which are in the possession of a legal 
adviser but to stating the contents or conditions af any of the documents 
With which he has become acquainted in the course and for the purpose of 
his employment. Nor was he called upon to disclose any advice which he 
had given to his client. It follows that the proviso to that section was 
equally inapplicable, as he was not called upon to disclose any communica- 
tion made in furtherance- of any illegal purpose or to disclose any fact 
which had been observed by him in the course of his employment showing 
that any crime or fraud had been committed. The protection in this sec- 
tion does not refer to the production of documents, as against which the 
client himself is not protected. The sectian dealing with the production 
of evidence in Section 162 of the Indian Evidence Act, under which a 
person summoned to. produce a document shall, if it is in his possession or / 
power, bring it to Court, notwithstanding any objection which there may 
be to its production or to its admissibility. It is for the Court to decide 
the validity of any objection to its production or admissibility. The second 
paragraph of the section lays down that the Court, if it sees fit, may inspect 
the document, unless it refers to matters of State. or take other evidence 
to enable it to determine on its admissibility. This paragraph certainly 
lays down that the Court has a discretion in the matter, if it deems fit, to 
inspect such 2 document, even though there is an objection to its produc- 
tion or to its admissibility, provided that it does not refer to matters of 
State. Except in the case of matters of State the Court may inspect the 
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Canar, document, though there is an objection as to its production. Indeed, under 
19,5 the last paragraph, the Court may even get the document translated by a 
— translator, who may be enjoined to keep the contents secret, unless the 

aaa document is to be given in evidence. It would, therefore, follow that the 

Euroa Mukhtar could not validly object to the order of the court to produce 

the document, at least, for the inspection of the court, before the court 

Malle, J. decided whether the objection to its production was or was not valid. 

l These provisions should apply even to civil cases. Under Order 16, ' 
Rule 7, C. P. C., any person present in court may be required by the 
Court to give evidence or to produce any document then and there in his 
possession or power. 

In the present case, the Mukhtar had much less justification for refus- 
ing to produce the document, as it was a criminal case in which the proce- 
dure was governed by Section 94 of the Code of Criminal Procedure. 
Under that section a Court has power, if it considers that the production 
of any document is necessary, to issue a summons or a written order to the 
person in whose possession or power such document is to produce it at the 
time and place stated. In terms the section would apply to a person who 
is absent at the time and who is called upon to attend the court and pro- 
duce the document in his possession. It is significant that Sub-section 3, 
which contains an exceptian only, exempts documents which are protected 
under Sections 123 and 124 of the Indian Evidence Act, i.e., documents 
relating to affairs of State and official communications, and not Section 126,. 
-which applies to professional communications made to legal advisers. ‘Thus, 
in a criminal case even the protection under Section 126 cannot be” 
availed of. o a 

The learned District Magistrate has, however, come to the conclusion 
that, inasmuch as Section 94; Cr. P. C., empowers the Court to issue a 
summons; and as no written summons was issued in the present case, there’ 
was no authority to call upon the Mukhtar tg produce the document. It 
seems to us that the omission to comply with the formality of getting a 

` summons issued, when the person was actually present in the court room, 

‘ was a trivial irregularity. Obviously the Court has inherent jurisdiction 
to call upon a person present in the court room to produce a document 
which is in his possession at the time. When he is not present in the 
court room, a summons has to be issued; but even that is not absolutely. 
necessary, for if the Court is of the opinion that the document may not be ` 
produced, a search warrant may be issued instead of a summons. We are, 

. therefore, of the opinion that the Court was entitled to order the com- 

x plainant’s Mukhtar to produce any document which he had in his possession 

at the time while in the court room. It was the duty of the Mukhtar to 

produce the document, and then request the Court to consider his objection 

as to its production or admissibility. i 

Were it clear that the complainant’s Mukhtar had that particular 
application actually in his hands when he was asked.whether he had got it 
in his hands and he replied that he had not got it his denial would be a gross 
professional misconduct, because it was a deliberate attempt to mislead and 

deceive the Court. The denial would not be in the nature of claiming a 

privileged protection, but .a deliberately false statement ‘with a view to 
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mislead the Court. If this point were cléar, we would have taken a very Cananat 
serious view of the conduct of the Mukhtar; but as stated above, it appears To, 
that a considerable time elapsed between the denial and the actual produc- 2Y 
tion of the document in court, with the result that it might well have been Hanm Urram 
that at the particular time when he was questioned whether this particular, 
application was in his hands, the Mukhtar did not have that document in 
his hands. As regards the delay in producing it, the conduct of the Mukhtar Malls, J. 
was certainly reprehensible; but the quescion was cne of law, and was not 
free from some difficulty, and the Mukhtar concerned was an inexperienced 
junior practitioner. When specifically ordered by the Court that he should 
produce the document, he did produce it, though under protest. We 
would, therefore, direct that no action be taken on account of his failure 
to produce the document at the first opportunity. We, however, decline 
to quash the order directing him to produce the document. Let the case 
be returned. 


——<_ 


UMRAO SINGH (Judgment-debior) Cin 
VETSHS . 2 
PAHLAD SINGH (Decree-bolcer) * Bp 


Civil Procedure Code, Or. 21, Rules 10 and 16—Rights under a decree—Trens- J™y 22 
ferred—Transferee’s name not substitnted—Original decree-bolder not oo ay 
debarred from executing decree. CJ- 

Where the cights under a decree are transferred under a private award Murra, J. 
~ delivered out-of court, and the alleged transferee does not come forward 
to claim such rights and get her name substituted, the original decree-holder, 
Sige ae a ee ee: 
ing the decree. 
ExecuTION Fist APPEAL from a decree of P. D. PANDEY ESQ., 
Subordinate Judge of Meerut. 


S. N. Sen and A. M. Gupta for the appellant. 

N. C. Vaish for the respondent. 

The judgment of the Court was delivered by 

Mua, J.—This is 2 judgment-debtor’s appeal arising out of an Mulls, J. 
execution proceeding. A simple money decree was passed in favour of the 
respondent, Pahlad Singh against the appellant, Umrao Singh. Under a 
private award delivered out of court the rights under this decree were 
transferred to Pahlad Singh’s creditor, Mt. Sagia, on June 4, 1931. This 
award was made a rule of the court on November 27, 1931. Before this 
happened, namely, on November 23, 1931, Pahlad Singh applied for the 
execution of the decree against the appellant. The appellant took the 
objection that, inasmuch as under the award the interest of the decree- 
holder had been transferred to Mt. Sagia, the execution could not proceed. 
Before the matter was disposed of, Mt. Sagia, under a deed of relinquish- 
ment, retransferred the rights given to her in the decree to the respondent 
Pahlad Singh. The court below has dismissed the objection on the ground 
that, inasmuch as the alleged transferee did not get her name substituted, 
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the original decree-holder was entitled to go on with the execution. 
It seems to us that the view taken by the court below is perfectly 
correct. On the face of the decree, Pahlad Singh is the person entitled 


_to execute it. Private transactions outside the court cannot be recognized 


by the execution court when the alleged assignee has not come forward to 
claim such right and get her name substituted. If this were allowed, the 
result would be that an execution court would be compelled to go behind 
the decree in many cases and start an investigation as to the way in which 
interest has devolved on other persons not before it. It is significant that 
under Order 21, Rule 10, C. P. C. when the holder of a decree desires to 
execute it, he shall apply to the courz which passed the decree, whereas 
with reference to transferees Order 21, Rule 16 merely says that where 
the interest of any decree-holder in a decree is transferred by assignment, 
the transferee may apply for execution of the decree to the court which 
passed it. There is nothing in the provisions of Order 21 which debars. 
the original decree-holder, whose name appears on the face of the record, 
from executing the decree merely because there has been some assignment 
out of court which has not yet been recognized by the execution court. 
We, therefore, dismiss the appeal with costs. 

Appeal dismissed 


RAGHUNATH SAHAI 
VErSES 
KUNJ BEHARI LALL AND ANOTHER* 
Hindu Law—Partition—Snbsequent condict—Evidence of —W hen relevent. 

Where the evidence as to the actual fact of separation is not conclusive, 
evidence as to subsequent conduct is not only relevant but most valuable 
as it can materially assist the court in coming to a conclusion upon the 
issue whether or not separation mwas place as alleged. On the other hand 
if the evidence called to prove actual separation clearly establishes that fact 
then evidence as to subsequent conduct inconsistent with actual separation 
cannot affect the issue unless it establishes an actual revision after the 
proved separation. Girja Bai v. Sacashiv Dbunderaj, J. L. R. 43 Cal. 1031 
and Bal Krishna v. Rem Krishna, I. L. R. 53 All. 3001931 A. L. J; 499 
relied on. i 


SECOND APPEAL from an order of R. L. Yorxe Esq., District Judge 
of Meerut. i 

Sir Tej Babadur Sapru, M. N. Raisa and B. Mukerji for the applicant. 

Panna Lal for the opposite parties. 

The following judgment was delivered by 

Harris, J.—This is an appeal from an order of the District Judge of 
Meerut confirming an order of V. R. Mzhta Esq., Judge, Small Cause Court, 
dated November 26, 1932 passed in an insolvency matter. 

In 1931 the respondent Ram Saran Das was adjudged an insolvent 
and during the insolvency proceedings the Official Receiver seized the 
insolvent’s alleged interest in certain property. The appellant Raghunath 
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Sahai who is the father of the insolvent objected to this seizure and claimed Gv 
that he was the sole owner of the property seized and that his son had no 8=— 
interest whatsoever in the same. The learned Judge of the Small Cause 
Court overruled this objection and held that the property in question was RaaHUNATH 
the joint property of the family and consequently that the insolvent’s share ses 
in such property was liable to seizure by the Official Receiver. The pre- Kuns hea 
sent appellant appealed to the District Judge of Meerut but his appeal was Mu 
dismissed and the order of lower court was confirmed. The appellant now Herries, J. 
| appeals to this Court against this order of the learned District Judge. 
It is conceded by the appellant that originally the family was joint but 
it is contended that there was a separation at some time between 1906 and 
1909 and that thereafter the appellant and the insolvent had been separate 
in estate. Whether or not such a separation took place is a question of 
fact and findings of fact are binding upon me in this appeal and cannot 
be disturbed if they are based upon relevant and admissible evidence. This 
is frankly conceded by Sir Tej Bahadur Sapru who has appeared for the 
appellant but he has argued that the court below misdirected itself in law 
and that being so the findings of fact are vitiated and in no way conclude 
the matter. 
: It has been contended that the learned District Judge laid too great 
stress upon the evidence as to what had occurred after the alleged separa- 
tion and did not consider on its merits the direct evidence as to the fact 
of actual separation. It is said that the learned Judge held that there had 
been no separation merely because the subsequent conduct of the parties 
` appeared to him to be inconsistent with such a separation having taken 
place. When evidence of the fact of separation is clear and unambiguous, 
evidence of gubsequent conduct, it is said, is only material in so far as it 
tends to prove a reunion of the family. It must be conceded however that 
where the evidence as to the actual fact of separation is not conclusive, 
evidence as to subsequent conduct is not only relevant but most valuable 
as it can materially assist the court in coming to a conclusion upon the 
issue whether or not separation took place as alleged. On the other hand 
if the evidence called to prove actual separation clearly establishes that fact 
then evidence as to subsequent conduct inconsistent with actual separation 
cannot affect the issue unless it establishes an actual reunion after the 
proved separation. 
Parties may or may not live together after a legal separation has taken 
place but if they do live together that cannot by itself affect the conse- 
quences of the act of legal separation. Parties who have legally separated 
may ostensibly live as they did before separation, yet, they are separate in 
law. Conduct subsequent to an alleged separation therefore may afford 
valuable evidence as to the fact of separation but it is not conclusive as 
parties legally separated may to all outward appearances continue to live 
as a joint family. 
Separation from the joint family involving the severance of. the joint 
status as far as the separating member is concerned with all the legal conse- 
quences resulting therefrom is quite distinct from the de fecto division 
into specific shares of the property held until then jointly. One is a matter 
of individual decision, the desire on the part of any one member to sever 
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himself from the joint family and to.enjoy the hitherto EE and 
unspecified share separately from the others without being subject to the 
obligations’ which arise from the joint status; whilst the other is the 
natural resultant fram his decision, the division and separation of his share 
which may be arrived at either by private agreement among the parties or 
on failure of that by the intervention of the Court. 


Kung Bras See Girja Bai v. Sadashiv, Dhunderaj’. 





Herria, f: 


It is settled law that one member of a joint Hindu family may éffect a 
separation by 2.clear and unequivocal intimation to his co-sharers of his 
desire to sever himself from the joint family. Whether a member has done 
so is a question of fact. . . That he continued to live jointly with 
the other members and to act as a karta and was described in numerous 
suits as being joint with them are not circumstances which, where they 
have been taken into consideration, will lead the Board to interfere with the 
concurrent findings that there was a separation in interest. 


See Bal Krishna v. Rom Krishna’, In my judgment the two cases previously 
cited abundantly establish the proposition that a separation may have taken 
place thoygh the parties ostensibly continue to live much as before. That 
. being so evidence as to the subsequent conduct of the parties must not 
be relied upon to the exclusion of evidence of the actual fact of separation. 
Further if the evidence as to actual separation is clear and conclusive the 
fact of separation may properly and indeed should be found even though 
there is evidence of subsequent conduct which on the face of it appears 
inconsistent with separation or an intention to separate. In short it must 
always be present to the mind of the Court that parties may legally separate 
‘ though they have no intention physically to separate or radically to älter 
their old mode of life. 
. _ In the present case the appellant and his- son the insolvent were 
undoubtedly joint until 1906 but at same time between that year and the 
year 1909 it is said they separated. Ir 1912 the appellant made an appli- 
cation to be adjudged an insolvent and was so adjudged. In this insolvency 
certain property. was seized and the present insolvent filed an objection. 
This objection appears to have been dismissed and thereupon the present 
insolvent filed his first msolvency petition, setting out a separate list of 
debts. In these proceedings the present insolvent stated that’ he was separat- 
ed from his father, the present insolvent, for the last 6 or 7 years. The 
appellant’s son- Seclaw Hira Lal intereened in these proceedings and the 
debts of both father and son appear to have been discharged by him in 
full or in part. 

In 1918 the appellant purchased the property now in dispute and it 
is of course the appellant’s contention that the present insolvent who, it is 
alleged, separated from him between 1906 and 1909 had and. can have no 
interest in this pro 

In 1923 the present insolvent filed his second insolvency petition and 
was duly adjudged insolvent. “It is to be observed that in these proceedings 
no claim was made by the Official Receiver to. the property now in dispute, 
but as the learned District Judge remarks such proceedings soon terminated 
after a settlement had been effected with the creditors. In this insolvency 
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there was very little time for the Official “Receiver to investigate and ascer- Gm 
tain precisely what property the insolvent owned. D 
In 1931 Ram Saran Das was again adjudged insolvent and it was in 
these proceedings that the present appellant filed the objection now under Raamonara 
consideration. ari 
To support the appellant’s objection great reliance was placed on Ram Kony iman 
Saran Das’ statement in his insolvency in 1913 that he had separated from H= 
his father the present appellant 6 or 7 years previously. That was of course Herries, J. 
merely an assertion of fact which might or might not be true. Such a 
statement even if admissible could not of itself be accepted as conclusive 
evidence that such a separation had taken place. 
However, the appellant and two witnesses Ram Chander and Mool 
Chand were called to prove actual separation in 1906 or 1907. ° According 
to this evidence the separation was followed by actual partition in which 
the present insolvent according to Ram Chander received for some reason 
wholly unexplained a half share in certain movable property instead of a 
fifth share to which only he was legally entitled. Mool Chand did not 
actually see the partition and Ram Chander contradicts the appellant as to 
the amount of the stock given to the appellant. The learned Sessions Judge 
describes these witnesses as unsatisfactory and rejects their evidence. 
The learned Judge further points out that a separation in 1906 or 
190Z was most improbable as the evidence showed that Ram Saran Das 
could have only been somewhere between 14 and 18 years of age at the 
time. The learned Judge clearly considered on the merits the evidence as 
to the fact of separation and having considered it rejected it as unsatis- 
factory and unreliable. 
There was therefore left the mere statement of Ram Saran Das in the 
1913 insolvency proceedings that he had separated from his father between _ 
1906 and 1909 and in view of the probabilities and the nature of the evi- 
dence adduced in support of this assertion it is not surprising to find that 
the learned Judge did not accept it as true. Further Ram Saran Das does 
not appear to have been called to state in the present proceedings that he 
had separated from his father as alleged or to affirm his previous assertion 
of separation. It is clear therefore that the evidence relating to the fact 
of separation so far from being clear and unambiguous was conflicting, 
unsatisfactory and obviously unreliable and that being so the courts below 
were bound to examine the subsequent conduct of the parties to assist them 
in ascertaining whether or not a separation as alleged had ever taken place. 
The learned District Judge has dealt fully and thoroughly with this evi- 
dence in his judgment and in his view it points inevitably to the conclusion 
that no separation took place between 1906 and 1909 and that if a separa- 
tion did take place at all it occurred in or about the year 1926 when the 
appellant issued notices disclaiming liability for his sons’ debts. 
In my judgment the learned District Judge correctly directed himself 
in law and was abundantly justified upon the evidence in holding that no 5 
separation had taken place before the year 1918 when the appellant acquired 
the property now in dispute. 
It has however been contended that even if the parties were joint in 
1918 there was no evidence to show that the property in dispute was 
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Crm. acquired out of joint funds. According to the findin s of the Insolvency 
Toa, Court the only income at the appellant’s disposal at time was income 
from joint family property and if that was so the property purchased with 
Raononarm guch funds became joint property. The learned Sessions Judge has fully 
nn - considered the evidence and he also has come to the conclusion that the 
Kon} Bunanr property in dispute was purchased out of the joint family income. ‘There 
lair was evidence upon which he could so hold and that being so I am precluded 
Herries, J. from re-opening the question. 

The learned District Judge appears also to have been of opinion that 
in the absence of evidence to the contrary he would be bound to presume 
that the property purchased in 1918 became joint family property. He 
however points out that as both parties had adduced evidence upon this 
part of the case the question of onus of proof was mainly of academic 
interest. Both Courts have held affirmatively upon the evidence that the 
property in dispute was purchased out of joint family funds and it there- 
fore matters not upon whom the onus lay. The Official Receiver affirma- 
tively proved that the property was purchased with joint funds and was 
therefore joint property and as there had been no separation before the 
date of the purchase the appellant’s objection was rightly dismissed. 

In the result therefore this appeal is dismissed with costs. 

Leave to appeal under Letters Patent is ‘granted. 

- f Appeal dismissed 


C RAM GOPAL SINGH (CAPTAIN RAJA) (Praman) 
Toiy Versus 


ae HARISH CHANDRA LAL AND ANOTHER (Defendant) 


PAE? Limitation Act, Art. 182(5) ond Civil Procedure Code, Or. 21, R. 11—Applica- 
Ignaz Anman Fion for execution—Court not satisfied that tt was signed and verified as 
J. required by Or. 21, R. 11, C. P. C.—A pplication dismissed—W bether such 

application operates as step-in-sid of execution so as to save limitation. 

The provisions of Or. 21, R. 11, C. P. C. as regards the signing and 
verification of the iro cation for execution are mandatory and the omission 
to comply with the same constitutes a material irregularity which unless 
cured renders the application open to the objection that the same is not in 
accordance with law. 

Where the application for execution was signed and verified on behalf of 
the decree-holder by a man who purported to be the mukhtar-i-am of the 
decree-holder and it was also presented by him, but no mukhtarnama was 
filed, and as the court was not satisfied that the application was signed and 
verified by a person authorised by law to sign and verify the same it held 
that the application was not in accordance with law and accordingly 
rejected the same. Held, that such an application cannot be treated as a 
step-in-aid of execution so as to save limitation for a fresh application for 
execution. l 

Wali Mobemmad Khan v. Ishaq Ali, 1931 A. L. J. 777 and Shib Deo 
Misra v. Rem Parshad, 46 All. 637 distinguished. 


Crv REVISION from an order of Basu Briz BrHarr Lat, Judge, ` 
Small Cause Court, Allahabad. - 


*Civ. Rev. 15 of 1935 i 
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- 


M. N. Kaul for the A k 
` S. B. Jobri and Man Singh for the opposite parties. 
The following judgment was delivered by 


IQBAL AHMAD, J.— This is a decree-holder’s application and is creer, 
against an order passed by the Small Cause Court Judge of Allahabad 


g 
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dismissing an application for execution on the ground that the same was Campra LaL 


time-barred. application for executiòn was admittedly filed more 
than three years after the date of the decree sought to be executed. It 
was however -alleged to be within time on thè ground that a previous 
application for execution of the same decree had been filed on December 
7, 1931, ie., within three years of the present application for execution. 
The learned Small Cause Court Judge however held that the former appli- 
cation was not an application in accordance with law and therefore refused 
to treat the same as a step-in-aid of execution. 


The learned counsel for the applicant contends that the view of the 
court below that the application for execution filed in the year 1931 was 
not in accordance with law is erroneous and in support of this contention 
he has placed reliance on the Full Bench decision of this Court reported as 
Wali Mohammad Khan (minor) through Pandit Bala Prasad Central Nazir 
v. Ishaq Ali Khan! and Shib Deo Misra v. Ram Parshad*. Ut was held in 
the former case that a defective presentation of a plaint on account of 
failure to comply strictly with the provisions in Orders 3 and 4, C. P. C. 
is a mere irregularity which can be cured either under Section 99 or Order 
6, Rule 17, C. P. C. and does not affect the jurisdiction of the court. In 
the latter case it was decided that a plaint which is filed without having 
been verified in the manner prescribed by the Code of Civil Procedure is 
not an invalid document but may be verified at a later stage of the suit 
even after the expiry of limitation. These two cases are no doubt an 
authority for the proposition that a defect in the verification of the plaint 
or in its presentation is a mere irregularity not effecting the jurisdiction of 
the court and that such an irregularity can be cured if proper steps are 
taken for the removal of the irregularity during the pendency of the case. 
These cases however in my judgment have no application to the case before 
me. ‘The application for execution filed in 1931 was signed and verified 
on behalf of the decree-holder by a man who purported to be the Mukhtar- 
i-am of the decree-holder and it was also presented by him. No Mukhtar- 
nama was filed to show that the person who signed, verified and presented 
the application was the Mukhtar-i-am of the decree-holder. The court 
allowed time to enable the person who had signed the application to show 
that he was authorized to sign the execution application. No one however 
appeared to satisfy the court on the point with the result that the court 
dismissed the application as having been signed, verified and presented by 
an unauthorized person. 

It is provided by Order 21, Rule 11 (2), C. P. C. that every applica- 
tion for the execution of a decree hall be in writing signed and verified 
by the applicant or by some other person proved to the satisfaction of the 
court to be acquainted with the facts of the case. Order 3, Rule 1 provides 
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that any appearance, application or act in or to any court required or 
authorized by law to be made or done by a party may be made or done 
by the party in person or by his recognized agent or by a pleader on his 
behalf. An application for execution must therefore be signed and veri- ~ 
fied either by the applicant himself or by his recognized agent or by his 
pleader or it must be signed and verified by some person proved to the 
satisfaction of the court fo be acquainted with the facts of the case. When 
the application for execution was filed in 1931 the court called upon the 
applicant to satisfy the court that the application was signed and verified 
in accordance with the requirements of Order 21, Rule 11(2), C. P. C. 
but the opportunity given by the court was not availed of with the result 
that the court was not satisfied that the application complied with the 
provisions of Clause (2) of Rule 11. The court therefore rejected the 


-application. It is not open to the applicant now to show that the person 


who signed and verified the application was either the recognised agent of 
the decree-holder or was a person acquainted with the facts of the case. 
These facts should have been proved before the court to which the appli- 
cation was presented. As that court was not satisfied that the application 
was signed and verified by a person authorized by law to sign and verify 
the same it held that the application was not in accordance with law and 
accordingly rejected the same. ‘That order cannot be questioned now. 
The case before me is not one in which a defective application for execu- 
tion is still pending and an attempt is being made to cure the irregularity 
in the signing or verification of the same. On the other hand the appli- 
cation has already been dismissed because of an irregularity and therefore 


-there can be no question of the irregularity being cured. 
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I do not overlook the fact that minor defects in an application for 
execution, for instance, the omission to mention the number of the suit or 
the date of the decree etc. do not by themselves render the application for 
execution defective and not in accordance with law but the provisions of 
Rule 11 as regards the signing and verification of the application for 
execution are mandatory and the omission to comply with the same consti- 
tutes a material irregularity which unless cured renders the application 
open to the objection that the same is not in accordance with law. 

For the reasons given above I dismiss this application. Under the 
circumstances of the present case I make no order as to the costs of this 
application. | 

Application dismissed 


- - 


PEAREY LAL 
. Versus 
NARAINI* 
Criminal Procedure Code, Secs. 488 ond 489—Maintenance order—Wife returning 
to live with busbend—W bether order becomes ineffectual. 

The general principle of law that an order whose term is not fixed and 

whose currency is not made expressly dependent upon the continued exis- 

tence of some circumstance or set of circumstances, remains in force until 
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it is cancelled, is, prima facie, applicable to maintenance orders passed under Camana 


Sec. 488, Criminal Procedure Code. The husband may, on proof of cir- 
cumstances specified in’ Sec. 488 (5) or Sec. 489, Cr. P. C, obtain the 


Gate 


cancellation or modification of the original order, as the case may be, and Paser Lar 


until he does that, the original order must be deemed to be still in force. 


- So long as the order stands, it is capable of being enforced, though in the Naran 


case of the wife returning to live with ber husband it would remain sus- 
pended for the period during which she lives with her husband. 
Kanagammal v. Pendara Nader, I. L. R. 50 Mad. 663 relied on; Phul 

Kali v. Harnam, 1888 A. W. N. 217 referred to. 

CRIMINAL Revision from an order of ABDUL WAHEED KHAN 

KHAL., Magistrate, Meerut. 
E. V. David for the applicant. 
M. Walinllab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Ganca Narts, J.—This is an application in revision by Pearey Lal Gemgs Nath, 
J. 


against the order of Mr. Abdul Waheed Khan Khalil, Magistrate, 1st class, 
Meerut, under Section 488, Cr. P. C. This order was confirmed by the 
learned Sessions Judge of Meerut in revision. The opposite party Mest. 
Naraini, wife of the applicant, obtained an order under Section 488, 
Cr. P. C. for maintenance on March 11, 1932 against the applicant. The 
applicant made an application stating that he was willing to take his wife 
back but it was rejected. Mst. Naraini lived for some time thereafter with 
her husband and when she was turned out again by her husband she went 
to live with her sister. In 1935 she made an application to recover the 
maintenance (Rs. 4 a month) which had been allowed to her únder the 
order of March 11, 1932. ‘The applicant contested this application on the 
mere ground that Mst. Naraini had been living in adultery and therefore 
was not entitled to any maintenance. Both the parties produced evidence 
on this point and it was found by the learned Magistrate that the appli- 
cant’s objection was .false and that Mst. Naraini had not been living in 
adultery and was entitled to maintenance and passed an order for the 
payment of the arrears due. Against this order a revision was filed which 
was rejected by the learned Sessions Judge, Meerut, as stated above. 

The only point that is pressed by the learned counsel for the applicant 
here is that the order of March 11, 1932 became ineffectual and unenfor- 
cible on account of Mst. Naraini having gone to and lived with her husband 
after the order. ‘The learned counsel for the applicant relies on Phs} Kali 
v. Harnem!. ‘There a reference was made by the learned Sessions Judge 
as follows:— 

I think the woman TERT have instituted formal proceedings under 
Chapter XXXVI of the Criminal Procedure Code that the Joint Magistrate 
should have heard what the husband had to say as to his willingness to 
keep the woman with him and should have considered any evidence pro- 
duced by either party, and then should have decided whether the wife was 
entitled to receive any allowance from her husband. I think the Joint 
Magistrate was wrong in simply directing payment of arrears under the 
order of June, 1881. I recommend that his order be set aside. 

On this Justice Straight ordered: 
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I entirely agree with the learned Judge in the view which he takes of the 
Joint Magistrate's order, and concur in all that he has said upon the 
subject. - The learned Joint Magistrate’s order must be and is quashed. 

It appears that all that was done in that case was that the Joint 
Magistrate’s order, which had been passed without giving any opportunity 
to the husband to show cause as to why he should not pay arrears, was set 
aside. In this cage, a notice was issued to the husband and he was given 
full opportunity to show cause as to why he should not pay the main- 
tenance which had been ordered against him. There is nothing in the 
order of Justice Straight referred to above to show if the order of main- 
tenance was held to have become inoperative, if so on what grounds. The 
mere fact, that a woman goes to live with her husband for some time, is 
not sufficient to make the order ineffectual though it may have the effect 
of suspending the order for the period the woman lives with her husband. 

The general principle of law that an order, whose term is not fixed, 


‘ and whose currency is not mad2 expressly dependent upon the continued 


existence of some circumstance or set of circumstances, remains in force 
until it is cancelled, is, prima facie, applicable to maintenance orders passed 
under Section 488, C. P. C. The husband may, on proof of circumstances 
specified in Section 488(5) or Section 489, Cr. P. C.,-obtain the cancella- 
tion or modification of the original arder, as the case may be; and until he 
does that, the original order must be deemed to be still in force. ‘The 
mere fact, that a wife has returned to live with her husband, will not 
bring the order to an end automatically, and on her separating from him 
again, she can enforce it. Section 488(5), Cr. P. C. provides for the 
cancellation of the order. ‘The reasons given therein for cancellation are 
not exhaustive. Section 489, Cr. P. Code provides for variation of the 
order as well as for its cancellation in consequence of any decision of a 
competent civil court. 

Section 490, Cr. P. C. which relates to the enforcement of the order 


. lays down:— 


A copy of the order of maintenance shall be given without payment to 
the person in whose favour it is made, or to his guardian, if any, or to the 
person to whom the allowance is to be paid; and such order may be 
enforced by any Magistrate in any place where the person against whom it 
is made may be, on such Magistrate being satisfied as to the identity of the 
parties and the non-payment of the allowance due. 


The only conditions hid down in respect of the enforcement of the 


‘order under Section 490, Cr. P. C. are (1) the identity of the parties and 


the non-payment of the allowance due. If.any such thing occurs as may 
be fit to vacate the order the proper procedure for the husband is to apply 
to the court and get the order cancelled. So long as the order stands, it 
is capable of being enforced, though in the case of the woman living with 
her husband it would remain saspended for the period during which she 
lives with her husband. ‘This view is supported by Kenagemmal v. Pandara 
Nadar’ and Parul Bals Debi v. Satish Chandra, Bhattacharjee’. 

There is no force in the application. It is therefore ordered that it be 
rejected. The stay order is discharged. Application rejected 

"L LR. 50 Mad. 663 "75 L C Cal 529 
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FULL BENCH 
GENDA: LAL (J#dgment-debtor) 
VETSHS 
HAZARI LAL (Decree-bolder)* 

Civil Procedure Code, Sec. 11—Principle of res judicata—Appicebility of—To 
execution proceedings—Execution «pplication—Notice er Or. 21, R. 22 
—Failure to appear—Application beld to be within time and execution ordered 
—Whether at subsequent stage judgment-debtor can object to execution on 
ground of limitation. 

An application for execution was made more than three years after the 
date of the decree and it was stated in the application that a payment had 
been made by the judgment-debtor within three years before the date of 
the application and that the judgment-debtor had- given a slip which was 
lost. The decree-holder prayed for the issue of a warrant of arrest. A 
notice was issued to the judgment-debtor under Or. 21, R. 22; C. P. C. 
On receipt of a report that the judgment-debtor refused to-take the notice, 
an order was passed to the effect that the judgment-debtor was served with 
notice, and as he did not take any objection on the score of limitation, 
the application be deemed to be within time and be entered in the register 
and put up-for orders. Subsequently a warrant was issued and the judg- 
ment-debtor was brought under arrest, when he pleaded that he never 
made any payment and the application for execution was barred by limita- 
tion. The Court summarily dismissed the objection on the sole ground 
that be had not taken it after the notice was served on him. He- was 
committed to prison, but was released after a week as subsistence- money 
was not deposited by the decree-holder. The judgment-debtor then filed 
a fresh application to the same effect, which was dismissed on the same 
R AE od e E we bane tes 3 icete. Held, on 

revision, that the objection of the judgment-debtor that the application, 
which is now in execution, is barred by time; is maintainable. 

Per SULAMAAN, C. J—(1) Where there has been an express adjudication 
by the execution court in the presence of the parties, then the question 
must be considered to have been finally decided, no matter whether it is 
raised again at 2 subsequent stage of the same proceeding or in a subsequent 
execution proceeding. 

(2) Where an objection is taken but is dismissed or struck off, even 
though not on the merits, and the application for execution becomes fruc- 
tuous, the judgment-debtor is debarred from raising the question of the 
invalidity of that application. 

(3) Where an objection to execution is taken, but it is not dismissed 
on the merits or is dismissed for default, and the application for execution 
does not become fructuous, the judgment-debtor is not debarred from sub- 
sequently raising the question that that application was not within 
limitation. 

(4) Where no objection to the execution is taken but the epplication 
becomes partly or wholly fructuous and such fructification necessarily 
involves the assumption that the application was made within limitation, 
then after such fructification the judgment-debtor is debarred by the prin- 
ciple of res judicate from raising the question that that application was not 
within limitation. 

"Civ. Rev. 71 of 1934 (connected with Civ. Rev. 100 of 1934): 
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(5) Where no objection is taken bur the application for execution does 
not fructify, the judgment-debtor ıs not debarred by the principle of res 
judicata from raising the question of limitation later. 


Crv REVISION against the order of MauLvi S. M. Samuppin, Judge 
Small Cause Court, Agra. 


This revision was first heard by Bennet, J., who referred it to a division 
bench, who in their turn referred it to a Full Bench. The Referring Orders 
of Bennet, J. and of the division bench consisting of Sulaiman, C. J. and 
Bennet, J. are reported below:— 


BENNET, J.—This is a civil revision by a judgment-debtor against an order 
in execution dated August 19, 1933 by a small cause court stating: “As this 
Court has already rejected the plea of limitation I think the present application is 
not entertainable. Rejected.” There was a decree for Rs. 646 dated March 12, 
1928. On November 29, 1932, the decree-holder certified that the judgment- 
debtor had paid Rs. 50 on November 11, 1930. On February 15, 1933, the 
decree-holder applied for execution. The question is whether this application is 
time-barred or not. On February 15, 1933, notice was issued to the judgment- 
debtor under Order XXI, Rule 22 fixing March 6, 1933, for the judgment-debtor 
to make any objection to execution. The notice was returned bearing a signature 
purporting to be that of the judgment-debtor and there is an affidavit by the 
process server stating that service was duly effected personally. An order was 
passed on March 6, 1933, that there has been personal service on the judgment- 
debtor who had taken no objection and that the application should be treated as 
within time: ‘The application in question had set forth the fact of the payment 
of Rs. 50 on November 11, 1930. On March 9, 1933, the court ordered a warrant 
of arrest to issue and on March 23, 1933, the judgment-debtor was arrested. 
The judgment-debtor then took the plea that the application for execution was 
time-barred and the court passed an order that no objection had been taken when 
the notice was issued. On April 23, 1933, the judgment-debtor applied under 
Section 47 for his objection to be determined, and October 14 was fixed, which 
was subsequently altered to August 19.: On August 19 the order under revision 
was passed rejecting the application as not entertainable. It is clear that there 
has been no decision of the question on the merits. Various rulings have been 
produced by learned counsel on either side. There does not appear to be any clear 
decision of this Court on the question as to what is the effect of failure to appear 
under Order XXI, Rule 23 on the issue of notice and whether after such failure 
an objection like the present can be taken while the execution proceeding is still 
pending. Accordingly I direct that this case be laid before a Bench of two Judges 
for the decision of the case. I should like to be a member of the Bench. 

SULAIMAN, C. J. AND BENNET, J.—The question in this case is whether it is 
open to the judgment-debtor to raise the plea that the application for execution 


: was barred by time and- was therefore not in accordance with law. ‘The facts of 


the case are set forth in the order reterring the case to the division bench. 

Their Lordships of the Privy Council held in Rem Kirpal v. Rup Kuari, 
I. L. R. 6 All. 269, that the principle of res judicata can apply to execution pro- 
ceedings. It was also laid down by their Lordships in Mungi Pershad Dichit v. 
Grija Kant Labiri, I. L. R. 8 Cal. 51, that where an order for attachment had been 
passed and had not been appealed against and the judgment-debtor submitted to it 
he could not be allowed to reopen the question of limitation in a subsequent 
proceeding. These cases were under Act VII of 1859. 

In Sheoraj Singh v. Kamesber Nath, L L. R. 24 All. 282, objection had 
been taken by the judgment-debtor but had been dismissed for default, and it 
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was held that in a og a application the question of limitation could 
not be raised. It appears, however, that under that Code the view taken was 
that where objections had been preferred the court was bound to enquire into 
them even though the judgment-debtor and his pleader were absent. See Raj 
Bullab Shabe v. Rem Suday Ghose, 14 W. R. 155. | 

The case of Bebsri Lal v. Majid Al, I. L. R. 24 All. 138 was a case bearing 
on the question whether an applicant was entitled to take the place of a deceased 
decree-holder. That appears to be distinguishable. 

The question of the final adjudication of the rights of an assignee is now 
settled by their Lordships’ pronouncement in Rejs of Remnad v. Velusemi Tevar, 


48 Ind. A. 4519 A. L. J. 168. There is the case of Lakshmenan Chetti v. ` 


Kutteyan Ghetti, I. L. R. 24 Mad. 669 which is directly in favour of the res- 
pondent; but that also was a case under the old Code of 1882. Under the new 
Code of Civil Procedure the scheme is slightly different. It does not appear that 
in any of the cases decided in India the question was considered that if no 
objections are preferred under Order 21, Rule 23 then the court has no option 
but to order the decree to be executed and that the objections are to be considered 
only when they are offered. The question then would be whether when no 
objection is offered, tbe court is at all called upon zo decide the question of 
limitation, assuming that it has no power to dismiss the application at that stage. 
There are two cases under the new Code: 

(1) Reghuber Singh v. Gokaren, 1926 A. I. R. Oudh 291 and (2) Lalit 
Moben Roy v. Ssrat Chandra Sabe, 1933 A. I. R. Cal. 855, which support the 
respondent’s case, but they were cases in which the same execution proceedings 
were still continuing and the question was whether the judgment-debtor should 


be allowed to reopen the question of limitation at a lazer stage in the same pro- | 


ceeding. ‘These cases are certainly in favour of the respondent. 

There is no direct case of this Court under the mew Code and the point is 
certainly of some difficulty and of general importance. We accordingly direct 
that this case be laid before the Hon’ble Chief Justice for the constitution of a 
Full Bench in order to determine the question whether the objection’ of the 
judgment-debtor that the application which is now m execution is barred by 
time is maintainable. 

Jagdish Swerup for the applicant. 

G. S. Pathak for the opposite party. 

The following judgments were delivered by the Judges of the Full 
Bench:— 


SULAIMAN, C. J.—These are revisions from decrees of a Court of Small 
Causes in which a question of limitation is involved. They have been 
referred to this Bench as there has been some apparent conflict on the 
question as to how far the principle of res judicata or estoppel by judgment 
applies to execution proceedings. 

A money decree was passed on March 12, 1928, and more than three 
years after that date, namely, on November 29, 1932, the decree-holders 
filed an application in court certifying the receipt of Rs. 50 on November 
11, 1930. No notice of this was, of course, sent to the judgment-debtor, 
and the certificate was noted. On February 15, 1933, the first application 
for execution was filed, and it was stated in the application that -Rs. 50 
had been received on November 11, 1930 and there was a further allega- 
tion that the judgment-debtor had given a slip, which was lost. “The 
decree-holder prayed for the issue-of a warrant of arrest. On February 
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16, 1933, the office reported that the application was in time. Accordingly 
a notice, possibly under Order. 21, Rule 22, C. P. C., was issued, fixing 
March 6, 1933. On receipt of a report that the judgment-debtor had 
received the notice but had not signed it, an order was passed on March 6, 
1933 to the effect that, inasmuch as notice had been served on the judgment- 
debtor and he had not filed any objection, therefore the application be 
considered to be within limitation and be entered in the register and be 
put up for orders. This was an entry made on the order sheet, which was 
initialled by the Judge, but was not contained in any separate order. Later 
on, a Warrant was issued on March 9, 1933, and the judgment-debtor was 
arrested and produced before the court on March 23, 1933. On this date, 
he filed an objection on the ground that he had never made any payment 


` in November 1930, and that therefore the application was barred by time. 


The court summarily dismissed the objection on the sole ground that he had 
not taken it earlier. He was ordered to be sent to the civil prison, and 
was released after a week, as subsistence money was not deposited by the 
decree-holder. The judgment-debtor then filed a fresh objection to the 
same effect, which was ultimately dismissed on August 19, 1933 on the 
same ground that the plea of limitation was barred by res judicata. ‘The 
two revisions before us are from the orders dismissing his objection on 


_ March 23, 1933 and August 19, 1933. 


The principle of res judicata, as haid down in the Code of Civil Proce- 
dure, is contained in Section 11, but that section in terms applies to a 
subsequent suit and does not in terms apply to applications for execution. 
A matter which has been finally decided between the parties in a previous 
suit is, subject to the conditions mentioned in the section, res judicata 
between the parties and cannot be reagitated in a second suit. The expla- 
nation added to Section 11 further lays down that any matter which might 
and ought to have been made a ground of defence or attack in the former 
suit shall be deemed to have been a matter directly and substantially in 
issue in such suit, and therefore decided against the defendant. Now, 
where the former suit, even after certain findings are recorded, is actually 
dismissed, and therefore the dismissal of such suit is not based on those 
findings against the defendant but is in spite of them, there would be no 
res judicata. Again, while the suit is pending and the court is still seized 
of the case, although it may be that a defendant may not be allowed to 
re-open a finding which has been recorded on a particular issue, there is 
nothing to preclude the Court itself from changing its mind and coming 
to a contrary conclusion, particularly if a new ruling, containing a fresh 
interpretation of some provision of law, comes into existence in the mean- 
time. It is not Section 11, but the principle of estoppel by judgment 
underlying that section which has been applied to proceedings in execution 
with a view to preventing the same point from being re-agitated. 

In the case of Rom Kérpal v. Rup Kuari', in a case in which the amount 
of mesne profits awarded had been once ascertained upon a certain cons- 
truction put on the decree, their Lordships did not allow the matter to be 
re-opened on the ground that the decision had become final between the 
parties upon general principles of law though not under Section 13 of 

L L. R. 6 All 269 


A. Le J. R. HIGH COURT j 1193 


Act X of 1877. In that case an interlocutory judgment in the suit had 
been passed and was binding upon the parties while carrying the judgment 
into execution. Again in G. H. Cook v: The Administrator-General of 
Bengal, where an issue as to the construction of a certain will and codicils 
had been decided in the lifetime of a survivor of the legatees and the point 
after her death was sought to be raised a second time by the Administrator- 
General, their Lordships did not allow it to be raised on the ground that 
the previous decision must, be treated as final between the parties though 
it did not actually come within the purview of Section 11, C. P. C. Itis 
thus the principle underlying Section 11, which is a general principle of 
estoppel by judgment which has been applied to execution proceedings, 
but it does not follow that that principle is much wider in scope or more 
extensive in application than the principle of res judicata embodied in 
Section 11 ele P 

So far as decree-holders are concerned, it has been laid down by a 
Full Bench of this Court in Dhonkal Singh v. Phakkar Singh’ that when 
an order is made striking an execution case off the file of the pending cases, 
or dismissing it on grounds other than a distinct finding that the decree is 
incapable of execution, that the decree-holder’s right to have the decree 
executed is barred by limitation or by any other rule of law, or on some 
similar ground on which the application has clearly been dismissed on the 
merits, the decree-holder is not barred by the force of any such order from 
presenting and prosecuting a fresh application for the execution of his 
decree. Where, however, there is an express adjudication against the decree- 
holder which disentitles him either from claiming execution of the whole 
or part of the decree, such an adjudication would remain binding on him 
even though he ultimately allows his application to be dismissed or struck off. 

In a suit, if a defendant fails to file his written statement within the 
time allowed or fails to appear at the date of the hearing, the suit may 
proceed ex parte and he may even be prevented from raising a defence 
afterwards. But if the suit happens to be dismissed or struck off, there 
would be no bar against the defendant from raising the defence in a subse- 
quent suit. It would seem to follow that ordinarily the mere non-appear- 
ance of a judgment-debtor would not debar him from raising an objection 
if the application for execution is for some reason dismissed and a fresh 
application is filed. Again, in a suit even if findings are recorded against 
the defendant but it is ultimately dismissed or struck off, the findings do 
not operate as res judicata against the defendant, and it is open to him to 
taise the points again in a subsequent suit. It would seem to follow that 
where the execution proceeding has not fructified and is, therefore, not 
analogous to the decreeing of a suit, a mere non-appearance of the judgment- 
debtor or failure to file objections should not create an absolute bar. Where, 
of course, objections are actually filed and dismissed the adjudication is 
necessarily final. Similarly where in the absence of any objection by the 
judgment-debtor, orders have been passed on the application which make 
the application fructuous, and necessarily imply a decision adverse to the 
judgment-debtor, the matter has to be regarded as having already been 
adjudicated upon so as not to be capable of being re-opened in a subsequent 
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execution proceeding. 

In a suit so long as the sujt is still continuing the court is seized of the 
whole matter and may go back upon its own finding, though it may not 
allow a defendant to insist on its being re-opened. This would be parti- 
cularly so where it is the duty of the court to intervene, for instance, 
where insufficient court-fee has been paid, or where a necessary succession 
certificate has not been obtained or sanction of the Collector or the Local 
Government in some cases has not been obtained etc. In the same way 
it would seem prima facie to follow that where it is the statutory duty 
of the court to dismiss an application for execution, the mere fact that the 
judgment-debtor has not chosen to appear and file objections should not 
debar the court from discharging its duty. The mere fact that the 
judgment-debtor has not thought fit to put an appearance would not 
exonerate the court from acting as required by law. On the other hand, 
if in a suit certain pleas, which, if taken, would have been fatal were not 
taken and the suit resulted in < decree, the defendant is debarred from 
going behind the decree. By analogy it would follow that where an 
execution proceeding has becoem2 fructucus so that it may be treated as 
analogous to the decreeing of a suit, the judgment-debtor should not be 
allowed to go behind the order against him even though the order was 
passed in his absence and he hac failed to appear and file any objections. 
In the case of a suit a defendant has notice of the full particulars con- 
tained in the plaint as a copy is sent out to him. In the case of an 
application for execution, he may not know the allegations on which the 
application is actually based. 

In the Full Bench case of Pisseshur Mullick v. Mabtab Chunder*, an 
application for execution was made on September 13, 1865 and notice was 
issued to the judgment-debtor and later on March 29, 1866, it was ulti- 
mately struck off. As the original application was barred by time, the 
Full Bench expressed the opinion that the application was not a proceeding 
within the meaning of Section 20 of Act XIV of 1859 and that 

if that application was not a proceeding within the meaning of the section 
at the time when it was mace, it could not subsequently become so merely 
because the judgment-debtor did not come in and oppose it. The non- 
opposition by the judgment-debtor clearly was not a proceeding, nor was 
the issue of the process by the court in a case in which the process ought 
to have been refused a proceeding within the meaning of the Act. 

Under those circumstances the Full Bench came to the conclusion that 
that application was barred by time, and that it was open to the judgment- 
debtor to raise such a plea in = subsequent proceeding based on a later 
application for execution. Their Lordships of the Privy Council distinguish- 
ed this case in Mungal Pershad Dichit v. Grija Kant Labir#, on the ground 
that there no order had been made. Apparently the first application for 
execution in the Full Bench case had not really fructified in any way; but 
presumably after notice had been served on the judgment-debtor, the case 
must have been registered as an execution case and was dismissed later on 
after a year. 

In cases where there is an express adjudication in an execution pro- 

‘10 W. R. F.B. 8 *L L R. 8 Cal 51 at 59 
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ceeding, the matter must certainly be final as.between the parties. In the 
case of Beni Rem v. Nenbu-Mat°, the decree had been construed by the 
execution court to award interest at a certam rate till payment and it was 
held that that the adjudication in the presence of the parties was final and 
no contrary construction could be placed upon the decree in a subsequent 
application in the execution proceedings. There again there was an express 
adjudication on the point raised by the judgment-debtor who had appeared 
and filed written objections. 


Again in many cases in which persons applied to be allowed to execute ' 


the decree as representatives of the original decree-holder, it was held that a 
decision by the court that they were so entitled could not- be re-opened at a 
subsequent stage at the instance of the judgment-debtor. For instance, 
the case of Mumtaz Abmad v. Sri Ram’ (where however the decision also 
proceeded on the alternative ground that there was no force in the objec- 
tion), Tej Singh v. Jagin Lal,” Dwarka Das v. Mubammad Ashfaq Ullab,® 
but in this latter case, objection was raised to an application for execution 
of October 26, 1922, although previously in January 1921, the judgment- 
debtor, while an earlier application was pending, had deposited a certain 
amount in court and prayed that the amount be not paid to the applicant 
as he was not the transferee, but the court did not grant his application. 
The learned Judges considered it as one of the circumstances which 
estopped him from re-opening the matter. 


In the case of Reja of Ramnad v. Velusami Tevar’®, their Lordships 
of the Privy Council had to consider a similar point in a case where an 
application to be brought on the recard as an assignee of the decree was 
actually resisted by the judgment-debtors on several grounds, including 
the pleas that there was no.valid assignment, that the right to execute the 
decree was barred by limitation and that certain properties of theirs was 
not liable under the decree. On the date fixed far disposal of the objec- 
tions, the court recognised the transfer of the decree in favour of the 
assignee and allowed him to execute the decree and directed that he may 
file a fresh application for attachment. The judgment-debtors applied for 
review of the decision on the ground that the application was barred by 
time, but even that application was dismissed and the court expressed the 
opinion that the previous order had nat reserved any question of limitation 
for future determination. ‘The courts in India had differed as to the inter- 
pretation of this order, their Lordships of the Privy Council ruled that it 
was clear that not only the issue of the execution of the decree being barred 
by limitation was in fact before the court as shown by the pleadings on 
that occasion, but that the Judge at that time was aware of it and that 
his decision must have been the cause of the rejection of this plea. Inas- 
much as no appeal was brought against that order and it stood as binding 
between the parties, their Lordships held that it was not only competent 
to the judgment-debtors to bring this plea of limitation forward on the 
previous occasion but that it was incumbent on them to do so if they 
proposed to rely on it and moreover it was in fact brought forward and 
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decided upon. In that case. objections had actually been filed by the 
jadgment-debtors and they had resisted the application on the ground of 
the bar of limitation and the‘learned Judge in holding that the transfer 
was valid and the assignee was entitled to execute the decree had necessarily 
decided that the application was not barred by time and indeed he expressed 
a view that he had not reserved any such question when dismissing the 
subsequent application for review. As he was aware of the plea when 
disallowing the objection, their Lordships held that his decision necessarily 
implied the rejection of the plea of limitation. 

In cases of devolution of interest where substitution in place of the 
original decree-holder, though not absolutely necessary, may be made, 
Order 21, Rule 16 is applicable. No order can be passed for execution of 
the decree where it has been transferred without notice of such application 
having been given to the transferor and the judgment-debtor. When a 
question arises whether an assignment has been made or not the question 
is something more than 2 mere matter relating to the execution of the 
decree. It may involve a dispute between the original decree-holder and 
his assignee with which the judgment-debtor may have no concern. It is, 
therefore, something much more than a mere application for execution of 
the decree against the judgment-debtor. It is the provision of Order 21, 
Rule 16 which applies and the notice that is issued in such a case is issued 
under the rule and not under Rule 22 at all. When on the date fixed the 
matter comes up before the court, the court has no option but to decide 
the matter and has to hold either that an assignment has taken place or 
that it has not. In such cases there is and must be an express adjudication 
of the question and there is no question of any constructive res judicata or 
any adjudication by implication only. The case is necessarily one of a 
direct decision. l 

Much reliance has been placed by, the learned counsel for the decree- 
holder on the case of Mungal Persbad Dichit v. Grija Kant Lahiri. This 
is an important case on which a large number of rulings in India have been 
naturally based. In that case there were a very large number of steps 
taken by the decree-holder. The point which came up for consideration 
before their Lordships was as to whether the 6th application for execution 
was barred by time, so that it could not be made the basis of a fresh start 
for purposes of limitation. It is important to bear in mind the proceedings 
following upon this sixth application. Not only was there no appeal pre- 
ferred by the judgment-debtor against it, but this application was acted 
upon and the property sought to be sold under it was attached and remain- 
ed under attachment until the application for sale which came up for consi- 
deration was made. At page 60, their Lordships enumerated the circum- 
stances which had to be borne in mind and remarked, 

Here the judgment-debtor, so far from appealing against the order for 
the attachment, acknowledged its validity, and presented the petition of 
November 25, 1875 by which he prayed that the sale under the attachment 
might be stayed for three months, and the execution case struck off for 
the present, with the attachment remaining in force. Upon that petition 
being presented, the creditors agreed to have the execution stayed in accord- 
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ance with the petition on condition’ that phe attachment on the property 
should continue. = ae . i 

It was on these facts that their Lordships held that it was impossible 
to hold that if immediately after the expiration af the three months the 
execution creditor had made the present application it could in the face of 
the order of October 8, 1874 and the subsequent proceedings have been 
reversed on the ground that the decree was dead on the earlier date. ‘The 
decision of their Lordships therefore was not at all based on the simple 
ground that the judgment-debtor had not appeared in response to the 
notice issued by the court. It was based on the important facts that he had 
not only not appealed from the order but he acknowledged his liability. 
He prayed for a stay of proceedings for a period and entered into an agree- 
ment with the creditors to let the attachment on the property still conti- 
nue. It was accordingly in the face of the previous order as well as the 
subsequent proceedings enumerated above that it was held that the order 
could not be reversed. It seems to me that this decision has in some cases 
been misunderstood and it has been overlooked that in that case there had 
been an agreement between the creditors and the judgment-debtor in which 
the validity of the attachment was acknowledged by the judgment-debtor 
and he had agreed that that attachment should continue for a certain period. 
It is also clear that he had appeared in court and waived all objections to 
the validity of the attachment. 

The learned counsel for the decree-holder has relied strongly on the 
case of Dip Prakash v. Dwarka Prasad’? decided by a bench of which I was 
a member. But in that case the judgment-debtor had appeared before the 
court and filed several objections but failed to raise a particular objection. 
His objection was disallowed and the execution of the decree was ordered 
with the result that the Amin was deputed with -he specific instructions 
to demolish the pavement in dispute along with other constructions. ‘The 
order for the removal of the pavement was carried out by the Amin and 
the decree was fully executed. It was then thar the judgment-debtor 
appeared on the scene and asked for damages for the loss suffered by him 
on account of the improper execution. ‘The bench accordingly held that 
it was too late for him to re-open the matter. Or the other hand in the 
case of Official Liquidator v. Hori Lal’® two of us held that where an 
application for substitution of names as an assignee of the decree was made 
and the judgment-debtor did not appear to make any objection but the 
proceeding did not fructify and the execution case was ultimately struck 
off the-judgment-debtor was not precluded from pleading that the previous 
application for execution had been barred by time when he ‘did not challenge 
the assignment. ae 

There are many cases of this Court, e.g Kalian Singh v. Jagan Prasad", 
Sheo Mangal v. Mst. Hulse! where objections to the amount entered in the 
decree sought to be realised have been allowed to be raised for the first time 
at a much later stage. It would be inequitable to insist on the enforcement 
of a decree for the amount larger than what is entered therein merely 
because the judgment-debtor failed to appear at the first opportunity in 
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response to the notice issued by the court. A large number of cases have 
been cited before us but in midst of them except two the judgment-debtor 
had actually appeared and filed’ objections. 

It seems to me that it would be too much to hold that the mere omis- 
sion to file objections on the first date fixed in the notice debars the 
judgment-debtor from raising any objection whatsoever and even exone- 
rates the court from doing its duty in dismissing the application if it is 
found to be contrary to the provisions of any statutory enactment. Where 
however the application for execution has become fructuous by reason of 
some definite proceeding having been taken which necessarily involves the 
decision that the application must be within limitation the result would 
of course be different. 

Now Section 3 of the Limitation Act is imperative and it casts a duty 
upon the court to dismiss an application which has not been made within 
the period prescribed in the schedule. The duty of the court is not depen- 
dent on an objection being raised by the opposite party. Where therefore 
the application is on the face of it barred by limitation it is the duty of 
the court to dismiss it summarily and there is no occasion for calling upon 
the judgment-debtor to show cause why it should not be admitted. Where 
however the question of limitation depends on a question of fact which 
cannot be determined without taking evidence the position would certainly 
be different. 

The contention urged before us is that once a notice is issued under 
Order 21, Rule 22 and the judgment-debtor does not appear and the court 
passes an order under Rule 23, Sub-rule (1) then he is debarred from rais- 
ing any objection whatsoever to the validity of the application even though 
that application may ultimately be dismissed. Now before that stage arises 
it is the duty of the court under Rule 17 to examine the application and 
satisfy itself that it is in accordance with law. It would also obviously be 
the duty of the Court’s office to report that the application is barred by 
limitation if it is so prima facie. ‘The court must therefore make up its 
mind whether it is within time or not. If it is of the opinion that it is 
obviously barred by time it should dismiss the application summarily with- 
out issuing any notice to the judgment-debtor at all. Rule 22 requires 
notice to be issued not for the purpose necessarily of calling upon the 
judgment-debtor to satisfy the court that the application is barred by time 
in all cases where the application is made after a certain period from the 
date of the decree or against the legal rights of the judgment-debtor. Now 
Rule 23 consists of two sub-rules. Sub-rule (1) says that where the.person 
to whom notice is issued under the last preceding rule does not appear or 
does not show cause to the satisfaction of the court why the decree should 
not be executed the court shall order the decree to be executed, while Sub- 
rule (2) provides that where such person offers any objection to the execu- 
tion of the decree the court shall consider such objection and make such 
order as it thinks fit. 

It is accordingly apparent that where the judgment-debtor has appear- 
ed and offered any objection the court is bound to consider such objection 
and must make an order thereon as it thinks fit. Such an order would 
therefore if against the judgment-debtar amount to overruling his objection 
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and dismissing it. It would by virtue of ion 2 read with Section 47, 
C. P. C. be a decree which would, be appgalable at once. On the other 
hand if the judgment-debtor does not appear at all and does not offer any 
objection and the court had issued notice on the supposition that the appli- 
cation was in time no occasion arises for the court to enter upon an enquiry 
as to whether the application is or is not barred by time. A mere order 
that the decree should be executed which under the sub-rule has to be 
automatic cannot be regarded as an adjudication of the question as between 
the decree-holder on the one hand and the judgment-debtor on the other 
so as to operate as a bar by implication at all subsequent stages in the same 
proceeding. ‘The distinction between these sub-rules has in most of the 
cases cited before us not been pointed out at all. It seems to me that when 
the court is merely directing that in the absence of any objection execution 
should proceed it is not adjudicating definitely upon any objection which 
might a been raised if the judgmient-debtor had appeared. If the 
application does not fructify and is struck off there is no bar of res judicata 
against the judgment-debtor. On the other hand where such objections 
have been actually raised then the decision upon them is a decree binding 
upon the jadgment-debtor. 

In this connection it may be pointed out that it is not every deter- 
mination of any ‘question that may arise in the execution department 
which would amount to a decree. As emphasized in section, Sub-section 
(2) a decree is the formal expression of an adjudication which so far as 
regards the court expressing it conclusively determines the rights of the 
parties with regard to all and any of the matters in controversy and deter- 
mination of questions under Section 47 are included in it but such deter- 
mination must also be a conclusive determination of the rights of the 
parties with regard to the matter in controversy. In the present case the 
form which the order took was merely that inasmuch the judgment-debtor 
had not filed any objection the application should be considered as within 
time and should be put up for orders. This was very much like the form 
which is to be adopted when an order under Order 21, Rule 17, Sub-rule 
(4) has to be made. J cannot regard it as a finding on the question of 
limitation between the parties which even though the application was 
later on dismissed remained binding on the judgment-debtor. 

If however some further step had been taken and the judgment-debtor 
had remained silent and such step had amounted to the application for 
execution fructifying so as to become analogous to a suit being decreed 
then certainly it would have been too late for the judgment-debtor to raise 
an objection that the application itself was barred by time. And the bar 
would have continued even if that application were dismissed and objection 
were raised in a subsequent execution proceeding that the previous appli- 
cation was barred by time. It seems to me that the principle of res judicata 
or estoppel by judgment must be applied to execution proceedings within 
the limits prescribed for that principle when applied to suits and cannot 
be given an unlimited or an extended application. 

In the case before us there was intimation given to the judgment- 
debtor that the decree-holder had alleged a receipt of Rs. 50 in November 
1930 but there was no intimation that he was also alleging that a slip 
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containing an acknowledgment of the liability had been handed over to 
the decree-holder and was lostiby him later. On the face of the applica- 
tion it was filed more than three years after the date of the decree and 
obviously the mere fact of the payment of a sum of money by the judgment- 
debtor or its being certified by the decree-holder in court did not amount 
to any step which would extend the period of limitation. The court had 
not before it either any written acknowledgment by the judgment-debtor 
or any affidavit showing that such a written acknowledgment had existed. 
No intimation of it was given in the notice to the judgment-debtor. ‘The 


" mere fact that he did not appear in response to the notice did-not imply 
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that he admitted that the application was in time when on the face of it 
it was barred by limitation.’ In the present case, therefore, in the absence 
of any petition ‘or any written acknowledgment of the judgment-debtor, 
the application filed more than three years after the decree was obviously 
barred by'time and the court should not have issued any notice at all. 

It may be added that even if the conclusion had been different, this 
was eminently a fit case in which the original order of March 6, 1933 made 
on an application which was prima facie barred by time should be revised 
and set aside bo ty! 

My conclusions, therefore, are as follows:— 

(1) Where there has been an express adjudication by the court in the 
presence of parties, then the question must be considered to have been 
finally decided, no matter whether it is raised again at a subsequent stage 
of the same proceeding or in a subsequent execution proceeding. 

(2) Where an ees is taken but is dismissed or struck off, even 
though not on the merits, and the application for execution becomes fruc- 
tuous, the judgment-debtor is debarred’ from raising the question of the 
invalidity of that application. : 

(3) Where an objection to execution is taken, but it is not dismissed 
on the merits or is dismissed for default, and the application for execution 
does not become fructuous, the judgment-debtor is not debarred from 
subsequently raising the question that that application was not within 
limitation. a SL ' 

(4) Where no objection to the execution is taken but the application 
becomes partly or wholly fructuous and such fructification necessarily 
involves the assumption that the application was made within limitation, 
then after such fructification. the judgment-debtor is debarred by the 
principle of res judicata from raising the question that that application was 
not within limitation.’ . 

(5) Where no objection is taken but the application for execution 
does not fructify, the judgment-debtor is not debarred by the principle of 
res judicata from raising the question of limitation later. ~ ~ 

BENNET, J.—I agree with the opinion expressed by the Hon’ble Chief 
Justice. i 

NIAMATULLAH, J.—The question which has been referred to the Full 
Bench is, 
whether-the objection of the judgment-debtor that the application, which 

is NOW in execution, is barred by--time, is maintainable. 
The circumstances in which the question arose are stated in detail in the 


~ 


A.L. J. BR. HIGH COURT 1201 


judgment of the Hon’ble the Chief Justice. I would mention only such of 
them as explain the exact scope of the question which the Full Bench is 
called upon to answer. 

A decree was passed against the applicant on March 12, 1928 for 
Rs. 646. An application for execution of decree was made on February 
15, 1933. It stated that the judgment-debtor had paid, on November 11, 
1930, a sum of Rs. $0, which was certified to the court on November 29, 
1932. It should be noted that no notice was issued to the judgment- debtor 
when the decree-holder certified payment to the court and the latter record- 
ed satisfaction of the decree to the extent of Rs. $0. The application for 
execution, above referred to, was barred by limitation but for the fact that 
the judgment-debtor was said to have made a payment within three years 
before the date of the application. A notice was issued to the judgment- 
debtor under Order 21, Rule 22, C. P. C. The process-server returned 
the notice with a report that the judgment-debtor refused to take it. The 
relief claimed by the application for execution of decree was that satisfac- 
tion of the decree be obtained by the arrest of the judgment-debtor. The 
court recorded a note, on March 6,°1933, to the effect that the judgment- 
debtor was served with notice, and as he did not take any objection on the 
score of limitation, the application be “deemed to be within time and 
registered and be subsequently laid before the court for proper orders.” 
Three days later, the court ordered a warrant or arrest to issue. The 
judgment-debtor was brought under arrest on March 23, 1933, when he 
pleaded that the application for execution was barred by limitation. His 
objection was rejected, as the same had not been taken after the notice was 
served on him. He was committed to prison, but was released after a 
week on non-payment by the decree-holder of his subsistence allowance. 
Thereafter he filed more than one petition of objections at different times 
protesting against execution proceedings on an application which was 
barred by time. His objections were rejected on the ground that they had 
not been taken in due time.. These revisions arise out of two interlocutory 
orders rejecting the judgment-debtor’s plea of limitation in the manner 
already stated. The question which emerges from these facts is whether 
failure on the part of the judgment-debtor to object, in answer to the 
notice sent to him under Order 21, Rule 22, C. P. C., that the application 
for execution was barred by limitation, precludes bins from taking such 
objection at a later stage of the same proceeding. 

A mass of case law has been referred to in course of the arguments, 
from which it is not easy tò deduce any precise rule which can be applied 


to generality of cases in which a judgment-debtor is said to be precluded 


from taking the plea of limitation by his failure to take it when a notice 
under Order 21, Rule 22, C. P. C., was served on him. In some cases the 
question was whether a previous application for execution, which was relied 
on by a decree-holder to save limitation, was itself not barred by limitation. 
The failure of the judgment-debtor to plead limitation, when he had an 
opportunity of contesting the first application, was said to be a bar to his 
right to take that plea ne a second application was made by the decree- 
holder. 

It is argued on one side that if, in answer to a notice issued on the 
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decree-holder’s application for execution, the judgment-debtor does not 
plead limitation and suffers an order to be passed by the Court that a 
process of execution be issued, the order presupposes, and should be taken 
to decide impliedly, that the application for execution is not barred by 
limitation. It is said that even :f the application does not, for any reason, 
result in part satisfaction of the decree, the aforesaid-order is conclusive on 
the question of limitation, when the decree-holder subsequently applies for 
execution within time from the material terminus a qua afforded by the 
previous proceedings. 

It seems to me that the question thus raised cannot be decided by an 
appeal to the principle of res fadicata alone, and that in certain circum- 
stances the judgment-debtor ‘may be precluded from taking the plea of 
limitation by the general rule of estoppel and not by that ies of it 
which is ite known as estoppel by judgment or res judicata. ‘The 
ratio decidendi of many judicial decisions is really an estoppel in the wider 
sense, though at the first sight they seem to be based on the principle of 
res judicata. ‘The question, in my opinion, resolves itself into two subordi- 
nate issues; namely, whether the judgment-debtor is precluded from 
takiag the plea of limitation by the principle of res judicata; and if 
not, whether there was anything in his conduct which estops him from 
taking such plea. I would accordingly consider both these issues in answer- 
ing the question referred to the Full Bench. 

It cannot be disputed that Section 11, Civil Procedure Code and its 
explanation do not, in terms, apply to execution proceedings, but that the 
general principle of res judicata is applicable, see Rem Kirpal v. Rup Kuari.1® 
In certain cases, it is a question of difficulty how far the rule enacted in 


“Explanation 4 to Section 11, C. P. C., is part of the general principle of 


res judicata, Originally, no order passed in execution, unless it amounts 
to an adjudication of the question, can operate as res judicata at a subse- 
quent state of the same proceedings or proceedings taken on a subsequent 
application. Where a question nf limitation has been expressly adjudicated 
upon, it is obvious that it cannot be re-agitated subsequently in the ‘same 
proceeding or in proceedings taken on a second application. Where, how- 
ever, no plea of limitation was taken by the judgment-debtor, or if it was 
taken the same was not expressly adjudicated upon a question of some 
nicety arises whether an order of the court, passed in furtherance of the 
execution, should be taken to amount to a decision that the application is 
not barred. In my opinion the principle of res judicata cannot apply, 
unless the question of limitaticn should be deemed to have been “heard 
and: finally decided.” An application for execution can have one of two 
results. It is either dismissed, or results in relief being granted to the 
decree-holder. Where the judgment-debtor did not take the plea of limi- 
tation on receipt of notice of the application for execution of decree, or 
took objection which was dismissed for want of prosecution or for some 
similar reason, without adjudication by the court on the question raised 
by it, and though some process of execution was issued, as desired by the 
decree-holder, but the application did not result in any relief being granted 
to the decree-holder and was withdrawn, or dismissed for failure of the 
"L L R. 6 All 269 ( r. c) j 
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decree-holder to do something necessary for the rurther progress of the 
execution proceedings, it cannot be said that the issue of limitation was 
heard and finally decided. 

The rule contained in Explanation 4 to Section 11, C. P. C that any 
matter that might and ought to have been made a ground of defence or 
attack in a former proceeding should be deemed to have been a matter 
directly and substantially in issue in such proceeding, (assuming it to be 
an integral part of the principle of res judicata) merely requires it to 
assumed that such a question was in issue, though not expressly raised. 
It does not go further and lay down that, regardless of the result of the 
proceeding, it should be deemed to have been adjudicated upon. As to 
whether it was finally decided depends upon.the manner in which the 
proceeding terminated. If.the ultimare result of the proceeding was such 
as to be accountable only on the hypothesis that the question of limitation 
was decided in a certain manner, it may be deemed not only to have been 
directly and substantially in issue, but also to have been finally decided. 
For instance, if the question of limitation be deemed to have been a matter 
directly and subsequently in issue, because the judgment-debtor might and 
ought to have raised the plea and the application for execution results in 
a certain property being sold in execution of decree and the sale proceeds 
applied in part satisfaction of the decree, the question of limitation should 
be deemed not only to have been directly and substantially in issue, but 
should also be deemed to have been heard and finally decided, because the 
final order of the court terminating the execution proceedings is reconcil- 
able only with one hypothesis, namely, that the application for execution 
was treated by the court as one not barred by limitation. If, on the 
other hand, the application for execution was eventually dismissed for 
some reason the order of the court terminating the proceeding is quite 
consistent with the hypothesis that the question of imitation was not heard 
and finally decided. It is the final result which enables us to determine 
what questions were in issue, which the court had to decide and did decide 
in arriving at that result. There is nothing in law to prevent the court 
from entertaining the judgment-debtor’s plea of limitation at any time 
during the pendency of the application for execution just as in a ding 
suit in which ex perte proceedings are taken against a defendant court 
may allow him to appear and take the plea of limitation. The rule con- 
rained in Ex. 4 to Section 11, C. P. C., even where in terms it is applicable, 
is of no avail to a party pleading res judicata, if the suit was eventually 
dismissed against him for the obvious reason that the decree proceeds against 
him and on another ground and the constructive issue imported by the 
explanation becomes wholly unnecessary and ceases to be directly and 
substantially in controversy and, at all events, not heard and finally decided. 
In this view, it is not necessary, for the purposes of this case, to consider 
the broad question whether the rule of constructive res judicata is appli- 
cable to execution proceedings. I may, however, note that it has been 
persistently held by this Court that it is not. See Kalyan Singh v. Jagan 
Prasad," Phul Chand v. Kanbsiya LaF® and Sheo Mangal v. Mst. Hulse.” 
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In the absence of an express adjudication on the question of limitation, 
which in itself is an order of the nature contemplated by Section 47, Civil. 
Procedure Code, and therefore a decree, an adjudication cannot be taken 
to be implied in every interlocutory order which the court passes in further- 
ance of execution proceedings. Having regard to the nature of such orders, 
the circumstances in which they are passed and the absence of such formali- 
ties in many cases as invest them with judicial character make it highly 
undesirable that an intention to “hear and finally decide” the question of 
limitation should be imputed to the court. There is nothing on the record 
to justify the assumption that the court has already decided it. Dubious 
inferences from orders passed by the court in furtherance of the execution 
proceedings cannot, in my opinion, be considered to amount to such adjudi- 
cation as attract the application of the principle of res judicata. ; 

Cases of implied decision of questions of limitation stand on a totally 
different footing.’ An order of the court read with other circumstances 
of the case may lead to the conclusion that the question was present to the 
mind of the court, which meant to decide it but gave no adequate expres” ` ` 
sion to its intention in the order. Raja of Rammed v. Velusemi Tevar™ 
was such a case. In that case, the judgment-debtor- objected to the appli- 
cation for execution on two grounds, namely, (1) that the applicant, who 
claimed to be the assignee of the decree, was not entitled to execute it, 
and (2) that the application was barred by limitation. The court recorded 
an order that ` E oo 

The. transfer of the decree in favour of the petitioner is recognized and 
the petitioner allowed to execute the decree. ‘The petitioner may file a 

fresh application for attachment. 
On a subsequent application for review being made by the judgment-debtor, 
the court said that no question was reserved for future determination. In 
holding that the order of the court was a bar to the judgment-debtor’s 
plea of limitation taken on a subsequent application for execution, their 


~ Lordships observed: 


= It is clear, therefore, not only that the issue of the execution of the 
decree being barred by limitation was, in fact, before the Court (as is shown 
also by the pleadings) on the occasion, but that the judge at the time was 
aware of it, and that decision included (as legally must have been the 
case) the rejection of this plea. 
Their Lordships clearly took it to be a case of a decision which, though not 
expressed in plain language, was implied in the court’s order. ‘The test, 
in my opinion, is whether the terms of the court’s order warrant the belief 
that it was conscious of the question of limitation arising between the 
parties and intended to decide it against the judgment-debtor. Every 
interlocutory order in furtherance of execution proceedings cannot imply 
a conscious adjudication of the question of limitation only because the 
court would not have passed such order, unless it was of opinion that the 
application for execution was within time, and therefore must be taken to 


‘have overruled the plea of limitation. _ 


The conclusion at which I have arrived is that the judgment-debtor 

is not barred by the principle of res judicata, unless:— 
(1) There was an express adjudication on the question of limitation 
“MasL aa es 
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against him in an earlier proceeding or at an earlier stage of the same 
proceeding, or 

(2) There was an adjudication implied in an order which, taken with 
surrounding circumstances, should be taken to imply a conscious- deter- 
mination of the question of limitation adversely to the judgment-debtor, or 

(3) Where the judgment-debtor might and ought to have taken the 
plea of limitation, but failed to do so, and the final result of the application 
to grant the relief of partial satisfaction of the decree to the decree- 

older. 

A judgment-debtor may not be precluded by the principle of res 
judicata from taking the plea of limitation but he may yet be barred by 
estoppel arising from his conduct in the course of execution proceedings. 
The plea of estoppel, in such cases, is not a plea of estoppel against statute. 
Where,an application for execution is made more than three years after 
the date of the decree, it will not be entertained by the court at all, unless 
it shows, on the face of it, that limitation is saved by some step-in-aid of 
execution, or part payment or acknowndgment. To that extent the 


decree-holder makes an allegation of fact. The failure of the judgment- 


debtor to controvert such allegation, coupled with his conduct in relation 
to the proceedings, may bring the case within the four corners of Section 
115, Evidence Act. The principle of the rule (Order 8, Rule 5, C. P. C.) 
that every allegation of fact in the plaint, if not denied specifically or by 


implication, or stated to be not admitted in the pleadings of the defendant, ~ 


shall be taken to be admitted, except as against a person under disability 
may, in the circumstances of case, be justifiably applied to a judgment- 
debtor on whom a notice of application for execution of a decree containing 
an allegation of fact is served. It is easy to conceive of cases in which the 
judgment-debtor’s conduct may imply a tacit admission of the truth of 
the fact alleged by the decree-holder. A mere admission, however, cannot 
operate as an estoppel; but coupled with other circumstances may do so. 
I have read the judgment of their Lordships of the Privy Council in Mungu 
Pershad Dichit v. Grija Kant Labir?* and am of opinion that the judgment- 
debtor was held to be precluded from raising the question of limitation 
not by res judicata but by estoppel. Their Lordships have not used the 
word “res judicata” anywhere in the judgment. It has been assumed, 
incorrectly in my opinion, in certain reported cases that their Lordships 
based their decision on the principle of res judicata. In that case, a number 
of applications for execution were successively made. ‘They are all stated 
at page 57 of the report. The question was whether the 7th application 
was barred by limitation. That application was admittedly not barred, 
unless the 6th application, made on October 17, 1874, had become barred 
by limitation and the decree had become “dead”. The High Court’s order, 
which their Lordships quoted (p. 59) was 

A decree once dead, no proceeding by means of an application out of time 

could revive it. 
In refuting the view of the High Court, their Lordships referred to the 
history of the proceedings taken on the 6th application, and observed as 
follows:— 

2L LR @ Cal 51 
134 
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Here the judgment-debtor, so far from appealing against the order for 
the attachment, acknowledged its validity, and presented the petition of 
January 25,1875, by which he prayed that the sale under attachment 
might be stayed for three months, and the execution case be struck off 
for the present, with the attachment remaining in force. Upon that appli- 
cation being presented, the creditors agreed to have the execution stayed in 
accordance with the petition, “the attachment on the property attached 
continuing.” It appears to their Lordships impossible to hold that, if 
immediately after the expiration of the three months the =xecution-credi- 
tors had made the present application, it could, in the face of the order 
of October 8, 1874 and the subsequent proceedings, have been reversed, 
upon the ground that the decree was dead on September 5, 1874, or on 
October 8, 1874. The present application having been made within three 
years after the order of October 8, 1874, is as valid as if it had been 
made immediately after the expiration of the three months. 

It is clear to me that the decision of their Lordships of the Privy 
Council does not rest on any general principle of res judicata, but on the 
peculiar circumstances of the case before them, which clearly estopped the 
judgment-debtor from questioning the validity of the proceedings, taken 
on the 6th application in consequence of his own conduct in taking time 
and admitting the existence of the debt. The contents of the judgment- 
debtor’s application praying for three months time are noted at Page 57. 
It is stated that he admitted the debt and agreed to the attachment temain- 
ing in force, ee TEN 

The case of Raja of Ramnad v. Velusami Tever®® has already been 
referred to by me. It is a case in which a question of construction was 
involved, and their Lordships construed a previous order as amounting to 
an adjudication that the application for execution was not barred by 
limitation. 

I do not consider it necessary to notice all the cases that were referred 
to in course of the arguments, The learned Chief Justice has fully dealt 
with them. I agree with his views, and answer the question referred to 
the Full Bench in the affirmative. ” ` 

_ By THE Court—The answer to the question whether the objection of 
the judgment-debtor that the application which is now in execution is 
barred by time, is maintainable, is in the affirmative. 

On receipt of the opinion of the Full Bench the Division Bench passed 
the following order:— 

In view of the opinion expressed by the Full Bench, we allow this 
revision and setting aside the order of the court below, dismiss the applica- 
tion for execution as being time-barred with costs in both the courts, 

"48 L A. 45=19 A. L. J. 68 
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ADMINISTRATOR-GENERAL, U. P (Petitioner) 
VETSHS 
MRS. A. M. BOWER (Opposite perty) * 
Will—Construction of—House, as elso other immoveable property, devised fo 
widow—Condition—If bouse sold, widow to bave life-interest in the 
proceeds—Nature of estate. 


A will dealt separately with the moveable and immoveable property of 
the testator: By the will the widow was in terms given only a life in- 
terest in the movable property and on her death detailed provisions were 
made for the devolution of the moveable property. On the other hand 
the testator devised his house “Park View,” as also every other immovable 
property, to the widow, with this condition that if she sold the house in 
her lifetime, the proceeds were to be invested and should pass in the same 
way as the movable property, that is, to the widow for her life, then to 


such daughter or daughters as were unmarried, and upon the marriage or . 


decease of the last unmarried, daughter to the surviving daughters equally, 
always excluding one named daughter. 

Held, that on a true construction of ,the will the testator intended to 
give the widow an absolute interest in the house ‘Park View” and the pro- 
visions in the will depriving the widow of her absolute interest in-the house 
in the event of her selling it are repugnant to the devise itself and must 
be disregarded. 

Tagore v. Tagore, 9 B, L. R. 377 at 395 rebed on. 

O. M. Chiene and D. N. Senyal for the petitioner. 

K. N. Katju and Balmakund for the opposite party. 

The following judgment was delivered by 

Harriss, J.—This is a suit brought by the Administrator-General of 
the United Provinces for a grant of Letters of Administration de bonis 
non to the estate of James William Twalling deceased with a copy of the 
will annexed. The opposite party denies the right of the petitioner to 
obtain such a grant alleging that the estate of James William Twalling 
deceased has been completely administered. 

The material facts of the case and all the relevant documents have 
been admitted on the pleadings or by counsel for both parties before me 
during the hearing and that being so it was unnecessary to call any 
evidence on behalf of either of the parties. The issue involved in this 
case is a purely legal one, viz., the true construction to be given to a 
devise or bequest of certain real or immoveable property contained in the 
will of James William Twalling deceased. l 

James William Twalling, a Government Pensioner residing in the 
Cantonments at Meerut, died on September 4, 1893 leaving a will dated 
October 17, 1887. He left surviving him his widow Mrs. Eliza Rebecca 
Twalling and three daughters, viz, Miss Grace Edith Twalling, Mrs. 
Walker and Mrs. Fink. The latter appears to have greatly displeased 
the testator during his lifetime and she is expressly deprived in the will of 
any share in the property left by the testator. 

*Testamentary Suit 4 of 1935 
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By the terms of this will the testator revoked all previous wills and 
appointed his widow sole executrix thereof. After a direction to the 
executrix to pay all just debts, funeral and testamentary expenses, the 
testator proceeds to dispose of his property dealing separately with his 
personal and real property. 

The bequests of his personal or moveable property read as follows:— 

I give devise and bequeath all my personal property which I have 
acquired or may acquire by purchase or otherwise at any time before my 
decease such as jewellery, silver plate, household furniture, fittings-up, 
carriages and horses and all and every sum or sums of money which may 
be in my house or due to me at the time of my decease as also all stock 
funds, Government Promissory Notes commonly ‘called Company’s paper 
and other’ securities into my beloved wife, Eliza Rebecca Twalling, who 
shall enjoy the income, dividends, interests and profits thereof during her 
lifetime only and after her decease shall ‘pay and apply the same income, 
dividends, interests and profits towards the maintenance and support of such 
of my daughters as shall from time to time be adle and wom ea es such 
the marriage or decease of my last unmarried daughter shall divide my 
said personal property in equal shares among such of my daughters as 
shall chen be living except my daughter, Alice Eliza Fink, whom I exclude 
altogether from this will as‘her conduct has been most disgraceful. 

With regard to his real or immovable property he makes the following 
provisions :— 

I also give devise and bequeath to my said beloved wife, Eliza Rebecca 
Twalling, all that’ messuage tenement or dwelling house with out-offices, 
wells, rights of way and appurtenances, purchased by me from the estate of 
the late George Beau of Saharanpu- and being situate in Hill or Barrack 
Street No. 123 in the Cantonment of Meerut and butted and bounded as 
described in the deed of sale dated December 16, 1878 as also every other real 
property whether in reversion, remainder or expectancy. Should my said 
beloved wife. Eliza Rebecca Twalling at any time wish to sell or dispose 
of the said house she is hereby authorised to do so at a reasonable price 
and without detriment or loss to the estate and -to invest the whole of the 

; sale proceeds of the said house in Government Promissory Notes com- 
monly called Company’s paper and the interest thereof shall be enjoyed 
by my said beloved wife, Eliza Rebecca Twalling, during her lifetime only 
and after-her decease the same interest shall be paid and applied towards 


- Alice Eliza Fink, who is mentioned in the second clause of this will. 
_ Probate of this will was granted to the widow, Mrs. Twalling, on 
October 14, 1893 and thereafter she continued to reside in the Meerut 
Cantonments in the house mentioned in the will (now referred to as 


_ “Park View”) until her death on July 14, 1900. Mrs. Twalling left no 


will and Letters of Administration to her estate and to any unadministered 


‘portion of the estate of her husband, the late James William Twalling, 


were granted to the unmarried daughter, Miss Grace Edith Twalling, on 
November 29, 1900. The Letters of Administration to any unadministered 
Portion of the estate of her late father were granted to Miss Twalling upon 
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the assumption that her mother, Mrs. Twelling, deceased had only a life 
interest in the house in question and that <fter her decease Miss Twalling 
had a limited interest only in this house Lable to be defeated in certain 
events. For the purposes of granting Letters of Administration to Miss 
Twalling it was not necessary to construe the will of James William 
Twalling deceased and it is not contended that any decision has been given 
on this will by the court granting Letters of Administration which can 
in any way operate as res judicata between te present parties. 

Miss Grace Twalling continued to reside in the old family residence 
“Park View” and it is now alleged that she`spent large sums of money upon 
it to maintain it in a. habitable condition. This fact, however, is not 
admitted by the petitioner and no evidence was called to establish it. No 
decision upon this issue, however, is necessary as it cannot affect my 
ultimate decision in this case. Í 

Mrs. Walker died on March 6, 1920 and Mrs. Fink also died some time 
subsequent to the death of Mrs. Twalling and before the death of Miss 
Grace Edith Twalling which occurred on November 20, 1933. At the 
date of her death Miss Twalling resided ac “Park View” and by her will 
dated May 24, 1932 bequeathed the whole cf her property to the opposite 
party Mrs. Bower who obtained probate of the sam will on March 24, 
1934. Mrs. Bower, it is to be observed, is zhe eldes: daughter of the late 
Mrs. Fink who had been expressly excluded from any share in her father’s 
property. > | 

It is the case for the petitioner that Mrs. Twallicg and after her death 
Miss Grace Edith Twalling were only life tenants of zhe house now known 
as “Park View” and that on the death of the latter no interest in it could 
' pass under her will to the opposite party. As I have pointed out pre- 
viously Miss ‘I'walling was the last surviving daughter of James William 
Twalling deceased and in the events that have happened it is contended 
that the bequest or legacy lapsed and that the house now forms part of the 
estate of James William Twalling deceased which has not been disposed of 
by his will. For that reason the present claim to a grant de bonis non with 
the will annexed is made. 

On the other hand the opposite party contends that the will of James 
William Twalling deceased gave the widow, Mrs. ‘T'walling, an absolute 
interest in the house which passed to Miss [walling as her administratrix. 
As the latter at the date of her death had been in sole possession of the pre- 
mises for 33 years it is contended that any rights vested in Mrs. Twalling’s 
other children and their representatives are long since barred by limitation 
and that consequently at the date of her death Miss Twalling was the sole 
owner of the property and entitled to dispoæ of it Ly will. 

If Mrs. Twalling was ‘given an absolute interest in the pro- 
perty by the will under consideration the property cannot now form 
part of any unadministered portion of the estate of her husband. On 
the other hand if a limited interest was only given to Mrs. Twalling and 
after her death to Miss Grace Edith Twallirg it may well be that in events 
that have happened there has been a lapse acd that the house now remains 
undisposed of by the will of James William Twalling and is therefore 


part of the latter’s estate still unadministered. If the house is not disposed 


£ 
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of by the will the petitioner is entitled to the grant prayed. It may be 
pointed out at this stage that the claim is limited to the house known 28 


“Park View” as it is now admittedly impossible for the petitioner to trace 


and identify any of the personal property possibly undisposed of by the 
testator by this will. 

The issues which were agreed between the parties are: — 

(1) On a correct construction of the will of the testator, the late 
Mr. J. W. Twalling, did any portion of the estate of the late James William 
Twalling remain unadministered at the death of Miss Grace Edith 


. Twalling? 


(2) Is the Administrator-General, U. P. entitled to Letters of Admi- 
nistration de bonis none 

The answers to the questions raised in these issues depend upon the 
true construction of the bequest of the immovable property contained in 
the will of the late James William Twalling, the terms of which I have at 
out in an earlier portion of this judgment. 

As stated previously the will deals separately with the moveable and 
immovable property. The widow is in terms given only a life interest in 
the personal or moveable property and on her death detailed provisions 
are made for the devolution of the property. On the other hand the be- 
quest of the real or immovable property differs very. materially from that 
of the personal or movable property. ‘The house is devised and bequeathed 
to the widow “as also every other real property whether in reversion, re- 
mainder,or expectancy”. If the terms of the devise or bequest stopped 
there thé will would clearly confer upon the widow an absolute interest in 
the realty or immovable i ad it is provided by Section 95 of the 
Indian Succession Act of 1925 that where property is bequeathed to any 
person such person is entitled to the whole interest of the testator therein 
unless it appears from the will that only a restricted interest was intended for 
him. The matter is however complicated by the provisions which follow 
this bequest. By these provisions the testator imposes limitations on the 
widow’s right to sell or dispose of the property and the wording of these 
provisions is somewhat strange. The testator does not in terms say that 
the widow cannot sell except upon certain definite conditions but what 
he does say is, that, should she at any time wish to sell or dispose of the 
said house she is authorised to do so at a reasonable price and without 
detriment or loss to the estate and in such case the proceeds of sale are 
to be invested and disposed of in precisely the same way as the personality 
or movable property is disposed of in the earlier portion of the will it 
is to be observed that these provisions dealing with a possible sale by the 
widow apply only to the house and not to any other real or immovable 
property whether in reversion, remainder or expectancy which might pass 
under this devise or bequest. The actual bequest to the widow covers 
the whole of the property, whereas the limitation sought to be imposed 
upon her power of sale is confined only to the house. It has been strongly 
urged by counsel for the petitioner that the will only gave the widow a 
life interest in this house. It-is argued that the provisions as to the 
devolution of the proceeds of sale of the house show a clear intention on 
the. part of the testator to give the widow not an absolute interest but a 


` 
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limited interest, that is an interest for her life only. It is expressly 
provided by Sec. 82 of the Indian Succession Act, 1925, that the meaning 
of any clause in a will is to be collected from the entire instrument and 


all its parts must be construed with reference to each other. That being ` 


so it is argued that it is clear that what the testator intended was thut 
the real or immovable property should pass in the same way as the per- 
sonality, that is, to the widow for her life then to such daughter or 
daughters as were unmarried and upon the marriage or decease of the last 
unmarried daughter to the surviving daughters equally always excluding 
Mrs. Fink. It is urged that in construing the bequest of the house regard 
must be had to the terms of the previous bequests. In short, it is con- 
tended that when the will is regarded as a whole it is clear that the 
testator never intended his widow to have anything more than a life 
interest in the immovable property or in any event in the house in ques- 
tion. If that was the intention of the testator it is extremely strange that 
he did not expressly say so. He had in an earlier portion of this will 
disposed of his personality and had expressly created limited interests. 
He was careful to say that his widow was to have the income, dividends, 
interest and profits of his personal property during her lifetime only 
but he makes no such provision when dealing with his realty or immovable 
property. It is true that he gives her life interest only in the proceeds 
of sale if and when the house is sold, but he does not in terms limit her 
interest in the event of the house not being sold. If he intended his 
immovable property to pass in the same way as his movable property, why 
did he not use the same language as he had actually used earlier in the 
will to create limited interests in the personality or movable property. 
The fact that he uses different language to dispose of two kinds of pro- 
perty strongly suggests that his intentions with regard to the movable 
and immovable property were not the same. However, he does not make 
provisions for the devolution of the real property similar to those for the 
devolution of the personal property once the realty is converted into 
money or movable property and that suggests that he only intended the 
limited interests to take effect if the house was actually sold. 

Further, it is to be observed that the only restriction imposed on the 
widow’s right to deal with the immovable property bequeathed to her is a 
restriction on her power of sale ar disposition in her lifetime. Nothing 
is said as to what is to happen if the property remains unsold and there 
is nothing which expressly restricts her power to dispose of the property 
by will if not sold in her lifetime. In fact the will does not contain 
even an express prohibition against alienation. All it says is that if the 
widow desires to sell or dispose of the said house she may do so without 
loss to the estate in which event she is expressly given a life interest and 
provision is made for the devolution of the proceed of sale after her 
death. From this it may, I think, be legitimately inferred that the 
testator intended to take away the widow’s unrestricted right of alienation 
inter vivos, but it is difficult to infer anything more from these pro- 
visions. 

From the language used by the testator his intention is, in my 
judgment, tolerably clear. He intended his wife to take the house and 
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-Gm other realty (if any) whilst at the same time imposing a restriction upon 
l „her ‘power of selling or disposing of the house during her lifetime.” In‘ 
— _ “short he intended to give her an absolute interest in’ the house and at the 
Avan! “same time to take away from her one of the rights of an absolute owner, 
Crane; that is, the unrestricted right to dispose of the property at any time during 
U.P. such owner’s lifetime. 

-%. - "To construe the provisions of the will dealing with the house as 
N ka ia granting the widow a life estate only in it, will, in effect, be creating a 
==: new will for the testator. As the will stands, the gifts in remainder and 
Herries, J.” gifts over. only arise in the event of sale, whereas I am asked by the 
petitioner to read this part of the will as granting the widow in every 
event a life’ interest only and after her death-as creating interests similar 
to those granted in the case of the personal or movable property. To 
construe the will in this way is to do violence to the-words used in the will.” 
The intention of the testator must be inferred from what he actually 
wrote and not from what a court thinks the testator intended to write. . 
This is clear from the speech of Lord Wensleydale in Roddy v. Fitzgerald’: 
These rules are perfectly plain and clear. The first duty of the court 
andine agrs will is to ascertain what is the meaning of the words 
used by testator. It is very aften said that the intention of. the 
testator is to be the guide, but that expression is capable of being mis- 
understood, and may lead to a speculation as to what the testator may be 
supposed to have been intended to write, whereas the only and proper 
enquiry is, what is the meaning of that which he has actually written. 
That which he has written is to be construed by every part being taken 
into consideration according to its grammatical construction and the or- 
dinary acceptation of the words used, with the assistance of such parol 
evidence of the surrounding circumstances as is admissible, to place the 

court in the position of che- testator. A 

This dictum has been approved of by their Lordships of the Privy 
Council in the case of Venkatadari Appa Rao v. Parthasarathi Appa Rao’. 

In my judgment the only construction which does no violence to all‘ 
the terms of this will is the construction contended for by the opposite 
party which is that the devise or bequest of the house to the widow is a 

-= devise of an absolute interest but with a limited restriction on alienation 
inter vivos annexed to it. In the event of alienation inter vivos only ‘i3 
the widow’s absolute interest cut down and as she retained the property. 
throughout her life she was at the date of her death the absolute owner 
of it. 

In my judgment the will of James William Twalling deceased con- 
ferred upon his widow an absolute interest in the house which inthe 
events that happened was never taken away from her and that being so 
she was the absolute owner of the premises at the date of her death. 
Consequently the absolute interest vested in Miss Grace Edith Twalling 
as administratrix of her mother’s estate and the house could never form 
part of any unadministered portion af the estate of James William 
Twalling deceased. As the present claim of the petitioner is expressly 
confined to the house it must fail as there is no unadministered portion of 
the estate in existence to which letters of administration can be granted. - 

*[1857] 6 H. L. C. 823 = "L L R 48 Mad. 312 
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Had there been any traceable movable property which belonged to James Gm 
William Twalling deceased, different considerations would of course have 4,5; j 
arisen. a 
Further, the provisions depriving the widow of her absolute interest Ammas- 
in the house in the event of her selling the property are, in my opinion, - paeroa 
repugnant to the devise or bequest itself and must be disregarded. In v.p. 
the words of Willes, J. in Tagore v. Tagore: PA 
If, again, the gift were in terms of an estate inheritable according to A. 4. Bown 
law, with superadded words, restricting the power of transfer which the “—— 
law annexes to chat estate, the restriction would be rejected, as being re- Herries, J. 
pugnant, or, rather, as being an attempt to take away the power of ~~ 
transfer which the law sachs to the estate which the giver has suffi- 
ciently shown his intention to create, though he adds a qualification which 
. the law does not recognise. 
The absolute bequest and the condition divesting her of her absolute 
interest in the event of a sale are wholly incompatible and cannot stand 
together. Where there is a gift with a condition inconsistent with or 
repugnant to such gift the condition is wholly void and must be dis- 
regarded. That being so, the condition divesting Mrs. Twalling of her 
absolute interest in the property bequeathed to her in the event of sale is : 
void. Other bequests were made upon the happening of this condition 
and the fact that these ulterior gifts are not valid does not and cannot 
affect the validity of the prior bequest or gift, see S. 133 of the Indian 
Succession . Act. 
In my view the petitioner has wholly failed to show that this house 
is now a part of the estate of James William Twalling deceased left undis- 
posed of by his will and for the reasons which I have given above I 
dismiss this suit with costs. 
Two further points have been argued on behalf of the opposite party, 
but it is unnecessary for me to express any opinion upon them as the 
points.do not arise having regard to the construction which I have given 
to the bequest or devise in question. 
Firstly, it was argued hat assuming the will did not give Mrs. Twal- 
ling an absolute interest, it gave her a life interest and in the events that 
happened no interest was given to Miss Twalling as no sale of the pro 
ever took place. Consequently it was argued te upon the death of 
Mrs. Twalling the house was undisposed of by the will and consequently 
formed part of James William Twalling deceased’s estate which remained 
unadministered. As I have stated previously letters of administration to 
any unadministered portion of her father’s estate were granted to Miss 
T walling in 1900 and therefore it is said that all claims to this property 
have long since been barred by reason of Article 123 of the Limitation 
Act. 
Secondly, it was contended that even assuming the will gave Miss - 
‘T'walling a limited interest only during her spinsterhood that interest in 
the events that happened became an absolute interest. In the event of 
her death unmarried the property was to go to Mrs. Walker, but as she 
predeceased Miss Twalling it is contended that Miss Twalling’s limited 
— "9 Ben. L. R 395 
155 $ 
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Gim interest became at that moment an absolute interest. 
rere As it is not necessary for the decision of this case to decide these points 
PI and I merely state them in order to keep them open for the Opposite party 
Amano- to urge them elsewhere if necessary. 
Te The record together with the will was sent for at the request of the 
u.p. petitioner. By the rules of this Court the record together with the will 
v. must be returned by the clerk who was entrusted with their production 
i e en and the petitioner must of course bear all the costs connected with the 
- —— production and return of the record and the Will 


Herries, J: 
l == FULL BENCH a 
1935 DISTRICT BOARD, ALLAHABAD THROUGH THE CHAIRMAN 
ie (Defendant) 
Oct. 14 Persit 
SULAIMAN, BEHARI LAL (Plaintiff) * : 
rere District Boards Act, Sec. 192(1)—Scope of—Private contract entered into with 
ULLAH, J. the Boerd—Suit against Board by the contractor for money due to him— 
Banner, J. Limitation. 


Where a contractor, who had entered into a private contract with the” 
District Board, brought a suit against the District Board for refund of a 
deposit made by him as security and for recovery of money on account of 
extra work done by him under the orders of the overseer and engineer of 
the Board, which was not expressly sanctioned by a resolution of the Board. 
Held, that the suit was not governed by- Sec. 192(1), District Boards 
Act, but was governed by the ordinary three years’ rule under the Limita- 
tion Act. 

Rebsti Moben Das v. Jetindre Mohan Ghose, 1934 A. L. J. 406 applied. 
Civ REVISION against the order of J. N. DxsHIT Esq., Judge of 
P Small Cause Court, Allahabad. Pes 
The following is the Referring Order:— 


Suleiman, SULAIMAN, C, J. and BENNET, J.—In this case the question for decision is 
C. J. whether a suit brought against a District Board by a contractor for money due 
to him from the Board is governed by Section 192, Sub-section (1) of the District 
Boards Act, which prescribes a period of six months for purposes of limitation, or 
whether it is an ordinary suit for recovery of money governed by three years’ 
rule, under the Indian Limitation Act. There appears an apparent conflict of 
opinion on this point. The cases in support of the view that the shorter period 
applies are as follows:—Abdnl Wahid v. The Municipal Board, Alababsd, 21 
A. L. J. 161, Benswerit Lal v. The Municipal Board, Cawnpore, 23 A. L, J. 23, 
Jagannath Bhagwan Das v. The Municipal Board, AHsbabad, 25 A. L. J. 1038 and 
Munir Kben v. The Municipal Bord, Allababad, 28 A. L. J. 461. The case 
directly opposed to this view is that of Municipal Board, Agra v. Rem Kishen, 
1933 A. L. J. 1414=A. L R.-1933 AIL 785 which follows two Bombay cases. 
The case of Syed Reza Husain v. District Board, Benda, A. I. R. 1933 All. 104 

is perhaps not directly in point. 
We think as this is a matter of considerable importance and as there is a 
‘conflict of opinion on the point, the following question of law should be referred 

to'a Full Bench for decision: — 


*Civ. Rev. 189 of 1934 
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Whether a contractor’s suit against a District Board for recovery of money 
on account of extra work done by him under the orders of the overseer and 
engineer of the Board, which was not expressly sanctioned by a resolution of the 
Board, is governed by Section 192, Sub-section (1) of the District Boards Act? 

Let the case be put before the Hon’ble the Chief Justice for the constitution 
of a Full Bench. 

Harnandan Prasad for the applicant. 

A. P. Pendey for the opposite party. 

The following judgments were delivered:— 

SULAIMAN, C. J.—This is an application in revision by the District 
Board of Allahabad from a decree of the court of small causes in favour of 
a contractor who had brought a suit for refund of a deposit made by him 
as security, for the price of certain morem supplied’ and for payment for 
certain extra work done. The court of small causes has given to the 
plaintiff a decree for the first two items but not for the third. The Board 
at the trial had conceded that it would refund the security money; neverthe- 
less that point also is raised again in revision. 

The main question in the case is one of limitation as to whether the 
claim was. governed by the six months’ rule as laid down in Sec. 192 of 
the District Boards Act (Act X of 1922). 

There is no direct -authority under this section, but there are several 
cases under Section 326 of the Municipalities Act (Act II of 1916) which 
has the same phraseology, and there are numerous cases under Sec. 80, 


C. P. C. which has some similarity, and also one case under Sec. 273 of 


the Cantonments Act which also has some analogy. 

So far as the corresponding section of the Municipalities Act is con- 
cerned, there are certainly at least two cases which can be said to support 
the applicant’s view that the shorter period of limitation is applicable. 
There were several cases in Madras, Bombay and Calcutta which had sug- 
gested the contrary view of the corresponding sections in their local Acts. 
But in Abdul Wabid v. The Municipal Bosrd? a suit had been brought for 
the return of security as well as for compensation for work done under 
certain contracts entered into with the Board. The Bench came to the 
conclusion that the refusal by the Board was on account of a certain 
resolution passed by the Board at its meeting and that was clearly an act 
done by the Board in its official capacity and therefore the refusal to pay 
the amount under that resolution necessitated the institution of a suit 
within six months from the date of such refusal. 

- A learned single Judge of this Court in Banweri Lal v. The Municipal 
Board of Cawnpore® of course followed this decision in a case where the 
claim was brought by an employee of the Municipal Board for recovery of 
certain arrears of pay to which he had been entitled. ‘The learned Judge 
held: that subsequent demands made ‘by the plaintiff and refusals by the 
Board did not give the plaintiff any fresh cause of action and that limita- 
tion began to run when the Board decided adversely to the plaintiff. These 

*Ep.—The plaintiff’s case about this item, which wes not expressly sanctioned by a resolution 


of the Board, was that the said extra work was done under the orders of the overseer and engineer 
of the Board. 


"21 A L. J. 161 _. "204. L J. 23 
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two cases no doubt can be cited in support of the view that the shorter 
period as prescribed by Sec. 192 of the District Boards Act should be 
applied. k 

In the case of Jagannath Bhagwandas v. The Municipal Board of 
Allababad* a suit had been brought for the refund of certain duty paid 


‘on imported goods, which the plaintiff alleged was not payable. It was 


really not a suit brought on the basis of any private contract entered into 
between the plaintiff and the Municipal Board, but on the ground that the 
Board in disregard of its statutory duty to charge the proper amount had 
realised an excess amount and had declined to refund the excess. The case 
is therefore distinguishable from the case before us. In that case the learned 
Judges no doubt applied the provisions of Sec. 326 of the Municipalities 
Act and held that the claim was governed by the six months’ rule. 

Similarly in the case of Munir Khan v. The Municipal Board of 
Allahabad” Sec. 326 was applied to a suit which was brought by a conser- 
vancy contractor for remuneration for the wotk done in removing rubbish 
from certain parts and depositing the same in the trenching ground. The 
point that was argued at the Bar was that Sec. 326 of the Municipalities Act 
was applicable to cases of tort only and not to cases of contract. The learned 
Judges came to the conclusion that the words “cause of action” were of 
sufficient amplitude to cover cases involving the infraction of an absolute 
right or of a right arising out of a contract and also of a right to compen- 
sation flowing from tort. It does not appear to have been argued before 
the Bench that even if the section applied to breaches of contract, the 
refusal to pay the amount due to the plaintiff was not “an act” within 
the meaning of that section. This aspect of the case was therefore neither 
pressed before nor considered by the Bench. . 

"On the other hand in the case of The Municipal Board of Agra v. Ram 
Krishna’ there had been a contract between the plaintiff and the Municipal 
Board to execute certain works and the suit was brought for recovery of 
money due to the plaintiff in executing the works. The learned Judges 
came to the conclusion that Sec. 326 of the Municipalities Act would have 
no application to such a suit. In the course of the judgment they assumed, 
for the sake of argument, the contention put forward on behalf of the 
Board that an act may include an omission and that in the present case 
the omission to pay might be included in the term “act”, but considered 
that the suit would not come under Sec. 326 inasmuch as the suit was not 
in tort but it was a suit in contract and that a suit in contract was not 
one contemplated by Sec. 326. The learned Judges had presumably in 
mind cases of quasi contract, the performance of which may be a statutory 
obligation. 

In another case decided by a Bench of this Court arising under Sec. 273 
of the Cantonments Act—Cantonment Board, Allababad v. Hazari Lal 
Ganga Prasad’, it was held that that section would not be applicable to 
suits brought for recovery of amounts due to the plaintiff from the Board 
under a private contract. In that case certain materials had been supplied 
to the Board by the plaintiff, and the claim was for recovery of their value. 


425 A. L J. 1038 "1930 A. L. J. 461 
“1933 A. L. J. 1414 "1934 A. L. J. 805 
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It was held by the Bench that the ‘claim could not be considered to be Gm 
“in respect of any act done, or purporting to have been done, in pursuance _“.. 
of this Act or of any rule or bye-law made thereunder.” It was remarked — _ 
that the cause of action for such a suit was not the action of the Board Druer 
in omitting to pay the price of the goods settled, but would ordinarily , ere | 
arise from the fact that the goods had been supplied by the plaintiff to the y. 
Board. The language of Sec. 273 is, however, slightly different from that Banas Lar 
of Sec. 192 and is similar to the language used in the Public Authorities oii, 
Protection Act, 1893. C.J. 
But subsequent to all these cases there has been a recent pronounce- 
ment of their Lordships of the Privy Ccuncil in Rebati Moben Das v. 
Jatindra Moben Ghose! i in a suit in which the question of the applicability 
of Sec. 80, C. P. C. arose. The words in the section are “Against a public 
officer in respect of any act purporting to be done by such public officer in 
his official capacity”. These words are almost identical with the words in 
Sec. 192, the interpretation of which we have to consider. In that case 
the former manager, who was assumed to >e a public officer, had executed 
a mortgage deed creating a charge on certain property of the ward but 
had not of course undertaken any personal liability to pay the mortgage 
money. When a suit was brought by the next manager on the deed, a 
plea was taken that the suit was defective inasmuch as notice under Sec. 80, 
C. P. C. had not been given. Their Lordships of the Privy Council first 
repelled the contention that the mere execution of the mortgage deed 
brought the case within the purview of Sec. 80. Dealing with the second . 
contention Whether the failure to pay off the mortgage satisfied the condi- 
tion of the section, their Lordships remarked that da “are unable to hold 
that non-payment by the first respondent is an act purporting to be done 
by the manager in his official capacity”. Their Lordships first pointed: out 
that under the general definition contained in Sec. 3 of the General Clauses 
Act, 1897, an “act might include an illegal omission but there clearly was 
no illegal omission in the present case.” Their Lordships then remarked: 
“Tt is also difficult to see how mere omission to pay either interest or, prin- 
cipal could be an act purporting to be done by the manager in his official 
capacity.” Their Lordships then went on to emphasise that the mortgage 
had imposed no personal liability on the manager, but had merely given an 
option to pay and therefore the failure to exercise the option was in no 
sense 2 breach of duty. With reference tc the view expressed by the trial ` 
court that the section had no application to suits in contract, which dictum 
had been repelled by the High Court, their Lordships observed that having 
regard to the decision of the Board in Bhag Chand v. The Secretary of State’, 
their Lordships thought that no such distinction was possible. Their 
Lordships made it clear that they did nor mean to suggest that a claim 
` based on a breach of contract by a public officer may not be sufficient to 
entitle him to notice under the section; but they were unable to agree with 
the High Court that the omission to pay the mortgage was such a breach 
and made the suit as one based on a breach of contract, which would be 
an act within the contemplation of the section. It seems to me that 
although Sec. 80 forms part of another enactment, the similarity of the 


*1934 A. L. J. 406 54 L A 338=25 A. L. J. 641 
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language used in the section makes this authoritative ruling almost directly 
applicable to the case before us. The claim brought by the other con- 
tracting party to recover amounts due to him on such a private contract 
with the Board would, in my opinion, not be governed by the provisions 
of Section 192 at all. It would be an ordinary suit governed by the 
provisions of the Indian Limitation Act under the particular article which 
may be applicable to the facts of the particular case. ‘The opinion expressed 
by their Lordships of the Privy Council in the last mentioned case there- 
fore throws considerable light on the interpretation which ought to be 
put on the section, and in view of thet expression of opinion, it must be 


‘held that Sec. 192 was not intended to apply to cases of this kind. It may 


also be pointed out that their Lordships of the Privy Council took care to 
point out that the failure to pay off the mortgage in that case was not “an 
illegal omission” within the meaning of the word “act” in Sec. 3 of the 
General Clauses Act of 1897. The corresponding section of the U. P. 
General Clauses Act (Act I of 1904) is Sec. 4 (2) which reproduces those 
words and lays down that the word “act” used with reference to an offence 
or a civil wrong, shall include a series of acts, and words which refer to 
acts done extend also to “illegal omissions.” ‘Therefore under this provision 
the word “act” would include an illegal omission when the word is used 
with reference to an offence or a civil wrong. Now damages for breach 
of contract are based on contractual liability, whereas claims based on tort 
are based on wrongful action of the defendant and an infringement of the 
plaintiff’s right. There may therefore be considerable difficulty in holding 
that the word “act” in Section 192 of the District Boards Act includes all 
cases of mere omission to perform a private contract, even though not 
amounting to an illegal omission within the meaning of Sec. 4 of the 
General Clauses Act. _ 

I do not consider it necessary to vefer to the English cases under the 
Public Authorities Protection Act of 1393, though it may be observed that 
it appears to have been generally hele in England that private contracts 
entered into by public authorities would not be “acts done in pursuance or 
execution of any act of parliament or of any public duty or authority” 
etc. I would therefore hold that the present claim was not barred by the 
six months’ rule of limitation, but was governed by the ordinary three 
years’ rule. pe Jo 

NIAMATULLAH, J.—I agree. 

BENNET, J.—I agree. 

By THE CourT—The application is dismissed with costs. 


Application dismissed 
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PLARE LAL and oTHers (Plaintiffs) ` 

VETSHS 
SONEY LAL AND ANOTHER (Defendants)* 

Tenency Act of 1926, Secs. 25 and 24—Hindu occupancy tenant dies while 
Tenancy Act of 1901 was m force—Widow succeeds—Widow dies after 
coming into force of Tenancy Act of 1926—Succession governed by Sec. 

- _25(2) of the Act of 1926. l 

Per SULAIMAN, C. J. and Baypal, J. (BENNET, J. dissenting) :—Where 
2 Hindu occupancy tenant died while the Tenancy Act of 1901 was in 
force and was succeeded by his widow and the widow died after the com- 
ing into force of the Tenancy Act of 1926, the succession would be 
governed by Sec. 25(2).of the Tenancy Act of 1926, and the nearest 
“collateral” male relative in the male line of descent who shared in the 
- cultivation of the last male occupancy tenant at his death would not be 

entitled to succeed under Sec. 24 of Act II of 1926 or otherwise. 

. Haribans Sahai for the appellants. 
- Balesbweari Prashad for the respondents.” 


_ This appeal was heard by Sulaiman, C. J. and Bennet, J., who differed 
in opinion, and the case was accordingly referred to a third judge, Bajpai, J., 
who agreed with the opinion of Sulaiman, C. J. The three judgments are 
reported below:— - | l ES 

BENNET, J.—This is a second appeal by the plaintiffs whose’ suit for 
possession has been dismissed by the two lower courts. The plaint set out 
that the plaintiffs are co-sharers of one-half zemindari share and defendant 
3 is the co-sharer of the other half share and also the Jambardar in a mahal. 
That Debi Prasad was an occupancy tenant’ who died “about two years” 
before the plaint (dated November 8, 1927), leaving no issue, and his 
widow, Mst. Champa Kunwar, became occupancy tenant for her life. 
That she died in July 1927 and as the holding was unclaimed plaintiffs and 
defendant 3 became entitled to get possession as zemindars. That Soney 
- Lal defendant 1 and Ganga Sahai, defendant 2, were collaterals of Debi 
Prasad who did not share in his cultivation, and that they entered into 
possession of his holding with the connivance of the lambardar defendant 
3, who secretly received Rs. 200 as nazrana. ‘That defendant 3 dishonestly 
instituted suit No. 156|56 of 1927 against Soney Lal etc. in the revenue 
court for possession, and did not produce evidence and got the suit dis- 
missed with a decree that defendants 1 and 2 had been joint in cultivation 
with Debi Prasad and were his collaterals and therefore succeeded his widow 
as occupancy tenants. The plaint therefore asked for a declaration that 
this decree of the revenue court dated October 7, 1927, was without effect 
against the plaintiffs and that. they should be put into possession and 
receive mesne profits. Ganga Sahai defendant 2 died during the suit and 
his brother Soney Lal, defendant 1, pleaded that the civil court had no 
jurisdiction, that the plaintiffs had full knowledge of the suit for ejectment 
in which there was no’fraud or collusion and that the decree acted as 
2 oe ue > *S A. 1405 of 1931 
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res judicata. The rights of-defeñdant 1 in the two plots were set out in 
a single paragraph of the additional pleas, as follows: 

4 mudali majid Ganga Sahai numberan nizei men jo ki maurusi unke 
hain, ba maujudagi Debi Prasad, usxe (sath), aur bad wafat Debi Prasad 
ke uski bewa musammat Jumna Kuer (ke) sharig kasht rahe, aur num- 
beran nizei ko unke sharqat men chain taraddud karte rahe. Bayan 
malaya ua quali anche, duat hai. 

One of the questions for decision in this case is whether this pleading 
must be limited to a claim that defendants 1 and 2 were persons who had 
no rights in the holding during the lifettme of Debi Prasad but who were 
merely permitted by him to share in his cultivation and that Debi Prasad 
was the sole occupancy tenant, but that after the death of Debi Prasad and 
of his widow then these defendants have a right to succeed to the occupancy 
holding under Section 22 Act II of 1901 or Section 24 Act III of 1926, as 
“the nearest collateral male relatives in the male line of descent” who 
shared in the cultivation of Debi Prasad. Against this narrow interpreta- 
tion there are two objections. 

1 There is no mention in this para. or any other part of the W. S. 
that these defendants were “the nearest collateral male relatives in the male 
line of descent” or that they were any relatives of Debi Prasad at all. The 
reply is made that the plaint Paragraph 4 admitted the pedigree and this 
was admitted in the W. S. and that it was therefore not necessary to claim 
by succession. I think this reply is very weak. If the pleading is to be 
limited to succession, it should be showa that the pleading does plead suc- 
cession, but it does not. 

2 There is no mention that Debi Prasad was the sole occupancy 
tenant. On the contrary the paragraph begins by stating that the num- 
bers are the occupancy tenancy of these defendants before there is any 
mention at all of Debi Prasad. l 

For these reasons I- consider that it is incorrect to limit Paragraph 4 
of the W. S. to a mere plea of succession. I consider that this paragraph 
ban be fairly taken to include a plea that Soney Lal and Ganga Sahai were 
co-tenants with Debi Prasad, all three of them being occupancy tenants of 
the holding. This view explains why the paragraph begins by stating that 
the plots are the occupancy tenancy of defendants 1 and 2, and then goes 
on to say that they cultivated the numbers jointly with Debi Prasad and 
his widow. It is of course obvious that as the greater includes the less, 
so a plea that these defendants were co-tenants of Debi Prasad will include 
the plea that they cultivated jointly with him during his lifetime. But [ 
consider that it is the greater which is stated in this paragraph and not 
the less. l 2 
The suit was brought in the court of a Munsif and on appeal the 
munsif was directed to refer the issue to the revenue court under Section 
273 Act Ill of 1926: “Whether the relation of landlord and tenant exists 

een the parties?” 

-E has been stated that on this issue the révenue court was not entitled 
to come to the finding at which it arrived, which was that “Debi Prasad 
deceased and Soney Lal defendant along with others had ten joint occu- 
pancy holdings” and “‘co-sharing in ten holdings of the deceased is sufficient 
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to prove co-sharing in the deceased’s holding in question and corroborates 
the oral evidence of co-sharing produced by Soney Lal defendant,” and 
“there is nq reliable evidence on the record to prove that Debi Prasad 
deceased and Soney Lal defendant had partitioned their joint holdin 
privately”: The conclusion is “For the reasons mentioned above I hold 
that the relation of landlord and temant does exist between the plaintiffs 
and Soney Lal defendant.” 

Section 273 Act Il of 1926 provides: 

If .... defendant pleads that he holds such land as the tenant of the 
plaintiff, the civil court shall frame an issue on the plea of tenancy and 
submit the record to the appropriate revenue court for the decision of that 
issue only. 

The issue is always in the form “Whether the relationship of landlord 
and tenant exists between the parties?” because Section 273 prescribes that 
form of issue. But the form of issue does not, in my opinion, limit the 
‘revenue court in any way from finding how the relationship comes to 
exist. The court is not prevented from a finding on the origin; on the 
contrary an omission to find the origin of the relationship would be a 
defect in the finding, as the reasons for the finding must be given. The 





claim of the defendants was not apparently put before the revenue court - 


on the ground of succession to Debi Prasad, but on the ground of co- 
tenancy with Debi Prasad and survivorship after the death of the widow 
(Section 26, Act III of 1926). One fact found by the lower appellate 
court may be mentioned: 

Debi Prasad was a schoolmaster employed in different villages sometimes 
near and sometimes far away from his village where the fields lay. His 
elder brother had died. Sone Lal his collateral lived in a separate room 
of the house which was shared by Debi Prasad. 

I may note that the pedigree shows no brother of Debi Prasad but an uncle 
who died without issue. It may also be pointed cut that this suit is only 
for two field numbers area 11% acres, a small holding, and the revenue 
court found that ten other holdings were joint haldings. I do not think 
that the finding of the revenue court can be set aside or disregarded by 
this Court in second appeal on the ground that ths revenue court was not 
entitled to come to that finding on the pleadings in the case or the issue 
referred to it. 

The finding of the revenue court was not a mere finding that Debi 
Prasad had been the cy tenant of the numbers in suit and that at 
the time of his death defendants 1 and 2 were sharing in his cultivation. 
What the revenue court found was that defendants 1 and 2 and Debi 
Prasad were the holders of the occupancy tenancy, as joint occupancy 
tenants, or co-tenants. On this finding the Munsif dismissed the suit. 
The plaintiffs appealed and the first ground of appeal was: 

1 Yeh ki sabiq aur musallima hai ki khata nizei tanha kasht dakhil- 
kari Debi Prasad mutwafa tha, zur usmen respondent number aik men 
koi baqq o bisse nahin tha. 

This ground is clearly directed against the finding of the revenue court 
that defendants 1 and 2 were joint occupancy tenants along with Debi 
Prasad: The same point has been raised in ground No. 4 which has been 
translated: l i l 

156 . 
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It is fully proved from all the facts on the record that respondent No. 1 
is by no means the tenant of the plots in dispute whether by right or 
inberitance or in any other way. He is simply a trespasser. 

This ground No. 4 raises the questions both of right and of inheritance. 
The lower appellate court has decided the question of inheritance only 
which was also raised in ground No. 2 

It is by no means proved that respondent No. 1 and Ganga Sahai 
deceased were joint with Devi Prasad in the cultivation of the ane in ` 
dispute. 

The lower appellate court did not appreciate the distinction between 
the pleas in regard to right and the pleas in regard to inheritance, and it 
set out two paints, one about profits and the other “Did the defendants 1 
and: 2 share with Debi Prasad in cultivating the plots?” It begins under 
this point No. 1 by misquoting the revenue court as finding that “‘defen- 
dants had shared in Debi Prasad’s cultivating the plots in dispute and were 
entitled to succeed Debi Prasad as their collaterals.” The judgment then 
sets out the evidence about sharing in cultivation and finds for defendants 
and assumes that succession of defendants followed as a matter of course. 
The lower court therefore disposed of the appeal of the plaintiffs on`a 
preliminary point, namely, that as the defendants 1 and 2 shared in the 
cultivation of Debi Prasad and were admittedly his nearest male collaterals 
in the male line of descent, therefore they were entitled to succeed to the 
occupancy holding on the death of his widow. 

On second appeal the plaintiffs have taken the ground that Debi 
Prasad died while Act If of 1901 was in force and therefore his widow 
does not come under Section 25(1) Act IM of 1926 but under Section 
25(2) and on her death her heirs were entitled to. succeed and not the 
heirs of Debi Prasad. 

I shall consider this argument later, but I would observe firstly: 

1 There is no finding that Debi Prasad died while Act I of 1901 
was in force. Plaint Paragraph 2 said he died “about two years ago” and 
the date of the plaint is November 8, 1927, admitted on November 29, 
1927. Act II of 1926 came into -force on September 7, 1926. If the 
appeal is to be decided on this sole point as to whether Debi Prasad died 
before or after September 7, 1926, a definite finding on the point seems 
to me to be necessary, as no one in the two lower courts ever suggested 
that the date of death was of the slightest importance and no attention 
was directed to-the date. No doubt the written-statement Paragraph 2 
did admit the Paragraph 2 of the plaint, but the pleading “about two 
years ago” is vague. Debi Prasad was a schoolmaster and it should be 
quite easy to ascertain the date of his death. The court below mentions 
Shiam Lal brother of the widow as cultivating in F. 1934, after the death 
of Debi Prasad F. 1334 began on July 1, 1926 and ended on June 30, 1927. 
If it was the rabi crop which Shiam Lal cultivated, that would ean 
after Act II of 1926 came into force on September 7, 1926. This finding 
does not show that Debi Prasad died before Act III of 1926. 

2 -If the decree of the lower appellate court is to be set aside in 


- gecond appeal on the ground that the facts found by it do not entitle the 


defendant 1 to succeed because Section 25(2), Act I applies, I consider 
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that the case should then be ET to the lower -appéllate court- for 
disposal under Order 41, Rule 23, C. P. C. of the questions of fact raised 
by plaintiffs in grounds 1 and 4 of plaintiffs memorandum of appeal to 
the lower appellate court. As already shown, -the revenue court found 
that defendants 1 and 2 were joint tenants with Debi Prasad in this hold- 
ing. The lower appellate court has not considered this finding at all, 
although it is raised in grounds 1 and 4 of the appeal to it; but the court 
has disposed of the plaintiff's appeal on the preliminary ground raised in 
ground 2 and in part of ground 4 that the defendants 1 ase 2 did share in 
the cultivation and being collaterals were entitled to inherit. Under 
Order 41, Rule 23 it appears to me that as the lower court dismissed the 
appeal on one ground only, if this Court in second appeal finds that that 
ground is bad in law, then the case must go back to the lower court for 
disposal of the other pleas raised by the plaintiffs against the findings of 
fact by the revenue court against the plaintiffs. The lower court never 
purported to deal with this plea of co-tenancy ar all, and I do not see 
how this court can assume that if it had dealt with the finding of co- 
tenancy it would have set the finding aside. 

3 The plaintiffs, in my opinion, cannot succeed as long as the find- 
ing of the revenue court that defendants 1 and 2 were co-tenants of Debi 
Prasad, still stands. Even if all the grounds of second appeal on the 
subject of succession were conceded, the case for the plaintiffs could not 
succeed till this finding is set aside. The extinction of tenancies, which 
the plaintiffs claim, is provided for in Section 35, Act I of 1926 which 


57 (1) Whe Antereas Gk a. at gall he-exninpuahed “Gaye When he 
dies leaving no heir entitled to inherit it. 
In the present case the tenants were Debi Prasad, Soney Lal and Ganga 
Sahai. Soney Lal is still alive and it cannot be said that the tenant is dead. 
It is therefore not enough for the plaintiffs to show by legal argument 
that Soney Lal cannot succeed by the table of succession in Section 25 (2) 
on the death of the widow; the plaintiffs must also show that the finding 
of fact of the revenue court is wrong that Soney Lal was a co-tenant, 
because as a co-tenant he would take by survivorship on the death of the 
widow without heirs, under Section 26. 


It should also be noted that there are two alternatives: 

(1) That defendant 1 is the heir entitled to succeed under Section 24, 

(2) that defendant 1 is not the heir entitled to succeed under Section 
24. If we take (1) then defendant 1 succeeds to the interest of Debi 
Prasad in the joint tenancy. If we take (2) as counsel argues and hold 
that there is no heir entitled to succeed under Section 24, then defendant 1 
takes by survivorship. This is provided for in Section 26, Act Il of 1926, 
and except in the case of widows or of a co-tenant who dies leaving no 
heir entitled to succeed under Section 24, no interest in any ex-proprietary 
occupancy, statutory or non-occupancy tenancy shall pass by survivorship. 
Debi Prasad and defendant 1 were joint occupancy tenants; if we hold 
that Debi Prasad died leaving no heir (after his widow) entitled to succeed 
under Section 24, then defendant 1 as the co-tenant takes the interest of 
Debi Prasad or of his widow by survivorship and thus defendant 1 has on 
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the death of the widow the whole occupancy tenancy. 

It may be desirable to make this matter of joint tenants and sharing 
in the cultivation clear by an example. 

(a) A and B begin to cultivate a holding and cultivate it for twelve 
years and obtain occupancy rights. A and B are joint occupancy tenants 
or co-tenants, 

(b) A begins to cultivate a holding and by twelve years cultivation 
A acquires occupancy rights. A is the sole occupancy tenant. After A 
has become an occupancy tenant B shares in his cultivation. B has not got 
any occupancy rights in the holding znd A remained the sole occupancy 
tenant. If however B is a collateral ot A and becomes entitled to succeed 
under the order of succession his sharing in the cultivation enables him to 
succeed and to thus acquire occupancy rights. Learned counsel has argued 
this appeal under the impression that the present case is one of (b). This 
is an-error, the finding of the revenue court is that this is a case of (a) and 
this finding was not set aside in appeal. 

The present suit of the landholder for possession od fail (1) 
because defendant 1 is in possession and has all along been in possession as 
an occupancy tenant, and Section 35 (1) (s) has not been satisfied as it 
is mot a case where the tenant has died leaving no heir; (2) because 
defendant 1 takes by survivorship, Section 26. The present suit is for 
possession of the holding and the dispossession of defendant 1. The suit 
therefore would fail. As learned counsel devoted much argument to the 
question of succession I may also deal with the matter. The first ground 
of second appeal sets out: 

Because upon the facts found cr dana Mst. Champa Kunwar not 
having inherited the holdings (sc) in dispute under Section 24 of the 
Agra Tenancy Act of 1926, Devi Prasad having died while Act No. I 
of 1901 was in force, Clause 2 of Section 25 of the Agra Tenancy Act 
1926 governs the present case and the defendants could not succeed as 

- heirs of the deceased tenant and are trespassers in law. 

The argument is that Debi Prasad died while ‘Act IL of 1901 was in 
force and was succeeded by his widow who died when that Act had been 
repealed by Section 2(1) of Act II of 1926, and therefore Act IT of 1901 
cannot apply because the succession opens on the death of the widow and 
must be governed by the law in force at her death. That all female 
occupancy tenants must be taken to be dealt with by Section 25 Act II 
of 1926 and Mst. Champa Kunwar dces not come under Sub-section (1) 
therefore she must come under Sub-section (2) and under Sub-section (2) 
collaterals who shared in her husband’s cultivation could not succeed her. 
This argument was considered by a learned single Judge of this Court in 
Jaswant Singh v. Ganga Sabai! and he held that Section 25 (1) applies to all 
female proprietary tenants inheriting whether they take under Section 24 
Act IN of 1926 or under Section 22 Act D of 1901. 

Perhaps Section 25(1) of the Act is not very happily expressed, but I 
have no doubt at all that it was the intention of the legislature to divide 
female tenants into two classes, namely, the class which inherited from 
male tenants, and the class whick were tenants in their own right. IJ 
cannot believe that it was the intention of the legislature, without a very 

i 1A. L R. 1934 AlL 1042 
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clear statement to that effect, to change the whole status of every woman 
who was holding at the date when tae Act was passed as an heir to a 
male tenant and to destroy the rights or interests existing at that time in 
the reversioners of those male tenants. 

It is further to be noted that as regards the rights of the widow and 
the rights of the collaterals Act II of 1326 reproduces the provisions of 
Act II of 1901, for succession to an occupancy tenant. In each Act the 
widow may hold “till her death or rema-riage” and the nearest collateral 
male relative in the male line of descent may succeed if he shared in the 
cultivation of the holding at the time of the tenant’s death. In Act IL 
of 1926 Section 24 has introduced two other heirs, the father and the 
“mother, being a widow,” between the widow of the tenant and the 
collaterals. This merely in some cases postpones the succession of the 
collaterals, if these heirs exist and the collaterals outlive them. But the 
scheme of the succession as regards the widow and the collaterals is not 
altered. It would therefore be doing great violence to the language of 
Section 24, Act II of 1926, to hold tha- a collateral who complied with 
its requirements could not succeed. Presamably counsel would argue that 
the word “dies” must mean “dies after the Act III of 1926 comes into 
force.” But the section does not say so, and there is no reason to suppose 
that Section 24 is not intended to apply to a succession which opens out 
with the death of a widow while Act II of 1926 is in force, even though 
her husband died before that Act IN of £926 came into force. I consider 
that the word “dies” in Section 24 is usec in a perfectly general sense and 
not limited to death occurring after Act I of 1926 came into force. 
Section 24 lays down an “Order of Succession” for male tenants. I consi- 
der that the section means that that order of succession is to apply 
whenever the question arises during the time that the Act is in force 
independently of the time of death. Th:s Section 24 alone is sufficient to 
govern the succession, and the corresponding Section 22, Act If of 1901, 
was sufficient during the period that Act was in force. The legislature 
however desired to deal with the case of female tenants who had themselves 
acquired the rights of occupancy tenants etc. by twelve years’ cultivation, 
and it provided for the succession to them in Section 25(2). To dis- 
tinguish their case provision was made in Section 25(1) for female tenants 
‘who inherited an interest in a holding” from male tenants, and reference 
was made to Section 24. No doubt to be complete reference should have 
also been made to Section 22, Act II of 1901. There are some points of 
distinction to be noted between a widow 2n whom the interest of an occu- 
pancy tenant has devolved, who may be called A, and a woman who has 
acquired occupancy rights in a holding under Section 11, Act II of 1901, 
by twelve years’ continuous cultivation, cr on whom a right of occupancy 
has been conferred under Section 17, Act I of 1926, or who has otherwise 
acquired the right under Section 16, Act II of 1926, who may be called B. 

(1) If A abandons or surrenders her interest to the zemindar, Section 
25(1), Act IN of 1926, provides that the interest devolves upon the nearest 
surviving heir of the last male tenant in accordance with the succession in 
Section 24. See also Section 108. But if B abandons or surrenders -her 
interest in the holding, and the occuparcy tenancy will be extinguished 
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under Section 35(1) (c). 
> 2 If A and another widow of an occupancy tenant succeed him 
under Section 24, on the death of one widow the other widow takes the 


- whole holding by survivorship under Section 26. But if B and her co- 


widow acquire occupancy rights for themselves; on the death of one widow 
her interest would devolve as provided in Section 25 (2). 

3 The interest of one occupancy tenant may be transferred to a 
person who was a co-tenant from the commencement: of the tenancy, or 
who has become such by succession, or who has been recognised as such in 
writing by the landholder: Section 23(2) (6). Jf B made such a release 
or transfer it would be valid for the benefit of the co-tenant. It is not 
provided that such a release or transfer by A would be different but it 
appears that the principle of an abandonment or surrender by A should 
apply and the result cae be that the interest would devolve on the 
néarest surviving heir of the last male tenant. l 

4 A loses her rights on remarriage, B does not. S 

5S On the death of A, or re-marriage, the descent is different in 
several points. The father of her deceased husband takes next. But he 
does not become the stock of descent, otherwise on his death his other sons 
would take as his male lineal descendants. Section 24 provides that the 
mother being-a widow takes next, and then the brother being a son of 
the same father, instead of this son taking immediately after his father. 
Then comes the daughter’s son, who is succeeded by the nearest collateral 
male relative in the male line of descent, both of whom must have shared in 
the cultivation at the time of the original tenant’s death. 

But on the death of B she is the stock of descent. Her male lineal 
descendants in the male line take first. If A had been widow with a family 
when she married the original tenant, her male lineal descendants by her 
former husband would not take at all. The next person who takes the 
interest of B is her husband as in Section 24, he does not become a stock 
of descent. After him comes the daughter’s son, provided that he shared 
in the cultivation at B’s death. The father, the mother, the brother and 
the nearest collaterals are omitted, doubtless because they belong to the 
family of B and would normally live in another village. 

6 A belongs to a class which will continue to arise fairly frequently. 
But B belongs to a class which will die out, as there is no provision in Act 
IU of 1926 corresponding to Section 11, Act II of 1901, by which a woman 
holding and ¢ultivating for twelve years could acquire occupancy rights. 
The cases where a right of occupancy will be conferred on a woman under 
Section 17 will doubtless be extremely rare. When the existing female 
occupancy tenants under Section 25(2) have died out, this class will prac- 
tically become extinct. Female statutory.tenants come in (3). Non- 
occupancy tenants are now a small class, as the great majority have. become 
statutory tenants under Section 19. Ex-proprie tenants, female, will 
no doubt occasionally arise, and they will be the sole survivors in Section 
25 (2). | : 

. Many of the distinctions between A and B had been made by judicial 
decisions under Act II of 1901. | 
' A point to be noted is the language of Section 25 (1), Act IL of 1926. 


~ 
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Does it only apply to a female who has inherited since that Act came into 
force? If this were intended then it would begin: 
(1) When a female exproprietary occupancy or non-occupancy tenant 
on whom an interest in 2 holding bes devolved under Section 24. 

This would be the correct construction in English to show that the 
words “under Section 24” are to be taken with the verb, and that the 
female is to succeed or inherit under Section 24. The word “deyolve” is 
the word used in Section 24 and also in Section 25(2). But the word 
“devolve” has been changed to the transitive verb “inherit.” The object 
of the change appears to be to separate the verb from the words “under 
Section 24” and the Sub-section runs: _ 

(1) When a female exproprietary occupancy or non-occupancy tenant 
who has inherited en interest in a bolding er Section 24. 

In English words modify the word with which they are in proximity 
and do not modify the more remote word. Grammatically therefore the 
words “under Section 24” modify the expression “an interest in a holding,” 
and the clause cannot be taken to mean “who has inberited under Section 
24 an interest in a holding.” What is the meaning of the expression “an 
interest in a holding under Section 24”? It means an interest which can 
be held under Section 24. One of those interests is “widow till her death 
or remarriage.” That is an interest which could also be held under Sec- 
tion 22, Act I of 1901. A widow who held such an interest under Act 
Il of 1901, Section 22, continued to hold it under Section 24, Act MI of 
1926, as that section continued to recognise that interest as legal. She is 
therefore correctly described by Section 25(1) “a female occupancy tenant 
who has inherited an interest in a holding under Section 24” because she 
has inherited an interest which is now recognised by Section 24. It was 
not the purpose of the Act to draw any distinction as to what was the 
section in force when she inherited; the purpose was to show what kind of 
an interest she must have inherited to come within Section 25 (1), and that 
purpose is shown by stating that it is “an interest in a holding. under 
Section 24,” 


Some light is thrown on Section 25(1) if we consider how Act I of | 
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1926 deals with the rights of widows and others who had succeeded an . 


occupancy tenant under Section 22 Act IL of 1901. For persons who 
acquired occupancy rights under Act I of 1901 there is provision in Sec- 
tion 16, Act UI of 1926. 

Every tenant, who at the commencement of this Act has acquired a 
right of occupancy under the Agra Tenancy Act, 1901, or under any 
previous Act. . shall be called an occupancy tenant. 

The section does not say “‘or his successors.” The reason is that the suc- 
cessors take the occupancy interest in some cases with certain limitations 
(remarriage, stock of descent etc.). The word “acquire” clearly refers to 
Section 11, Act II of 1901, and covers only those tenants who acquired 
occupancy rights by twelve years continuous holding. That section is 
noted in the margin with the title “Acquisition of occupancy rights” and 
the section stgtes “Provided that no tenant shall acquire under this section 
a right of occupancy in any land, etc.” Now under both Acts the succes- 
sors came in under Section 4(1) in Act I of 1901 and Section 3(1) of 
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Act II of 1926 which state in identical language 
All words and expressions used to denote the possessor of any right, 
title, or interest in land, whether the same be proprietary or otherwise, 
shall be deemed to include the predecessors and successors in right, title 
or interest of such person. . 

The language used here is quite indefinite in point of time, and applies 
equally to a widow who succeeded to an occupancy tenant under Section 
22, Act I of 1901, or under Section 24, Act IM of 1926. Under either 
of those sections 2 widow succeeds “till her death or remarriage.” A 
widow who succeeded “till death or remarriage” under Act I of 1901 
continues with such interest, so limited, under Act II of 1926, because 
under Section 3(1) of that Act she is the successor of an occupancy tenant. 
Her right was and continues to be a limited one, and as that right is to hold 
“till her death or remarriage” it may be expressed as “an interest in a hold- 
ing under Section 24” because Section 24 deals with such an interest. 

It is also quite clear that Sub-sections (1) and (2) of Section 25 mean 
to distinguish two classes of female tenants, those who have taken by suc- 
cession to males who have only a limited interest and from whom the 
holding does not devolve, and those who themselves acquired occupancy 
rights from whom the holding does devolve. To place a woman who 
belongs to one class into the other class because of mere verbal construction 
would violate the intention of the section. Further, such a method of 
construction ignores the provisions of Section 24, which lays down an “order 
of succession” and does not limit it to the case of a male occupancy tenant 
who dies after Act III of 1926 comes into force. The order of succession 
in Section 24 applies when any person holding in succession to a male 
occupancy tenant dies during the time Act II of 1926 is in force. This 
must be intended because the previous order of succession of Section 22, 
Act II of 1901, has been repealed, and the present Section 24 uses the 
indefinite tense for the verb “dies”, covering the case of a male occupancy 
tenant who has died before the Act. A widow who succeeded a male 
occupancy tenant under Section 22, Act II of 1901, and who dies while 
Act III of 1926 is in force, will therefore be succeeded by the classes in 
Section 24 below her. If the present case were one of E sharing 
in the cultivation of the deceased male occupancy tenant, they would 
succeed the widow. As has been shown, the finding of fact is not merely 
that they shared in the cultivation, but that they were co-tenants from the 
commencement of the tenancy who acquired occupancy rights jointly with 
the husband of the widow. I may note that even if the view of Section 
25(1) put forward by learned counsel for appellant were adopted, and 
the widow were put into Section 25 (2) the appeal would still fail. For on 
this view the widow would have full occupancy rights and be a co-tenant 
with defendant 1, and on her death without heirs defendant 1 would 
take by survivorship from his co-tenant under Section 26, and defendant 1 
would become the sole occupancy tenant, and plaintiffs would have no right 
to eject him. 

I would accordingly dismiss this second appeal with costs. 

SULAIMAN, C. J.—I regret I have come to a contrary conclusion. 

The first question is whether collaterals are entitled to succeed to these 
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tenancies on the death of the widow. Under Section 6 of Act X of 1859, 
Section 8 of Act XVIL of 1873 and Section 9 of Act XH of 1881, suc- 
- cession to occupancy tenancies was governed by the personal law of the 
tenant. Section 22 of Act I of 1901 for the first time made a departure 
and laid down a new rule of succession. The order of succession laid down 
was purely arbitrary; it was strictly speaking not even exactly according 
to the Hindu Law much less according to the Mohammedan Law. But as 


the majority of the tenants are Hindus, the rule of succession resembled the - 


Hindu Law much more. But many persons, who would have been heirs 
" under the Hindu Law or the Mohammedan Law, were knocked out. Not 
only many of the heirs under the Mohammedan Law but even the husband 
-and the chela of the guru who would be heirs under the Hindu Law were 
not in the list. Even the daughter’s son and the. nearest male collateral 
could succeed only if they shared in the cultivation. For purposes of suc- 
cession, 2 marked distinction was drawn. between proprietary interest and 
tenancy rights, the latter being regarded merely as a cultivatory or posses- 
sory right. One significant fact was that female tenants were not speci- 
fically mentioned; and the mention of the widow and the omission of the 
husband from the list made the section somewhat repugnant to the inter- 
pretation that Section 22 applied to femalé tenants also.. There was accord- 
ingly a considerable conflict of opinion both in the High Court and in the- 
Board of Revenue as to the order of succession to 2 widow whose husband 
had died before 1902 and who herself died while the Act of that year was 
in force. On the one hand, it was held that Section 22 applied —See cases 
of Ayub Ali Khan v. Masbuq AIF, Dulare v. Mul Chend*, Deoki Rai v. 
Mst. Perbati*, Nathu v. Gokalia®, Bisheshar Abir v. Dukbaran Abir’ and 
Bechu Singh v. Baldeo Singh’. On the other hand, a contrary view was 
expressed in Mst. Sumari v. Jageshar®, Bhup Singh v. Jai Ram®, Bhawani 
Bhiki-v. Sidh Narain”. . : 

A third view was expressed in perhaps only ons case and that was that 
there was an unintentional omission of a reference to female tenants. This 
latter view could perhaps simplify matters more than any other. 


-In this state of affairs it is not at all surprising that Act IM of 1926 
also has made drastic changes. Some provisions of it are beneficial to land- 
holders while others are advantageous to tenants. Statutory rights have 
been conferred on tenants who were in occupatian of lands at the time 
the Act came into force and their flimsy tenure has, by operation of law, 
been converted into at least a life tenancy. In Section 24 a father has 
been added as an heir and a new female heir, the mother, has also been added 
to the list. A new order of succession is prescribed to tenancies left by 
females.‘ As the rule of succession is purely arbitrary, I can see no ground 
for starting with any necessary presumption that, howsoever much in other 
cases the rule of succession might have been chan there has been no 
change whatsoever in the case of a widow. Nor there appears to be any 
valid ground for imagining that the intention of the legislature must neces- 
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sarily have been that there should be no change so far as succession to a 
widow is concerned. As the line of succession is purely arbitrary, the 
question must, in my opinion, rest exclusively on an interpretation of 
Section 25 which. deals with female tenants. 

For the first time, Sections 24 and 25 make a clear distinction between 
male and female tenants. The legislature, perhaps realising the previous 
omission, has now thought it necessary to make separate provisions for 
succession to male and female tenants. The presumption is that the orders 
of succession now laid down are intended to be exhaustive. Having pro- 
vided in Section 24 for the succession af the widow and the mother when 


. a male tenant dies, Section 25 lays down what is to happen when a female 


ek-proprietary, occupancy or non-occupancy or statutory tenant dies. As- 
I read Section 25, it consists of two main sub-sections, the first dealing with, 
certain specific female tenants and the second with all the rest. Sub-sec- 
tion (2) applies to all tenants “other than one subject to the provisions of 
Sub-section (1).” It is obviously the residuary section and must apply to 
every female tenant who does not come within the scope of Sub-section 
(1). Icannot see any ground for thinking that the legislature has classified 
female tenants into two groups (a) those who have limited interest and 
(b) those who have full interests, Such a classification is not to be found 
in the section. As the words stand, J am bound to hold that the first 
sub-section contains a group of specified classes of female tenants, and the 
second sub-section is the omnibus sub-section including all the rest. Sub- 
section (2) must apply to a female tenant unless she can be brought within 
the purview of Sub-section (1). 

It is a well established rule of interpretation that new words, which 
the legislature has not used, should not be imported into a section in order 
to interpret it, when the section as worded can have a rational meaning. 

Now the language employed in Sub-section (1) applies to a female 
ex-proprietary occupancy or non-occupancy tenant (¢) who “has inherited 
an interest in a holding under Section 24” or (b) the female heir of a 
statutory tenant, or (c) a widow “of Class II in Section 24.” It seems to 
me that all these three classes refer to widows who inherit a tenancy after 
the coming into force of the new Act. 

The expression “under Section 24° would ordinarily be taken to be 
an adverbial prepositional clause modifying the verb “has inherited.” There 
is no inflexible rule that an adverb must not be separated from the verb 
and must join it. “Indeed, more often than not an adverb is put after the 
object governed by a transitive verb. If, therefore, the expression “under 
Section 24” modifies the verb “has inherited,” there can be no doubt what- 
soever that it refers to a female tenant who inherits the estate under Section 
24 of the new Act, and therefore after the coming into force of that Act. 
On the other hand, an adjective is generally taken to qualify the noun 
nearest to it and not one more remote. If, therefore, “under Section 24” 
be taken to be an adjectival’ clause, it would ordinarily qualify the noun 
“holding” which would make it meaningless, and not more remote 
noun “interest.” J am, however, prepared to assume that even as an 
adjectival clause it qualifies the noun “interest.” In my opinion, that does 
not improve matters in any way, beczuse we are still tied down to the 
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interest acquired “under Section 24.” There is no escape from this infer- 
ence unless we put new words into the section and make it read as if it 
were “and interest in holding referred to or recognized in Section 24.” 


There is no justification for such an interpolation. To put such an inter- . 


pretation on this sub-section, we would be compelled to say that words like 
“or under the corresponding Section 22 of the previous Act” are understood, 
or we would have to say that an interest under Section 24 means ‘a limited 
interest of the kind mentioned in Section 24’. I feel that I must interpret 
the section as it stands without giving to it an unnecessarily constrained 
meaning and make it include inheritance under the previous Tenancy Act, 
which it does not profess to do, simply because it might be thought that the 
inheritance to a female widow must have been left untouched. by the legis- 
lature. Nor do I think that the expression that “when a female Np 
tenant dies” which is in the present tense, should be construed as meaning 
“where a female tenant had died before the Act came into force.” I must 
give to the words their natural meaning unless there is something which 
compels me to depart from such a course. 

The second class of tenant, namely, the female heir of a statutory 
tenant must, of necessity, die after the coming into force of the Act, for 
there were no statutory tenants earlier. It, therefore, seems to me that the 
same verb “dies” which applies to female heirs of statutory tenants also 
cannot mean “had died before the Act came into force.” 

Similarly, the third class of tenant is a widow of Class II in Section 24. 
Here the section is far more specific. It refers in express terms to “Class I 
in Section 24.” I am unable to change these words and read them as if 
they meant a widow who has a limited interest for life until re-marriage 
of the kind mentioned in Class II in Section 24. Had the legislature intend- 
ed that a widow who had inherited under Section 22 (b) of the earlier Act 
ee also be included, there is no reason why it should not have said so 
clearly. . 3 

Again, the fact that under Sub-section (3) the heir to a female statu- 
tory tenant (who has not inherited an interest under Section 24) is not 
governed’ by Sub-section (1) but is governed by Sub-section (2) shows 
that even female tenants have been given higher rights. 

It has been argued that under Section 24, it is only an interest in the 
holding and not the holding itself which devolves on females. I see-no 
force in this contention, because it is the interest in the holding alone 
which under Section 24 devolves on the male lineal descendants, the father, 
the brother, the daughter’s son and the nearest collateral. The same expres- 
sion is again used in Section 25. Thus both female and male heirs are 
spoken of as getting an interest in the holding. To my mind the use of 
the word “inherited” in Séction 25 as compared to the word “devolve” is 
not of any peculiar significance. 


I feel considerable difficulty in-saying that a female heir is not a tenant. ~ 


She is expressly spoken of as an ¢x-proprietary, occupancy or non-occupancy 
tenant in the first two sub-sections of Section 25. According to the 
definition of “tenant” in Section 3, Sub-section (6) a tenant is merely a 
person by whom rent is payable. There wauld be enormous difficulties in 
assuming that she is not an ex-proprietary, occupancy or non-occupancy 





1232 HIGH COURT [1935] 


tenant, but something else. In the first place Section 10 specifies only 7 
classes of tenants for the purpcses of this Act and the list is obviously 
exhaustive. No other category is, therefore, admissible. In the second 
place, most of the provisions of the Tenancy Act relating to recovery of 
arrears of rent, ejectment, enhancement of rent etc. would, in terms be 
inapplicable to female tenants, which could not possibly have been the 
intention of the legislature. J am, therefore, constrained to hold that Sub- 
section (1) is confined to only three classes of females mentioned above 
and no more. It follows that Sub-section (2) applies to all other ae 


_ €X-proprietary, occupancy and non-occupancy tenants. The words ‘ 


tenant other than one subject to the provisions of Sub-section 

1” is obviously intended to be wide and general, I am unable to bold 
at in spite of the serious conflict af opinion arising in the High Court 
and in the Board of Revenue under the previous Tenancy Act due to an 
omission to refer to widows who were already in possession of tenancies, 
the legislature has again failed to specifically refer to them. I am loath to 
contribute a further omission on the part of the legislature, and must con- 
clude that as widows who had inherited tenancies under the previous Act 
are not mentioned in Sub-section (1), they necessarily come in the residuary 


clause in Sub-section (2). 


I can see no catastrophe resulting from such an interpretation. As 
already pointed out, the personal law-was radically changed even by the 
previous Act. The law has undoubtedly been changed to some extent by 
the new Act, and there is nothing surprising if the law has been changed to 
some extent as regards female tenants. Certainly the mother has been 
added for the first time and separate provisions for females have been made 
in Section 25. It must also not be forgotten that Mohammedan widows 
and mothers, who, under their personal law, would inherit absolutely, have 
been deprived of such right. Again, every tenant, who was in possession 
even for a very short time has been given statutory rights. It is, therefore, 
nothing startling if widows have been given some more rights under the 
new Act. 

But really I do not consider that any greater rights have been con- 
ferred on female tenants. Apparently the legislature does not consider that 
a change in the line of succession in any way diminishes the interest of the 
tenant. If that were so, then iz might well be argued that the previous 
Act of 1901 took away some of the rights of the male tenant inasmuch as 
his heirs under his personal law were excluded. And undoubtedly a serious 
change was made so far as the Muslim females were concerned. The fact 
is that heirs have only 2 contingent and not vested right, and so there is 
no deprivation. 

Lastly, when we come to examine the ial difference in the cate- 
gories given in Sections 24 and 25, we find that the main difference is that 
collaterals are altogether excluded under the last section, even if they 
shared in the cultivation. This provision is for the benefit of the land- 
holders, as there is a possibility of the tenancy lapsing to them. It is no 
wonder if the landlords who were adequately represented in the legislature, 
gained this point in their favour. As a other possible difference, 
barring the tare case where a widow may remarry and have children from 
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her new husband, the line of heirs is identical, Her lineal descendants and 
her daughter’s son would be the same as those of her husband; and the 
husband in Section 25 corresponds to the widow in Section 24. I see 
absolutely no reason why these slight differences could not have been 
intended by the legislature. As already pointed out there were changes 
introduced by the previous Act and so changes have been made in the 


new Act as the law of succession is a purely arbitrary one. 


Another consideration which weighs with me is that this interpreta- . 


tion would now bring about a perfect uniformity, no matter whether the 
female tenant is a Hindu, a Mohammedan or a Christian or belongs to any 
other sect. A contrary interpretation would make Hindu widows, who 
had limited interest, governed by the order of succession in Section 24, 
while Mohammedan widows, to whom Section 22 of the previous Act 
might not apply, would not be so governed. 


I am, therefore, of the opinion that on the death of the widow, the 
succession to the tenancy is governed by Section 25, Sub-section (2), and 
the collateral heirs of her deceased husband are altogether excluded. 


I am also unable to agree that the suit must fail in any case, because 
the defendants must be taken to have been joint tenants. Now the only 
question which was referred to the revenue court and which it took up 
for consideration was whether the relation of landlord and tenant existed 
between the parties and its finding was directed to that point. No doubt, 
in giving its reasons it mentioned that the tenancies had been joint, but 

a plea had not been taken in express terms in the written statement, 
in which Paragraph 4 had merely alleged that they “were joint in cultiva- 
tion of the plots in dispute” which “are their occupancy holdings.” In fact 
the allegation in Paragraph 2 of the plaint that Debi Prasad was the occu- 
pancy tenant of these plots and on his death his widow became their occu- 
pancy tenant with life interest was admitted in Paragraph 2 of the written 
statement without any reservation. In my opinion it was not open to the 
revenue court to consider such a case. The lower appellate court’ consi- 
dered that there were only two points for determination in the appeal, 
and, besides the question of profits, directed its attention only to the ques- 
tion whether the defendants had shared with the deceased tenant in culti- 
vating the plots presumably because there was no plea that the lands were 
their joint holdings, and it had been merely said that “they cultivated 
the said plots jointly.” ‘The finding that they so shared, is by implication 
contrary to the assumption that they did not share in the cultivation, but 
were themselves joint tenants. There is certainly no finding by the lower 
appellate court that they were joint tenants of the holding. In these cir- 
cumstances if it were open to the defendants to take the plea that they are 
not heirs of the deceased tenant, but were themselves joint tenants with 
him, then we would have to ask the lowér appellate court for a clear finding 
on it, and as there was no specific issue framed on the point, the parties may 
have to be allowed to produce fresh evidence. But in my opinion on the 
pleadings in this case such a plea is not open to the defendants. I would, 
therefore, allow the appeal and decree the plaintiffs’ suit with costs. 


[The appeal was then heard by a third Judge, who delivered the 
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following judgment:—] 

BAJPAI J.—Certain questions of law-arising in this appeal have been 
referred to me under Section 98, C. P. C. an a difference of opinion between 
the Hon’ble the Chief Justice and Mr. Justice Bennet. Before’ I express 
my opinion on those questions it is necessary that the facts of the case 
should be stated at some length. . l : 

In the suit which has given rise to this appeal Piare Lal, Miraji Lal and 
Raghunandan Prasad, Kalika Prasad and Soney Lal, sons of Janki Prasad, 


= were the plaintiffs, and Soney Lal, san of Baldeo Prasad, oe Sahai and 


Darshan Lal were the defendants. Ganga Sahai died during the pendency 
of the suit and Soney Lal defended the suit in his own right and as heir 
af Ganga. Sahai deceased. The plaint stated that the plaintiffs and the 
defendant Darshan Lal were co- and zamindars of half and half in 
mohal Sundar Lal, mouza Kamalpur, district Mainpuri and Darshan Lal 
was a lambardar of the said ae In Paragraph 2 it was stated: 
The plots given below lie in the said mahal. Debi Prasad, the occupancy 

tenant of those plots, died about 2 years ago without leaving any issue.” 

On his death, his widow Mst. Champa Kunwar became the occupancy 

tenant of the said plots with life interest. 
` It then went on to say that Mst. Champa Kunwar died in July 1927 
and on her death the holding comprising the plots in dispute became lawaris 
(unclaimed, in the absence of heirs) and the plaintiffs and Darshan Lal 
became entitled to possession and occupation as zamindars. ‘The 
defendants Soney and Ganga Sahai, although ‘they were related to 
Debi Prasad, were not joint in cultivation with him, and they without any 
right entered into possession of the holding. The defendant Darshan Lal 
had no right to give occupancy rights in respect of those plots without the 
consent of the plaintiffs, but he for his own private gain on receipt of 


` Rs. 200 as nazrana instituted suit No: 195|56 of 1927 for the ejectment 


of Soney Lal and Ganga Sahai, but he did not properly look after the case 
and.on October-7, 1927 caused his suit to’ be dismissed with an order in 


favour of Soney Lal and Ganga Sahai to the effect that they were the 


- occupancy tenants of the plots in dispute by virtue of their being the heirs 


of Debi Prasad and‘of their having been joint in cultivation with him. 
It was said that the above decision was collusive and fraudulent and the 
defendants Soney Lal and Ganga Sahai were liable to be ejected... On the 
above allegations the plaintiffs prayed that the decision of the Assistant 
Collector dated October 7, 1927 might be declared to be ineffectual and 
the plaintiffs might on reservation of the rights of Darshan Lal and on ` 
dispossession of Soney Lal and Ganga Sahai be put in proprietary possession 
of the plots in suit. Damages and mesne profits were also claimed. 

- Darshan Lal who was a pro forma defendant did not file any written 
statement but Soney Lal who after the death of Ganga ‘Sahai was the 
principal defendant filed a writtem statement and in that document Para- 
graph 2 of the plaint was admitted. The defendant then went on to 
assert that the suit was. not cognizable in the civil court, that the -relation- 


‘ship of landlord and tenant did not exist between the parties, that the 


plaintiffs had full knowledge of the previous suit for ejectment in which 
there was no fraud or collusion and therefore that decree operated as res 
judicata.. In Paragraph 4 of the written statement it was stated that the 
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contesting defendant and Ganga Sahai were joint in cultivation with -Debi 
Prasad in his lifetime and with his widow Mst. Champa Kunwar after the 
death of Debi Prasad in the plots in dispute which were their maurusi and 
the allegations of the plaintiffs to the contrary were quite wrong. _ 

The. suit was instituted in the court of the Munsif and he on April 30, 
1929 decreed thie plaintiffs’ suit for possession and for Rs. 30 as mesne 
profits. On appeal the. learned Subordinate Judge on April 1, 1930 
directed 


the munsif to refer the question of tenancy to the revenue court which 
should be requested to decide the question independently of the finding in 
the revenue court in suit No. 56|195 of 1927, dated October 7, 1927, 
which has been held to be fraudulent. 

It would appear that the munsif had on a former occasion sent the record 





to the revenue court for determination of the question of tenancy and the ` 


revenue court held that it was bound by the previous decision of- the 
revenue court wherein the defendants were declared to be the occupancy 
tenants on a suit brought against them by Darshan Lal. It was for this 
reason that on’ April 1, 1930 the learned Subordinate Judge made the above 
direction. The learned munsif then on May 3, 1930 referred an issue to 
the revenue court with a request that the question be decided independently 
of the finding of the revenue court in suit No. 56/195 of 1927 dated 
October 7, 1927. The issue was—“Whether the relation of landlord and 
tenant exists between the parties.” The revenue court began by saying 
that it was admitted in the plaint and had been satisfactorily proved by 
Soney Lal defendant that he (Soney Lal) was the nearest male collateral of 
Debi Prasad, the deceased occupancy tenant of plots Nos. 34 and 38 and 
therefore. the only question to be decided in the case was whether Soney Lal 
defendant co-shered with Debi Prasad in the cultivation. It then went 
on to say: 

"te appears from the evidence on the record that both Debi Prasad 
deceased and Soney Lal defendant along with others had ten joint “occu- 
pancy holdings in villages Kamalpur and Alipur patti. Both Debi Prasad 
and his widow, Mst. Champa, have died. From the holdings situate in 
Alipur tti the names of both Debi Prasad and his widow have been 
eee E while in those situate in Kamalpur. the name of Debi Prasad’s 
widow still stands along with the names of Soney Lal defendant and 
others. . 

I am quite clear in my mind that the above mentioned joint occupancy 
holdings are different from holdings consisting of Nos. 34 and 38 whith 
are in suit, for the learned Assistant Collector goes on to say that > ' , 
co-sharing in ten holdings of the deceased is sufficient to prove co-sharin 
in the deceased’s holding in question and corroborates oral eviden 
of co-sharing produced by Soney Lal defendant, ` ct ee 
and then regarding those ten holdings the learned Assistant Collector 
observes that there was no reliable evidence on the record to prove that 
Debi Prasad deceased and Soney Lal defendant had partitioned their joint 
holdings privately. Paper No. 35€ of the record which is a copy of the 
Khatauni of 1325F. corresponding to 1918 shows that the names of Debi 
Prasad and his uncle Banwari Lal ‘alone appear against the plots in dispute, 
and in the khatauni of 1333F. the name of Mst. Champa Kuar alone 
appears. On the finding that the defendant Soney Lal was a co-shaerer 
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with the deceased Debi Prasad in the holding in dispute the revenue court 
held that the relationship of landlord and tenant did exist between the 
plaintiffs and Soney Lal. 

When this finding came to the civil court the learned munsif on May 
19, 1931 dismissed the plaintiffs’ suit. The plaintiffs filed an appeal in the 
court of the District Judge and there they pleaded that it was admitted 
and proved that Debi Prasad deceased was the sole occupancy tenant of 
the holding in dispute and that it was by no means proved that Soney Lal 
and Ganga Sahai deceased were joint with Debi Prasad in cultivation of the 
plots in dispute. The learned District Judge agreed with the finding of 
the revenue court and came to the conclusion that the right of the defen- 
dant Soriey Lal to succeed Debi Prasad was complete owing to his having 


shared in Debi Prasad’s cultivation with him in his lifetime. 


In second appeal it was contended that as Mst. Champa Kunwar did 
not inherit the holdings in dispute under Section 24 of the Agra Tenancy 
Act of 1926, Debi Prasad having died while Act No. Il of 1901 was in 
force, Clause 2 of Section 25 of the Agra Tenancy Act 1926 governed the 
present case and the defendants could not succeed as heirs of the deceased 
tenant and were trespassers in law. ‘The appeal coming before a single 
Judge of this Court was referred to a Bench of two Judges and the learned 
Judges constituting the Bench differed on certain questions of law which, 
as I stated before, have been referred to me for my opinion. ‘The first two 
questions so referred are as to the order of succession and the next two 
relate to pleadings. 

I propose to take up question Na 4 first. That question is— 

On the admission in Paragraph 2 and the plea in Paragraph 4 of the 
additional pleas of the written statement, was it open to the Revenue 
Court to come to a finding of jaint ownership-of the occupancy tenancy 
by defendant No. 1 and Debi Prasad? _ 

The question assumes that the revenue court in its order dated April 
25, 1931 did come to a finding that the holding in dispute in the present 
case was jointly owned by Soney Lal and Debi Prasad. In an earlier 
portion of my judgment while stating the facts I have said that I am quite 
clear in my mind that the ten joint occupancy holdings mentioned by the 
revenue court did not include the occupancy holding in dispute, but that 
they were different from plots Nos. 34 and 38 and that this was obvious. 
Learned counsel:before me were unable to show that the ten joint occupancy 
holdings in villages Kamalpur and Alipur patti include the holding in 
dispute in’ the~present case, and, while determining the question of co- 
sharing, the revenue court as a matter of lew relying upon the cases of 
Rem Das v. Thakur Ram Narain“ and Bankat Singh v. Badri Prasad™ 
held that co-sharing in ten holdings of the deceased was sufficient to prove 
co-sharing in the deceased’s holding. I do not think that the revenue court 
ever found that the holding in dispute in the present case was in the joint 
ownership of Soney Lal and Debi Prasad. As the question assumes that 
the revenue court did arrive at such a finding I am asked to give my 
opinion on the question whether it was open to the revenue court to come 
to such a finding. Now in Paragraph 2 of the plaint the plaintiffs dis- 
tinctly said that Debi Prasad, the occupancy tenant of the plots in dispute, 
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died about two years ago without leaving any issue and on his death his 
widow, Mst. Champa Kunwar, became the occupancy tenant of the said 
plots with life interest. This paragraph was admitted without any reserva- 
tion by Paragraph 2 of the written statement. It was open to the defen- 
dants while admitting certain portions of Paragraph 2 of the plaint to say 
that certain others were not admitted. I find in this very written state- 
ment certain paragraphs dealing with general denials and admissions and 
therefore several statements to the effect that certain portions of a parti- 
cular paragraph of the plaint were admitted and certain portions of the 
same paragraph were not admitted. If therefore the defendants wanted 
only to admit the death of Debi Prasad and nothing further they could 
very well have said so. It is, however, said that the case of the defendants 
was developed in the additional pleas in Paragraph 4. I have stated that 
paragraph also at length and I am of the opinion that the main contention 
of i defendants there was that they cultivated the plots jointly with 
Debi Prasad during his lifetime and with his widow after the death of 
Debi Prasad. It is true that they did not say that the plots in dispute 
were their maurusi. The word maurusi, however, does not necessarily mean 
that the plots were the joint occupancy holdings of Debi Prasad and the 
defendant Soney Lal. Literally maurusi means “ancestral,” and it might 
well be that all that the defendants wished to convey was that the occupancy 
right in the plots was not acquired by Debi Prasad himself, but that it was 
a plot which was in the family from the time of the ancestors, and it is 
quite clear, according to the pedigree in the plaint, that the defendants are 
members of the family of Debi Prasad, and it was only in this sense that 
the defendants called the plots as maurusi, as distinguished from self- 
acquired. I am not meres to attach very great importance to the 
memorandum of appeal filed by the plaintiffs in the court of the District 
Judge wherein it was stated in the first plea that it was proved and admitted 
that Debi Prasad was the sole occupancy tenant of the holding in dispute 
and that respondent No. 1 had no right to and share in it. The judgment 
of the revenue court was not very happily expressed and there was a 
possibility of interpreting it as implying that there was a finding therein 
to the effect that the holding in dispute was the joint holding of Debi 
Prasad and the defendant Soney Lal. ‘The plea was intended to attack 
that finding if there was such a finding. If there was no such finding 
the plea was superfluous. When Paragraph 4 of the memorandum of 
appeal is correctly translated it runs as follows:— 

It is fully proved from all the facts in the record that respondent No. 1 
is by no means the tenant of the plots in dispute either by inheritance or 
in any other way and that he is a pure trespasser. 

The office has not translated that paragraph correctly and has added the 
words “by right or” before “inheritance”. No adverse inference can be 
drawn from this paragraph as it stands in the original. I am, therefore, of 
the opinion that it was not open to the revenue court to come to a finding 
of joint ownership of the occupancy tenancy by defendant No. 1 and 
Debi Prasad. 

I now propose to answer question No. 3. From what I have stated 
before it is clear that I am of the opinion that the defendant never set up 
the plea of being a joint tenant with Debi Prasad in the plots in dispute 
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and that no court has so far found that he was such a joint tenant. 
Before the revenue court when the matter came for the first time on a 
suit brought by Darshan Lal in 1927 the court found that the defendant 
Soney Lal was Debi Prasad’s collateral and was joint with him in cultiva- 
tion. The revenue court in 1931 also said that the question to be decided 
was that of the co-sharing in cultivation and decided that question in favour 
of the defendant Soney Lal. The learned Subordinate Judge also found 
that Soney Lal’s right to succeed Debi Prasad became completed owing to 
his having shared with Debi Prasad’s cultivation with him in his lifetime. 
I am, therefore, of the opinion that it is not open to the defendants in this 
sécond appeal to have the case sent back to a lower appellate court for 
a finding as to whether, if defendants are not entitled to succeed as heirs of 
the last male occupancy tenant, they are entitled to claim the whole 
occupancy tenancy by survivorship under Section 26, U. P. Act IO of 
1926, as co-tenants of a tenant who has died having no heir entitled to 
succeed. 


I now propose to consider the first two questions which are the prin- 
cipal questions in this appeal. ‘The facts are that Debi Prasad, as stated in 
the plaint and as admitted in the written statement, died about two years 
before the institution of the suit. The suit was instituted on November 
10, 1927 and the admitted death of Debi Prasad must therefore be said 
to have tiken place about November 1925. The present Tenancy Act 
came into force on September 7, 1926 and in spite of the element of 
approximation contained in the words “about two years ago” I cannot 
hold that it is possible to say that Debi Prasad died after the present Tenancy 
Act came into force. It must be taken that it was admitted that Debi 
Prasad died when Act II of 1901 was in force. ‘The court below mentions 
Shiam Lal, brother of the widow, as cultivating in 1334 fasli after the death 
of Debi Prasad and the fasli year 1334 began on July 1, 1926. All the 
facts therefore point to the death of Debi Prasad having taken place 
when Act II of 1901 was in force. That being so, the widow of Debi 
Prasad entered into possession of the holding under Section 22 of Act I 
of 1901 and under Clause (b) his interest in the holding would devolve 
on the widow till her death or remarriage. The widow, Mst. Champa 
Kunwar, also admittedly died in July 1927 when Act I of 1926 was in 
force and the question is whether the succession to the widow would be 
governed by Clause (1) or Clause (2) of Section 25. Clause (1) runs 
as follows: i : 

When a female ex-proprietary, occupancy or non-occupancy tenant 
who has inherited an interest in a holding under Section 24 . 
dies . such interest shall, notwithstanding anything contained 
in Section 35, devolve upon the nearest surviving heir of the last male 
tenant, such heir being ascertained ın accordance with Section 24. 

If the above clause applies it is clear that the defendant Soney Lal 
would succeed inasmuch as if an ascertainment is made in accordance with 
Section 24 Soney Lal would come in Class VII being the nearest collateral 
male relative of Debi Prasad in the male line of descent and who, accord- 
ing to the finding of the court below, shared in the cultivation of the 
holding at the time of Debi Prasad’s death. If however Clause (1) of 
Section 25 does not apply then obviously Clause (2) would apply, and 
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Soney Lal would not be one of the persons on whom ‘the interest in the 
holding could devolve. Now there cannot be. the slightest doubt that 
Mst. Champa Kuar was a tenant. “Tenant” is defined in Clause (6), Sec- 
tion 3 of the Tenancy Act as the person by whom, rent is, or but for a 
contract, express or implied, would be payable, and Mst. Champa Kunwar 
was a person by whom rent was payable. She must also be deemed to be 
an occupancy tenant for Section 16 defines an occupancy tenant as a 
tenant, “who at the commencement of this Act has acquired a right of 
occupancy under the Agra Tenancy Act, 1901.” Debi Prasad being 
admittedly an occupancy ‘tenant had undoubtedly acquired a right of 
occupancy under the Agra Tenancy Act of 1901 and under Section 4 of 
the former Act all words and expressions used to denote the possessor of 
any right, title or interest in land shall be deemed to include the prede- 
cessors and successors in right, title or interest of such person. The ques- 
tion then arises whether she has inherited an interest in a holding under 
Section 24. Ordinarily the obvious answer to this question would be that 


she has inherited an interest in a Pa not under Section 24 but under 


Section 22 of the previous Act. In T 

Lord Herschell said: TE 
I think the proper course is in the first instance to examine the language 
of the statute and to ask what is its natural meaning uninfluenced by any 
considerations derived fram: the previous state of the law and not to start 
with enquiring how the law previously stood, and then assuming that it 
was probably intended to leave it unaltered, to see if the words of the 
enactment will bear an interpretation in conformity with this view. If 
a statute, intended to embody in a code a particular branch of the law, 
is to be treated in this fashion, it appears to me that its utility will be 
almost entirely destroyed, and the very object with which it was enacted 
will be frustrated. The purpose of such a statute surely was that on any 
point specifically dealt with by it, the law should be ascertained by inter- 
preting the language used instead of, as before, roaming over a vast num- 
ber of authorities in order to discover what the law was, extracting it by 
a minute, critical examination of the prior decisions. 


This passage was quoted as a guide by their Lordships of the ‘Privy 


Bank of England v. Vagliano® 
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Council in Norendra Nath Sircar v. Kamal Basini Dasi!*. If I were there- - 


fore to examine the language of the statute and to ask what'is the natural 
meaning of the expression, “When a female ex-proprietary, occupancy or 
non-occupancy tenant who has inherited an‘ interest in a holding under 
Section 24” I would say that the natural meaning is that Clause (1) of 
Section 25 can apply only in a case when the death has occurred of a 
female tenant who has got the holding by inheritance under Section 24. 
“Under Section 24” is either an adverbial phrase or adjectival phrase. If 
it is an adverbial phrase it obviously modifies the verb “inherited.” If the 
meaning of Clause (1) is interpreted on the assumption that the phrase 
under consideration is an adverbial phrase modifying the verb “inherited,” 
it is clear that one will have to say thet Mst. Champa Kunwar did not 
inherit under Section 24. If, however, the phrase is an adjectival phrase, 
the clause might be paraphrased in the following manner:— 
When a female ex-proprietary, occupancy or non-occupancy tenan 
who has inherited a-Section-24 interest in a holding. i 
31891 A. C 107 eg a HL L R. 23 Cal. 563 at 571 
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I doubt very much if by this paraphrase even it would be possible to explain 
the expression “a-Section-24 interest in a holding” as meaning “an interest 
till death or remarriage.” It would once again mean “an interest acquired 
under Section 24.” It would not mean “an interest referred to or recog- 
nised in Section 24” without some violence to the natural meaning of the 
language.. It was easy for the Legislature to have said “who has inherited 
an interest in a holding under Section 24 or under any previous Act.” 
Such expressions do occur in Section 16 and in Section 14, Clause (4) of 
the present Tenancy Act and in Section 14, Clause (c) of Act I of 1901. 
The present Tenancy Act does not even contain any provision analogous 
to the one contained in Section 158, C: P. C. and it is nowhere stated that 
so far as may be practicable a reference to any section of the present Act 
shall be deemed to include a reference to the corresponding section of the 
previous Act; and an Act is not retrospective unless it is specially made so. 
Further I am of the opinion that the expression “under Section 24” is an 


adverbial phrase modifying the verb “inherited” because Section 24 deals 


with inheritance and not with the interest which.an heir acquires. ‘The 
marginal note to Section 24 says, “Succession of male tenants” and the 
marginal note to Section 25 says, “Succession of female tenants.” This is 
in clear antithesis to the marginal note of Section 26 “Passing of interest 
by survivorship.” If therefore Section 24 deals with succéssion, the phrase 
“ander Section 24” ought to be made to modify the verb “inherited” 
instead of converting it into an adjectival phrase and made to qualify the 
noun “interest.” To my mind the words are explicit and they, as observed 
by their Lordships of the Privy Council in Commissioner of Income Tax, 
Bombay Presidency v. Bombay Trust Corpn. Ltd" must rule whatever 
may be the general considerations as to what the ie was minded 
or was likely to do. 

"The order of succession mentioned in Section 22 of de former Act or 
Sections 24 and 25 of the present Act is purely arbitrary and as observed 
by Lord Herschell if one were to be influenced by any considerations derived 
from the previous-state-of the law and to start with enquiring how the law 


_ previously stood then the very utility of a statute codifying a particular 


branch of law would be destroyed. It is, therefore, perhaps not necessary 
to enquire into the wisdom of the Legislature in enacting a particular rule 
of succession, but even if one were to do so no disastrous or anomalous 
consequence -would follow. according to my interpretation. The previous 
Tenancy Act did not prescribe the method of devolution in the case of a 
female tenant and as there was some conflict of authority in the cases 
decided under the former Act, it-was thought necessary to. provide for 
succession of female tenants specifically, and it did provide for it in Clauses 
1, 2 and 3 of Section 25. It is said, as observed by Mr. .Openheim in 
Select Decision of the Board of Revenue No. 3 of 1932, that it was the 
intention. of the section -to divide female tenants into two classes, those 
with absolute or quasi-absolute estates such as Mohammedan widows wha 
had succeeded under the Rent Act of 1881 or women who had cultivated 
themselves as non-occupancy tenants for more than 12 years and women 
with life interests only. ‘This was also the view of Allsop, J. in the case 
HLL R $4 Bom. 216 at 223 
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of Jaswant Singh v. Ganga Sabai? where the learned Judge observes: 
Perhaps Section 25(1) of the Act is not very happily expressed, but 
I have no doubt at all that it was the intention of the Legislature to divide 
female tenants into two classes, namely, the class which inherited from 
male tenants and the class which were tenants in their own right. I 
cannot believe that it was the intentton of the Legislature without a very 
clear statement to that effect to change the whole status of every woman 
who was holding at the date when the Act was passed as an heir to a 
male tenant. l ' 
Both the Board of Revenue and the learned Judge then had recourse to 
Section.6 of the United Provinces General Clauses Act, and said that the 
Act could not by reason of the said provision operate to the prejudice of 
the reversioners of the last male tenant or to the prejudice of the landlord 
existing at the time when the new Act was passed. With great respect 
I am of the opinion that Section 6 of the General Clauses Act does not 
apply. Section 6 of the United Provinces General Clauses Act provides 
that where any United Provinces Act repeals any previous enactment the 
repeal shall not affect any right, privilege, obligation or liability acquired, 
accrued or incurred under any enactment so repealed. Reversioners and 
landlords have only inchoate or contingent rights until the succession opens 
out and such rights are not rights accrued but rather rights which may 
accrue. It is only vested rights which are protected by Section 6. 
Arguments based upon the intention of the Legislature are really 
irrelevant, but it is said that 
where the main object and intention of a Statute are clear, it must not 
`- be reduced to a nullity by the draftsman’s unskilfulness or ignorance of 
the law, except in a case of necessity or the absolute intractability of the 
_ language used. 
Maxwell in his “Interpretation of Statutes,” 7th edition, page 198, says: 
Where the language of a statute in its ordinary meaning and gram- 
matical construction leads to . . some imconvenience or absurdity, 


hardship or injustice, presumably not intended, a construction may be put 


upon it which modifies the meaning of the words and even the structure 
of the sentence. This may be done by departing from the rules of 
grammar, by giving an unusual meaning to particular words, by altering 
their collocation, by rejecting them altogether or by interpolating other 
words, under the influence, no doubt, of an irresistible conviction that 
the Legislature could not possibly have intended what its words signify 
and that the modifications thus made are mere corrections of careless 
language and really give the true meaning. 
I am, however, of the opinion that this principle can apply to the 
facts of the present case only if we were to assume that the real intention 
of the Legislature was to divide female tenants into two classes, namely, 
the class which inherited a limited estate from males and the class which 
were tenants in their own right or which had absolute interest. The 
intention of the Legislature might well have been to divide the female 
tenants into two classes by way-of clear dichotomy, namely, those who 
have inherited under Section 24 and those who did not so inherit. The 
female statutory tenant and the female heir of a statutory tenant as a new 
“A. L R 1934 AIL 1042 
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class of tenants are also introduced far the first time in the new Tenancy 
Act. The case of a female heir of a statutory tenant was included in 
Clause 1 and the female statutory tenant herself was provided in Clause MI. 
This interpretation, as observed by the learned Chief Justice, 
would now bring about a perfect uniformity,.no matter whether the 
female tenant is a Hindu, a Mohammedan or a Christian or belongs to 
any other sect. 

There would also be some violence to language in interpreting the 
expression “In the case of a widow of Class II in Section 24, remarries” 
occurring in Section 25, Clause (1). It would not be possible to interpret 
this as including the case of a widow who has inherited an interest similar 
to that in Section 24, The expression is a rigid one and it applies only to 
the specific case of a widow of Class II in Section 24 remarrying. 

One other argument was advanced before me and it was to the effect 
that if Clause (2) of Section 25 were to apply also to the case of a widow 
having a life estate only, such as a widow who inherited under Section 22 
of the previous Act, the clause would not be effective, inasmuch as the clause 
provides that in the case of the death of such a person ber interest in the 
holding shall devolve and as her interest in the holding was only till death 
there is nothing which can devolve after her death; but practically the same 


words are used in Clause (1) which ex-hypothesi applies to the devolution 


of an interest of a life-estate holder. The words there are “such interest 
shall devolve,” and if we investigate as to what such interest is we find 
that the interest which she has inherited is only a life-interest. No differ- 
ence would be made by the saving clause “notwithstanding anything con- 
tained in Section 35” for that safeguard applies possibly to surrender or 
abandonment only. I am, therefore, of the opinion that where a Hindu 
occupancy tenant died while the Tenancy Act of 1901 was in force and 
was succeeded by his widow and the widow died after the coming into 
force of the Tenancy Act of 1926, the succession would be governed by 
Sub-section 2 of the new Tenancy Act, and that the nearest collateral male 
relative in the male line of descent who shared in the cultivation of the 
last male occupancy tenant at his death would not be entitled to succeed 
under Section 24 of Act If of 1926 or otherwise. 

For the reasons given above my answers to the various questions that 
have been referred to me for opinion are:— 


Question No. 1—Whether where a Hindu occupancy tenant died while 
the Tenancy Act (Act II of 1901) was in force and was succeeded by his 
widow and the widow died after the coming into force of the Tenancy 
Act of 1926, the succession is governed by Section 25, Sub-section (1) or 
Section 25, Sub-section (2) of the new Tenancy Act? 

Answer—The succession would be governed by Sub-section 2 of the 
new Tenancy Act. 

Question No. 2—Under the circumstances of question 1, is defendant 
No. 1 entitled to succeed under Section 24, Act III of 1926, or otherwise 
to the occupancy holding on the finding that he is the nearest collateral 
male relative in the male line of descent, and that he shared in the cultiva- 
tion of the last male occupancy tenant at his death? 
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Answer—No. 

Question No. 3—Is it open to the defendants in d: second appeal to 
have the case sent back to the court below for a finding as to whether, if 
defendants are not entitled to succeed as heirs of the last male occupancy 
tenant, they are entitled to claim the whole occupancy tenancy by sur- 
vivorship under Section 26, U. P. Act II of 1926, as co-tenants of a tenant 
who has died leaving no heir entitled to succeed? 

Answer—No. 

Question No. 4—On the admision in Paragraph 2 sind the plea in 
Paragraph 4 of the additional pleas-af the written statement; was it open 
to the revenue court to come to a finding of joint ownership of the occu- 
pancy tenancy by defendant 1 and Debi Prasad? 


Answer—No. 


RAM PRASAD THAKUR PRASAD (Firm) (Applicant) 
Versits 
KAMTA PRASAD SITA RAM (Firm) (Opposite party) * 
Partnership Act, Secs. 69, 74 and 1(3)—Snit by firm—Not registered in accord- 
ance with Sec. 59—Whether suit barred by Sec. 69. 

A suit brought after October 1, 1933 by a firm, which has not been 
registered in the manner set forth in Sec. 59 of the Partnership Act (IX of 
1932), is barred by Sec. 69 of the Act, even though the cause of action 
accrued before the Act came into force. 

Civ Revision from an order of MAULVI MUHAMMAD AQB NOMANI, 
Judge of Small Cause Court, Gorakhpur. 


Sankar Saran for the applicant. 

S. B. L. Gaur for the opposite party. 

The following judgment was delivered by 

KENDALL, J.—This application has raised a technical question in con- 
nection with the Indian Partnership Act of 1932. The plaintiff, purport- 
ing to be a firm, entered a plaint on October 27, 1933, which was admitted 
and registered on November 28. On March 23, 1934, he made an appli- 
cation to amend the plaint after having obtained a certificate to the effect 
that the firm had been registered in accordance with Section 59 of the Act. 
The plaint was amended accordingly, after which the written statement 
was filed in which the objection was raised that the suit, as framed, was 
barred by Section 69 of the Act. The trial court appears to have rejected 
the plaint, giving as a reason that it was admitted by the plaintiff that the 
firm was not registered when the suit was filed. 

It has been argued in the first place that this statement of the court is 
incorrect, as the plaintiff never admitted that the firm had not been regis- 
tered when the suit was filed. It has now been proved by an affidavit that 
the plaintiff made an application for registration on October 25, 1933, 
ie., two days before the plaint was filed; and it has been pointed out that 
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under Section 58 of the Act, 
The registration of a firm may be effected at any time by sending by 
post or delivering to the Registrar. a statement in the prescribed 
orm li. 

This had ba foie and, therefore, it is argued the registration had 
been effected and the suit was good. If Section 58 stood alone, this argu- 
ment might have some force, but Section 59 shows that registration amounts 
to more than what is said in Section 58. The Registrar, under Section 59, 
must be satisfied that the provisions of Section 58 have been duly complied 


+ with, and he must record an entry of the statement in his register. Fur- 


ther, it is provided in Section 69 as follows:— 
No suit to enforce a right arismg from a contract or conferred by this 
Act shall be instituted in any Court by or on behalf of any person suing 
as a partner in a firm against the firm . unless the firm is registered 
end the person suing 1s or bas been shown in the Register of Firms as a 
partner in the firm. 

It is necessary, therefore, not only that the firm should be registered; 
but the person suing must be shown as a partner in the firm; and it is 
admitted that on the date when the plaint was filed the second part of this 
condition had not been carried out. 

On behalf of the applicant it has been argued by Mr. Shanker Saran 
that Section 74 of the Act will have the effect of curing any irregularity 
in the procedure. Under that section 


Nothing in this Act . shall affect or be deemed to affect 
(a) any right, title, interest, obligation or liability already acquired, 
accrued or incurred before the commencement of this Act 

The plaintiff’s right to realise money from the defendant by means a 
a suit, if necessary, had accrued before the Act came into force, and it is, 
therefore, argued that nothing in the Act can affect that right. ‘This is 
perfectly true. Nothing in the Act could affect the plaintiffs right to 
realise money from the defendant by means of a suit. The question, how- 
ever, is not one of right, but of procedure. The Act lays down the proper 
procedure, namely, that the registration of the firm should be completed 
in the manner set forth in Section 59 before the: suit can be instituted. 
The plaintiff never had a right to institute a suit in a manner that violated 
the provisions of the Act. Such a right, in fact, could not exist; and even 
if it could be deemed to exist it certainly did not exist before the Act came 
into force. It appears to me to be clear that the Act has not affected the 
plaintiff’s right in any way, but has only regulated his procedure, and this 
procedure he was bound to follow. The provisions of Section 69 are 
mandatory, and appear to be as rigid as those of Section 80, Civil Procedure 
Code. 

It has bach finally argued on behalf of the applicant that, as the plaint 
was amended under the orders of the Court on April 4, 1934, the suit 
should have been deemed to have been instituted on that date, and as the 
certificate was obtained before that date, it ought to be held that the provi- 
sions of Section 69 have not been violated. ‘The terms of Section 69, 
however, are very specific, namely, that 

No suit . shall be instituted . . unless the firm is registered and 
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the person suing ‘is or has been shown in Register of Firms as a partner in crn ° 

the firm. ce 
It cannot be said that the suit was instituted anly when the plaint was ues 
amended. It was undoubtedly instituted before the provisions of the Act Ram Prasan 
had been complied with. I am, therefore, of opinion that the decision of Pantie 
the trial court is correct, though it may be inaccuraté in stating that the » 
plaintiff had admitted that the firm was not registered when the suit was Kamra 
filed. The plaintiff’s proper remedy is, as the lower court has pointed out, ~ ine 
to file a fresh suit, and if necessary, to ask the Court to give him the 
benefit of Section 14 of the Indian Limitation Act. It will be for the *##!, J. 
trial court to decide whether the provisions of that section apply. The 
application is dismissed with costs. ` Application dismissed 
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DANMAL PARSHOTAM DASS (Firm) (Plaintiff). pln 
l VETSHS 1935 
BABU RAM CHHOTE LAL (Firm) (Defendant) * E 
Partnership Act, Secs. 69, 74 (b) and 1(3)—Suit by unregistered firm—Institnted al aa 
after October 1, 1933—Ceuse of action accrued before commencement of cor ansan.- 
the Act—Whether suit barred by Sec. 69. on 
Per BENNET, J. (SuLAmAN, C. J. donbting):—A suit brought after Benner, J. 
October 1, 1933 by an unregistered firm is barred by Sec. 69 of the Part- 
nership Act (IX of 1932) even though the cause of action accrued before 
the commencement of the Act, and such a suit is not saved by Sec. 74 
of the Act. Snrendrenath v. Menoher Das, 39 C. W. N. 67 and Raw 
Prasad Thakur Prasad v. Kamta Prasad Sita Ram, 1935 A. L. J. 1243 
followed. 


Civ. Revision from an order of J. C. MaL Esq., Judge of Small 
Cause Court, Cawnpore. ; 


S. N. Seth for the appellant. 

N. C. Vaish for the opposite party. 

The following judgments were delivered:— 

BENNET, J.—This is a civil revision by a plaintiff whose suit has been Bernet, J. 
dismissed by the Small Cause Court on the ground that the suit was brought _ 
by an unregistered firm and that Section 1 and Section 69 of the Indian 
Partnership Act (Act IX of 1932) bar the suit. The plaint was headed 
‘Firm Danmal Parshotam Das, through Sidh Gopal, one of the owners of 
the said firm.” Section 69(2) is as follows:— 

No suit to enforce a right arising from a contract shall be instituted 

. in any court by or on behalf of a firm against any third party unless the 

firm is registered and the persons suing are or have been shown in the 
Register of Firms as partners in the Firm. 

The argument for the applicant in revision is that Section 74 of the 
Act prevents Section 69(2) from applying to the present case, and there- 
fore the present plaint is a valid plaint. In this connection we may 
observe that Section 1(3) provides in regard to the Act 

Tt shall come into force on the Ist day of October, 1932, except Section 
69 which shall come into force on the 1st day of October, 1933. 
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° Gam The Act therefore provided that this particular Section 69, which requires 
1935- that a suit shall only be instituted on behalf of a registered firm, was not 
to apply for a périod of one year after the rest of the Act came into 
peimiat« force. The conclusion to be drawn from this provision is that the Legis- 
-Dass lature intended that an opportunity should be given to unregistered firms 
v. to be registered before the somewhat drastic provisions of Section 69 were 
canu R enforced against those firms. For the applicant Mr. Seth argued that 
this provision’ was only intended to operate in regard to causes of action 
Bennet, J. which had arisen after the main porion of the Act came into force. -It 
appears that this would be a very small matter as it is not common for 
a suit to be brought in regard to a cause of action arising within one year 
from the suit; at least so far as suits on contracts are concerned. It is 
more probable that the provision in Section 1, Sub-section (3) was intend- 
ed to have a wider effect and to apply to all suits which an unregistered 
firm desired to bring: within one year after the main provisions of the 
Act came into force. 
The argument of learned counsel for applicant was in regard to the 
meaning of Section 74, and especially of the first three Clauses (a), (b) 
and (c) which state as follows:— 
Nothing in this Act or any repeal effected thereby shall affect or be 
deemed to affect— 
(a) any right, title, interest, obligation or liability, already acquired, 
accrued or incurred before the commencement of this Act, or 
(b) any legal proceeding or remedy in respect of any such right, title, 
interest, obligation or liability, ar anything done or suffered before the 
commencement of this Act, or 
(c). anything done or suffered before the commencement of this Act. 
Now learned counsel for the applicant in revision argued that the 
meaning of Section 74, Sub-section (b) was that any legal proceeding or 
remedy in respect of a right, title, interest, obligation or liability which 
had been mentioned in Sub-section (a), which was a right, title, interest, 
obligation or liability accrued or incurred before the commencement of 
the Act would be altogether barred from the provisions of Section 69. 
That is, he argued, that a suit could te brought at any time even many 
years after 1933, if the right, title, interest, obligation or liability had 
been acquired, accrued or incurred before the commencement of the Act. 
His argument was that the last two lines of Section 74, Sub-section (b) 
must be read apart from the rest of the section; that is, the words “any- 
thing done or suffered before the commencement of this Act” formed an 
entirely separate clause and that the words “before the commencement 
of this Act” did not modify “any legal proceeding or remedy”. ‘There 
are several points to be noted in regard to this theory. The conclusion 
which learned counsel desires to draw is that if the words “any legal 
proceeding or remedy” are not limited to any legal proceeding or remedy 
before the commencement of the Act, then the legal proceeding or remedy 
need not follow the procedure of the Act and in particular the procedure 
of Section 69(2). Now in the first place even taking the interrretation 
of learned counsel, his conclusion is not a necessary result. The section 
may mean that a right will exist to take a legal- proceeding or remedy, 
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which is a vested right which came into existence before the Act- But Cr 
it does not follow that the legal proceeding or remedy should not follow  — 
the procedure laid down by the Act. In other words, the section deals 1995 
with substantive rights and does not deal with legal procedure. In my Dinar 
opinion if the Sub-section 74(5) was intended to deal with procedure jt Parstoraas 
would begin “(b) the procedure in any legal proceeding or remedy.” It oa 
appears to me that the word procedure does not go well with the word Basu Rax 
remedy, and this is another reason why I think that the word “procedure” CHHOT! Lat 
cannot be understood in this Sub-section (b). The view which I take is geaner, J, 
that on this construction put forward by learned counsel the section merely 
lays down that for any right, title, interest, obligation, or liability men- 
tioned in (a), or for anything done or suffered before the Act, there will 
always be a legal proceeding or remedy, but such a legal proceeding or 
remedy must be taken in accordance with the Act. ‘The second point is 
that this view that Section 74 refers to substantive rights only and not 
to. rules of procedure is supported by the analogy of the General Clauses 
Act, Act X of 1897, Section 6. In Section 6 ir is stated that where an 
Act has been repealed the appeal shall not affect any investigation, legal 
proceeding or remedy in respect of any such right, privilege, obligation, 
liability, penalty, forfeiture or punishment as aforesaid. The words “any 
such right etc.” refer to the right etc. in Section 6(d). Similarly the 
words “any such right” in Section 74(6) of the Partnership Act refer to 
the right etc. in Sub-section (a). There is a parallel between the two 
provisions in the two Acts. And decisions have always held that under 
the General Clauses Act for matters of procedure a new Act must always 
be followed in the “legal proceeding or remedy,” but any right etc. which 
has already accrued under the Act which has been repealed will remain. 
On the theory of learned counsel for the applicant if a mortgage 
was executed before the present Code of Civil Procedure which came into 
force in 1908, a suit on that mortgage after 1908 would not be governed 
by the present Code of Civil Procedure but by the former Code. No 
ruling to this effect is produced by learned counsel. On the other hand, 
in regard to the Partnership Act there are two rulings which are produced 
against him. One of these rulings is contained in Surendra Nath De v. 
Manobar De* and is a ruling of a Bench of the Calcutta High Court. 
On page 69 it is stated in regard to Section 74 (b): 
But the words ‘before the commencement of the Act’ may be taken also 
` as referring to the legal proceedings or remedy in respect thereof. If the 
allocation of the words is in itself precise and unambiguous, no difficulty 
arises. But if the terms are ambiguous, then the intention of the legisla- 
ture must be sought for in the statute as a whole. As already pointed 
out, the other section in the Act would go to indicate that the intention 
of the legislature was to bring Section 69 into operation aginst the firms, 
if they do not register themselves or if they do not take proceedings 
respecting antecedent matters within a year from the date of the com- 
mencement of the Act. Section 74, Clause (b), therefore, does not save 
litigations started after the 1st day of October, 1933. 
The matter has also been before a learned single Judge of this Court 


139 CW. N. 67 
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Gr in Firm Ram Prasad Thakur Prasad v. rm Kamta Prasad Sita Rem’. ‘The 
[oss learned single Judge took the same view of Section -74, and held that a 
—— guit brought after October 1, 1933 by an unregistered firm was barred 
Dammar by Section 69 of the Partnership Act. I consider that these two rulings 
i as Should be followed, and that the provisions of Section 74 of the Partnership 
v. Act are iņtended to apply to substantive rights and not to matters of 
oao Ram procedure and ‘that the procedure laid down by Section 69 must be 
ee followed in a suit which is filed after October 1, 1933. One further point 
Bennet, J. arises in regard to this case, and that is that learned counsel points out 
that on June 27, 1934 the firm did become a registered firm and the certi- 
ficate was filed in court on July 27, .1934, that is, two days before the case 
was heard. He accordingly makes an oral request that he should be allow- 
ed to amend-his plaint. No such application was in his grounds of revision, 
which merely stated in ground No. 3 
; Because the registration certificate having been filed during the pen- 
dency of the suit, any defect even of it existed was cured. 
The question arose before the learned single Judge of this Court in a form 
more favourable to the plaintiff, as in the case before him the plaint had 
been amended by the orders of the court, and the argument was that the 
suit should be deemed to have been instituted on that date. He held 
however that the terms of Section 69 were imperative and that that section 
stated that oe 
no suit shall be instituted unless the firm is registefed and the person suing 
is or has been shown in the Register of Firms as a partner in the firm. 
I consider that this principle should be followed. Learned counsel argued 
that its parallel is to be found in Section 17 of the Small Cause Courts Act. 
That provision however is for a defendant who is making an application 
for the restoration of a suit which has been decreed against him. The 
present case is more parallel to the provisions for the rejection of a plaint 
under Order 7, Rule 11 on the ground that the suit appears from the 
statement of the plaint to be barred by any law. Under Rule 13 the 
remedy is to file a fresh plaint. Accordingly in the present -case, I think 
the remedy of the plaintiff is to file a fresh plaint so that no part of his 
plaint may be barred by limitation. I would therefore dismiss this civil 
revision with costs. p 
Selaa, SULAIMAN, C. J.—Undoubtedly it is a significant fact that as pro- 
C.J. vided in Section 1(3), Section 69 came into force one year after the com- 
ing into force of the Partnership Act. The reasonable inference is that 
the enforcement of this section was deliberately postponed in order to 
give unregistered firms a reasonable chance to get themselves regi 
before the section began to operate against them. Accordingly if there 
were nothing else in the Act it would be a legitimate conclusion that 
Section 69 would apply to all suits filed after the expiry of the period of 
one year. But there is also a possibility that the intention was to allow 
time to people, trading under the name of an unregistered firm, to come 
to know of the drastic change in the law, which should affect all contracts 
entered into after the expiry of that period. i 
Again, the fact that Section 69, prima facie, enacts a rule of proce- 
"1935 A. L J. 1243 
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dure, is one which supports the inference that it should apply to all the crm 





-suits filed after the expiry of one year. ae 
If there were nothing else in the Partnership Act, Section 69 would 
in terms apply to this case as it lays down that enn, 


no suit to enforce a right arising from a contract shall be instituted in Dass 
any Court or by or on behalf of any person suing as a partner in a firm v. 
against the firm or any person alleged to be or to have been a partner in agin 
the firm unless the firm is registered and the person suing is or has been ~“ —. 
shown in the Register of Firms as a partner in zhe firm. Salatm en, 
- But there is Section 74, which provides that wy 
nothing in this Act or any repeal effected thereby shall affect or be deemed 
to affect—(a#) any right, title, interest, obligation or liability, already 
acquired, accrued or incurred before the commencement of this Act, or 
(6) any legal- proceeding or remedy in respect of any such right, title, 
interest, obligation or liability, or anything done or suffered before the 
commencement of this Act, or (c) anything done or suffered before the 
commencement of this Act 
etc. So the main question for consideration is whether the provisions of 
Section 69 are not made subject to the provisions of Section 74, which is 
a saving clause for the protection of persons who had acquired certain 
rights prior to the commencement of the Act. 
There can be no doubt that the words “any such right” in Sub- 
section (b) refer to ` 
any right, title, interest, obligation or liability, already acquired, accrued 
or incurred before the commencement of the Act 
mentioned in Sub-section (4). Sub-section (b) must, therefore, read as 
Any legal proceeding or remedy in respect of any right, title, interest, 
obligation or liability already acquired, accrued or incurred before the 
commencement of this Act, or anything done or suffered before the com- 
mencement of this Act. 
It follows, therefore, that the legal proceeding or remedy referred to 
in Sub-section (b) is in respect of any right, title etc. which has already 
been acquired, accrued or incurred before the commencement of the Act. 
The next question is whether Sub-section (b) refers only to a legal 
proceeding or remedy in respect of such right etc. that was started before 
the commencement of the Act. The words are general and would ordi- 
narily include any suit or application for execution or any enforcement 
of a legal remedy in respect of a right, title etc. already acquired, accrued 
or incurred. ‘The difficulty is caused by the use of the expression “before 
the commencement of the Act” at the end of Sub-section (b). Now I 
quite agree that these words, if they were confined to “anything done or 
suffered,” would prima facie make Sub-section (c) altogether redundant, 
because the last words of Sub-section (b) are repeated therein. But if it 
be also understood that the noun “anything” is governed by the preposi- 
tional clause “in respect of” then the section would read as follows: 
Any legal proceeding or remedy in respect of any such right, title 
interest, obligation or liability, or in respect of anything done or suffered 
before the commencement of the Act. : 
On such a view, Sub-section (c) would not ar all be redundant, for 
that sub-section would apply to the thing done or suffered before the com- 
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mencement of the Act, whereas Sub-section (b) would apply to any legal 
proceeding or remedy in respect of such thing. There is great ditficulty 
in my mind in interpreting Sub-section (b), as if the words “before the 
commencement of the Act” were an adjectival clause qualifying the nouns 
“legal proceeding or remedy” and nor an adverbial clause indicating a 
point of time modifying the words “done or suffered.” If the former 
had been the intention, then the words should have been “Any. legal pro- 
ceeding or remedy taken before the commencement of this Act,” for the 
words “done or suffered” are inappropriate for being used in connection 
with “proceeding or remedy.” On the other hand, as a mere adverbial 
clause they can very well modify the words “done or suffered” without 
any difficulty from the point of view af grammar or meaning. ‘The sec- 
tion would then mean that nothing in the Act, including the provisions 
of Section 69, can affect any right, title, interest or liability, already 
acquired, accrued or incurred before the commencement of the Act, or 
can affect any legal proceeding or remedy in respect of any right, title 


etc. acquired before the commencement of the Act. It will then follow 


that a suit which is brought to enforce a right which had already accrued 
would not be governed by the provisions of Section 69 of the Act. 
The additional difficulty to be faced is that the provisions of the sec- 
tion are somewhat analogous to the provisions of Section 6 of the General 
Clauses Act. In Section 6(c) the wards “affect any right, privilege, obli- 
gation or liability acquired, accrued or incurred under any enactment so 
repealed” are mentioned, and then in Sub-section (e) it is provided that 
the repeal shall -not 
affect any investigation, legal proceeding or remedy in respect of any such 
right, privilege, obligation, liability, penalty, forfeiture or punishment as 
aforesaid. 

Indeed Section 6(¢) goes still further and lays down that 
any such investigation, legal proceeding or remedy may be instituted, 
continued or enforced as if the repealing Act or regulation had 
not been passed. 

Section 6 therefore indicates that any legal proceeding in respect of any 

right so previously- acquired is not barred. 

There are a large number of cases in which it has been held that suits 
filed after the coming into force of the Civil Procedure Code or the Limita- 
tion Act are generally governed by the later Acts and not by the earlier 
Acts under which the right might have accrued; but those decisions I 
understand proceeded mainly on the interpretation of the provisions of the 
Civil Procedure Code and the Limitation Act themselves and not on the 
application of Section 6(¢). It seems that Section 6(¢) would apply to 
those cases only where a previous law has been simply repealed and there 
is no fresh legislation to take its place. Where an old law has been merely 
repealed then the repeal would not affect any previous right acquired nor 
would it even affect a suit instituted subsequently in respect of a right 
previously so acquired. But where there is a new law which not only 
repeals the old law, but is substituted in place of the old law, Section 6 (e) 
of the General Clauses Act is not appħcable, and we would have to fall 
back on the provisions of the new Act itself. 
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I would therefore have great reluctance in holding that Section 74 Gm 
of the Partnership Act should be given a restrictive meaning and that Tsss 
although it specifically provides that any legal proceeding in respect of a —- 
right, title etc. acquired, accrued or incurred before the commencement Danmar 
of this Act should not be affected by anything in this Act, Section 69 ae 
still governs such suits. v. 

I have however 2 feeling that although the words chosen were alto- Baru Ra 
gether unhappy, the real intention might probably have been what my ee 
learned brother infers. ‘The case of Surendra Nath De v. Manobar De?  Sslemen, 
certainly supports his view, for the learned Judges in that case laid down Gedi 
that where a suit is instituted after the commencement of the Partnership 
Act though the cause of action accrued before the commencement of the 
Act, it was not saved by Section 74 (b), and that that section applies only 
to pending proceedings, that is to say, proceedings which were pending 
at the time when the Act came into force. This interpretation would 
unfortunately involve the introduction of words like “pending” in Sub- 
section (b) of ‘the Act. 

The case of Firm Ram Prasad Thakur Prasad v. Firm Kemta Prasad 
Sitaram“ is also directly in favour of the same view. As the case comes 
up before us in revision, I am not bound to interfere. Accordingly I 
think that on the whole I should concur in the order proposed by my 
learned brother that the revision be dismissed. 

By THE Court—The application is dismissed with costs. 

Application dismissed 


t39 C W. N. 67 : 11935 A. L J. 1243 
VETSHS —— 
SHIAM LAL AND ANOTHER (Defendants) * ad 


— 


Pertnership—Deed of inersbip—Partnership—When comes into existence— Sep. 3 
Finding on date of dissolution W betber one of fact. a 
Unless there is something in the partnership deed to show that the Taom, J. 
partnership evidenced by it was not to commence till a future date, the Seat AHMAD, 
presumption is that the partnership carne into existence on the very date i 
of the execution of the deed. 
The question when a partnership is dissolved is a mixed question of 
fact law. Batinath v. Chbote Lal, 26 A. L. J. 243 referred to. 
SECOND APPEAL from a decree of P. C. PLowDEN Esq., District Judge 
of Agra, confirming a decree of MauLvı MANZOOR AHMAD, Munsif. 
Panna Lal and B. Malik for the appellant. 
S. K. Dar and Din Dayal for the respondents. 
The judgment of the Court was delivered by 
IQBAL AHMAD, J.—The arguments in this appeal have extended over Igbe! Abed, 
a wide range, but we have come to the conclusion that the decrees of the J. 
courts below are perfectly correct and ought to be affirmed. 
The suit giving rise to the present appeal was for settlement of accounts 
*S. A. 846 of 1933 
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and, if necessary, for the dissolution af a partnership, which was entered 


- into between the plaintiff-appellant and the defendant-respondents by 


means of a registered deed of partnership dated March 9, 1925.’ The 
partnership was to run an oil mill at Allahabad. The building and the 
machinery belonged to the defendants and the plaintiff agreed to invest a 
sum up to Rs. 40,000 as working capital. It was provided in the deed of 
partnership that no partner shall have the right to dissolve the partnership 
for a period of three years, and that if the partners desired to carry on the 
partnership business after the expiry ot three years they could do so with 
mutyal consent. It was also provided by the deed that at the time of the 
conclusion of partnership the stock etc. in hand will be sold by auction. 

The present suit was filed by the plaintiff on March 19, 1931. It was 
alleged in the plaint that the partnership was not dissolved till the month 
of June 1928 and, as the suit was filed within three years from that date, 
it was within time. 

The defendants contested the suit infer alia on the ground that the 
partnership was dissolved more than three years before the date of the suit 
and the suit was barred by limitation. This contention of the defendants 
has been accepted by both the courts below. 

The trial court held that, as the partnership was for a fixed term of 
three years and as there was no reliable evidence to show that the parties 
either expressly or impliedly agreed to extend that period, the partnership 
came to an end on March 9, 1928. In this connection that court emphasis- 
ed the fact, that, long before the expiry of three years, the plaintiff with- 
drew a substantial portion of the amount contributed by him towards the 
working capital of the partnership and that, as from the very outset the 
business was carried on at a loss, it was to the interest of the parties to 
terminate the partnership as soon as possible. The trial court also made 
reference to the fact that the accounts of all the servants of the mill were 
cleared up and the servants were discharged in February 1928 and that 
after January 1928 the mill never worked. 


In the trial court it was argued an behalf of the plaintiff-appellant 
that, even if the partnership was for a fixed period of three years, it could 
not .be deemed to have been dissolved till June 1928, as the business of the 
partnership was not commenced till June 1925. The trial court repelled 
this contention holding that there was nothing in the partnership deed to 
show that the period of three years was to be computed from the date 
from which the mill began to work and that, in the absence of any such 
indication, the date of the commencement of the partnership must be 
deemed to be the date on which the partnership deed was executed. The 
trial court pointed out that the contention of the plaintiff that the partner- 
ship did not commence business till June 1925 was unfounded as it appeared 
that the period between the date of the execution of the partnership deed 
and June 1925 was spent in cleaning the mill and in making preparations 
for crushing oil seeds. 

It appears that some of the stock of the partnership remained undis- 
posed of on March 9, 1928, and this stock was sold up to June 1928. The 
plaintiff maintained that the sale of the stock was in continuance of the 
business of the partnership, and, as such, the partnership must be deemed 


$ 
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to have continued till the stock was sold viz., till June 23, 1928. The 
trial court held that the sale of the stock was not in pursuance of any 
cXpress or tacit agreement to continue tke partnership business, but was 
simply with a view to winding up the business, and, as such, the partnership 
could not be deemed to have been in existence during the period during 
which the stock in hand was sold. . 

Having arrived at the findings notec above the trial court dismissed 
the plaintiff’s suit. 

On appeal by the plaintiff the lower appellate court accepted the 
conclusions Sper | at by the trial court. It commenced its judgment with 
the observation that the trial court had written a very clear judgment to 
which nothing of importance could be acded. It held that the partner- 
ship commenced from the date of the partnership deed, viz., from March 
9, 1925, and, as the partnership was for a fixed period of three years, it 
came to an end on March 8, 1928. It also accepted the finding of the 
learned Munsif that the sale of the stock was not in continuance of the 
partnership business but was simply with a view to facilitate the winding 
up of the concern. 


The position that the partnership was for a fixed term of three years, 
with the option to the parties to continue business after the expiry of that 
period, has been contested on behalf of the plaintiff-appellant. But in our 
judgment the conclusion arrived at by tke courts below on the point is 
correct. The deed provides that it shall nct be open to any of the partners 
to sever his connection with the partnership for 2 period of three-years. 
This provision in the deed is followed by another stipulation that if the 
partners desired to continue the partnershi> after the expiry of three years 
they could do so. These two provisions in the deed of partnership lead 
to the irresistible conclusion that the parties contemplated that the business 
of the partnership shall be carried on for < fixed period of three years and 
that this period could not be curtailed by any of the partners. It is fur- 
ther clear that the parties to the deed also intended and did agree that the 
period of three years could not be extended except with the mutual consent 
of all the parties concerned. It follows that the period fixed for the con- 
tinuance of the partnership business was a fixed term of three years a 
period which could not be cut short but which could be extended by the 
express or implied consent of the partners. The conclusion of the court 
below that the partnership was for a fixed period of three years is, therefore, 
correct. : l 
Learned counsel for the plaintiff-appellant next contended that the 
partnership did not come into existence till the business of the partnership, 
viz., the crushing of oil seeds, actually commenced, and as this event did 


not happen till June 1925 and the suit was filed within three years from’ 


that date, the suit was within time. In support of this contention the 
learned counsel has referred to the definition of partnership in the English 
Partnership Act of 1890 (53 and 54 Victaria, Clause 39, Paragraph 1(1). 
By that Act “Partnership” has been defined as the relation which subsists 
between persons carrying on a business in common with a view of profit. 
It is argued that having regard to this deinition a partnership cannot be 
deemed to have come into existence till the business is actually carried on. 
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Crm In our judgment there is no substance in this contention. 
Da In the case before us we are not concerned with any oral agreement 
—— for carrying on a partnership business and we need not, therefore, discuss 

Smau Lat the various questions that may arise when a partnership is or has been 

smay La, Cried on in pursuance of such an agreement. In the present case we have 
—— a written deed of, partnership and, the question that arises for consideration 

Iqbal Abmed,is whether the mere fact, that the pressing of the oil seeds did not com- 

mence till June 1928, leads to the conclusion that the partnership business 
did not commence from the date of the partnership deed, though there is 
nothing in the deed to indicate that the partnership was to come into ~ 
existence not from the date of the execution of the deed but from a 
future date. 

Prima facie every instrument takes effect from the date of its execu- 
tion provided there is no expression in the document indicating an intention 
to postpone its operation to a future date. A deed of partnership must 
also be governed by a similar rule, and, therefore unless there is some thing 
in the deed to show that the partnership evidenced by it was not to com- 
mence till a future date, the presumption is that the partnership came into 
existence on the very date of the execution of the vide Lindley on 
Partnership, 9th edition, page 501. Whether or not parole evidence is 
admissible to show when a partnership actually commenced, when there is 
no provision in the deed of partnership specifying a date from which the 
partnership is to commence, is a question that does not arise in the present 
case. In the case before us it is specifically mentioned in the partnership 
deed that the parties became partners from the date of that deed. The 
whole tenor of the deed shows that the parties were in right earnest to run 
the mill immediately, and there is nothing in the deed to suggest directly 
or indirectly that the parties contemplated to defer the business of the 
-partnership to a future date. Apart from this, as pointed out by the 
courts below, the period intervening between March 1925 and June 1925 
was utilised for the purpose of setting the mill in order with a view to 
working the same when the seeds were available. That being so, there is 
no escape ftom the conclusion that the partnership ‘came into existence 
from the date of. the deed of partnership and, as the partnership was for 
a fixed term of three years, it stood dissolved on March 8, 1928, unless it 
could be shown that the parties by express or implied agreement consented 
to continue the partnership business. 

This brings us to the consideration: of the question whether the 
contention of the plaintiff-appellant that the partnership was continued 
till June 23, 1928, is or is not correct. The finding recorded by the 
lower appellate court on the point is adverse to the plaintiff-appellant. 
The learned counsel for the respondents has urged that the finding is a 
finding on a question of fact, and is, as such, binding on us in second 
appeal. In. support of this contention reliance has been placed on a 

- Division Bench decision of this Caurt in Baijnath vw. Chhote Lal’. One 
of the members of this Bench was a party to that decision. In that case 
the question was when the partnership stood dissolved and it was observed 
towards the close of the judgment in that case, that the appeal was con- 

126 A. L J. 243 j 
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cluded by the “finding of fact” recorded by the lower appellate court. 
The case relied upon by the learned counsel no doubt lends support to this 
contention but, on further consideration, we have come to the conclusion 
that the question when a partnership was dissolved is a mixed question of 
fact aad av. The facts relied upon by the parties in support of their 
respective contentions on the question as to when partnership was dissolved 
must necessarily be questions of fact and the findings recorded on those 
questions must, therefore, be findings on questions of. fact. But the 
conclusion drawn from proved facts is always a question of law. In 
other words, the question, whether the inference about the dissolution or 
non-dissolution of a particular partnership drawn by the lower appellate 
court from the facts found by it is or is not correct, is a question of law. 
It follows that in the case before us we must accept the facts found by the 
lower appellate court, but we must decide whether the conclusion drawn 
by that court from those facts, viz., that the partnership was dissolved in 
March 1928 is or is not correct in law. 
The facts found by the lower appellate court are as follows:— 


(1) The partnership business was run at a loss fram the very outset, 
and, as such, it was to the interest of the parties to terminate the business 
as soon as possible. 

(2) The mill ceased to work from January 1928. , 

(3) The accounts of the servants of the mill were cleared up and the 
servants were discharged in February 1928. 


The facts coupled with the fact that the partnership was for `a 
fixed term of three years furnished sufficient justification for the finding 
recorded by the lower appellate court that the:partnership came to an end 
in March 1928. We, therefore, accept that finding. 

The answer to the question, whether or not the disposal of the assets 
of a partnership, which had been entered into for a fixed and definite 
period, is or is not in pursuance of an agreement to continue the business 
after the stipulated period is never free from difficulty. In some cases 
the disposal of the assets may -be -in pursuance of such an agreement; in 
others the disposal may be simply to facilitate the winding-up of the 
concern. The decision of each case must depend on its own facts and 
circumstances and it is impossible to lay down any rule of universal appli- 
cation on the subject. In the present case the courts below held that the 
sale of the little stock that remained in hand could not be deemed to have 
been in pursuance of an agreement to extend the period of partnership 
and we agree with that finding. 

Learned counsel for the appellant lastly argued that a reply to a 
notice sent on behalf of the defendants to the plaintiff constituted an 
acknowledgment of liability on the part. of the defendants to render 
‘accounts and, as the present suit was filed within three years of the date 
of that acknowledgment, it was within time. This point was not raised 
in either of the courts below, nor was any reference to this alleged acknow- 
ledgment made in the plaint as required by Order VII, Rule 6, C. P. €. 
It would not, therefore, be fair to the respondents to allow this point to 
be raised for the first time in second appeal. Apart from this, on a 


€ 
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perusal of the reply referred to, it is abundantly clear that it does not 
contain an acknowledgment of liability by the defendants to render 
accounts to the plaintiff. l : 
For the reasons given above we affirm the decrees of the courts below 

and dismiss this appeal with costs. 
Appeal dismissed 


NATH SAH (Defendant) % 
VETSHS 
DURGA SAH (Plaintiff) * 
Contract Act, Sec. 25 (3)—Promise to pay time-barred debt—When can form vood 
comsideration—Negotiable Instruments Act, Sec. 80—"Same”—Meaning of. 

Where there-is nothing but a mere promise to pay a time-barred debt, ° 
then unless that promise is in writing and signed by the person to be 
charged therewith, it would not form a good consideration. But where 
there is not merely a promise to pay a time-barred debt, but there is a 
novation of contract under which fresh consideration passes from the 
promisee and there is on the part of the promisor the receipt of such 
consideration as well as-a promise to pay time-barred debt, the two taken 
together would amount to a valid agreement, although the previous debt 
had been barred by time. This would be particularly so where it was 
clear that the creditor would not have advanced further consideration 
unless promise to pay the time-barred debt had also been made. 

Ganapatty Moodelly v. Munisewmi Moodelly, I. L. R. 33 Mad. 159 and 
Bindeshri Prashad v. Serju Singh, 1921 A. L. J. 446 relied on; Appe Roy 
V. Surge prakasa Reo, I. L. R. 23 Mad. 94 distinguished. 

The word ‘same’ in Sec. 80, Negotiable Instruments Act, refers to the 
amount due on the instrument and not to the interest on that amount. 
Where no rate of interest is specified in a written instrument, then not- 
withstanding any contract to the contrary, the interest is to be calculated 
at the rate of 6% per annum, and the date from which such interest should 
be calculated should be the date on which the principal amount ought to 
have been paid, that is, it becomes payable. 

SECOND APPEAL from a decree of MAULVI SHAMSUL Hasan, District 
Judge of Kumaun, confirming a decree of L. H. NIBLETT EsQ., Subordinate 
Judge of Naini Tal. 


Basudeva Mukerji for thë appellant. 
G. Agarwala and K. N. Agarwala for the respondent. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is 2 defendant’s appeal arising out of a suit 
on a promissory note, dated June 22, 1929 for Rs. 900 which contained 
no mention of any liability to pay interest. The plaintiff alleged in the 
plaint that the promissory mote had been executed in respect of some old 
debt, and after borrowing money in cash. In his defence the defendant 
pleaded that he had received only Rs. 200 out of the amount of the pro- 


= missory note and did not get the balance. He also denied his liability to 


pay interest, which the plaintiff had alleged had been agreed upon orally 
*S. A. 623 of 1932 
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to be at 1 per cent per mensem. The plaintiff replied that although only 
Rs, 200 had been paid in cash, the balance of Rs.-700 consisted of a sum 
of Rs. 500 due on a previous promissory note of April 15, 1926 and 
Rs. 200 interest due thereon at 1 per cent per mensem as well as Rs. 20 
on ą parole debt. The court of first instance decreed the claim for Rs. 900 
together with past and future interest at 6 per cent per annum. The 
defendant appealed, but the plaintiff submitted to the decree. On appeal 
the decree of the first court has been affirmed. i 

The first point urged in appeal is that the consideration of Rs. 700 
alleged by the plaintiff was non-existent inasmuch as the debt had become 
time-barred. A time-barred debt cannot be recovered, and an oral pro- 
mise to pay a time-barred debt is not a good consideration under Section 
25 of the Indian Contract Act. But if the promise to pay a time-barred 
debt either wholly or in part is made in writing and signed by the person 
to be charged therewith, then the consideration is not void under Sub- 
section (3) of that section. In the present case the defendant in writing 
signed by him agreed to pay Rs. 900 which apparently included the time- 
barred debt as well, but there was no specific reference to this earlier debt. 
There is some authority for the view that it is not necessary for the pur- 
poses of Section 25, Sub-section (3), specifically to refer to the previous 
time-barred debt, so long as it can be ascertained that there is a promise 
in writing to pay such debt. Genapetty Moodely v. Mumisewmi 
Moodely’. On the other hand, there are some observations in the case 
of Appa Roy v. Swrgaprakasa Rao? which support the contrary argument, 
though the latter case can be distinguished on facts. 

It seems to us that where there is nothing but a mere promise to pay 
a time-barred debt, then unless that promise is in writing and signed by 
the person to be charged therewith, it would not form a good consider- 
ation. But where there is not merely a promise to pay a time-barred 
debt, but there is a novation of contract under which fresh consideration 
_ passes from the promisee and there is on the part of the promisor the 
receipt of such consideration as well as a promise to pay time-barred debt, 
the two taken together would amount to a valid agreement, although the 
previous debt had been barred by time. This would be particularly so 
where it was clear that the creditor would not have-advanced further 
consideration, unless a promise to pay the time-barred debt had also been 
made. © The case of Bindeshri Prasad v. Sarju Singh’ has some bearing on 
this point. In that case the defendant’s father, while a ward of the Court 
of Wards, had executed a promissory note in favour of the plaintiff for a 
certain sum, and after release of the estate and the death of the defendant’s 
father, he executed a fresh bond in favour of the plaintiff for an addi- 
tional consideration and also promising to pay his deceased father’s debt. 
It was held that the contract was-not unlawful and was enforceable. In 
that case the bond was executed before the coming into force of the 
Usurious Loans Act of 1916. The court held that Section 25 was not 
applicable to such a case. It is difficult to hold that a fresh contract of 
this kind is in any way illegal, void or ineffective. ‘The mere inadequacy 

IL L R. 33 Mad. 159 "LL. R 23 Mad. 94 
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of the consideration cannot be enquired into by the court. Nor can it be 
said that any part of the consideration was merely absent within the 
meaning of Section 44 of the Negotiable Instruments Act or that part 
of the consideration had subsequently failed. We therefore hold that the 
courts below have rightly held that the amount due on the previous pro- 
missory note could have been legally included in the consideration for the 
second contract. . The same argument would have applied to the promise 
to pay interest at the contractual rate of 1 per cent per mensem on the 
previous debt, which also would then have been a part of the consideration 
for the second contract. 


We find, however, that neither the plaintiff nor his father specifically 
stated that there was any agreement at the time of the execution of the 
first promissory note to pay interest at all. Indeed as regards the second 
promissory note, although the plaintiff said that it was settled orally bet- 
ween them that interest would be paid at 1 per cent per mensem, the 
plaintiff’s father clearly stated that no interest had been agreed on when 
the promissory note Ex. A was written. There is also no clear finding 
by the lower appellate court that any such agreement had really been 
entered into. We must accordingly disallow interest on that amount. 


The second contention urged on behalf of the appellant is that the 
interest on the second promissory note should not be allowed at all, and 
in any case not from a date earlier than the institution of the suit. It 
seems to us that although there might be no agreement as to payment of 
interest entered in the promissory note, a collateral agreement to this effect 
can be proved under Proviso (2) to Section 92. Where the written 
agreement merely mentions the promise to pay the principal and is silent 
as to the payment of interest, it does not amount to adding to the terms 
of the contract if by collateral agreement a promise to pay interest is also 
proved as such an agreement is not in any way inconsistent with the terms 
of the written document. Were, however, a rate of interest specified and 
that rate were tried to be varied, the position would be different. ` 

The main difficulty arises in the case on account of the difficulty in 
interpreting Section 80 of- the Negotiable Instruments Act. Under Sec- 
tion 79 where the interest at a specified rate is expressly made payable on 
a promissory note, the interest is to be calculated at the rate specified on 
the amount of the principal money from the date of the instrument, and 
under Section 80 when no rate of interest is specified under the instru- 
ment, interest on the amount due has to be calculated at the rate of 6 
per cent per annum from the date at which the “same ought to have been 
paid by the party charged.” It is noteworthy that in one section the 
Legislature has expressly used the expression “from the date of the instru- 
ment,” while in the other section the words are “from the date at which 
the same ought to have been paid.” The first point to consider is whether 
the word “same” means interest or amount due thereon. On this point 
also there has been a conflict of opinion. The Bombay High Court in 
Ganpat Tukaram Mali v. Sopana Tularam Mote*, the Lahore High Court 
in Kburshed Haq v. Ramditta Mallas® and the Patna High Court in Bishun 

“I. L R. 52 Bom, 88 "1928 A. L R. Lah. 665 
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Chand v. Audh Behari Lal have taken the view that the word “same” 
must mean the amount of principal and not the interest. On the other 
hand, a learned Judge of the Calcutta High Court in Prem Sen v. Radha- 
ballan Kankara" came to the conclusion that the word “same” should. mean 
interest. The section has been amended by Act XXX of 1926, and the 
words “notwithstanding any agreement relating to interest between any 
parties to the instrument” have been added therein. 


There are difficulties in either view. If the word “same” were to refer 
to interest only and not to the amount, then in a case where there is 
neither specification of any rate of interest nor even of interest, it would 
be difficult to see from what date interest ought to be calculated, as there 
would be no date from which interest ought to have been paid, unless it 
were assumed that it would necessarily become payable on the date on 
which the principal would become payable. On the other hand, if the 
word “same” refers to the amount, then there may be difficulty in apply- 
ing the section to a case where the principal amount is due immediately 
but there is a contract that interest would be payable after a fixed time, 
though no rate of interest is specified. If the interest is to be calculated 
from the date when the principal becomes payable, it would be contrary 
to the written contract. The matter is not free from difficulty, but we 
think that on the whole the word “same” should be understood to refer 
to the amount due on the instrument and not to the interest on that 
amount, because the noun amount was nearest to it before the amendment. 
It would, therefore, follow that interest is to be calculated from the date 
at which the amount of the principal ought to have been paid. This is a 
reasonable construction because the Legislature was providing for payment 
of interest in a case where no rate of interest is specified, and it is quite 
reasonable to assume that interest should be calculated from the date on 
which the principal sum becomes payable. 

Now there is a clear distinction between (1) an amount payable 
immediately and (2) an amount payable on demand or an amount pay- 
able after the expiry of a fixed time after demand or after sight or after 
presentation. In the first case there can be no doubt that the principal 
amount becomes payable immediately and in such a case interest has to 
be charged from that date. But where the amount becomes payable only 
on demand or at sight or on presentation, it would be difficult to say that 
the amount ought to have been paid on the very date of the instrument. 
No doubt it is not necessary for a plaintiff to make any previous demand 
of payment before instituting his suit on the basis of a promissory note. 
Such a suit cannot fail on the mere ground that no previous demand had 
been made. Nevertheless the amount cannot be said to have been pay- 
able until the demand is made, and in this case the demand is not consi- 
dered to be made until the suit is filed. ‘This was the view expressed in 
the case of Prem Sen v. Radbaballo Kankara quoted above. 

Prior to the amendment of Section 80 their Lordships of the Privy 
Council in the case of Ghenshiem Lalji v. Ram a ga! distinctly 


*2 Pat. L. J. 451 i TL L. R. 58 Cal 290 
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held that Section 80 conferred a right on creditors to interest where no 
rate of interest was specified and did mot take away any right to recover 
interest which’ had accrued either under the Usurious Loans Repeals Act 
or had been acquired by contract. Subsequent to that ruling Section 80 
was amended and the words “notwithstanding any agreement relating to 
interest between any parties to the mstrument” have been added, which 
would make the section applicable in spite of any contrary agreement 
relating to interest between the parties to the instrument. -There seems 
to be no reason why this part of the section should apply only to the rate _ 
at which interest is calculated, and not to the date from which such interest 

is to be calculated. It would, accordingly, follow that where no rate of 
interest is specified in a written instrument, then notwithstanding any 
contract to the contrary, the interest is to be calculated at the rate of 
6 per cent per annum, and the date from which such interest should be 
calculated should be the date on which the principal amount ought to. 


have been paid, that is, it becomes payable. In the present case there was - 


in fact no proof that there was any private agreement to pay interest at 
any rate at all. Even if there had been one, we would have been com- 
pelled to hold that under Section 80 interest should be charged from the 
date of the demand only. There is no proof here that any demand was 
made prior to the suit. Accordingly the plaintiff was not entitled to 
charge interest for any period prior to the institution of the suit. Since 
the institution of the suit the plaintiff is certainly entitled to interest .at 
6 per cent per annum simple until the date of realisation. We accordingly 
allow this appeal in part, and modifying the decrees of the courts below, 
decree the plaintiff's claim for Rs. 720 together with interest on this 
amount at 6 per cent per annum simple from the date of the institution 
of the'suit till realisation. The parties will receive and pay costs in pro- 
portion to success and failure throughout. i 
z Decree varied 


EMPEROR* 


Municipalities Act (Local, II of 1916), Secs. 307, 318 and 321—Case under Sec. 
307—Whether Criminal Court can go into legality of notice falling within 
purview of Sec. 318—Sec. 209(b)—Private drain—Lies in a street—W bether 
permission sender Sec. 209(b) necessary. 

"' The only method by which a person aggrieved by a notice falling within 
the purview of Sec. 318, Municipalities Act, can challenge the validity of 
that notice is by way of an appeal to the District Magistrate or other special 
officer appointed by the Local Government, and if fails to avail himself of 
that remedy, no other authority such as a criminal court trying a case 
under Sec. 307 of the Municipalities Act can question the validity of the 
notice. Har Prashad v. King-Enrperor, 1932 A. L. J. 579 followed, Kashi 
Prashad v. Municipal Board, Benares, 1935 A. L. J. 68 distinguished. 

- Any person wishing to make a structure or projection over a private 
: "Cr. Rey. 181 of 1935 
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drain is bound to obtain permission therefor under Sec. 209(5), Municipali- 
ties Act, provided the drain lies in a street. 
CRMINAL REVISION from an order of PANDIT VisHNU RAM MEHTA, 
Additional Sessions Judge of Ghazipur. 
A. P. Pandey for the applicant. 
Madan Moban Lal and Shri Ram for the opposite party. 
M. Walinllah (Assistant Government Advocate) for the Crown. 


The Court delivered the following judgment:— 


This is an application in revision by one Baijnath Ram, a eee of 
Ghazipur, against his conviction by 2 Magistrate of two separate offences 
- under Sections 210 and 307 of the Municipalities Act (Act II of 1916), 
which has been upheld by the Additional Sessions Judge of ee as He 
has been fined Rs. 10 for each offence. 


The prosecution of the appellant in this case was launched in rather 
peculiar circumstances, from which it would appear that the municipal 
authorities at Ghazipur did not fully realize their responsibilities in dealing 
with these civic affairs. The applicant owned a double-storeyed louse 
abutting on a public road running through a market with a drain on each 
side. The house having been considerably damaged by the earthquake in 
January 1934, the applicant decided to pull it down and to re-erect a new 
one instead. Accordingly, on February 15, 1934, he gave a notice to the 
Municipal Board under Section 178 of the Municipalities Act attaching 
thereto a plan of the proposed building, as required by the Rules. It is 
admitted that the plan showed a balcony or projection on the upper storey 
and a structure over the drain in the lower storey. The chairman of the 


Board, who received the notice, called for a report in the ordinary course . 


from the Municipal Health Officer, who inspected the locality and objected 
to the structure over the drain on sanitary grounds. In spite of that objec- 
tion the Chairman proceeded to pass an order on May 25, 1934 sanction- 


ing the proposed building in accordance with the plan submitted by the - 


applicant with the direction that the structure over the drain Bold be 
so constructed as not to obstruct the cleaning and flushing of the drain. 
This sanction was endorsed on the back of the plan submitted by the 
applicant and was conveyed to him on May 28, 1934. A very important 
point to be noted about this endorsement is that it was signed not only 
by the Chairman but also by the Executive Officer. Armed with this 
sanction, the applicant forthwith started the construction of the building 
in accordance with the approved plan. On July 5, 1934 some employee 
of the Municipal Board made a report to the Executive Officer drawing 
his attention-to the fact that in building the new house the applicant had 
constructed a balcony or projection on the upper storey and had also made 
some structure over the drain on the margin of the road. On this report, 
the Executive Officer, who, as noted. above, had put his signature on the 
sanction accorded to the applicant by the Chairman, proceeded to pass an 
order on July 18, 1934 directing that a notice be issued Go thé applicant 
asking him to remove the balcony or projection. A notice was accordingly 
issued on July,23, 1934, but it was not served on the applicant until August 
2, 1934. This notice was ‘confined to the balcony or projection in the 


Malle, j 
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upper storey, and the applicant was directed to remove it. Another notice 
was, however, issued on August 2 and was served on the applicant on the 
same date referring both to the balcony or projection and the structure - 
over the drain and directing him to stop the construction of the front 
portion of his building. The fact that these notices were duly served on 
the applicant but he did not comply with them is not denied, though with 
reference to the latter notice directing him to stop further construction of 
the front portion of the building it is contended—and not without some 


. force—that by the time it was served on him the construction of that 


portion had already been completed. On August 11, 1934, a third notice 
was issued to the applicant asking him to show cause why he’should not be 
prosecuted for failing to comply with the notices already served on him - 
and why the balcony and the structure over the drain, which he had 
constructed without obtaining a proper sanction, should not be demolished. 
In answer to that notice, which was served on him on August 13, the 
applicant protested that the construction in question had been made in 
accordance with the plan sanctioned by the Board and had been completed 
long. before. The Executive Officer then proceeded to file a complaint 
against the applicant under Sections 210 and 307 of the Municipalities Act, 
which ultimately resulted in his conviction as mentioned above. 

The applicant’s defence, which has been rejected by both the courts 
below is, firstly, that.the construction in question having been made in 
accordance with the sanction of the Board duly obtained by him he cannot 
be held guilty of an offence under Section 210 of the Act, and, secondly, 
that the Board being bound by its own sanction had no power to get those 
constructions demolished, and hence the notices issued by the Board were 
not valid notices under the Act. With reference to one of those construc- 
tions, viz., the‘structure over the drain, it is further pleaded that the Board 
had no right of action, inasmuch as the drain was the private property of 
the applicant. ea 

The trial court found (1) that having regard to the nature of the 
construction in dispute, the sanction obtained by the applicant was not a 
proper one; inasmuch as it was his duty, under Section 184(2) of the Act, 
to make a separate application for sanction in respect of those constructions 
which fell within the purview of Section 209, and his failure to do so made 
him liable to the penalty provided for in Section 210 and (2) that in view 
of the definition of “‘street’” as contained in Section 2(23), it must be 
presumed that the drain in question was part of the public road on which 
the applicant’s house abuts, and that presumption had not been rebutted 
by the oral and documentary evidence produced by the applicant to support 
his alleged title. g 

The learned Additional Sessions Judge endorsed these findings and 
further pointed out by reference to the case of Her Prasad v. K.-E.' that, 
so far as the applicant’s conviction under Section 307 was concerned, he 
was not entitled to question the legality of the notices served on him in the 
present proceeding, because he failed to avail himself of the remedy specially 
provided for that purpose by Section 318 of the Act. 

The contentions raised by the applicant in the courts below have also 
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been pressed. before us but having fully examined them in the light of the 
relevant sections of the Act, we find that they have no force and have 
been rightly rejected. So far as the applicant’s conviction under Section 210 
is concerned, the position appears to be quite plain. It cannot be denied 
that both the constructions in dispute are such as are contemplated by 
Section 209. The sanction obtained by the applicant from the Chairman 
of the Board was obviously one under Section 180, and could not validly 
cover those constructions. Under Section 180 the Chairman of a Board 
can only accord a general sanction for the erection or re-erection of a build- 
ing but where such erection or re-erection involves the making of any 
constructions contemplated by Section 209, the provision of Clause (2) 
of Section 184 comes into operation and makes it incumbent on the person 
desiring to make such constructions to obtain a separate sanction’in respect 
of them under Section 209, and in view of Section 60 read with Schedule I, 
such sanction can be given only by the Executive Officer. It is admitted 
that the applicant did not obtain any separate sanction for the construction 
in dispute, as required by Section 184(2) read with Section 209, and hence 
it is clear that he made those constructions without the permission required 
by Section 209, and thereby committed an offence under Section 210. It 
has, however, been strenuously contended on behalf of the applicant that 
in the circumstances of the present case we ought to hold that the sanction 
obtained by the applicant from the Chairman amounted also to a sanction 
by the Executive Officer, who endorsed it by his signature, and hence it 
was not necessary for the applicant to obtain a separate sanction under 
Section 209. We have given due weight to this contention, but we can- 
not allow it to prevail, even though we feel that the conduct of the Execu- 


tive Officer was likely to mislegd the applicant, firstly, because the language ` 


in which the sanction was couched clearly indicated that it was a sanction 
given by the Chairman alone, and, secondly, because it was incumbent on 
the applicant to discharge the statutory obligation laid on him to obtain 
a separate sanction under Section 209, and his failure to do so cannot be 
condoned merely on the ground that he was misled by the fact that the 
sanction obtained by him, which on the face of it had been given by the 
Chairman alone, ‘also bore the signature of the Executive Officer. It has 
to be borne in mind that the applicant’s liability under Section 210 arises 
in respect of two separate constructions, one being a balcony or projection 
on the upper storey, and the other a structure over the drain in the lower 
storey. So far as the former construction is concerned, it is clear that the 
applicant did not obtain any separate sanction for it, as required by Clause 
(a) to Section 209 and hence there can be no doubt that in erecting it he 
committed an offence under Section 210. With reference to the latter 
section, it is, however, urged on behalf’of the applicant that the Board 
had no right of action, because the drain, over which that construction 
was made, was his private property. Having regard to the clear language 
of Clause (b) to Section 209, which obviously covers that construction, 
we find that the applicant’s contention is entirely beside the point. The 
question of the applicant’s title to the drain is quite immaterial because 
there is absolutely no justification for supposing that the operation of Clause 
(b) to Section 209 is confined to eee drains. All that is needed to 
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attract the operation of that clause is that the drain, over which it is sought 
to make some structure or projection should be situated in a street which, 
according to Section 2(23), 
means any road, bridge, footway, lane, square, court, alley or passage, 
which the public, or any portion of the public, has a rght to pass along, 
and includes on either side the drains or gutters and the land up to the 
defined boundary of any abutting property, notwithstanding the projection 
over such land of any verandah or other superstructure. 
It clearly follows, therefore, that any person wishing to make a structure 
or projection over a private drain is bound to obtain permission therefor - 
under Section 209(6), provided the drain lies in a street. The policy 
behind this provision is quite obvious. The filthy condition of a drain 
lying in a street may be a source of great danger to public health, and the 
municipal authorities being charged with the duty of maintaining public 
health have consequently been armed by the Legislature with the powers 
of controlling the construction of any structure or projection which might 
be calculated to prevent the proper cleaning of such a drain. It cannot be 
denied in the present case that the drain, over which the construction in 
question has been made, lies in a street within the definition of that term 
as contained in Section 2(23). It follows, therefore, that, even on the 
assumption that the drain was the applicant’s property, it was his duty 
to obtain the permission necessary under Section 209(b) in respect of the 
structure which he proposed to erect over it. We are, therefore, satisfied 
that the applicant has rightly been found guilty of an offence under Section 
210 in respect of both the constructions in dispute. 

Turning now to the applicant’s conviction under Section 307 we find 
that it can rest on his non-compliance with any one of the two notices issued 
to him, one on July 23, 1934, directing him to demolish the balcony or 
projection in the upper storey and the other on August 2, asking him to 
stop further construction of his building. Both the courts below appear 
to have laboured under a misapprehension in dealing with the applicant’s 
liability under Section 307. The trial court seems to have been under 
the impression that all the notices issued to the applicant directed him to 
stop the construction of the building, and it was his failure to do so which 
made him liable to the penalty prescribed by Section 307. The appellate 
court, on the other hand, proceeded on the assumption that all the notices 
had been issued under Section 211 directing the applicant to demolish the 
construction over the drain. None of these two positions is, however, 
correct, for on a careful examination of the record we find that there 
were in fact only two notices on which the prosecution could have based 
the charge under Section 307. One of them, dated July 23, was confined 
to the balcony or projection in the upper storey and directed the applicant 
to remove it within a week; while the other, dated August 2, though it 
referred both to the balcony and the structure over the drain, only asked 
the applicant to stop the construction of the front portion of the house. 
The fact, however, remains that the applicant’s conviction under Section 
307 cannot be interfered with if it is found that it rests validly on his 
non-compliance with either of these two notices. The contention on 
behalf of the applicant is that these notices were not issued under the pro- 
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visions of the Act in the sense that the conditions necessary under the Act 
to justify the issuing of such notices had not been fulfilled, and hence the 
applicant could not be validly convicted under Section 307. 

Now we find that so far as the first notice is concerned the position 
is quite clear and the applicant’s contention has no force. That notice 
was undoubtedly issued under Section 211 of the Act and directed the 
applicant to remove the balcony or projection in the upper storey which 
he had constructed without obtaining a separate sanction for it as required 
by Section 209(¢) read with Section 184(2) of the Act. In these cir- 


" cumstances we fail to see how it is possible for the applicant to challenge. 


the legality of that notice and to contend that it was not issued under the 
provisions of the Act as required by Section 307. ‘The applicant’s failure 
to comply with that notice was clearly an offence under Section 307, and 
it is not, therefore, possible to interfere with his conviction under that 
section in respect of the said notice. In view of this finding it is not 
really necessary for us to enter any further into the question of the pro- 
priety or otherwise of the applicant’s contention under Section 307 but, 


as his contention in respect of the other notice is calculated to raise a 


doubt as to the correctness of the decision of this Court in the case of 
Har Prasad v. King-Emperor® which has also found expression in some 
other cases of this Court decided by single Judges, we consider it advisable 
to analyse that contention in order to set the conflict at rest. 

* The other notice, which directed the applicant to stop further cons- 
truction of the building, could not possibly have been issued under Sec- 


tion 211 of the Act, for that section contains no such provision. The 


only other section under which such a notice could have been issued is 
Section 186 which runs as follows:— 

The Board may at any time by written notice direct the owner or 
occupier of any land to stop the erection, re-erection or alteration of a 
building or part of a building .. . . . im any case where the Board 
considers that such erection, re-erection, alteration, construction or enlarge- 
ment is an offence under Section 185 . .... . j 

Now an offence under Section 185 is committed only where a person 
begins, continues or completes the erection or re-erection of or any material 
alteration in a building or part of a building without giving the notice 
required by Section 178 or in contravention of the provisions of Section 130, 
Sub-section (5) or of an order of the Board refusing sanction or any 
written directions made by the Board under Section 180 or any bye-law. 

In the present case it is admitted that the applicant not only gave the 
notice required by Section 178 but also obtained a sanction under Section 

180, Sub-section (5) to erect the building in accordance with the plan 

submitted by him. It is, therefore, clear that he had not committed any 
offence under Section 185 and no notice asking him to stop further cons- 

truction of the building could validly be issued to him under Section 186. 

The question now arises as to whether the applicant was entitled to chal- 


lenge the validity of that notice in the’ trial court in order to avoid the ° 
penalty for non-compliance prescribed by Section 307. That question has ` 


been answered in the negative in the case of Har Prasad v. King-Emperor 
which rests on an interpretation of Sections 318 and 321 of the Act. 
"1932 A. L, J. 579 
162 





Suleiman, 


C. J. 
Malla, J. 





1266 HIGH COURT . [1935] 


Section 318 provides that any person aggrieved by a notice or direction 
given under certain sections of the Act including Section 186 may appeal 
to the District Magistrate or to such officer as the Local Government may 
appoint for the purpose of hearing such appeals. Section 321 definitely 


‘~ lays down that 


no order or direction referred to in Section 318 shall be questioned in any 
other manner or by any other authority than is provided therein. 


The learned Judges of this Court, who decided the case of Her Prasad 


. v. King-Emperor, have interpreted these sections to mean that the only 


method by which any person aggrieved by a notice under Section 186 


can challenge the validity of that notice is by appealing to the authority- 


provided in Section 318, and, if he fails to do so, no other authority such 
as a criminal court can question the validity of the notice. The learned 
Judges have further held that there is nothing in the language of Section 
307 to indicate that it is the duty of the criminal court trying a case 
under Section 307 to satisfy itself that the notice has been lawfully issued 
and in support of that conclusion have pointed out that the language of 
Section 307 is quite different fram that af the corresponding Section 147 
of the old Municipalities Act which made it incumbent on the trial court 
to satisfy itself that the notice relied upon by the prosecution had been 
lawfully issued. The contention on behalf of the applicant is that this 
view does not take into account the full effect of the words “under the 
provisions of the Act” at the very beginning of Section 307 which ought 
to be interpreted to mean that the notice in question should not merely 
profess to be under the Act but should haye been given in compliance 
with the provisions of the Act. We have no hesitation in holding that 
this interpretation is correct, but we find that it does not necessarily lead 
to the conclusion that the view taken by the learned Judges in the case of 
Har Prasad v. King-Emperor is open to any doubt. _It must be noted 
that Section 307 embodies a general provision in respect of any notice 
given under the provisions of the Acz or under a rule or bye-law to a 
person requiring him to execute a work in respect of any property mov- 
able or immovable, public or private ar to provide or do or refrain from 
doing anything within a prescribed time. As a rule, therefore, a criminal 
court trying a charge under Section 307 would be entitled to satisfy itself 
that the notice in question has been given in compliance with the provisions 
of the Act or some rule or bye-law. Section 318, however, lays down a 
special provision in the case of certain notices specified therein and has the 
effect of withdrawing them from the ambit of Section 307. It provides 
certain exceptions to the general rule laid down in Section 307 and must 
consequently control the provisions of that section. It would follow, 
therefore, Dit where a notice, which is the subject of the charge under 


" Section 307, happens to fall within one of the exceptions provided in Sec- 


tion 318, the criminal court is prevented from entering into the question 


of its legality by virtue of the special provisions of the latter section. Now 


Section 318 clearly provides that the legality of a notice falling within its 
purview can be a peer by way of an appeal to the District Magistrate 
or to some officer specially appointed by.the Local Government for that 


purpose. The fact that the legality of a notice falling within the pur- 


"~ 
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view of Section 318 can be challenged in appeal is quite evident from Sec- 
tion 319 which runs as follows:— 

If on the hearing of an appeal under Section 318 any question as to the 
legality of the prohibition, direction, notice or order arises on which the 
officer hearing the appeal entertains reasonable doubt, he may either of his 
own motion or on the application of any person interested draw up a 
statement of facts of the case and.the point on which the doubt is enter- 
tained and refer the statement with his own opinion on the poinct for che 
decision of the High Court. 

| The section further provides that where a reference is made to the 
High Court, the subsequent proceedings in the case shall be governed by 
the provisions of Order 46 of the Civil Procedure Code or such other rules 
as are made by the High Court under Section 122 of that Code. It is 
clear from the above that a person aggrieved by a notice covered by Sec- 
tion 318 has been provided by the law with a complete opportunity of 
challenging the legality of that notice first in appeal before the District 
Magistrate or other special officer appointed by the Local Government and 
again by way of reference to the Re court. There is consequently 
nothing anomalous or shocking to the sense of justice in the provision 
made by Section 321 that . 
no order or direction referred to in Section 318 shall be questioned i in any 
other manner or by any other authority than is provided therein. 
The only possible interpretation of this section is that the Legislature hav- 
ing provided a complete remedy to the aggrieved person under Sections 
318 and 319 deliberately ousted the jurisdiction of any other court or 
tribunal. We may also note here that Section 321 gives a further chance 
to the aggrieved person to apply for a review of the order passed by the 
appellate authority if it happens to be adverse to him. Having regard to 
all these provisions, we have arrived at the same conclusion as the learned 
Judges who decided the case of Har Prasad v. King-Emperor that the only 
method by which a person aggrieved by a notice falling within the pur- 
view of Section 318 can challenge the validity of that notice is by way of 
an appeal to the District Magistrate or other special officer appointed by 
the Local Government and, if he fails to avail himself of that remedy, no 
other authority such as a criminal court trying a case under Section 307 
can question the validity of the notice. ‘The result, therefore, is that the 
applicant’s conviction under Section 307 can validly rest on his non-com- 
pliance with both the notices referred to above, for though one of them 
falling under Section 186 was illegal in the sense that it was not given in 
compliance with the provisions of the Act, yet its illegality could not be 
questioned by the criminal court in the present p g- 

The case of Kashi Prasad Verma v. Municipal Board, Benares*, is clearly 
distinguishable. No doubt Section 164 is somewhat similar in language 
and provides that the liability to be assessed or taxed cannot be questioned 

in any other manner or by any other authority than is provided ‘in this 
Act.” But a criminal court is one of the authorities referred to in the 


Municipalities Act itself for hearing complaints under Section 155 of the ` 


Act, which section begins with the supposition that the goods are “liable 
to the payment of octroi,” a fact which has to be established by: the prose- 
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cution. 
On the other hand, Section 321 lays down that 
no order or direction referred to in Section 318 shall be questioned in any 
other manner or by any other authority than is provided therein, 
° and the civil court is nowhere mentioned in the Municipalities Act as a 
court of competent jurisdiction which can entertain an original suit, as 
distinct from a mere reference to the High Court. k 

We, therefore, uphold the applicant’s conviction under Sections 210 
and 307 of the Municipalities Act, but in proceeding to consider the appro- 
priate sentence in this case we feel constrained to notice the irresponsible 
conduct of the-municipal authorities in dealing with him. The Chairman, 
who dealt with the applicant’s notice under Section 178, must have known 
that he was empowered only to grant a general sanction for the construc- 
tion of a building under Section 180 but had no authority to permit any 
construction falling within the purview of Section 209. The plan attached 
by the applicant to the notice under Section 178 clearly showed a balcony 
on the upper storey and a structure over the drain in the lower storey both 
of which were clearly governed by Section 209. It was, therefore, the duty 
of the Chairman to make it clear that the sanction which he had accorded 
had no reference to those constructions. We find on the other hand that 
he sanctioned the construction of the building in accordance with the plan 
submitted by the applicant and further made a reference to the structure 
over the drain which he had no power to sanction and directed that it 
should be so made as not to obstruct the cleaning of the drain. Again the 
executive officer had no business to put his signature on the sanction given 
by the Chairman in the terms mentioned above which he must have known 
was not valid under the Act. The whole proceeding was obviously cal- 
culated to mislead the applicant, and we cannot help feeling that he was 
actually misled by it. We find further that the applicant was allowed to 
proceed with the construction of the building for nearly two months before 
it was discovered by the executive officer who had made himself a party to 
the invalid sanction that the construction was being made without a proper 
permission. Taken-as a whole the conduct of the municipal authorities in 
this case is, in our opinion, open to serious objection, and it is no excuse to 
say that the applicant must bè presumed to know the law, for it is none the 
less reprehensible that they should first have misled him by their own act 
and should then have brought him to book for non-compliance with the 
law. The prosecution of the applicant in these circumstances may be 
technically correct but it has no moral justification behind it. 

We must, therefore, express-our disapprobation of the conduct of the 
municipal authorities, and we propose to do so by reducing the sentence 
imposed on the applicant from Rs. 10 t one anna for each offence. 

-The result, therefore, is that we uphold the applicant’s conviction under 
Sections 210 and 307 of the Municipalities Act and dismiss his application 
in revision but reduce the sentence imposed on him to one anna for each 
offence. 
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MIRU anp orHeERs (Defendants) 
VETSHS 
RAM GOPAL (Pisintif)* 
Abadi—Plot—Mosque in existence for a long time—Site becomes consecrated and 
dedicated property. 

Where the court finds that a mosque has stood on a piece of land for a 
long time and worsh‘p has been performed in it by the public, though the 
structure is katcha, it is open to the court to infer that the site has become 
2 consecrated and dedicated property, and then there can be no objection 
to the building being converted into a pucca building. 

LETTERS PATENT APPEAL against the order of THe Hon’BLE Mr. 
JUSTICE YOUNG. 


M. A. Aziz and Ishaq Abmad for the appellants. 
G. S. Pathak and S. K. Mukerji for the respondent. 


The Court delivered the following judgments:— 


BENNET, J.—This is 2 Letters Patent Appeal by the defendants from 
the judgment of a learned single Judge of this Court. The plaintiff is the 
sole zamindar of a certain mahal and in his plaint he sets out that Rahim 
' Baksh formerly occupied a Khasra plot No. 119 in the Abadi and Rahim 
Baksh made a katcha platform on the said plot for offering prayers, and 
that this was the condition of affairs at the time of the partition in 1904, 
that there was no pucca or katcha mosque in the said plot, and that the 
defendants now desire to make a pucca mosque on the plot. The plaintiff 
therefore asked for an injunction against the defendants to restrain them 
from constructing any katcha or pucca mosque in this plot. The written 
statement alleged that there had always existed a katcha mosque on the 
plot in question, that in the last rainy season before the suit, which was 
brought in 1929, the mosque required repairs and the defendants demolished 
the mosque-and dug up the foundations and desired to rebuild it with, the 
katcha bricks but the Hindus objected to bricks being used from theic tanks 
and accordingly the defendants brought pucca bricks from Saharanpur. 
It was claimed in Paragraph 8 that contesting defendants have a right to 
build a mosque in a pucca manner, that the site of the mosque cannot be 
the property of the plaintiff or anyone else, that it is wakf property and 
that every-Mohammedan has a right to make a pucca mosque ip place of 
a katcha mosque. The trial court framed the issue whether any katcha 
mosque has been in existence on plot No. 119 and it found in the negative. 
The lower appellate court reversed the finding-on- this issue and held that 
“in my opinion .  . the mosque existed in the year 1904.” The find- 
ing was that there had been originally a -aiyat Rahim Baksh in the house 
and he had left the house and gone to another house and that the house 
had been used as a place of worship by the Musalmans of the. village for 
more than 30 years, that Rahim Baksh had died 10 or 11 years before 
the suit, that various constructions had been made to adapt the house to 
a mosque during the time it was a katcha mosque, that is, there was a room 

*L. P. A. 26 of 1934 
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* C&ma and in front a thatched verandah and a platform with a pucca drain and 
i; þammam for heating water and bath room and a lavatory and a hand- 
— tube well. The lower appellate court inspected the spot and came to a 
Mmo ,¢careful finding of fact on the issue before it. 

Ram Gora. _7 Considerable argument has been made as to the correctness of that 
finding and the learned single Judge of this Court set the finding aside and 
Bennet, J. held that the facts known would not result in the finding that there was a 
mosque.’ The learned Judge observed, “I am satisfied that the decision of 
the lower appellate court cannot be supported.” We find that the. lower 
appellate court based its finding on not only the oral evidence produced 
by the parties but also certain documentary evidence. This documentary 
evidence consisted of three documents, firstly, there was a khasra Ex. A of 
= the year 1311 F. (1903-04). This khasra states that plot No. 119 was 
entered as “‘masjid.” During the partition the usual partition proceedings 
were drawn up under Section 114 of the Land Revenue Act detailing how 
the partition is to be made. In this partition proceeding at a cettain place, 
following what is laid in Section 121, there was a note in regard to places 
of worship and burial grounds. The partition proceeding entered that 
there was a mosque, and this entry was crossed out by a line and it was 
stated that on this No. 119 was a chabutra for the purpose of ‘prayers. 
Considerable argument was made by learned counsel for the plaintiff in 
regard to this entry but it should be noted that where the entry is made 
at all in this portion of the partition proceedings, the entry must be one in 
regard to Section 121 of the Land Revenue Act which deals with places of 
worship and burial grounds. As the number is not a burial ground it 
must come into the other category of a place of worship. ‘The defendants 
were tenants in the village and they were not parties to the partition pro- 
ceedings. On the other hand, plaintiff's predecessor was a party to the 
partition proceedings. AJI the co-sharers in the partition proceedings were 
Hindus. In the particular qura which was formed for the plaintiff Ex. D 
there is this No. 119 shown again as Masjid, that is, in the year 1907. The 
plaintiff's predecessor, therefore, consented to the entry in his qura of this 
No. 119 as masjid. If he had had an objection to that entry, he could have 
made an application to the court under Section 111 of the Land Revenue 
Act. The fact that he did not make any objection-to the entry shows 
that he acquiesced in the entry. On this evidence we consider that the 
‘lower appellate court had sufficient grounds to come to the finding of fact 
at which it arrived. That finding of fact is that the number in question 
has been used since before the partition in 1904 for the purpose of a 

mosque. i 
' | We now come to the legal arguments on the point. Learned counsel 
for the respondent argued that the Easements Act Chapter VI, should apply 
* and that the question was merely one of license under Chapter VI, and that 
in this case under Section 60 the zamindar could revoke the license. He 
, argued that the case did not come under Section 60, because there was no 
transfer of property under Sub-section (a) and that under Sub-section (b) 
the katcha building was not a work of a permanent character. He referred 
to the ruling reported in Basi Mal v. Ghayas Uddin’. That was a case in 
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A. L. J: R HIGH COURT : 1271 


which a tenant had a certain shed in his yard outside, his house and the Grn 
tenant allowed the Mohammedans of the village to-use this for purposes of. 
prayer. The tenant himself then erected a permanent building.on~the  _—_ 
site of the temporary shed, and the tenant described the permanent build- -r Mnu - 
ing as a mosque. The zamindars sued for’demolition. This Court laid > _ Y: 
down that the claim of the zamindars was well-founded. The case is pa teeta 
easily distinguishable from the present case, because in the present case Bennet, J. 
there is a finding that the plot has long been used for a mosque and that 

the yse has been by the Mohammedan inhabitants of the locality and not 

- merely by a particular tenant who allowed other people to come there for 

the purpose of prayer. Further in the ruling in question there was a condi- 

tion in the wajibularz that a tenant should not build a new house outside | 

the compound of his dwelling house without the zamindar’s permission. . 

The ruling laid down that a tenant might make a dwelling within his 
compound but in the case of the erection of a mosque which would by ° 
dedication become vested in the religious body for whose observance it was 

used, the contention of the defendants was unsound. The present case 

also differs because in the ruling there had been no mosque until the erec- 

tionpwas made which was the cause of the suit. In the present case the 

finding is that “since 1904 and before it there has been a mosque on the 

site. We do not think therefore that the ruling has any bearing on the 

present case. A reference is also made to Fazlur Rabemen v. Anath’. 

That was a case for specific performance of a contract by a Hindu to dedi- 

cate certain property for the maintenance of a mosque. ‘The property 

was at the time in the hands of a receiver. There is always a discretion for 

the court to grant or withhold specific performance and the court -acted 
apparently in the exercise of this discretion afd held that it was not for a 

lawful purpose. Learned counsel argued at considerable length that a 

Hindu zamindar could not lawfully dedicate land for a mosque. We do ` 

not think that any difficulty exists of that nature in the present case. It 

is not stated that the zamindar dedicated the property for the mosque. It 

is stated that the zamindar allowed the defendants to dedicate the building 

as a mosque by their user of the building for the purpose of a mosque 

with the consent, express or implied, of the zamindar. The case is some- 

what similar to that reported in Sheoraj Chemar v. Muder Khan*, where it 

was held by a Bench of which one of us was a member that in the case of 

a land being used as a graveyard from time immemorial, there was a pre- 
sumption of the consent by the Hindu zamindars. It has also been held 

by their Lordships of the Privy Council in the case of The Court of Wards 

v. Ilahi Baksb* that a graveyard by user became wakf. We do not think 

that the provisions of the Easements Act or of any part of Chapter VI in 

regard to license apply where a zamindar allows the Mohammedan popula- 

tion to use a building as a mosque. The provisions in Chapter VI appear 

to us altogether inconsistent. In such a case we consider that where there 

is a finding that a mosque exists this necessarily implies that there is no 

longer any question of easement or of license. Under the Mohammedan 

Law the mosque is the property of God and not the property of the zamin- 


116 C. W. N. 114 81934 A L. J. 809 
411 A. L J. 265 


1935 


Ran GoPal 


1272 . l HIGH COURT [1935] 


dar. Iearned counsel for the plaintiff objected that there was no case of 
a transfer such as is necessary for transfer of property, but we consider 
that’ the consent of the zamindar to the use of a building as a mosque is 
_ sufficient. We note that it is specially provided ‘in Section 2, Sub-section 
(b), of the Easements Act that there is nothing: in that Act which will 


. affect any customary or other right, not being a license in or over immov- 


Bennet, J. able property, which the Government, the public or any person’ may possess 


-in respect of other immovable property. ‘That is, the Act deals with cer- 
tain cases of easements which are connected with the property of the persons’. 
who enjoyed the easement and Section 18 recognises the case of easements 
which may be acquired by virtue of legal custom, but besides those provi- 
sions of the Act there are customary and other rights in or over an immov- 


sable property which are not affected by the Act. We consider that the 


case of a mosque does not come under the Easements Act and that it is one 


of those cases which is excepted by Section 2. This appears to be the correct 


method of dealing with the property which is used for a mosque and we 
do not consider that such property can be dealt with satisfactorily in any 
other manner. Under these circumstances we consider that the appeal 
should be allowed and we allow this Letters Patent Appeal with costs and 
restore the judgment of the lower appellate court. 

SULAIMAN, C. J.—I agree and would like to add a few words sale 
on the question of law which has been raised as to the nature of the right 
claimed in this case. 

It is quite obvious that if a person holds a mere license, he is not 
entitled to vary the user so as to claim a higher right than what was 
granted. A right to perform any religious worship whether claimed by 
a Hindu, Mohammedan or Christian over the land of another may depend 
on grant, if so claimed by the grantee. It may also, if claimed by an 
individual, be acquired as a private easement, provided he is the owner 
of a dominant tenement. But in addition to such individual rights, a 
right of worship may also be acquired as a customary right which can be 
availed of by a large body of persons by virtue of such custom. Again, 
a right to perform worship may be claimed as a part of a public right, 
which, of course, would be a right vested in an entire community. Under 
Section 2 of that Act, these last two classes of rights would be saved from 
the provisions of the Indian Easements Act. But where there is merely; 
2 right to perform worship, e.g., to affer prayers, such a right would not 
authorise the persons entitled to it, to put up a building on the land in 
order to make it more convenient for them to perform the same worship. 

But where-a building has stood on a piece of land for a long time and 
the worship has been performed in that building, then it would be a 
matter of inference for the court which is the judge of facts, as to whether 
the right has been exercised in that building for such a sufficiently long 
time as to justify the presumption that the building itself had been allowed 
to be consecrated for the purpose of auch rights being performed. Where 
there is a mosque or a temple, which has been in existence for a long 
time and the terms of the original grant of the land cannot now be ascer- 
tained, there would be a fair presumption that the sites on which mosques 
or temples stand are dedicated property. ‘There can be no legal impedi- 
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ment’ to such a dedication, as the owner of the land can make a grant of 
the site even to persons of a different community and creed, and allow 
them then to dedicate that site’ by building a place’of worship on it 
Where therefore the court finds that a mosque or a temple has stood for 
a long time and worship has been performed in it by the public, it is 
open to the court to infer that the building does not stand there merely . 
by the leave and license of the owner of the site, but that the land itself 
_is adedicated property and the site is a consecrated land, and is no longer: 
“the private property of the original owner. There is nothing, legally 
- objectionable in non-Muslim owners making a grant of a land to Muslims 
and in that way to enable them to build a mosque on such land, just as it 


would'’not be legally objectionable for Muslims to make grants of lands , g 


_ to persons belonging to other religions, which the latter may utilise for. 
the purpose of building houses of worship. In the case of graveyards, 
it has been held in several cases that long user justifies the inference that 
the land itself is a dedicated or consecrated property, or that even if it is 
not dedicated, it has become wakf property. The presumption would be 
all the greater in the case of a building, which is used as a mosque or 

ple. 

If the finding merely were that there is a right to perform worship 
on a piece of ground, there would, of course, be no right to put up a 
pucca: building on that land for such a purpose. But if the finding is 
that there is already a mosque or a temple on the land, though the struc- 
ture is katcha, the necessary inference would be that the site has become 
a consecrated and dedicated property; and then there can be no objection 
to the building being converted into a pucca building. It is no longer 
the case of a mere license which cannot be exceeded beyond the terms on 
which it was granted. J, therefore, concur in the order oe ee by my 
learned brother. 


By THE CourT—This Letters Patent Appeal is allowed with costs 
and the — of the lower appellate court is restored. 
Appeal allowed 


KHUDAWAND KARIM KHALESAN (Defendants) 
VETSUS 
NARENDRA NATH AND ANOTHER (Plaintiffs) * 


Transfer of Property Act, Sec. 82—‘Contract to the contrary —Mesning of. 
Two persons, A and B, owning separate properties, jointly mortgaged them 
to a mortgagee. There was an oral agreement between the mortgagors that 
«A would take the whole of the money lent by the mortgagee and would be 
liable in the first instance to repay it while B would stand merely in the 
position of a surety; and there was no covenant in the contract of mortgage 
upon the matter of contribution as between the mortgagors. - The mort- 
gagee obtained a decree on foot of his mortgage against A and B, and the 
Fees Ciel elise Depor beac Gale seat A property did not 
satisfy the mortgage money. Pent ae A a eee of be 
property satisfied the mortgage decree. In a suit for contribution by A’s 
*S. A. 1270 of 1933 
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heirs against B by sale of the latter’s property, beld, that it was open'to B 
to prove the existence of the agreement between the mortgagors and such 

_ an agreement ‘amounted to ‘a contract to the contrary’ within the meaning 

of that term as used in Section 82, Transfer of Property Act, and in view 
of the terms of the agreement no suit for contribution was maintainable 
against B. l 

Scope of the expression, ‘contract to the contrary’ in Section 82, T. P. 
Act, pointed out. 

SECOND APPEAL from a decree of HanisH CHANDRA Esq., District | 
Judge of Bareilly, reversing a decree of BABU ZORAWAR SINGH, Subordinate ‘: 
Judge. l 

S. N. Sen, B. Malik and Shab Habib for the appellant. 

G. S. Pathak for the respondents. 

The following judgments were delivered:— 

Auxsop, J.—This is a second appeal against an appellate decree passed 
by the learned District Judge of Bareilly. The appellant as described upon 
the record is the Almighty through Mst. Kaniz Fatma and Mst. Fakhr- 
unnisa, but it is admitted that we may treat the appeal as having been 
instituted by the two ladies in their capacity as mutawallis of a waqf. It 
is the result of a suit for contribution arising out of a deed of mortgage 
executed in the year 1917 by Mst. Imtiaz Begam, Zia-uddin and Fazal 
Ahmad in favour of Nand Ram. Zia-uddin was the son and Fazal Ahmad 
the brother of Mst. Imtiaz Begam. The property mortgaged consisted of 
a shop and a house belonging to this lady and a shop and a house belonging 
to Fazal Ahmad. Nand Ram instituted a suit on the basis of the mortgage. 
Fazal Ahmad set up the plea that he had signed the deed merely to accom- 
modate the other mortgagors and that he was to be treated merely as a 
surety for them. The learned Subordinate Judge who decided the suit 
was of the opinion that it was not necessary for him to record any finding 
upon this plea because all the mortgagors were equally liable to the mort- 
gagee whether Fazal Ahmad’s allegation. was true or not. He gave the 
mortgagee a decree against the mortgagors but he did decide that the pro- 
perty should be sold in two lots, that is, that the property of Mst. Imtiaz 
Begam should be sold first and that the property of Fazal Ahmad should be 
sold only if the property belonging to Mst. Imtiaz Begam did not fetch a 
price which was sufficient to satisfy the decree. After the decree was 
passed Mst. Imtiaz Begam paid Nand Ram one sum of Rs. 300 on Septem- 
ber 28, 1922 and another sum of, Rs. 1,000 on August 21,'1924. After 
that her house was auctioned and sold for a:sum of Rs. 1,005. This sum 
was sufficient to discharge the balance of the liability on the decree. 

Some time after that Mst. Imtiaz Begam died. Her heirs were Zia- 
uddin afd his sister. ‘This sister also died and was succeeded by her two 
daughters who sold their interest in the property of Mst. Imtiaz Begam 
to Zia-uddin. Zia-uddin then transferred half of the property to Babu 
Narendra Nath. 

Zia-uddin and Narendra Nath instituted the suit which has given rise 
to this appeal in order to recover from Fazal Ahmad’s property his share 
of the money paid by Mst. Imtiaz Begam to the mortgagee and of the 
money delivered to the mortgagee after the sale of the house. In the 
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meanwhile Fazal Ahmad had created a wagf of his property and the appel- 
lants were impleaded as defendants. 

They raised the same plea that Fazal Ahmad had raised in the previous 
suit. They said in the written statement that 

Fazal Ahmad did not borrow any money from Nand Ram, but in reality 
Imtiaz Begam and her son named Zia-uddin had borrowed the money; and 
inasmuch as Zia-uddid stood in need of money for the purpose of trade; 
they also said that 
the position of Haji Fazal Ahmad was merely as a surety, and he did not 
get any sum out of the mortgage-money, 
that ‘Haji Fazal Ahmad had no necessity to borrow money’ and that 
he merely having regard to the relationship with Imtiaz Begam and Zia- 
uddin got his name entered in the mortgage-deed in the capacity of a 
surety Yor the satisfaction of Nand Ram. 

The learned Subordinate Judge in the court of first instance decided 
that these allegations were true and he dismissed the suit. In appeal the 
learned District Judge did not express any opinion upon the truth of the 
statements made by the mutawallis. He decided the appeal on the assump- 
tion that the statements were true. He applied the provisions of Section 
82 of the Transfer of Property Act which says: 

Where property subject to a mortgage belongs to two or more persons 
having distinct and separate rights of ownership therein, the different shares 
in or parts of such property owned by such persons are, in the absence of a 
contract to the contrary, liable to contribute rateably to the debt secured 
by the mortgage. 

The learned Judge says: 

The section itself is very clearly worded and in the absence of a contract 
to the contrary 2 property subject to a mortgage is liable to contribute 
rateably to the debt secured by the mortgage. No such contract was even 
alleged in the written statement. Nor has any attempt been made to 
prove the existence of such a contract. It has been argued that as Fazal 
Ahmad was merely a surety, Section 82 of the Transfer of Property Act 
has no application to his property. 

It seems to me that the learned Judge relied upon the fact that there 
is no clear allegation in the written statement that there was a specific 
agreement between the mortgagors themselves or between the mortgagors 
and the mortgagee. I think, however, that the intention of the defendants 
was clearly to allege that there bad been an agreement between the 
three mortgagors that the money borrowed should go to Mst. Imtiaz Begam 
and Zia-uddin and that Fazal Ahmad should sign the deed merely in order 
to afford greater security to the mortgagee. . 


That being so, the first thing which is to be decided is whether the 
finding of fact recorded by the learned Subordinate Judge was right or not. 
The appellants produced two witnesses who stated that there was an arrange- 
ment between the three mortgagors that Mst. Imtiaz Begam and Zia-uddin 
should receive the whole of the mortgage-money and that their property 
should in the first instance be Hable for the debt. One of these witnesses 
is the person who identified the executants of the deed before the Sub- 
Registrar. Their evidence is corroborated by the fact that Zia-uddin in 
the year 1918 in the course of the suit on the basis of the mortgage admitted 
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that such an arrangement had been made. He entered the witness-box 
in this later suit to deny the existence of the arrangement, but in view of 
his previous admission, his statement is not worthy of belief. He pro- 
duced one witness but this man’s evidence is of no value at all. It has 
been suggested in the course of arguments that Zia-uddin’s admission is 
not evidence against the other plaintiff, Narendra Nath, but as Narendra 
Nath, has acquired his interest in the property from Zia-uddin, there is no 
force in this suggestion. I have no hesitation in agreeing with the learned 
Subordinate Judge that the mortgagors did enter into the agreement which 
the defendants-appellants have set up. There is no necessity for remand- 
ing this case to the learned District Judge for a finding upon the question 
of fact, as there are sufficient materials before us to enable us to decide the 
matter for ourselves. 

It has been argued on behalf of the respondents that the provisions of 
Séction 92 of the-Indian Evidence Act prevent the defendants-appellants 
from proving the agreement, as there is no mention of such an agreement 
in the deed of mortgage itself and the agreement would vary the terms of 


_ the contract of mortgage. The respondents rely'upon the case of Muthu- 
Rumaraswami Mudalier v. Govinda Padayachi! where the learned Judge in 


his judgment says: 

If the mortgagors have undertaken certain obligations, as for instance, 
that the severally owned item of the hypotheca shall be rateably liable, one 
mortgagor can no more set up an oral agreement against his fellow mort- 
gagor for the purpose of varymg the terms of the document than he could 
as against his mortgagee. 

The learned Judge mentions two decisions of this Court in Mulchand 
v. Madho Rem’ and Shemshul: Jaben Begum v. Abmad Wali Khan®. It 
was held in the earlier case that the words in Section 92 of the Evidence 


Act “between the parties to any such instrument” referred to the persons 


who on the one side and the other came together to make the contract or 
disposition of property, and would not apply to questions raised between 
the parties on the one side only of a deed regarding their relations to each 
other under the contract. This decision was followed in the later case. 
The learned Judge of the Madras High Court seems to have doubted whe- 
ther these decisions were correct, but he himself mentions that the agree- 
ment set up in the case before him was one between the mortgagee and 
the mortgagor so that it was not really necessary for him to come to any 
decision upon this point. In any event I am bound to follow the decisions 
of this Court and even apart fram authority, I think that in the present 
case the question of varying the contract does not really arise. ‘The agree- 
ment upon which the appellants based their case was one between the 
mottgagors that Mst. Imtiaz Begam and Zia-uddin would take the whole 
of the money lent by the mortgagee and would be liable in the first instance 
to repay it while Fazal Ahmad would stand merely in the position of a 

In other words, this was an agreement that there would be no 


. right in Mst. Imtiaz Begam and Zia-uddin to demand contribution from 


Fazal Ahmad if they paid off the money due to the mortgagee. This agree- 
ment could vary the contract expressed in the deed of mortgage only if 
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there was some covenant in that deed that the mortgagors would be liable 
to contribution as between themselves. It is not alleged that there was 
any such covenant. It is not suggested that the right to contribution arose 
out of any contract between the mortgagors; it arose out of the statutory 
provisions contained in Section 82 of the Transfer of Property Act. I 
cannot see how it can be argued that the agreement between the mortgagors 
is set up to vary the terms of the contract of mortgage when there was no 
covenant in the contract of mortgage upon the matter to which the agree- 

sa relates. I have no doubt that it was open to the defendants- appel- 
a 9 the existence of the agreement between the mortgagors 

ddoso. The effect of the provisions of Section 82 of the Transfer 

Property Act was dependent upon the non-existence of a contract to 
the contrary and it was, therefore, a question in issue whether such a con- 
tract existed or not. 


I have based my argument upon the assumption that the agreement set 
up was one between the mortgagors alone, and that the mortgagee was not 
a party to it. The respondents have urged that the written statement, if 
it set up an agreement on the subject of contribution at all, set up one to 
which the mortgagee was a party. It seems to me that the defendants- 
appellants in their written statement never suggested that the mortgagee 
had agreed that he would proceed against Fazal Ahmad’s property only if 
the other property was not sufficient to discharge the mortgagors’ liability. 

I now come to another question of law. The respondents have argued 
that the agreement between the mortgagors, even if it is proved, is not “a 
contract to the contrary” within the meaning of that term as used in Sec- 
tion 82 of the Transfer of Property Act. ‘They have relied upon the case 
of Rema Chandrachar vw. Srinivas Ayyanger*. In the head-note to that 
case it is stated that the court held that the words “in the absence of a 
contract to the contrary” in Section 82 of the Transfer of Property Act 
applied to contracts between a mortgagor and a mortgagee and that any 
agreement which was binding only as between the mortgagors was not “a 
contract to the contrary” within the meaning of the section. The words 
actually used by the learned Judges were 

Having regard to the principle upon which the equitable docim of 
contribution is based, as illustrated in the English authorities to which our 
attention has been called, it seems clear that an agreement binding only as 
between the mortgagors is not ‘a contract to the contrary’ within the mean- 
ing of the section and that these words were intended to apply to contracts 
between mortgagor and mortgagee—contracts, for example, under which 
some of the mortgaged properties were to be liable in the first instance and 
others were only to be liable in the event of the security of the properties 
liable in the first instance being insufficient. 

I do not say that the head-note is incorrect but as it is expressed, it 
may perhaps lead to misconception, as the latter half of it may be over- 
looked. The learned Judges never said that a contract between the mort- 
gagors would not be binding upon them. What they intended to say 
apparently was that a contract between the mortgagors alone would not 
run with the land so as to bind any assigns or transferees. That was a case 

| ‘L L R. 24 Mad. 85 
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e 
Qva where the property belonging to a jamt Hindu family was mortgaged and 
igs there was a subsequent partition by which the mortgaged property was 
— divided into four shares. At the time of the partition the members of 
Kuvupawanp the family who obtained those four shares agreed between themselves that 
Psa the shares would equally bear the charge created by the mortgage. One of 
v. the shares was afterwards transferred to another person and that share was 
Naxexoza sold in execution of a decree on the basis of the mortgage. The proceeds 
NAT from the sale were sufficient to discharge the whole of the liability. The 
Allsop, J. transferee instituted a suit for contribution and the question arose whether 
he was bound to pay one-fourth on the mortgage-debt in respect of the + 
value of the property which had come into his hands. The learned Judges 
held that he was not bound by the contract between his transferor and the 
other members of the family. They said in fact, 
The contract as between the parties, the owners of the equity of redemp- 
tion, is of course binding, but it is mot a contract which binds their 
ann i 
The learned Judges never said that the contract as between the mem- 
bers of the family would not have been binding if one of them had sued 
the other for contribution after discharging the mortgage debt. I think, 
therefore, that this decision is not authority for the wide proposition that 
in any case even when there has been no transfer, the agreement between 
the mortgagors alone would not be ‘a contract to the contrary’ within the 
meaning of Section 82 of the Transfer of Property Act so that the property 
even of the parties to the agreement would not be bound by it in the event 
of a suit for contribution in which no transferees or assigns were concerned. 
The respondents have drawn our attention to three cases of this Court 
in which the decision in Remabbadrachar v. Srinivasa Ayyanger® has been 
affirmed by this Court. These are— - 
(1) Charan Singh v. Geneshi Lal, (2) Mubemmad Inamullab Khan 
v. Aisha Bibi’ and (3) Jai Narain v. Rashik Bebari Lal. 
In the first case the learned Judge who delivered the judgment of the 
Court said: 
Tt has been judicially held that the expression ‘a cantract to the contrary’ 
in Section 82 means a contract between the mortgagor and mortgagee— 
see the decision in Remebbadrachar v. Srinivasa Ayyenger, I. L. R. 24 Mad. 
85—and if that is a correct statement of the law, it follows that in the 
present case Section 82 is left to its full operations. 
It would appear, therefore, that he was not saying definitely that the deci- 
sion was correct. i 
In the second case, Mears, C. J. certainly did say: 
It has been held in Remabbadrachar v. Srinivasa Ayyanger, I. L. R. 24 Mad. 
85, that ‘a contract to the contrary’ referred to in Section 82 of the Trans- 
fer of Property Act, means a contract between the mortgagor and the 
mortgagee. This decision has been approved of recently by a bench of this 
High Court in the case of Charan Singh v. Ganeshi Lal, 24 A. L. J. 401. 


In both these cases, however, it was not necessary to consider the 
question at all because they were cases in which the mortgagee was attempt- 
ing to rely upon a contract between the mortgagors alone, that is, a contract 
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to which he was no party and it was sufficient for the purposes of those 

cases to hold that a person cannot rely upon a contract to which he is no 

party. The case of Charan Singh v. Ganeshi Lal was taken in appeal to 

the Privy Council. Their Lordships in delivering the judgment did not 

make any reference to the case of Remabbadrachar v. Srinivasa Ayyenger, 

nor did they rely upon the principle set forth in that case. 

The appellants, 

they said, 
bought subject to the mortgage and paid a price for the piapetiy on that 
footing, and their contention really amounts to this, that having paid for 
the property on the basis of its being subject to the mortgage they ought 
now to be allowed to have the benefit of it free from the mortgage and 
that without making any payment towards the attainment of that satis- 
factory result. 

The learned Subordinate Judge had relied on the case of Mubammad Abbas 

v. Mubammad Hamid’ and referring to this case, their Lordships said: 

The decision in the case, to which the Subordinate Judge referred, may 

be justified on the footing that in that case there passed to the party from 
whom the contribution was sought, the benefit of the contract by which 
the money was to be applied, so that he could say ‘I have 2 contract which 
frees me ae the oN to contribution which the section would other- 
wise impose 

The case of Mabamniad ] Abbas v. Mubammad Hamid was one in which 

transferees of part of the mortgaged property relied upon an agreement 

between their transferors and the transferees of another part of the mort- 

gaged property to resist the claim for contribution and were successful in 

so doing. 

I think, therefore, on a review of these authorities that it is not possible 
to lay down the wide principle which the respondents assert that in no case 
can a contract not between the mortgagor and the mortgagee affect the 
provisions of Section 82 of the Transfer of Property Act. 

The third case of this Court to which I have referred was one in which 
it was held that there was no contract at all on the subject of contribution 
between the mortgagors themselves or between the mortgagors and the 
mortgagee. The case of Remabbadrachar v. Srinivasa Ayyanger was men- 
tioned. The learned Judge said that the defendant would not have been 
able to resist the claim unless he set up a clear contract and added that ‘any 
such contract would have had to be a contract to which the mortgagee 
would have PEP, In the circumstances of that case however it was 
not necessary to apply any such principle. 

It is n si to consider the result of the learned District Judge’s 
decision to see that that decision must be incorrect. Musammat Imtiaz 
Begam and Zia-uddin were the persons who received the money advanced 
by the mortgagee. Musammat Imtiaz Begam through whom Zia-uddin is 
claiming paid off the whole of the debt. She was in no worse position 
afterwards than she had been in before. She had received the money and 
she had returned it. Fazal Ahmad received no benefit at all from the 
mortgage, and yet the result now would be that he is to pay to the repre- 
sentative of Mst. Imtiaz Begam, practically as a gift, a proportion of the 
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mea which’ she had paid fo the mortgagee. 
From the terms in which Section 82 of the Transfer of Property Act 
is expressed, there is-no justification for concluding that ‘a contract to the 


contrary’ mentioned therein is a contract between the mortgagor and the’ 


mortgagee. The term is very general and may refer to any contract. In 
the majority of cases it would appear that the mortgagee has no interest at 
all in the question of contribution between the various parts of the pro- 
perty. In so far as he is concerned, he is entitled to proceed against the 
whole of the property or any part of it to realise the amount due to him. 
He may be interested if afterwards he acquires the equity of redemption im u 
part of property but in his capacity as a mortgagee alone he is not interestcd 
and, therefore, there seems to be no reason why he should be a: necessary 
party to any contract which involves the right of contribution between‘ 
various portions of the property mortgaged. It is unnecessary in this case ~ 
to consider in what circumstances or in what manner the parties can enter - 
into a contract which will run with the land. The important consideration 

is that no right or liability to contribution ever arose at all, and that in so. 
far as the mortgagors themselves were concerned, Mst. Imtiaz Begam could 
never have claimed contribution from Fazal Ahmad. When she died, the 
mortgage-debt had been paid, and there was no mortgage subsisting. She 
had no charge on any part of the mortgage property, and it is impossible | 
that any of her heirs should have such a charge. It has been argued that 
Zia-uddin may be precluded from claiming contribution in respect of that _ 
part of the property which he inherited directly, but that he is not pre- 
cluded from claiming in respect of that property which he purchased from 
his sister’s heirs. There is no force in this argument because there was no 
charge in favour of Mst. Imtiaz Begam which Zia-uddin’s sister could have 
inherited. I am satisfied that the decision of the learned District Judge 
cannot be upheld. I would allow the appeal, set aside the decree of the 
lower appellate court and restore the decree of the court of first instance 
with costs throughout. , 

NIAMATULLAH, J.—I am in entire agreement with the views expressed 
by my learned brother. I wish to add a few remarks in support of his 
conclusions. . ; 

It is clearly established that Fazal Ahmad was only a surety in the ‘ 
mortgage transaction. As against the mortgagee, however, he and the pro- 
perty hypothecated by him were as liable as Imtiaz Begam and Zia-uddin, 
the principal debtors. Two sets of properties were hypothecated as security 
for the debt advanced by the mortgagee, Nand Ram. One of them exclu-. 
sively belonged to Fazal Ahmad, while the other belonged to Imtiaz Begam. ,.. 


 Zia-uddin had, at the date of the martgage, no interest in the mortgaged - 


property. 

It is not disputed that the mortgagee was at liberty to proceed against 
the entire mortgaged property, regardless of the fact that Fazal Ahmad 
had himself borrowed nothing and was made liable only to accommodate 


' his relations, Imtiaz Begam and Zia-uddin. Nand Ram actually obtained 


a decree, on foot of his mortgage, against his three debtors. The decree 
directed the sale of both the properties. In view, however, of Fazal. 
Ahmad’s allegation made in the mortgagees’ suit that he was only @ surety, | 


¢ 
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the court directed that the property claimed by him be sold only in case 
the sale of the other property did not satisfy the mortgage money. Fazal 
Ahmad’s property ‘was not sold, as payments made by Imtiaz Begam and 
the sale of her property satisfied the entire mortgage money then due. All 
this happened when Imtiaz Begam was alive. If Mst. Imtiaz Begam had 
no right of contribution against Fazal Ahmad by sale of the latter’s pro- 
perty, it is obvious that her heirs (a son, Zia-uddin, and a daughter) 
would not inherit any such right. 

I am clearly of opinion that, in the circumstances of the case, Mst. 
Imtiaz Begam had no right of contribution against Fazal Ahmad, her surety, 
under Section 82, Transfer of Property Act, or otherwise: That section 
merely prescribes the extent to which each of several properties subject to 
a common charge is liable for the encumbrance. As a general rule, such 
extent is to be determined with reference to their respective values at the 
date of the mortgage.- It is, however, open to the parties to the mortgage 
transaction to vary this general rule. In the absence of a contract to the 
contrary between the mortgagee on one side and the mortgagors owning 
the several properties mortgaged on the other, the former is entitled to an 
encumbrance of the whole of what is due to him on every portion of the 
mortgaged property. ‘The case, however, is different where the mortgagee 
agrees to split up his charge and hold particular properties liable for paru- 
cular portions of such charge, regardless of the values of the properties. 
In such a case, the mortgagee is bound by the agreement. Similarly, the 
owners of two mortgaged properties may contract themselves out of the 
rule contained in Section 82, one agreeing to pay more than the amount 
proportionate to the value of his property and the other agreeing to pay 
less than the proportionate value of his property. On payment by one of 
the mortgagors of the entire encumbrance, he would be entitled to contri- 
bution, not in terms of Section 82, but in terms of the agreement between 
him and the co-mortgagor. It is clear to me that to an agreement opera- 
ting between the co-mortgagors alone the mortgagee is not a necessary 
party, nor is it open to one of the mortgagors to escape liability under the 
agreement between him and his co-mortgagor on the ground that the 
mgrtgagee was no party to it: 

-e In the case before us, Fazal Ahmad was only a surety. The entire sum 
advanced by the mortgagee, Nand Ram, had been taken by Imtiaz Begam 
to help her son, Zia-uddin, in his business. The transaction, properly 
analyzed, has a clear implication to the effect that the principal debtors 
would be liable to pay the debts to the creditor, who is, however, at liberty 
to proceed both against the principal debtor and the surety. The relation- 
ship of the surety and the principal debtor implied the ultimate liability 
of the principal debtor, though as against the creditor their liabilities are 
co-extensive. ‘This is perfectly clear from Sections 126 and 128, Indian 
Contract Act. Where, in consequence of the liability of the principal 
debtor and the surety being co-extensive, the surety has had to pay to the 
creditor, he is at once clothed with the right to recover it from the principal 
debtor (Section 140, Indian Contract Act) and the surety is not only 
entitled to recover the debt personally from the principal debtor but is 
entitled to the benefit of the security which the creditor had against the 
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principal debtor (Section 141, Indian Contract Act). Bearing these rules 
in mind in determining the rights and liabilities of Imtiaz Begam and Fazal 
Ahmad on the former having paid the entire mortgage ‘money the equities 
can work out only in one way. On the claim of the creditor being satis- 


‘fied by Imtiaz Begam or by sale of her property, her own debt was com- 


pletely paid up. There was no room for the application of the doctrine of 
contribution, which presupposes the existence of a debt payable by two 
‘The phrase “In the absence of a contract tp the contrary,” occurring 


in Section 82, Transfer of Property Act, includes an implied agreement. 


between the surety and the principal debtor, and has the same effect as an 
agreement embodied in a separate deed providing that in case the entire 
debt is satisfied by sale of the principal debtor’s property, the latter will 
have no claim against the property hypothecated by the surety as such. 
Suppose Imtiaz Begam could institute a suit against Fazal Ahmad and 


. enforced contribution by sale of his property, Fazal Ahmad would forth- 


with be entitled to recover the same amount, he having discharged the 
liability of the principal debtor, Imtiaz Begam.. It is obvious that no 


court would countenance a claim of Imtiaz Begam in face of her own 


corresponding liability to her surety Fazal Ahmad. The two liabilities 
cannot co-exist and automatically adjust themselves. In this view, Imtiaz 
Begam did’ not, in the first place, acquire any right of contribution against 
her surety, Fazal Ahmad, and in the second place, if she did theoretically 
acquire such right, it was forthwith extinguished by the operation of the 
equity in favour of Fazal Ahmad. 

Somé complication will be introduced where two persons, owning 
separate properties, jointly- mortgage them to 2 mortgagee, but contract 
themselves out of the rule of contribution enacted in Section 82, Transfer 
of Property Act, and the interest of one of-them in the mortgaged pro- 
perty passes to a transferee. In such a case, the agreement between the 
mortgagors being personal will not run with the land, and the transferee, 
at any rate a bona fide transferee far value without notice, who is not 
bound by the personal undertaking of his transferor, cannot be deprived of 
the right of contribution which attaches to the land transfe to him. 
The personal agreement of the transferor cannot be successfully enforced 
against his transferee, who is entitled to all the benefits arising out of his 
ownership of the land which was subject to a common charge which the 


transferee has had to discharge. His transferor’s agreement foregoing . 


contribution cannot be enforced against the transferee in derogation of his 
right as the owner of the land under Section 82, Transfer of Property 
Act. This position will exist only when the transferee has had to pay the 
entire encumbrance and the personal agreement of his transferor is sought 
to be enforced against him. The present case is free from a complication 
of this kind. The original mortgagor, Imtiaz Begam, against whom her 
personal undertaking, implied in the relation of surety and principal debtor 
between herself and Fazal Ahmad, could be enforced, had herself paid the 
debt. No third person intervened when the right of contribution is said 
to have accrued in consequence of payment by of the entire mortgage 
money. i : ry 


uv 
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Rama Chandrachar v. Srinivas Ayyanger™ was a case in which the 
question was whether a personal covenant, in modification of the right of 
contribution under Section 82, was binding on a subsequent transferee, 
who had to pay the entire mortgage money. That case is easily distinguish- 
able from the present ease on the above ground and is no authority for the 
proposition contended for by the learned advocate for the respondent. 

My learned brother has dealt with the other cases cited in arguments. 
I have nothing to add to his remarks. I concur in allowing the appeal, 
setting aside the decree of the lower appellate court and restoring that-of 
the court of first instance. 

By THE Court—The appeal is allowed, the decree of the lower appel- 
late court is set aside and that of the court of first instance is restored with 


costs throughout. 
Appeal allowed 


OUT L. R. 24 Mad. 85 


JAGANNATH (Plaintiff) 
Versus ; 
BHIKAM SINGH alias BHIKARI SINGH AND ANOTHER (Defendants) * 
Tenency Act (III of 1926), Secs. 196, 197 (6), 197 (h), 187 and 188—Rent-free 
_ grantee—Grove-bolder—Liability to ejectment as non-occupancy tenani— 
When arises. 

Where a rent-free grantee, not being a grantee to whom the provisions 
of Section 185 or 186 of the Tenancy Act of 1926 apply, to whom the 
land was either granted by the landlord for the purpose of planting a grove 
or who planted a grove with the implied permission of the Igndlord, cuts 
down the grove, he is liable to be ejected as 2 non-occupancy tenant. 

SECOND APPEAL from a decree of Harish CHANDRA ESQ., District 
Judge of Bareilly, reversing a decree of MauLvi S. Bagar Husan, Hony. 
Assistant Collector, First Class. 


G. S. Pathak for the appellant. 

S. B. Joberi and Man Singh for the respondents. 

The following judgment was delivered by 

Baypal, J—This is a plaintiff's appeal. His suit was decreed by the 
court of first instance but dismissed by the lower appellate court. The 
facts which have given rise to this appeal may be briefly stated. The 
plaintiff brought a suit for ejectment of two defendants Bhikam Singh and 
Ram Chandar Singh from plot No. 321 on the allegation that the defen- 
dants were non-occupancy tenants of the said plot. It was further dis- 
tinctly mentioned in the plaint that the defendants held the land claimed 
as grove-holders and as the grove had been cut down therefore the defen- 
dants as non-occupancy tenants were liable to be ejected. Ram Chander 
pleaded that the possession of the defendants was that of a proprietor. 
Bhikam Singh pleaded that the land in dispute was muafi given in charity 
to the contesting defendant which was purchased at a sale by public auction 
by Nand Lal Singh, the maternal 'grandfather of the contesting defendant, 
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and after the death of Nand Lal Singh, the contesting defendant became 
the owner as an heir of his maternal grandfather, Nand Lal Singh, and has 
up to this time been the owner thereof. It was also alleged that the 
defendant had legally acquired a right of ownership to the said muafi 


-given in charity and therefore the provisions of Section 86, Act III of 


1926 did not apply to the case. 

At a later stage Ram Chander stated that he had been ejected by the - 
other defendant, namely, Bhikam Singh, and Ram Chander was therefore 
exempted. The controversy therefore remains with the plaintiff on the 
one side who alleged the defendant ta have been a grove-holder but’ who 
had become a non-occupancy tenant zs the grove had been cut down and“ 
the defendant Bhikam Singh who alleged himself to be a proprietor. It 


_ was clear that the plaintiff was trying to obtain the benefit of Section 197, 


Clause (4) of the Agra Tenancy Act. The defendant Bhikam Singh 


nowhere alleged in his written statement that the land was not a grove but 
he must be deemed to have alleged that he was a rent-free grantee to whom 
Section 186 of the Tenancy Act applied and who thus had become the 
proprietor. The revenue court sent an issue on the question of proprietary 
title to the civil court and the civil court after taking such evidence as was 
produced before it came to the conclusion that the’ defendant was not 4 
proprietor. At this stage it is necessary to mention that the defendant 
himself was not present before the civil court but his father was who put 
in some documentary and oral evidence. The civil court came to the con- 
clusion that the defendant was not proprietor. On receipt of this finding 
the revenue court held that the defendants were non-occupancy tenants 
and were liable to be ejected. It started its judgment by saying that the 
suit was for the ejectment of grove-halders which grove had been cut and 
removed and it observed that Bhikam Singh was not a muafi khidmati 
holder of the land in dispute. , 

The defendant appealed and it was nowhere pleaded that the land was 
not a grove, but it was once more alleged that the defendant had become 
a proprietor. The learned District Judge on appeal confirmed the finding 
of the trial court that the provisions af Section 186 of the Agra Tenancy 
Act did not apply but he went on to observe that it did not follow there- 
from that the provisjons of Section 184 of the Agra Tenancy Act also did 
not apply and from two extracts of the patwari’s papers it appeared that 
the land was held rent free and therefore-the only remedy open to the 


- plaintiff was either to have the rent fixed on the land under Section 187 


or to sue for an ejectment under Section 188 of the Agra Tenancy Act. 
An attempt was made before the lower appellate court to produce some 
additional evidence in appeal. On th’s point the learned Judge says that 
the defendant’s father appeared in the civil court below and: f 


put in some documentary evidence and also an oral statement on oath. It 
is not open to the defendant to argue now that as he himself was not 
present the evidence that ought to have been produced could not be pro- 
duced and I cannot allow him at this late stage to produce further evidence 
in the case. His application for admission of further evidence has there- 


- fore been rejected by me. 
It would therefore appear that no attempt was made for the admission of 
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some further evidence after the documentary evidence filed by the plain- 
tiff’s father and the oral statement given in the trial court and the learned 
District Judge therefore was of the opinion that fresh evidence should not 
be admitted in appeal. 

J have mentioned this aspect of the case in some detail because even 
before me the respondents’ counsel suggested that the case should be sent 
back for production of fresh evidence and for the determination of one 
issue which I shall mention presently, but I am of the opinion that under 
the circumstances of the case the defendant should not be given this indul- 
gence, the indulgence of being allowed to tender further evidence. 

The position now is, the learned counsel argues, that the defendant 
must be deemed to be a non-occupancy tenant and the decree of the court 
of first instance was correct. His contention is that the defendant having 
been held to be a person to whom the provisions of Sections 185 and 186 
did not apply can be nothing but a grove-holder. A grove-holder is 
defined in Section 196 and even a rent-free grantee may be a grove-holder 
provided the provisions of Section 185 or 186 did not apply and to whom 
land has been let or granted by a landlord for the purpose of planting a 
grove or who has planted a grove subsequently after permission by the 
landlord. There is a proviso that if the permission was granted prior to 
the commencement of the Act the permission need not have been in writ- 
ing and may have been either express or implied. The result is that on 
the findings of the lower appellate court which findings have not been 
challenged before me in appeal by the defendant, the defendant can at 
best be said to be a rent-free grantee to whom the provisions of Section 185 
or 186 did not apply to whom the land was either granted by a landlord 
for the purpose of planting a grove or who planted a grove with the 
implied permission of the landlord. It was contended by the respondent 
that I should remit an issue on this point, but I am not prepared to do so 
because on the materials on the record it is quite clear that the defendant 
cannot be anything but a grove-holder as defined in Section 196. The 
plaintiff specifically stated in the plaint that'the defendant was a grove- 
holder and the grove had been cut down. This fact was not expressly 
denied by the defendant in the written statement. He filed a sale certi- 
ficate of the year 1901 which he alleged to be the basis of his title and in 
that sale certificate the land is stated to be a grove. The learned assistant 
collector held that the suit was for the ejectment of a grove-holder, the 
grove having been cut down and removed, and this statement was not 
challenged in appeal before the lower appellate court by the defendant. 
Further on the findings of the courts below it is clear that the defendant 
having been held to be a rent-free grantee to whom the provisions of 
Section 185 or Section 186 did not apply the defendant is a grove-holder 
and it is common ground that the land is not covered by trees now. The 
position therefore is that under Clause (4) of Section 197 when a person 
becomes a grove-holder in respect of land of which he is a rent-free grantee 
he shall hold such land as grove-holder in supersession of all subsisting rights 
and liabilities so far as they are inconsistent therewith, and under Clause 
(a) it will be presumed that a grove-holder holds the land in respect of 


whicl he is a grove-holder as a non-occupancy tenant when the land ceases 
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Crm to be a grove land. The rights and liabilities which the defendant might 
1935. have acquired under Section 187 or 188 of the Tenancy Act are inconsistent 
with the liability which the defendant has incurred by reason of the 
Jaanam fact that the land has now ceased to be a grove and he necessarily will be 
presumed to be a non-occupancy tenant under Clause (a) of Section 197. 
SINGH For the reasons given above I allow this appeal, set aside the decree of 
scien | the lower appellate court and restore that of the court of first instance. 

- ’” Leave to g an appeal by way of Letters Patent is granted. 
Appeal allowed 


1935 


JANKI MISIR (Plointiff) 
— 1935 ' VETSHS 


` BENI SINGH anp orHers (Defendants) * 


E Civil Procedure Code, Or. 23, R. 1 and Sec, 11—Suit for possession against tres- 
KEWDALL, J. passers—Srit dismissed—Appeal—Defendant S dies—Appeal abates as against 
S—Subsequently suit withdrawn under Or. 23, R. 1—Second suit—W bet ber 
can be decreed. 
The plaintiff instituted a suit for possession against several defendants. 
On the suit being dismissed by the trial court, the plaintiff filed an appeal. 
During the pendency of the appeal one of the defendants (S) died and 
the appeal was allowed to abate against his representatives. Subsequently 
the plaintiff filed-an application to be allowed to withdraw the suit under 
Or. 23, R. 1, C P. C., and this permission was given. The plaintiff then 
brought the present suit against the defendants in the former suit, with - 
this exception that the place of S was now taken by his representatives, and 
the question arose as to whether the decision of the previous suit had the 
effect of barring the present suit against all the defendants. Held, that 
the representatives of S could not be affected by the order passed by the 
court under Or. 23, R. 1, C. P. C. because they were no parties to that 
proceeding, and the eale wan har tha decree given in the previous suit 
against the plaintiff and in favour of S had the effect of res judicata. Held, ` 
further, that as all the defendants had been sued as trespassers, it would be 
impossible to give a decree against the defendants other than the representa- 
tives of S because such a decree would not be consistent with the decree 
which it was necessary to give in favour of the representatives of S allow- 
ing them to remain in possession, and the plaintiff’s suit must therefore be 
dismissed as against all the defendants. 


SECOND APPFAL from a decree of Panprr GOPAL CHAND SHARMA, . 
Second Additional Subordinate Judge of Jaunpur, confirming a decree of 
MavuLvi MUHAMMAD JamiL, Munsif. 


A. P. Pandey for the appellant. 
N. P. Asthena for the respondents. 
The following judgment was delivered by 
Kendell, J. KENDALL, J.—This is an appeal against the appellate order of the 
learned Second Additional Subordinate Judge of Jaunpur confirming the | 
order of the trial court, which had dismissed the plaintiff-appellant’s suit. 
The facts are given sufficiently fully in the order of the lower appellate 
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court. The question that has been argued before me in second appeal is 
contained in the 3rd issue set forth in that judgment, namely, whether the 
decision of the previous suit operates as a bar against the plaintiff so far as 
the defendants 2, 3 and 4 are concerned. When the learned Subordinate 
Judge came to deal with this question, however, what he considered was 
whether the decision of the previous suit had the effect of barring the 
plaintiff’s suit against all the defendants. 

In the suit brought by the present appellant in 1927 for possession of 
this property against trespassers, the defendants were the same as in the 
present proceedings, with this exception, that defendant No. 4 in the former 
suit, Sardar Singh, has died and is now represented by the present defen- 
dants Nos. 2-4, who are the respondents in the present appeal. The former 
suit was dismissed as against all the defendants, and the present appellant 
filed an appeal, but during these proceedings Sardar Singh died and the 
appeal was allowed to abate against his representatives. The appellant, 
therefore, filed an application to be allowed to withdraw the suit under 
Order 23, Rule 1, C. P. C., and this permission was given with the result 
that the present suit was brought. The short question which I have to 
decide in appeal, therefore, is the effect of the proceedings in 1927 on the 
present suit. The lower appellate court has found that the representatives 
of Sardar Singh could not be affected by the order passed by the court 
under Order 23, Rule 1 because they were no parties to that proceeding, 
and the.result was that the decree given in 1927 against the appellant and 
in favour of Sardar Singh had the effect of res judicata. Having decided 
this point, the lower appellate court then went on to consider the effect of 
this decision on the other defendants, and found that as they had all been 
sued as trespassers on the property to which the plaintiff-appellant laid 
claim as mortgagee, it would be impossible to give a decree against the 
defendants other than defendants Nos. 2-4 because such a decree would not 
be consistent with the decree which it was necessary to give in favour of 
defendants Nos. 2-4 allowing them to remain in possession. It therefore 
agreed with the trial court in dismissing the plaintiffs suit. 

Mr. Pande, for the appellants, has argued that the legal effect of the 
court’s order allowing the former suit to be withdrawn is that that suit 
must be deemed not to have been instituted. In other words, the whole 
of the decree has been vacated, and it cannot have any force as res judicata 
in favour of defendants 2-4. When met with the argument that the order 
of the court under Order 23, Rule 1 could not be held to be binding on 
defendants Nos. 2-4 who were no parties to the proceeding, he referred 
to a decision of the Madras High Court in the case of Peria Perumal Muthi- 
rian v. Pichan alias Karupan Muthurian’ in which a somewhat similar ques- 
tion was considered, and it was held that as the parties were not represented 
in the proceedings under Order 23, Rule 1 and had not taken any steps 
to have that order set aside in revision or review, they could not now object 
to sue on the ground that the order granting leave was inoperative. There 
is, however, a clear distinction between the circumstances in the present 
case and those in the one before the Madras High Court. In the present 
case the contesting respondents had acquired a valuable right by the deci- 
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sion of the suit in their favour in the trial court, whereas in the case before 
the Madras High Court the parties concerned had not acquired any right 
at all. I cannot; therefore, accept this authority for deciding that where 


Janar D Mum an order has been passed under Order 23, Rule 1 affecting the valuable 
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right acquired by persons who have nor been made parties to that proceed- 
ing, the order is binding on those persons and has the effect of depriving 
them of that valuable right. 

The next argument for the appellant was that even supposing the 
right of defendants Nos. 2-4 acquired in the previous litigation could not 
be affected, the plaintiff should nevertheless have been allowed a decree 
against the rest of the defendants who were undoubtedly bound by the 
order under Order XXII, and who were shown on the findings of fact to 
be trespassers on property to which the plaintiff had proved his title. Mr. 
Pande has not been able, however, to satisfy me that the decision of the 
lower appellate court is wrong. A decree given in the plaintiff-appellant’s 
favour could not possibly have the effect of giving him possession as against 
defendants Nos. 2-4, and a decree giving him possession against the rest of 
defendants alone could not possibly be executed. None of the defendants 
has any right to trespass over any share of the property. The plaintiff- 
appellant must either have the whole of it or none of it, and I therefore 
agree that a decree given against the defendants other than defendants 
Nos. 2-4 would necessarily be inconsistent with the decree which the court 
is bound to give in favour of defendants Nos. 2-4. The result is, therefore, 
that the appeal fails and is dismissed with costs. 

Leave to appeal under the Letters Patent is given. 


MOHAMMAD ISMAIL KHAN (Plaintif) 
Versus 
JAWAHIR LAL AND orHers (Defendants) * 
Lease—Per petual lease—When created. 

The use of the word-‘dawam’ in a lease per se might not imply perpetuity, 
but where the lessor had proprietary rights and the lessee was given the 
right to build a house or to i te E as ee 
lease further said that the lessee shall have the same right as the lessor 
enjoyed up till then, the lease is a perpetual lease. 

LETTERS PATENT APPEAL against the judgment of the Hon’BLE Mr. 
Justice H. J. COLLISTER. ` 

P. L. Banerji and S. K. Mukerji for the appellant. 

A. P. Pandey for the respondents. 

The judgment of the Court was delivered by 

BAJPAI, J.—This is a plaintiff’s appeal under Section 10 of the Letters 
Patent, his suit having been dismissed by all the Courts so far. The ques- 
tion that we have to decide is whether the defendant, who claims under a 
lease, obtained a lease in perpetuity, ar a tenure that was to subsist for the 
lifetime of the original lessee, Jai Chand. The facts of the case have been 
given at length in the judgments of the courts below and of the learned 
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single Judge of this Court. It has been consistently-held so far that the Gm 
words employed in the lease, coupled with the surrounding circumstances 77 
and the subsequent conduct of the parties, lead to only one inference, 
namely, that the lease was perpetual. It is not necessary for us to go in Mor. p. Insan 
detail into the expressions used in the document, because it is clear that the a 
use of the word “dawam” per se might not imply perpetuity, but in the Jaware Lat 
present case the lessee was given the right to build a house or to let it out 
on rent to anyone else. It was further said that the lessee shall have the 5#“ 7 
same right as the lessor enjoyed up till then. It is clear that the lessor had 
proprietary rights, and she could undoubtedly have granted permanent 
rights to others. ‘There is no reason why Jai Chand, the lessee, should not 
be deemed to have the same rights, and that would only be consistent with 
the idea of the lease being a perpetual lease. It also appears that after the 
death of Jai Chand, the original lessee, in 1914, the lessor and her successors 
have been accepting rent from the sons and representatives of Jai Chand. 
Further, acting upon the right given to the lessee to build upon the land, 
costly buildings have come into existence. We are, therefore, of the opi- 
nion, that the decision of the learned single Judge is correct. We, therefore, 
dismiss this appeal with costs. 


1934 





Appeal dismissed 


DESA AND ANOTHER (Defendants) Cav 

versus a es 

DHUM SINGH AND ANOTHER (Plaintiffsy* ae 

Tenancy Act (III of 1926), Sec. 14—Zamindari sbare—Sale of—Sir land on ‘which Nov. 28 
s grove stands—Former owner becomes ex-proprietary tenant. — 

Where a zamindari share is transferred, the former owner becomes an ex- Banmer, J. 
proprietary tenant in respect of his sir land on which a grove stands, and 
there is nothing in Section 14, Tenancy Act of 1926, to justify the view 
a the ex-proprietary tenancy arises only in the land and the sieht in the 


to the transferee. 
"Sakab Ali V. Tsjemmnl Husain Kben, A. I. R. 1932 All. 653 dissented 
from. 
Fmst APPEAL from an order of MAuLVI SHAH Wau ALAM, Addi: 
tional Subordinate Judge of Muzaffarnagar. 


Mukhtar Abmad for the appellants. 
S. N. Gupta for the respondents. 


- The- following judgment was delivered by 


Benner, J.—This is a first appeal from order by the defendants tand Besset, J. 
2. The plaintiffs brought a suit in the court of the Munsif claiming dam- 
ages from the defendants for having wrongfully cut down certaih trees. 
alleged to belong - to the plaintiffs. These trees stood on’a certain ‘plot: 
formerly the sir land of defendants 1 and Z. In 1927 there was an auction 
sale of the zamindari share of the defendants 1 and 2 and the plaintiffs 
purchased at auction sale and received dakhalnama on August 29, 19277 
This was after Act III of 1926 came into force. The land although sir had“ 
a prove standing on it planted by defendants 1 and 2. Subsequently they 
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sold the trees-to defendant 3, who cut them down. After the auction sale 
rent was assessed by the Revenue court on the plot as the ex-proprietary 
tenancy of defendants 1 and 2. The claim of the plaintiffs was that under 
the auction sale the proprietary rights of defendants 1 and 2 in all their 


Duum swon groves including the grove in suit passed’ to the plaintiffs and that the 


Bennet, J. 


ex-propri tenancy of defendants 1 and 2 arose in the land only. This 
view of de by has been taken by the lower appellate court falloding a 
case reported in Yakub Ali. v. Tajammul Husain Khan! by a learned single 
Judge of this Court. The defendants have appealed alleging. firstly that 
the suit was-not cognizable by the civil court. It was argued that the 
plaintiffs could have sued in the revenue court under Section 85(3) of 
Act Il-of 1926. This sub-section entitles a Jand-holder to sue a tenant 
for compénsation for acts defined in Section 84 as detrimental to the land 
or inconsistent with the purposes for which it was ‘let. I do not think 
that this section-would be.appropriate to the present plaint as the plaintiff 
claims that the proprietary right in the trees belonged to the plaintiffs. 
Accordingly I hold that the suit of the plaintiffs was correctly brought in 


the civil court. The second and third grounds of appeal argued that the 


defendants 1 and 2 are grove-holders and that the defendants have a right 
in the trees standing on the land. 


I have considerable difficulty in accepting the view of law laid down 


‘in the ruling quoted. That ruling does not appear to deal with the follow- 


ing difficulty: Section 14, Act IN of 1926, lays down ‘that on the transfer 
by foreclosure or sale in- execution of a decree or by voluntary alienation 


` otherwise than by gift or exchange between co-sharers a landlord shall 


e a tenant with a right of occupancy in his sir and in the land which 
he has cultivated continuously for 10 years at the date of transfer. Sub- © 
section (8) states that for the purposes of Sub-section (1) the use of land 
as grove-land shall not be deemed cultivation. Accordingly therefore in 
the case of land not sir the ex-proprietary rights would not arise if 2 grove 
stood on the land but the section does not state that for sir the existence of 
a grove will prevent the arising of ex-proprietary rights. > Clearly therefore 
in the present case the ex-proprietary rights did arise and the revenue court 
confirmed the existence of those rights by assessing ex-proprietary rent on 
the holding. Now ex-proprietary rights confer a right of. occupancy. A 
right of occupancy is not defined by the Act other than the definition in 
Section 16, but it is clear that a right af occupancy implies a right to occupy, 
that is, a right to cultivate the land or use it in a manner equivalent to 
cultivation, such as, to use for grove or pasturage. This follows from the 
definition of land in Section 3, Sub-section (2) as land which is let or-held 
for agricultural purposes or as grove-land or for pasturage. ‘The sale there- 
fore should allow the creation of the right ‘of the former owner to hold the 
land either for agricultural purposes or as grove-land or as pasturage at the 
favourable rates in Section 14, Sub-section (1) and with the security of 
tenure of an occupancy tenant. Now if the view of the lower court were 
correct that on such a sale the former owner would have a right only to 
the land and the right in the trees would pass to the transferee, then the 
situation would arise that the ex-proprietary rights would merely be 
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theoretical and would be of no practical value to the former owner as long 
as the trees stood on the land. ‘There is no provision in the Tenancy Act 
under which the former owner could insist on the transferee removing the 
trees and it would be open to the transferee to keep the trees standing on 
the holding for many years until they cease to exist. The case therefore 
would be that where the former owner had used his sir land for the purpose 
of a grove, he would in fact on a sale obtain none of the benefits intended 
by Section 14 of the Tenancy Act but where he used his sir land for culti- 
vation, he would obtain all the benefits. I do not think that the section 
intended that such a difference should arise and if such a difference had 
been intended, I consider that Sub-section (8) would have made provision 
for such a difference. ‘That sub-section as already noted does provide that 
for land other than sir land the existence of a grove prevents the-accrual 
of ex-proprietary rights. The natural provision would be to have said that 
the existence of a grove on sir land would also prevent the accrual of 
ex-proprietary rights. As the Act does not say so, I consider that the Act 
intends that the existence of a grove shall allow ex-proprietary rights to 
accrue in sir land without any let or hindrance and that the theory of law 
put forward by the lower court is incorrect as that theory would in prattice 
deprive the former owner of any benefit from his ex-proprietary rights. 
As regards the statement in the sale certificate that all the rights of the 
defendants in scattered trees or in groves passed to the auction purchaser, 
I consider that this provision could not pass the rights in the grove in 
question because those rights are not capable of transfer owing to the 
provisions of Section 14 of the Agra Tenancy Act. -> l 
For the reasons which I have given I allow this first appeal from order 
with costs throughout, and I set aside the decree of the court below and 
restore the decree of the court of first instance dismissing the suit of the 
plaintiffs. ; 
Leave is granted for Letters Patent appeal. , 
l Appeal allowed 


HARI RAM (Judgment-debtor) 
: Versus 
HIMMAN LAL (Decree-bolder) * 
Limitation Act, Arts. 181 and 182(7)—Instalment decree—Defeult clense’-—On 
default decree-bolder entitled to realise total amount—Limitation. 

Under 2 compromise decree for instalments the total amount due was 
to-be paid as follows:—Rs. 300 was to be paid within a month of the 
decree and the balance of Rs. 800 was ta be paid by instalments of Rs. 25 
payable on November 1 and May 1 of each year. The compromise further 
provided that in case of failure to pay two instalments all the money will 
be paid at once and in case the sum of Rs. 300 is not paid [within a month] 
all the money will be paid at once with interest at ome per cent per mensem. 
The sum of Rs. 300 was paid after the due date and on such default the 
decree-holder was entitled to apply for execution of the whole decree. No 
application for execution was however made by him. Subsequently the 
decree-holder made the present application for execution of the decree for 
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the whole of the remaining sum due to him on account of the failure of 
the judgment-debtor to pay two instalments on due dates and this applica- 
tion was made more than three years from the date of default in payment 
of Rs. 300. 

Held, that, the right of the decree-holder to apply for execution of the 
decree for the whole of the remaining sum due to him~was titoe-barred; 
but the decree-holder could recover such instalments as had fallen due by 
the date of the application for execution provided the same were within 
time. Rem Prashad Rem v. Jadunandan Upadbia, 1934 A. L. J. 772 applied. 

EXECUTION SECOND APPEAL from a decree of V, Meura Esa., Sub- 
ordinate Judge of Muzaffarnagar, reversing a decree of BABU ANAND 
Bruari Lar, Munsif of Kairana. 

B. Mukerji for the appellant. 

Vishwa Mitra for the respondent. 


The following judgment was delivered by 


Benner, J.—This is an execution second appeal by a judgment-debtor 
under the following circumstances:— 

There’ was a compromise decree for instalments passed on May 11, 
1928, between the’ parties by which it was agreed that ‘the total amount 
due was Rs. 1,100, thar Rs. 300 would be paid within a month of the com- 
promise decree and that the balance of Rs. 800 was to be paid by instal- 
ments of Rs, 25 on November 1 and May 1, the first instalment bein pay- 
able on November 1, 1928. The compromise further provided that in 
case of failure to pay two instalments all the money will be paid at once 
and in case the Rs. 300 is not paid all the money will be paid at once with 
1 per cent interest per mensem.’ It will be noted that it was not provided 
that all- the money is to be paid at once in case the Rs. 300 is not paid 
within a ‘month; that is, the words “within a month” are not repeated but 
I interpret the decree to mean that the default would arise if the Rs, 300 
were not paid in a month: The first matter which took place in the 
execution court was an application of February 18, 1932, by the decree- 
holder under Order 21, Rule 2 certifying that he had received payment of 
the Rs. 300 in June, 1928 and of Rs. 50 on April 28, 1929 in respect of 
the two instalments of November 1928 and May 1929, and that he had 
received Rs. 50 on April 29, 1930, in respect of the two instalments of 
November, 1929 and May, 1930. The court -of first instance took evidence 
on the point and it has been held by the court below that the account 
books of the decree-holder’s munim proved ‘that the Rs. 300 was paid in 
four items from May 25 to July 12, 1928. Accordingly the decree-holder 


.Was inaccurate in stating in his certificate that the Rs. 300 were paid in ’ 


June 1928. That sum should have been paid by June 11, 1928. The 
finding of fact is that it was not so paid but only part had been paid by 
that date. There was therefore a default in the payment of the Rs. 300, 
the default arising on June 11, 1928. The decree-holder, therefore, had a 
right on that date to apply for execution of the whole decree for Rs. 800 
plus the balance of the Rs. 300 not paid. It was not until September 5, 
1932, that the decree-holder made the present application for execution of 
the whole decree on account of the default in payment of-the two later 
instalments, i.e., the instalment of November 1,1928, and of November 1, 
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1929. ` The question arises whether the present application is time-barred 
wholly or in part. The courts below have held that Section 20 of the 
Limitation Act will not apply, and the court of first instance states that 
the requirements of that Section have not been complied with. The court 
did not correctly state the requirements as it said the section required that 
the payments should appear in the handwriting of the judgment-debtor 
and be signed by him. The word used in the Act is “Or” and not “And.” 
The payments were in the books of the decree-holder written by his munim 
and the certified copies produced in court do not show any signature of the 
judgment-debtor. It was not contended for the decree-holder that the 
requirements of Section 20 were satisfied. Learned ‘counsel for the decree- 
holder relied on a ruling in Buddhu Lal v. Rekkbab Das’, which he claimed 
established the right of the decree-holder to waive parment which was made 
after a certain time. That ruling does not deal with limitation. It dealt 
with a2 decree which provided for instalments and stated that in case of 
default the decree-holder might execute the decree for the whole of the 
balance due. The language used in the present decree is different as it does 
not give an option to the decree-holder but states that in case of’ default 
the balance due will be paid. This language is imperative and renders the 
balance to be due for payment under the decree in case of default. In any 
case in the ruling in question a bench of this Court held that the decree- 
holder should not be allowed to execute the entire decree for the default to 
pay an instalment because it held that he had waived his right. If that 
ruling were to be applied to the present case, I would have to hold that 
the decree-holder had also waived his right by not applying within limita- 
tion to execute his decree for the default. The lower court has held that 
under Article 181 of the Limitation Act, the right to execute the decree 
accrued to the decree-holder when the next two instalmerits up to Novem- 
ber 1, 1930, were unpaid, and that the execution application was filed within 
three years of that date and was therefore in time. Iam not able to follow 
the reasoning of the lower court. The lower court arrives at a conclusion 
by omitting to notice the default which occurred on June 11, 1928, which 
was more than three years before the application for execution of Septem- 
ber 5, 1932. Learned counsel also desired to refer to rulings in regard to 
waiver of the Bombay and Calcutta High Courts. It may be that under 
those rulings some right arising from the doctrine of waiver would accrue 
to save limitation, but learned counsel failed to show that any such doctrine 
had been adopted in regard to limitation by this Court, and ï prefer to 
follow the rulings of this Court. Learned counsel for the appellant referred 
to two rulings. One of these is reported in Jaikeran v. Panchaiti Akbara’, 
in. which the Chief Justice of this Court held that a certificate of payment 
out of court would not extend limitation as it was not a step-in-aid of exe- 
cution within the meaning of Article 182 of the Limitation Act, and fur- 
ther that a payment by a judgment-debtor out of court was not a step-in- 
aid of execution and would not extend limitation. The two payments 
therefore of April 29, 1930 and April 28, 1929, which have been proved 
to have been made out of court will not serve as step-in-aid of execution 
to extend limitation. Learned counsel further referred to Rem Prasad 
*1 L. R. 11 ADL 482 21932 A- L J. 1035 
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Rem v. Jadunanden U padhia®, where there was a case somewhat similar to 
the present before a bench of this Court. That was a compromise decree 
for instalments with a clause that the decree-holder would be entitled to 
realise the total amount in case of default. It was held that the decree- 
za Holder had two distinct rights under this decree, (1) to receive instalments 
“AY as and when. they fell due, and (2) to enforce the payment of all the 
instalments that might remain unpaid in the event of two successive instal- 
ments remaining unpaid; that the second right had become time-barred as 


. the application to execute that right had first accrued beyond the period of 


three years from the date of the application, but that the bar of the second 
right did not necessarily bar the first right and that the decree-holder could 
recover such instalments as had fallen due by the date of the application 
for execution „under Article 182(7) of the Limitation Act. I consider 
that I should follow this ruling in the present case and accordingly I allow 
the second appeal to this extent that I hold that the right of the decree- 
holder to apply for execution of the decree for the whole of the remaining 
sum due to him is time-barred. I hold, however, that of the decretal 
amount, he has a right to apply for execution of the instalments of Rs. 25 
each due on the Ist day of November 1930, May 1931, November 1931, 
and May 1932, that is, a total of Rs. 100 with the a propriate interest on 
the different instalments. It is open to the decree-holder to apply for exe- 
cution in regard to the instalments which have fallen due since the date of 
this application, ie., of November 1, 1932, and subsequent dates upto 
whatever time he makes his application provided the dates of those instal- 
ments are within time from the date.of the new application. Proportionate 
costs are allowed in this Court and in the courts below. 
No ground has been shown for a Letters Patent Appeal, so permission 
is refused. o 
Appeal allowed in part 
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f Mortgage—Suit for sale by first mortgagee—Second mortgagee made perty wit 


decreed—Subsequent third mortgage—T bhird mortgagee pays off decree— 
Whether third mortgagee can claim priority (in snit for sale by second mort- 
gages) at a time when suit on first mortgage was barred by time—Trensfer of 
Property Act, Sec. 92. 

A property was subject to two simple mortgages. The first mortgagee 
sued on his mortgage, impleading the second mortgagee, and obtained a 
decree for ‘sale as against the mortgagor and also the second mortgagee. 
Subsequently the same property was mortgaged again and the third mort- 

_ gagee paid off the decree (passed in the first mortgagee’s suit) but did not 
obtain possession of the property. In a suit for sale by the second mort- 
. gagee, making the third mortgagee a party, the third mortgagee claimed 
i cat (alm Wien Perea a a Caton ceh us 
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claim had become barred by time, keld (by majority, GANGANATH, J. Gm ® 
dissenting), that the third mortgagee acquired a fresh charge on the pro- i. 
perty for the amount which he paid in discharge of the decree in the first 2Y 
mortgagee’s suit, and the third mortgagee could enforce such a charge by a Aram Aus 
separate suit within twelve years of the date of payment, and as defendant y 
could claim priority as against the second mortgagee. BENI CHARAN 
Case law discussed. 
FIRST APPEAL from a decree of PANDIT Pran Natu AGA, Additional 
Subordinate Judge of Moradabad. 


The following is the Referring Order:— 


SULAIMAN, C. J. AND BENNET, J.—This is a defendant’s appeal arising out of Sslatmen, 
a suit for sale on the basis of a mortgage deed dated September 2, 1919. The © J: 
claim was mainly contested by the defendant-appellant who held a mortgage of Rene: 
April 22, 1928, but claimed priority on account of the payment of two mortgage 
decrees which had been obtained before his mortgage on the basis of two earlier 
mortgages of September 18, 1909 and July 20, 1918. These mortgages were simple 
mortgages and the decrees were decrees for sale to which the present plaintiff as a 
subsequent mortgagee had been impleaded. The mortgagor in executing the third 
mortgage in favour of the defendant had left Rs. 4,000 in the hands of the mort- 
gagee for discharging one of the decrees and took Rs. 5,237 himself in order to 
pay off the other decree, which he did. The defendant accordingly claimed that 
he should be given prierity over the second mortgagee on account of the discharge 
of the earlier mortgages of 1909 and 1918. 

The learned Subordinate Judge has overruled this plea on four grounds: 

(1) That there was no evidence that the previous mortgage debt was to be 
kept alive for the benefit of the subsequent mortgagee as against the mortgagor. 
This ground, in our opinion, is untenable. The defendant must be presumed to 
have intended to keep alive the security which was for his benefit. 

(2) That there were some more mortgagors in the two mortgage decrees 
which were paid off. This circumstance does not, in our opinion, affect the 
right of the defendant to claim priority. 

(3) That the mortgage debts of the previous decree-holders were extinguished 
by the mortgage decrees and the securities also were accordingly extinguished. 
This is doubtful in view of the amendment of the old Section 89 which has now 
been replaced by Order 34, Rule 5. 

(4) That the money was not paid by the defendant under Section 74 of the 
Transfer of Property Act, but was paid in performance of a covenant and there- 
fore the defendant is not entitled to be subrogated to the rights of the prior 
_mortgagees. 

Two conflicting views have been expressed in cases of this Court. One view 
is that even though the old Section 74 corresponding to the new Section 92 of 
the Transfer of Property Act were not in terms applicable, on the principle under- 
lying these sections a third mortgagee who pays off a prior mortgage decree acquires 
a fresh charge on the date of the payment by him which he can enforce by a 
separate suit within 12 years of the date of payment and if made a defendant can 
claim priority as against the second mortgagee whose mor Rege was prior to the 
payment by him but subsequent to the first mortgage. other view is that 
if the sections do not in terms apply, the third mortgagee who pays off the prior 
mortgage merely acquires the rights and powers of the first mortga whom he 
had paid off and has no more extensive powers, and that accordingly he cannot 
claim priority at a time when the remedy of the prior mortgagee to enforce his 

The rulings in support of the appellant are:-—Sbib Lal v. Manni Lal, 19 


CNIL 


1935 


ALaw ALI 
v. 
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A. L. J. 840, Mobemmad Abbas Ali Khan v. Chotey Lal, A. I. R. 1927 AlL 28, 
Paras Ram v. Mewa Kumwer, 1930 A. L. J. 890, while the case of Bensidber v. 
Shiv Singh, 1933 A. L. J. 1564, seems to be in support-of the second view. 

- As this case raises an important question of law which may arise frequently, 
we refer the following point to a larger Bench:— 


BENI CHARAN “Where a property has been the subject of two simple mortgages and a suit 


Suleiman, 
C. J. 


has been brought for sale on the first mortgage and decreed against the second 
mortgagee also; and subsequently a third mortgage is taken and this mortgagee 
has paid the decretal amount but has not obtained possession of the property; 
when the second mortgagee brings a suit for sale and makes the third mortgagee 
a party, is the third mortgagee entitled to claim a right of subrogation for the 
amount which he paid in discharge of the decree in the earlier mortgage suit, even 
though the period of limitation for a fresh suit on the first mortgage would now 
be barred?” - 

Let the case be laid before the Chief Justice for the constitution of a larger 
Bench. - 

Let the plaintiff-respondent be infarmed of the date of the hearing before 
the Full Bench. 


Mushtaq Abmad for the appellant. 

Balesbweari Prasad for the respondent. 

The following judgments were delivered:— 

SULAIMAN, C. J.—This is an appeal by defendant No. 5 arising out 
of a suit brought for sale on the basis of a mortgage deed dated September 
2, 1919, executed by defendants 1-3 in favour of the plaintiff’s son. There 
were two earlier mortgages of 1909 and 1918 on the basis of which decrees 
for sale were obtained in 1922 and 1924. On April 22, 1928, the defen- 
dants 1-3 and others executed a martgage deed in favour of defendant 
No. 5 of the same property along with others for Rs. 10,000. On the 
findings, Rs. 5,237 were borrowed and the decree of 1922 was paid off 


-in January and February 1928; and Rs. 4,000 were left in the hands of 


the mortgagee for payment of the decree of 1924, which was paid off in 
January and June 1930 by the defendant No. 5. ‘The question in the 
present,case is whether the defendant No. 5 having advanced money for 
the payment of these prior mortgage decrees is entitled to claim priority 
as against the plaintiff mortgagee, and has been formulated as follows:— 
` Where a property has been the subject of two simple mortgages and a 
suit has been brought for sale on the first mortgage and decreed against 
the second mortgagee also; and subsequently a third mortgage is taken 
and this mortgagee has paid the decretal amount, but has not obtained 
possession of the property; when the second mortgagee brings a suit for 
sale and makes the third mortgagee a party, is, the third mortgagee entitled 
to claim a right of subrogation for the amount which he paid in discharge 
of the decree in the earlier mortgage suit, even though the period of 
- limitation for a fresh suit on the first mortgage would now be barred? 

It is convenient first to consider the position under the Transfer of 
Property Act as it stood at the time of the defendants’ mortgage and at 
the time of the first two payments, and then to consider the effect of the 
amending Act of 1929. 

Under the old Act, quite apart from the rights allowed to mortgagors 
for contribution under Section 82 and Section 95, the only section which 
allowed a right of subrogation to a subsequent mortgagee was Section 74. 


A. L. J. R. HIGH COURT- 1297 
Taking it literally, that section laid down a very narrow rule and was Gm i 
(1) confined to a subsequent mortgagee, (2) to payments to the next j4,,, 
prior mortgagee, and (3) not`to renewal of a mortgage. E eee 
First, strictly speaking, it followed that there was no right given by Amu Au 
that section to a purchaser of the property, as distinct from a subsequent puw C; 
mortgagee, if he paid off a prior mortgage. But their Lordships of the — 
Privy Council applied a much wider equity in several cases, and upheld Sulaiman, 
rights of subrogation even for purchasers. Gokaldas Gopaldas v. Puran- ae 
mal Premsukb':; Gobind Lal Roy v. Ram Janam Misir’ and Malireddi Ayya- 
reddi v. Abdusumilli Gopelakrishnya®. In the last mentioned case their 
Lordships observed: l 
It is now settled law that where in India there are several mortgages on 
a property, the owner of the property subject to the mortgages may, if he 
pays off-an earlier charge, treat himself as buying it and stand in the same 
position as his vendor, or to put it another way, he may keep the encum- 
brance alive for his benefit and thus come in before a later mortgagee. 
Again, a prior mortgagee who in execution of his own decree purchased 
property without impleading the subsequent mortgagee and got possession, 
could not on a strictly literal interpretation of the section be given a right 
of subrogation; but their Lordships applied the equitable rule that he would 
be entitled to use his mortgage as a shield. In the case of Sukbi v. Ghulam 
Safder Kben*, their Lordships laid down 
that an owner of a property who is in the rights of a first mortgagee and 
of the original mortgagor as acquired at a sale under the first mortgage 
is entitled at the suit of 2 subsequent mortgagee who is not bound by the 
CS ee eater nc eres ees EP A eter 
a 
This case was, of course, followed by the majority’ of the Judges in the 
Full Bench case of Rem Sanebi Lal v. Janki Prasad’. 
Secondly, the section expressly dealt with the payment of the amount 
due on the next prior mortgage. Prima facie a third mortgagee would 
acquire no right undèr this section if he paid off the first mortgage without 
paying off the second mortgage which was next prior to his. Had the 
section been taken in its narrowest sense, no question of priority would have 
arisen as against a previous mortgagee. A third mortgagee with whom 
money was left for payment to prior mortgagees would be entitled to pay 
off both the first and the second mortgages or either of them, and would be 
entitled to recover his own amount, together with the sums so paid, from 
the property as against the mortgagor and all subsequent transferees. A 
third mortgagee would not, therefore, have been able to advance money 
unless the security was sufficient to pay off both the earlier mortgages. By 
merely paying off the earlier mortgage he could not step into the shoes of 
the first mortgagee so as to acquire rights higher than the second mortgage. 
But such a narrower interpretation was considered to be against the rules 
of equity, justice and good conscience, and their Lordships of the Privy 
Council did not confine the principle of subrogation to the payment of the 
next prior mortgage only. In Syed Mahomed Ibrabim Hossain Khan: v. 
77, L. R. 10 Cel 1035 : "lL L. R. 21 Cal. 70 (Pc) 
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* Gr Ambika Pershed Singh’, their Lordships held that the charge created by a 
1935  Zzarpeshgi lease of 1874 was kept alive by Mst. Alfan, a mortgagee of 1888 
—~ „who had advanced money to pay that off, even as against holders of mort- 

Aram ALI gages prior to 1888 and subsequent to 1874. ‘This principle has been fol- 
Bon Crama lowed by this Court in numerous cases. The Legislature has also adopted 
— this view in the new Section 92 which is not limited to payment to the 
Salaimen, next prior mortgagee. 
ed Thirdly,-a renewal of an earlier mortgage has been held to be within 
the scope of the rule of subrogation. On a restricted view the section in 
terms contemplated the existence of two different mortgagees, one to whom 
money is due on a prior mortgage and the second who “tenders such 
amount” to, the prior mortgagee, and might have excluded the case of a 
person who renews his own mortgage. But their Lordships have repeatedly 
laid down that priority can be claimed by him, provided he intended to 
keep alive the security. In Dinobundhu Chowdhry v. Jogmaya Dasi, 
where a mortgage had been executed in 1891 to pay off a mortgage of 1888, 
priority was allowed as against-an attaching creditor who came in between. 
Their Lordships held that the question whether the charges were extinguish- 
ed or kept alive for his benefit was simply a question of intention, and . 
the intention may be found in the circumstances attending the transac- 
tion, or may be presumed from a consideration of the fact whether it is 
or is not for his benefit that the charge should. be kept on foot. : 

On the authorities, therefore, it must be taken to be established that 
the principle of subrogation was of more general application and had to be 
applied when equities have to be adjusted between rival mortgagees in the 
order of their priority. . 

Now when a prior mortgage was paid off, there could be three possible 
legal positiqns. (1) The person paying off the mortgage may be deemed 
to be the assignee of the mortgage, (2) or in the case where a mortgage has 
merged into a decree the assignee of the decree, or (3) a person who is 
neither an assignee of the mortgage nor of the decree, but one who has under 
Section 74 acquired the rights and the powers of the mortgagee so paid off. 

With regard to his position as the assignee of the mortgage or the 
decree, it was held in the case of Bansidbar v. Gaya Prasad, that the rights 
and powers acquired by the person paying off the mortgage are to continue 
a pending suit and that he could not bring a fresh suit. And it was held 
in Madras and Bombay that the person paying off a mortgage decree was 
even entitled to execute the decree. 

The authority of these cases was shaken, if not actually destroyed, by 
the pronouncement of their Lordships of the Privy Council in the case of 
Gopi Narain v. Bansidhar’. In that case, which was governed by the old 
Act, although a puisne encumbrancer had been impleaded, the mortgage 
decree passed was in the form of the order given in Section 86 of the 
Transfer of Property Act, which prima facie contemplated a suit between 
one mortgagee and the mortgagor only. The subsequent encumbrancer 
paid the amount of the decree and applied for a decree for absolute fore- 
closure, but his application was dismissed. ` He then instituted a suit for 
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foreclosure within 12 years of the date of the mortgage which he paid off, Cva 
and within three years of the date of his payment. [heir Lordships held 77 
that the suit was not barred by Section 244, C. P. C. and that in view of inti 
the language of the decree that had been passed, a separate suit was the Arau Au 
appropriate remedy, as a new decree was required for the purpose of work- pant CHAMAN 
ing out the rights of the parties. Their Lordships also suggested that the —- 
appropriate decree to pass in such a case would be to provide for the exer- Sa/aimen, 
cise by the puisne encumbrancers of their successive rights of redemption id: 
or for working out the rights of the parties in the event of any puisne 
encumbrancer in front of the mortgagor redeeming the property. It 1s 

the duty of the courts to see that proper decrees are framed. Particular 
attention should now be paid to the forms Nos. 9 and 10 of Appendix D, 

Civil Procedure Code. 

The question that arises in the present case is, what is to happen if no 
proper decree has been passed, or it the subsequent mortgage comes into 
existence after the decree. ‘There is plenty of authority in support of the 
. view that even then the payment of the prior mortgage decree conters new 
rights on the subsequent mortgagee. 

In the case of Shib Lal v. Munni Lal, it was held by a Bench of this 
Court that by paying off a previous mortgage decree, a subsequent mort- 
gagee acquires a fresh charge on the property and can institute a separate 
suit within 12 years of the date of payment to enforce such a charge. In 
the case of Mabomed Ibrahim Hossain Kben v. Ambika Prasad Singh”, 
already referred to, their Lordships disallowed a claim for recovery of the 
amount paid to discharge the prior zarepeshgi deed when it was brought 
more than 12 years after the zarepeshgi lease and also more than 12 years 
after its payment by borrowing on a new mortgage. As that suit had been 
brought more than even 12 years after the date of the payment with the 
fresh advance, the question as to which of these dates should be the starting 
point of limitation did not necessarily arise. The language used by their 
Lordships undoubtedly indicated that the claim was barred by Article 132 
as it was brought more than 12 years after the date when the amount under 
the zarepeshgi deed became repayable, for their Lordships remarked: 

But as the Rs. 12,000 were, under the zarepeshgi deed of November 20, 

1874, repayable in Jeth 1294 Fasli (September 1887) and this suit was 

not brought until September 22, 1900, the claim of the plaintiff to priority 

is barred by Article 132 of the Second Sehedule of the Limitation Act, 1877. 

It would, therefore, seem that no fresh charge was created by the payment 
under Section 74 of the Old Transfer of Property Act. 

In Shib Lal’s case it was not the mortgage itself which was paid off, but 
the amount due under the mortgage decree was paid off. Therefore it 
may be said that Shib Lal’s case has not by implication been completely over- 
ruled by this pronouncement. . 

The case of Mohammad Abbas Ali Khan v. Chhote Lal? was a case 
where subsequent transferees had paid off prior mortgage decrees. So far 
as the plaintiff Chhote Lal was concerned there was a previous decision in 
his favour giving him priority which operated as res judicata. So far as 
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e 
Gwa Abbas Ali was concerned he was a defendant in possession. That case can, 
i935. therefore, be distinguished. ; 
a In the case of Aziz Abmad Khan v. Chhote LaP*, the case of Shib- Lal 
Aram A y, Munni Lal! was doubted. In this case-it was a mortgage decree which 
Runt Cotazan WaS discharged by a co-mortgagor. Although on the date when he paid 
—— off the decree a suit on the previous mortgage would have been altogether 
Selames, barred, the Bench distinctly. held thar where a right of contribution arose 
CF it could only arise from the date of payment. But the question of subro- 
gation did not directly arise, and the learned Judges themselves remarked 
at page 575: | p 

We need not express any opinior at present as to how far this case was 
rightly decided. It would probably be necessary to reconsider the law 
laid down there, when a suitable occasion arises. The contention, how- 
ever, before us is not whether a pusne mortgagee by paying a prior mort- 
gage gets 12 years’ time from the date of payment within which to enforce 
his newly acquired right. The question before us is whether Chhote Lal 
having paid the decretal amount -mot as a puisne encumbrancer, but as a 

purchaser....°..... was entitled to exact contribution from the remain- 
ing 9 properties and whether this claim. for contribution is within time. 

In Rem Serup v. Rem Rachbpal”, a subsequent mortgagee who had 
advanced money towards the discharge of a first mortgage of 1904 was held 
entitled to priority over an intermediate mortgagee who held a mortgage 
of 1910 and sued niore than 12 years after the first mortgage. The ques- 
tion of limitation was not directly raised in that case, and therefore strictly 
speaking not decided. It is just possible that a period might have been 

‘fixed for payment in the deed of 1904. The case turned’ on the sole 
question whether a partial payment conferred rights of subrogation. 

Jokbu Bhunja v. Sitle Baksh Singh? was a case of redemption, where 
the defendant-mortgagee was in possession and his deed had itself provided 
that the mortgagor would not be entitled to redeem the eatlier 
mortgage without previous payment of the sum due under the second mort- 
gage: There was a clear charge created on the property by the second 
mortgage and the defendant in possession was entitled to tack it on. ‘The 
observation that no question of limitation can arise as against the defendant 
must be understood with reference to the facts of that case. - 

In the case of Paras Rom v. Mews Kunwar, the plaintiff, who were 
third mortgagees of the year 1909, hzd on July 22, 1908 paid off a prior 
mortgage of 1898 (1908 is a misprint for 1898) and allowed a decree on 

_ the second mortgage of 1904 to be- against them, subject to the prior 
charge. When in 1926 they bro a suit on the basis of their mortgage, 
the claim was within time so far as their own mortgage was concerned, 
because there had been a period of five years fixed, but their claim for the 
enforcement of the charge on the prior mortgage was barred as it was 
brought more than- 12 years after the mortgage and also more than 12 
years after the payment by them. Ic was accordingly held that the claim 
was barred by time. No doubt the case of Shib Lal v. Munne Lal was 
referred to as showing that if the plaintiffs could not sue on the basis of 
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the mortgage of 1908, they could enforce the charge by virtue of their 
payment within 12 years. But no occasion arose for deciding this point, 
as the claim was barred by time in-either case. 
The Full Bench case of Rem Sanebi v. Janki Prasad? was a case where 
2 prior mortgagee had obtained the decree without impleading a subse- 
quent mortgagee and had in execution of his own decree purchased the 
rights of the mortgagor and entered into possession. It was no doubt held 
by the majority that if the purchaser in execution of the prior mortgagee’s 
decree is not in possession and is suing as plaintiff, the purchaser in execu- 
tion of the subsequent mortgagee’s decree, (a) could enforce his decree, if 
limitation on the prior mortgage has not yet run out, but (5) he cannot 
recover the mortgage money, if limitation has run out. What was held 
there was that if the purchaser remains in possession, he could use his prior 
charge as a shield, a weapon of defence, but cannot use it as a weapon of 
offence if limitation on the mortgage has expired and he has to bring a suit 
for possession. That was not a case where a mortgage decree had been 
obtained against the subsequent mortgagee also and it was such a mortgage 
decree against him that was paid off. Obviously if a defendant interested 
in the equity of redemption is left out from the mortgage suit,-then no 
rights can be enforced as against him, if he is in possession, after the period 
of limitation on the mortgage has already expired. The position of course 
is not identical if the mortgage has been sued upon, impleading the subse- 
uent mortgagee, and a decree actually obtained as against him and also 
ue mortgagor. It is this latter kind of case which has arisen in the appeal 


before us. 


In the Full Bench case of Tota Ram v. Ram Lal? there were mortgages 
of 1915 and 1916 and a third mortgage of July 1926 under which moneys 
were left for partial payment of both the mortgages as well as the other 
subsequent debts. In November 1926 the first mortgage was fully paid 
off but the second mortgage was not discharged. In a suit brought by the 
second mortgagee the third mortgagees were impleaded as puisne mort- 
gagees and set up their claim of priority on account of the payment of the 
prior mortgage. The suit had been brought in 1928 more than 12 years 
after the mortgage of 1915, but within 3 years of the payment. The 
Full Bench held He under the amended Section 92, which was retrospec- 
tive the defendants were subrogated to the position of the first mortgagee. 
Ultimately the property was ordered to be sold subject to the charge of 
the first mortgage. It is true that the question of limitation does not 
appear to have been directly raised, and the case of Mabomed Ibrahim 
Hossain Khan v. Ambika Prasad Singh was not at all referred to, but it 
must have been before the Bench prominently. It is arguable that the 
decision might have proceeded either on the assumption that a suit on the 
mortgage of 1915 was not till then barred or that as the sale was to be 

y subject to the mortgage of 1915,.it was unnecessary to decide the 
question of limitation. In that sense it may therefore be said that it was 
not necessarily decided that even if the mortgage had become barred by 
time the defendant was entitled to priority because he was a defendant. 
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The sale having been ordered merely subject to the mortgage of 1915,. the 
third mortgagee who had paid off that mortgage had necessarily to bring 
2 separate suit to recover this amount in which the question of limitation 


ise 3 Au would be finally decided. All the same the case favours the view put 


BENI CHARAN 


e 


Salesman, 


C. J. 


Eanan Forward on behalf of the appellant. 


In the case of Bansidher v. Sheo Singh?! money had been left in the 
hands of a subsequent mortgagee for the payment of a previous mortgage 
decree*of 1906 which was paid off in September 1921. More than six 
years after, on September 10, 1928 the plaintiff brought a suit to recover 
the amount so paid as against a later mortgagee, who had purchased village 
Nahil in execution of his own decree. As the plaintiff’s mortgage of Nahil 
was altogether void as the mortgagors were not competent to hypothecate _ 
it, he had to fall back on the payment of the previous mortgage. The 
Bench considered that the principle laid down in Mobomed Ibrahim Hossain 
Khan v. Ambika Prasad Singh applied to the case, and that Shib Lal’s case 
was of doubtful authority. “They held that the claim was barred by time. 
It was, however, pointed out that a right. of reimbursement under Section 
69 of the Contract Act for which there is a shorter period of limitation 
starting from the date of payment might have been enforced if brought 


- within time of the payment of the decree. It was certainly held that no 


fresh charge was acquired so as to g-ve to the plaintiff a fresh period of 
12 years, but it was also not held-that on payment of the mortgage decree, 
when 12 years had already expired the plaintiff acquired no rights what- 
soever. The question whether a suit within six years of the payment would 
be maintainable did not arise for cons-deration, that case was decided under 
the provisions of the old Transfer of Property Act, and the effect of the 
Amending Act was not relied upon by counsel. Now if the payment of 
a mortgage decree was of no avail to the person who paid it off after the 
period of limitation on the mortgage has expired, then even on equitable 

unds no subrogation might have been allowed to him and he might not | 
a ve been entitled even to use the payment as a shield. But their Lord- 
ships of the Privy Council in Sukhi v. Ghulam Safdar™ upheld his right 
to keep alive the charge and he was allowed to claim the amount ever 
after the lapse of considerable time. In that case the mortgages were of 
1874 and 1875, and the mortgage decree and sale were of 1886. The 
second mortgagee Of 1883 sued in 1910 and paid the amount in discharge 
of the mortgages of 1874 and 1875. On a suit brought in 1914 on the 
basis of the mortgage of 1902 the mortgagee of 1883 was allowed to set 
up his mortgage as a shield, and also his payment of the mortgages of 1874 
and 1875. The latter’s rights were apheld on the ground ae an owner 
of a property who is in the rights of the first mortgagee and of the original 
mortgagor as acquired at a sale under the first mortgage is entitled in the 
suit of a subsequent mortgagee who ts not bound by the sale or the decree 
on which it proceeded, to set up the first mortgage as a shield. The same 
principle was followed by the Full Bench in Rem Sanebi Lal v. Janki 
Prasad™, In that case there were mortgagees of 1911 and 1912 and both 
sued separately without impleading the other and obtained decrees and 
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both purchased the property at auction. The prior mortgagee succeeded | 


in obtaining possession through the revenue court. The subsequent mort- 
gagee brought his suit more than 12 years after his mortgage, but within 
three years of the purchase made by the prior mortgagee. His rights were 
upheld. ‘These cases are undoubtedly authorities in support of the view 
that when a mortgage decree, as distinct from the deed of mortgage, was 
paid off, even hi more than 12 years after the mortgage, when a suit 
on it would be barred by time, enforceable rights of priority were acquired 
by such payment. The very circumstance that their Lordships in SwkA?s 
case suggested that the decree should provide for the exercise by the puisne 
encumbrances of their successive rights of redemption, showed clearly that 
the payment of the decree, even after 12 years from the mortgage, would 
confer some rights, or else the court would have had no jurisdiction to 
make such a provision in the decree. 

Mamillapalli Kotappa v. Pemidipati Raghavayya™ is the solitary case 
cited before us in which a mortgage decree had been paid off by a subse- 
quent usufructuary mortgagee, and he was not allowed to claim the 
amount even in a suit for redemption brought against him by the mort- 
gagor. The usufructuary mortgagee had actually preserved the property 
of the mortgagor by preventing its auction-sale. It does not appear to 
have been argued before the learned Judges that the usufructuary mort- 
gagee was entitled under Section 72 of the Transfer of Property Act to 
spend money for the preservation of the mortgaged property from sale. 
With great respect, I am unable to agree with that decision because it 
seems to have been altogether overlooked that quite independently of 
Section 74 the usufructuary mortgagee was entitled to recover the amount 
paid by him for the discharge of the prior mortgage decree at least from 
the mortgagor. (See Abdul Qayyum v. Sadr-ud-din Abmad Khan and 
Mohbemmad Husain v. Sebodarshan**). 


No doubt in that case the learned Judges instead of applying Section 72 


thought that Section 74 was applicable, although as between the mortgagor - 


and the usufructuary mortgagee there could be no question of any priority 
at all. Wallace, J. had expressed a somewhat contrary opinion in Parvats 
Ammal v. Venkatarama Iyer, which he modified. The learned Judges 
considered that the case was governed by the ratio decidendi in Gopi Narain 
Kheuna’s and Mahomed Ibrabiin Hossain Khan’s cases, both of which were 
obviously distinguishable. Some reliance was also placed on the case of 
Sibenand Misra v. Jagmoben LaF’, although that was not a case of a pay- 
ment of a mortgage decree at all 

There can be no doubt that a subsequent mortgagee paying off the 
prior mortgage acquired all the rights and powers of the mortgagee under 


Section 74. Under that section the rights and powers become vested in 


him, There is no assignment of the mortgage or the mortgage decree to 
him, but it is vesting of the rights and powers of the mortgagee by operation 
of law. It is noteworthy that the Legislature had used two words “Rights” 
and “Powers” which were distinct in meaning. “Rights” of course meant 
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* cv substantive rights to recover his money, a right of priority over subsequent 

1955- acumbrancers and transferees—rights im presenti, if the mortgage is not 

~. — extinguished, or in the case of a mortgage decree, if the decree has not 

> Ataw Att become barred by time, “Power” se meant the powers to enforce 

wea these rights by adopting the proper procedure recognised by law. The 

— powers then possessed by the prior mortgagee, are, in the case of a mere 

Sulaimen, sia to file a suit for sale within the period of limitation by enforc- 

cI ing charge, and in the case of a holder of a mortgage decree, to file an 
application for execution of the decree and realise his decretal money. 

If a puisne mortgagee-paid off a prior mortgage before any suit had 
been brought on the mortgage, the right of the mortgagee which he could 
acquire was obviously the right under the mortgage to enforce the charge 
and claim priority, and the power he acquired was to bring a suit on the 
basis of it within 12 years of the mortgage under Article 132 of the Limita- 
tion Act. But where the mortgage already been sued upon and had 
merged in a mortgage decree, which might happen well after the expiry 
of 12 years from d original morgage, the payment of the mortgage 
decree, if it çonferred nothing upon the puisne mortgagee but a right to 
bring a suit on the basis of-the previous mortgage, would give him no right 
or power at all. It would give him not only much less than what the 
mortgagee had at the time of payment, but indeed absolutely nothing. On 
the date of the payment the prior mortgagee was entitled to execute his 
decree, enforce the charge and recover the amount in execution, and claim 
priority over all subsequent incumbrances; but the puisne mortgagee who 
paid off the mortgage decree would find himself in the helpless position of 
not being able to execute the decree as he was not an assignee of the decree 
and not being able to bring a fresh suit on the mortgage deed as that would 
be barred by time. He would thus acquire no powers and rights which 
the prior mortgagee possessed, and his payment of the mortgage decree 
would be a simple discharge of the prior debt without giving him any 
rights or powers to recover the amount so paid, as against the second mort- 
gagee, whose mortgage also was subject to the decretal charge. . 

In a suit for sale brought on a prior mortgage within time, a decree ` 
for sale might have been obtained after the expiry of the ordinary 12 years, 
not only against the’ mortgagor, but also against two successive mortgagees, 
without unfortunately there being in it any express terms providing for 
the rights of subrogation. Under the old Section 74, if the mortgagor 
himself paid the mortgage decree, it might have been said that he acquired 
no rights of priority at all because it was his duty to pay all the mortgages. 
But how could the third mortgagee pay off the decretal amount, if he would 
not be entitled to recover it as against the second mortgagee? By paying 
it off, he would benefit the second mortgagee, without the right of recover- 
ing it by a separate suit, unless the property was sufficient to discharge all 
the debts. To hold this would be tantamount to holding that although the 
preliminary decree directed that the defendants should pay the amount - 
within the period fixed, neither of them could really pay it, except at his 
peril. 


Under Section 95 a co-mortgagor redeeming a prior mortgage was 
entitled to a charge on the share of his co-mortgagors, and it was beld in 


` 
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many cases that the right to enforce this charge accrued on the date of 
payment, and even though at the time of the suit the limitation on the 
mortgage might have expired. See Umar Ali v. Asmat Al. The last 
mentioned case was decided under the old Section 95 and the charge was 
enforced; the dictum as to the possible effect of the new Section 92 was 
professedly not any final opinion. It would be difficult to hold that 
although a mortgagor paying off the amount of the joint decree against 
himself and his co-mortgagor, even though 12 years of the mortgage had 
expired, would be entitled to enforce his charge against his co-mortgagor 
by a separate suit for which under Section 95 his right to sue would accrue 
on the date of payment, a subsequent mortgagee paying off a prior mortgage 
decree in similar circumstances had under Section 74 lesser rights; and it 
the limitation on the old mortgage had already expired, he acquired no 
right in reality. I am inclined to think that Section 74 was intended to 
confer higher rights on the subsequent mortgagee than Section 95 did on 
a co-mortgagor, as probably in the latter case, the charge could not be 
enforced against a transferee without notice, while it could in the former 
case. 

It seems to'me that where a subsequent mortgagee redeemed a prior 
mortgage, he under Section 74 acquired only the rights and powers of the 
mortgagee and was entitled to bring a suit on the basis of the mortgage 
within 12 years of the mortgage. He acquires no fresh charge. But 
where a suit had already been brought on the original mortgage and had 
ripened into a mortgage deciee, the mortgage merged into the decree and 
the powers and rights of the mortgagee decree-holder were those under the 
decree, which was alive at the time and which gave him a priority over 
subsequent encumbrances and entitled him to recover his amount by sale 
of the property without any bar of limitation. The payment of such a 
decree conferred on the subsequent encumbrancer all the rights and powers 
of the mortgagee decree-holder as then subsisting though the procedure to 
be followed by him had to be different. No doubt under the ruling of 
their Lordships of the Privy Council in Gopi Narain Kbauna’s case he was 
not entitled, at any rate not bound, to execute the decree, if the decree was 
not properly framed. But it would be too much to say that if on the date 
when he paid off the decree 12 years had already expired from the date of 
the original mortgage, he acquired no enforceable right whatsoever. To 
hold this would be to grant him the statutory rights and powers of the 
mortgagee decree-holder on account of his payment, and at the same time 
to deny him those rights on the ground of limitation. I think that this 
was not the position contemplated by the Legislature, nor would it be in 
accordance with the rule of justice, equity and good conscience. 

The position is now made much clearer by the amendments to the old 
Transfer of Property Act. In view of the fact that the saving clause, 
Section 63 of Act 20 of 1929, did not refer to Sections 39, 47 and 48 of 
the Amending Act, under which the old Sections 74 and 95 were replaced 
by new sections, the Full Bench in the case of Tota Ram v. Ram Lal held 
that the new-Section 92 had a retrospective effect. The legislature has 
made it retrospective in order to obviate the difficulty created by the 
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language of the old section. 

There is a marked contrast between the provisions of the old Act and 
the new Act. In the first place, Section 74 of Act 4 of 1882 did not 
in terms apply to the payment of a mortgaged decree, for it said “And such 


Bunt Guaranu MOrtgagee is bound to accept. such’ tender and to give a receipt for such 


Suleiman, 
C. J. 


amount” and that “The subsequent mortgagee shall, on obtaining such 


. receipt, acquire” etc. These words were appropriate to a redemption of 


the mortgage out of court by payment of the money direct to the mort- 
gagee who was to grant a receipt, and the rights and powers of the prior 
mortgagee were acquired “on obtaining such a receipt.” The new Section 
92 merely says “On redeeming property subject to the mortgage” and can 
refer both to the payment of a mortgage out of court and the payment of 
a mortgage-decree. 2 

In the second place, Section 74 did not refer to payment by a co- 
mortgagor, who acquired a charge under Section 95. As regards the co- 
mortgagor it was therefore clear that he acquired a fresh charge by virtue 
of his payment on the date of redemption. In the amended Act no fresh 
charge is given to a co-mortgagor under Section 95, but he is allowed to 
enforce his right of subrogation under the new Section 92 against his co- 
mortgagors. It is also clear that a co-mortgagor is on the same footing as 
a subsequent mortgagee and acquires the same rights by redeeming a prior 
mortgage. ae 

In the third place, the new Section 92 confers on a subsequent mort- 
gagee and co-mortgagor the rights of the prior mortgagee whom they re- 
deem, as against “any other mortgagee.” “Fhe section is not confined to 
the payment to thé next prior mortgagee, nor are the rights acquired under 
it exerciseable only against subsequent mortga 

Now it.can hardly be considered that the charge which the co-mort- 
gagor acquired under the old Section 95 by payment of a mortgage debt 
has been extinguished by the new provisions, and that if a co-mortgagor 
pays off a mortgage decree after twelve years have expired from the date 
of the mortgage, he has no a whatsoever against the co-mortgagor. 
The acquisition of “the same rights” as the prior mortgagee must mean the 
same rights which that mortgagee possessed at the time of the payment, 
and the rights which he possessed at that time included a subsisting right 
to enforce the charge. This was a substantive right, while the remedy to 
enforce it by execution of the decree and. not by suit was a matter of 
procedure only. i > 

- Section 82, both old and new, merely fixes the rateable liability of the 

several properties mortgaged, and could create a charge only if the debt 
were “paid out of” a few items of tae property. In such an event, the 
co-mortgagor can enforce his charge under Section 100. But these sections 
would apply only when the debt has been realised by sale of the properties. 


- If Section 92 cannot help a co-mortgagor then it would follow that when 


there is a mortgage decree for sale of several properties belonging to differ- 
eht mortgagors or their representatives and 12 years from the time of the 


-mortgage have expired, there would be hardly any option but to let the 


property be sold, for if any co-mortgagor wishes to save his share from the 
sale by depositing the decretal amount in court, he must do so at hx peril 
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for he may not be able to recover the rateable share from the properties of Cm ° 
the other co-mortgagors. If the mortgagor allows his property to be sld —_ 
he would acquire a charge, but if he saves his property from sale by paying - 
the amount and cost he would not. Such a position, in my opinion, could Aru Au 
neyer have been intended by the Legislature. : 


The right of subrogation which a co-mortgagor can enforce under the 
new Section 95 is the right which he acquires under the new Section 92, ca 
and it must mean the statutory right of foreclosure or sale. It follows 
that a subsequent mortgagee paying off a mortgage decree is in the same 
position and acquires similar rights not only against the mortgagor but also 
against “any other mortgagee.” Unless it be held that a fresh charge is 
created by virtue of this statutory provision, the rights conferred by the 
section may in most cases be nugatory and unenforceable. It seems to me 
that the right of subrogation conferred by the new Section 92 is in no way 
narrower, but really wider ın scope than that conferred by the old Section 
74, specially as more emphatic words are now used. This view is in con- 
sonance with the view expressed in the Full Bench case of Tota Ram v. 
Rain La”. 

The right of reimbursement under Section 67 of the Contract Act 
might with advantage have been enforced within three years against the 
co-mortgagor, personally, but the aid of that section could hardly have 
been invoked by a subsequent mortgagee against another who was prior 
to him, as the latter was no more bound by law to pay the amount than 
the former. 

Now the rights of the parties are governed by the provisions of Section 
92, as amended, and the necessary inference from it is that the payment of 
the mortgage decree conferred upon the person, who paid if off, a statutory 
right under that section, which right was not identical with the rights of 
an assignee of the mortgage itself but was an acquisition of a fresh charge 
enforceable within the period of limitation applicable to such a suit. 

Article 132 would apply when the charge is sought to be enforced, 
and limitation would run from the date when the decretal amount was paid 
and the statutory right acquired. 

Under Order 34, Rule 12, C. P. C. a person, who is subrogated to the 
position of a prior mortgagee can, when consenting, recover the amount 
due to him out of the sale proceeds, provided his rights have not become 
extinguished by lapse of time. 

I am, therefore, of the opinion that the defendant by paying off the 
amount due on the mortgage decree in 1928 and 1930 acquired the rights 
of the mortgagee decree-holder to recover his money by enforcement of a 
fresh charge within twelve years of the redemption. 


BENNET, J.—I concur. ; Bennet, J. 
Ganca Natu, J.—The following point has been referred to the Full Genge Neth, 
Bench for a decision:— ` J. 
Where a property has been the subject of two simple mortgages and a 
suit has been brought for sale on the first mortgage and decreed against. 
the second mortgagee also; and subsequently a third mortgage is taken and 
è i "1932 A L J. 627 
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this mortgagee has paid the decretal amount but has not obtained posses- 
sion of the property; when the second mortgagee brings a suit for sale and 
makes the third mortgagee a party, is the third mortgagee entitled to claim 
a right to subrogation for the amount which he paid in discharge of the 
decree in the earlier mortgage suit, even though the period of limitation 
for a fresh suit on the first mortgage would now be barred? 

The facts out of which this point has arisen have been given in the 
referring order and are as follows:—The plaintiff-respondent brought a 
suit on the basis of a mortgage-deed, dated September 2, 1919, against his 
mortgagor and the defendant-appellant, who is a subsequent mortgagee. 
The defendant-appellant holds a mortgage of April 22, 1928. This mort- 
gage deed was executed for Rs. 10,000. Out of it Rs. 4,400 were left 
with the defendant for payment of the amount due under the hypotheca- 
tion decree passed by the court of the Second Subordinate Judge of Morad- 
abad on January 7, 1925, in suit No. 129 of 1924, Sabu Salek Chand v. - 
Mubarak Husain, Rs. 5,237 were taken by the executants for payment to 
Sahu Salek Chand on account of another decree No. 99 of 1922. These 
decrees had been obtained on the basis of two earlier mortgages of Septem- 
ber 18, 1909 and July 20, 1918. These mortgages were simple mortgages 
and the decrees were decrees for sale to which the present plaintiff as a 
subsequent mortgagee had been impleaded. The defendant contended that 
he ‘should be given priority over the second mortgagee on account of the 
discharge of the earlier mortgages-of 1909 and 1918. 

-vIn order to determine the point referred to the Full Bench, it is neces- 
sary to ascertain the nature and extent of the right of the third mo 
Before the Amending Act, XX of 1929, Section 74 of the Transfer of 
Property Act laid down:— > 
Any second or other subsequent mortgagee may, at any time after the 
` amount due on the next prior. mortgage has became payable, tender such 
-amount to the next prior mortgagee, and such mortgagee is bound to 
accept such tender and to give a receipt for such amount; and (subject 
to the provisions of the law for the time being in force regulating the 
registration of documents) the subsequent mortgagee shall, on obtaining 
such receipt, acquire, in respect af the property, all the rights and powers 
of the mortgagee, as such, to wham he has made such tender. 

Under the Amending Act, this section as well as Section 95 of the 
Transfer of Property Act were replaced by Section 92 which lays down:— 

Any of the persons referred to in Section 91 (other than the mortgagor) 
and any co-mortgagor shall, on redeeming pro subject to the mort- 
gage, have, so far as regards redemption, forec or sale of such pro- 
perty, the same rights as the mortgagee whose mortgage he redeems may 
have against the mortgagor or any other mortgagee. The right conferred 
by this section is called the right of subrogation, and a person acquiring 
the’ same is said to be subrogated to the rights of the mortgagee whose 

~ mortgage he redeems. i 

So far as the subsequent mortgagee’s rights are concerned there is no 
difference between the provisions of Section 74 and Section 92. There has 
been some change so far as the redeeming co-mortgagor’s rights are con- 
cerned. Section 95 of the Transfer of Property Act before the amendment 
Was:— 

Where one of several mortgagors redeems the mortgaged properey and 
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‘obtains possession thereof, be has a charge on the share of each of the Gym . 
other co-mortgagors in the property for his proportion of the expenses -77 
properly incurred in so redeeming and obtaining possession. ae 
Under. this section the co-mortgagor had not the right of subrogation which Aram 
has now been conferred on him under Section 92 of the Transfer of Pro- pew Chana 
N 
perty Act. A co-mortgagor and a subsequent mortgagee who redeem a — 
prior mortgage have now been put in the same position and have been Geass Nath, 
given the same right of subrogation. J. 
The defendant was the third mortgagee. He made some payments 
out of the mortgage-money before the amendments in January and Feb- 
ruary 1928 and some thereafter in January and June 1930. As the provi- 
sions of both the old Section 74 and the present Section 92 of the Transfer 
of Property Act are substantially the same so far as his rights are con- 
cerned, his rights are not affected whether they are considered under the 
old section or the present section. Though the word ‘subrogation’ was not 
used in old Section 74, yet he had the same rights as are now conferred 
under the term ‘subrogation’ on him in Section 92. The right conferred on 
the mortgagee has now been defined as subrogation. The defendant did 
not acquire any right to enforce the security independently of the rights of 
the mortgagee whom he paid off. He acquired the same right as the mort- 
gagee, whose mortgage he redeemed, had against the mortgagor or any other 
subsequent mortgagee, as regards redemption, foreclosure or sale of the 
redeemed property. 
He has been substituted for the mortgagee whom he has paid off. The 
distinctive feature of the subrogation is that the incumbrance that is paid 
off is not extinguished but is treated as kept alive and assigned to the person 
making the payment. The words in Section 74:—“All the rights and 
powers of the mortgagee, as such, to whom he has made such tender” and 
in Section 92 “the same rights as the mortgagee whose mortgage he redeems 
may have” point to the same conclusion. So this is clear that he had no 
independent right of his own to, enforce the mortgage security and what 
he acquired was the right of the mortgagee whom he had paid off and his 
remedy is to enforce the same security as the redeemed mortgagee bad. It 
being so, the only Article of the Limitation Act which applies to this case 
ig Article 132. Under it the period of limitation is 12 years from the time 
when the money sued for becomes due. In this case the money sued for is 
the money which is charged on the mortgaged property. The defendant 
would, therefore, have the same period of limitation for enforcing payment 
of the money charged upon the mortgaged property as the original mort- 
gagee had. 
The case directly in point is Syed Mohammad Ibrabim Hussain Khan 
v. Ambika Prasad Singh**. There, in the first place, there was a zar-i-peshgi 
lease of 1874 in favour of Girwar Singh for Rs. 12,000 under which posses- 
sion was delivered. This was followed by mortgages of 1879, 1880 and 
January 1888. Lastly there was a mortgage of February 17, 1888 in favour 
of Mst. Alfan, which was for the express purpose of paying off the zar-i- 
peshgi debt which Mst. Alfan discharged (page 550). The representatives 
of Mst. Alfan brought a suit in 1900 to enforce not only the mortgage of 
“LIL R 39 Cal 527 (P.c.) 
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°? Gm February 17, 1888 but also to recover the sum of Rs. 12,000 due on the 
i933. Zar-i-peshgi lease on the ground that they had paid that amount, and 
-— thereby acquired priority as against the intermediate mortgagees of 1879, 
Aram Att 1880 and January 1888. There were pleas of res judicata and limitation 
ER and also a plea that the charge created by the zar-i-peshgi lease had not 
—— been kept alive. On page 555 their Lordships came to the conclusion that 
Genga Neth, the charge created by the zar-i-peshgi lease was kept alive for the benefit 
i of Mst. Alfan. On page 558 their Lordships held that as Mst.. Alfan had 
not been made a defendant in a previous suit brought by an intermediate 
mortgagee, although she was a necessary patty, her rights were not affected 
by the decree and there was no bar of res judicats. Having recorded these 
findings their Lordships went on to observe at page 558: 
But as the Rs. 12,000 were, under the zar-i-peshgi deed of November 
20, 1874, repayable in Jeth 1294 Fasli (September 1887) and this suit 
was not brought until September 22, 1900, the claim of the plaintiffs to 
priority is barred by Article 132 of the Second Schedule of the Indian 
Limitation Act 1877. 
Mst. Alfan’s representatives were therefore not allowed -to claim priority 
on account of their having paid off the amount due under the zar-i-peshgi 
tease although that lease was prior in point of time to the mortgages of the 
contesting defendants, and the ground on which the claim was disallowed 
was that the .period of limitation prescribed for the enforcement of the 
charge under the zar-i-peshgi had expired. The mere fact that Mst. Alfan 
paid off the lease in July 1888 did not entitle her representatives to recover 
the amount. This was a case in which prior mortgage was paid off before 
a decree was obtained on it. ' 

In Srimati Raj Kumer?s case™ it was held that a co-mortgagor seeking 
contribution must bring his case within the period within which a mort- 
gagee could have brought a suit to enforce his m ge. This case had 
been decided under the old Section 95. In Umar Ali v. Asmat Al the 
Pull Bench consisting of five learned Judges while deciding that the decision 
in Sri Mati Raj Kumeari’s case was wrong under the old Act held that in 
effect it was now the statute law. Under the old Act a co-mortgagor had 
a different right under Section’95 from the one a mortgagee had under 

ə Section 72. In the new Act Section 95 finds no place and both of them 
have been placed in the same position and consequently the same rule of 
limitation would now apply to both. 

It would make no difference whether the payment by the puisne mort- 
gagee is made after the obtaining oZ a decree by the first mortgagee or 
before. It is the redemption of the mortgaged property which confers a 
right of subrogation under Section 92; and the mortgaged property can be 
redeemed even after a decree has been passed till the sale which might take 
place under the decree is confirmed or a final decree for foreclosure is 
passed. The mortgage charge on the property is not extinguished by the 
passing of the decree but the charge attaches itself to the decree which the 
decree enforces after it is passed. H the puisne mortgagee gets his right 
to enforce the security by virtue of old Section 74 or new Section 92 of 
the Transfer of Property Act which are substantially the same then he is 
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bound to enforce his right within the period of limitation allowed to the 
first mortgagee. 

The decision in Gopi Narain Khanna v. Babu Bansidhar* settles the 
point as to what are the rights of the redeeming mortgagee and to what 
relief he is entitled. The fact that it was decided under the old Section 
74 would not make any difference as there is no difference in old Section 74 
and new Section 92. There on July 20, 1889, Chaudhri Fateh Chand 
executed a mortgage by conditional sale in favour of the respondents Bansi- 
dhar and Kunj Behari Lal for Rs. 7,101. The mortgaged property con- 
sisted of two villages Patara and Bhatpura. On October 22, 1889 the 
same mortgagor executed a second mortgage by conditional sale in favour 
of Anant Ram and the respondent for Rs. 10,000 and interest. This mort- 
gage comprised Patara and eight other villages, not including Bhatpura. 
_On October 1, 1891 Anant Ram sold his moiety’ of this mortgage to Gaya 

Prasad. On September 17, 1893, a suit (No. 123 of 1893) was brought for 
foreclosure of first mortgage by the respondent and Kunj Behari Lal, the 
first mortgagees on Patara, against Chaudhri Raj Kunwar, son and heir of 
Chaudhri Fateh Chand (then deceased), Gaya Prasad, and a third mortgagee 
on the same property. Bhatpura was disposed of under a prior hypothe- 
cation, and was excluded from the suit by order. On September 27, 
1893, another suit (No. 122 of 1893) was brought for foreclosure of the 
second mortgage by the respondent and Gaya Prasad against Chaudhri Raj 
Kunwar and the third mortgagee. On December 22, 1894 decrees were 
passed in both the suits in the same form. On May 7, 1898, a decree 
absolute for foreclosure was passed in the suit of the second mortgagees 
(No. 122 of 1893). The time for redemption on the decree in the suit 
on the’ first mortgage (No. 123 of 1893) was from time to time enlarged 
but the money was not paid by the mortgagor. On January 3, 1896 when 
the enlarged time was about to expire, Gaya Prasad paid into court the 
sum of Rs. 15,093, and that sum was taken out by the plaintiffs, the first 
mortgagees, in discharge of their mortgage. On August 3, 1897, Gaya 
Prasad made an application to the court that a decree for absolute fore- 
closure of the mortgaged property might be prepared in his favour. The 
application was dismissed by the Subordinate Judge who held that Gaya 
Prasad had become the representative of the prior mortgagee under Sec- 
tion 74 of the Transfer of Property Act and was entitled to bring a suit 
for foreclosure, but that he had not acquired the status of a decree-holder. 
Gaya Prasad then on February 3, 1898, filed a suit against Bansidhar, Kunj 
Behari Lal, the widow and heir of Chaudhri Raj Kunwar (then deceased) 
and the representative of the third mortgagee. The plaintiff prayed for 
three reliefs:—(1) for obtaining a decree absolute without a condition of 
redemption of mortgage; (2) in the event of the first prayer not being 
granted, for a decree under Section 86 of the Transfer of Property Act, 
fixing specified period, and in the event of non-compliance therewith for 
a decree absolute; (3) in case the aforesaid two prayers were not granted, 
then for a decree for Rs. 7,546-8-0 to be passed against the person: and 
property of Babu Bansidhar, defendant No. 1. 

The question- as to what relief the plaintiff was entitled and the fact 
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that decree on the first mortgage had been passed were prominently before 
their Lordships of the Privy Council. Their Lordships observed on 
page 132:— 

The plaint contains a statement of all the material circumstances, but 
the prayer of ıt is inartificially framed. In the opinion of their Lordships, 
however, it was sufficient, with the aid of the prayer for further relief, 
to enable the court to give the plaintiff the appropriate relief if he was 
otherwise entitled to it. 

So the relief granted by their Lordships in the case was the appropriate 
relief to which the plaintif was entitled in the case where the first mort- 
gage was paid off by a puisne mortgagee after a decree on the first mort- 
gage had been passed. The relief granted by their Lordships was (see 
page 134) :— 
that it should be declared that it appearing that in the events which have 
happened the appellants, as representatives of Babu Gaya Prasad, the late 
plaintiff, and the respondent Babu Bansidhar, defendant No. 1, as between 
themselves have become the owners in equal shares of the village Patara, 
with the hamlets (naglas) appertaining thereto, in the plaint mentioned, 
subject to a charge thereon vested in the appellants for Rs. 15,093 being 
the sum paid into court by Babu Gava Prasad on January 3, 1896 in suit 
No. 123 of 1893, together with subsequent interest from the last men- 
tioned date on the principal money comprised in that sum, the appellants 
are entitled to a decree in this suit; that upon the respondent Babu Bansi- 
dhar, on or before a day to be fixed by the court, paying to the appellants, 
or into court, the sum of Rs. 7,546-8-0 being one moiety of Rs. 15,093, 
together with future interest at the rate of 8 annas per cent per mensem 
on Rs. 3,550-8-0, being one moiety of the principal sum of Rs. 7,101 in 
the plaint mentioned from January 3, 1896, to the date fixed for such 
payment, together with the costs the appellants shall accept the 
sum so paid in satisfaction of their said charge on the said property men- 
tioned in the plaint so far as affects the respondent or his share in the said 
property; but if payment be not made on or before the said day to be 
fixed by the court the respondent shall be absolutely debarred of all right 
to redeem his said share of the said property. 


Their Lordships also observed on page 133:— 


Foreclosure is by the decree directed only in the event of the sum named 
not being paid into court on or before the prescribed date. And their 
Lordships think that on payment by Gaya Prasad of the sum into court 
before the expiry of the enlarged time, and acceptance of that sum by 
the plaintiffs, the decree was spent and became discharged and satisfied. 
There was, therefore, nothing left to be done in the execution department. 
It is true that Gaya Prasad, having made that payment (as he had the 
right to do), acquired under Section 74 of the Transfer of Property Act 
all the rights and powers of the mortgagees as such. But this would not 
have the effect of reviving or giving vitality to a decree which by the 
terms of it had become discharged. 


Their Lordships thus by passing a decree for foreclosure held that the 
second mortgagee who had paid off the first mortgagee the amount due to 
him after a decree on the first mortgage, was entitled to establish by a suit 
his right to enforce the charge under the first mortgage even though it 
had by that time become merged in a decree. 
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In Parvati Ammal-v. Venkatarama Iyer® there was the question of 
the right of a puisne mortgagee who had paid up an execution sale amount 
for which the property had been brought to sale on a prior mortgagee's 
decree. Justice Wallace held that the plaintiff (the puisne mortgagee) 
was subrogated to the decree charge held by the prior mortgagee, i.e., the 
right to hold the property to sale to discharge the decree debt. Subse- 
quently in the light of the Privy Council ruling in Gopi Narain Khanna 
y. Bansidhar referred to above he had to modify his view in Maimulapalli 
Kotappa v. Pamidipati Raghavayya*". Tie observed at page 630, 50 
Mad:— 

But on further consideration I must admit that the technical difficulties 
in the way of this view are harder to surmount than those in the way of 
the view that the charge which the puisne mortgagee is entitled to enforce 
is the original mortgage charge in its form of a mortgage charge which 
must be enforced in that form although it has become merged in a decree. 
This, I think, is the logical result of the decision of the Privy Council 
in Gop: Narain Khanna v. Bansidhar, 105 I. L. R. 27 All. 325, which 
becomes clear when the case is closely studied. 

In Mamillapalli Kotappa v. Pamidibat, Raghavayya referred to above 
it was held by Justice Wallace and Madhavan Nayar, JJ. that when a 
puisne mortgagee pays off a decree on a pzior hypothecation, he is subro- 
gated to the right of the prior hypothecatee. He is not entitled to enforce 
the decree as such but can only enforce his charge arising by subrogation. 
The period within which he should enforce it is 12 years from the date on 
which a suit on the hypothecation should have been brought and not 12 
years from the date of payment. 

The other case also in point in which payment was made after the 
decree is Bansidhar v. Shiv Smgh®®, There under a mortgage in favour 
of the plaintiff money was left with him for payment of a previous mort- 
gage decree of 1906 and he paid the amount due under the previous mort- 
gage decree. In the suit brought by the plaintiff he claimed to recover 
the amount paid by him as against the defendant, a subsequent mortgagee, 
who purchased the property in execution of his mortgage decree. It was 
held that limitation on the previous mortgage of 1906 having run out the 
plaintiff could not recover the amount paid by him to discharge the pre- 
vious mortgage. ‘The plaintiff might have enforced his personal right of 
reimbursement, under Section 69, Contract Act, for which there is a shorter 
period of limitation though it would start from the date of payment; but 
he could not claim that the payment mace by him created a fresh charge 
in his favour which gave him a fresh start of limitation as against every- 
body concerned. 

The learned counsel for the appellant has referred to a number of 
cases in most of which it was decided that a subsequent mortgagee who 
redeems a prior mortgagee acquires a priority over the intermediate mort- 
gagees. This point is not disputed. It was also urged by the learned 
counsel that in some of these cases very old mortgages had been paid off 
by subsequent mortgagees in respect of which the subsequent mortgagees, 
who paid them off, were given a right of priority. In those cases no ques- 
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Gru tion of limitation arose nor was it considered. If the claim of the subrogee 
1935. had been time-barred, the question must have been raised and considered; 
— but there is nothing to show that the claim had become time-barred. 
Aram ALI Since the point of limitation did not arise and was not considered in these 
But Caanan C258, they cannot be regarded as any authority on this point. 
= The only case in point cited by the learned counsel for the appellant 
Genus Neth, is Shib Lal v. Munni Lal®®, There it was held 
J. Where a prior mortgagee sues apon his mortgage, impleading the puisne 
mortgagee, and obtains a decree ipr sale, and the puisne mortgagte pays 
off and discharges the decree he thereby acquires, on the principle of Sec- 
tion 95 and Section 74 af the Transfer of Property Act, a ee upon 
the property, which he can sue w enforce within 12 years of the date 
on which he made the payment. He is also entitled, under the provisions 
of Section 69 of the Contract Act, to be reimbursed the money by the 
mortgagors and can sue to recover it from the mortgagors personally 
within three years of the date of his payment, under Article 61 of the 
Limitation Act. He is not an assignee of the prior mortgagee, although 
his rights may be akin to those of an assignee, and hence the limitation 
of time within which a suit by the prior mortgagee had to be brought 
does not apply to him, nor is his suit to enforce the charge acquired by 
him a suit to enforce the prior mortgage. 
It was observed on page 841:— 


As there was a charge on the mortgagors’ property in favour of the 
first mortgagee, and the second moctgagee, the present plaintiff, discharged 
that charge, he acquired a charge on the property. On the principle of 
Section 95 of the Transfer of Property Act which has been held not to be 
exhaustive, a co-mortgagor who discharges a mortgage is entitled to a 
charge on the property of the other mortgegor. On the same principle 
a second mortgagee who discharges a prior mortgage acquires a charge on 
the property which he relieves of liability for that mortgage. This is also 
manifest from the provisions of Section 74. 

The difference between the provisions of Section 95 and Section 74 
of the Transfer of Property Act seems to have been overlooked. ‘There 
was a marked contrast between the language of Section 95 which dealt 
with a co-mortgagor and that of Section 74 which dealt with a puisne 
Mortgagee: Section 95 conferred a charge. ‘The definition of the charge, 
given in Section 100 of the Transfer of Property Act, shows that the 
charge is not the same as a mortgage. Section 100 says:— 

Where immovable property of one person is by act of parties or opera- 
‘tion of law made security for the payment of money to another, and the 
transaction does not amount to « mortgage, the latter person is said to 
have a charge on the property. 

The right given to a co-mortgagor was therefore not the same as that given 
to a puisme mortgagee, because a puisne mortgagee could stand upon the 
original mortgage and enforce all the rights of the prior mortgagee against 
his mortgagor and subsequent mortgages, while a co-mortgagor could not. 

is a difference between a charge and a mortgage. A charge 
cannot be enforced against a transferee for consideration without notice 
while there is no restriction in the case of a mortgage. Under a 
charge a property may always be liable for sale; while in the case of a 
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mortgage, it is not so, when the mortgage is usufructuary or by condi- 
tional sale. 

In Syed Mobemmad Ibrabim Hussam Khan v. Ambika Prasad Singh” 
their Lordships of the Privy Council held that in a case of a puisne mort- 
gagee who had redeemed the first mortgage his right to stand upon the 
prior security was not a new right which accrued to him upon his redemp- 
tion of that security but was one to which Article 132 of the Limitation 
Act of 1877 had to be applied counting the period of 12 years from the 
due date of the original security. 

Before the amendments the rights of the co-mortgagor, who paid off 
the entire mortgage debt were not analogous to those of a puisne mortgagee, 
paying off the prior mortgage, probably on the principle that one of the 
co-debtors paying off the entire debt is only entitled to contribution 
from the other debtors. A co-mortgagor was given a right of contribu- 
tion which he could enforce by a charge on the share of his co-debtors. 
A puisne mortgagee was placed on a higher footing and was given a right 
of substitution for the mortgagee he paid off, and therefore he was given all 
the rights and powers of the mortgagee as such in respect of the property 
comprised in the earlier mortgage which he paid off. 

This case, Shib Lal v. Munni Lal, is not free from objections and 
has been dissented from by the Madras High Court in Masmullapalli Kotabpa 
y. Pamidspati Ragbavayya™ referred to above, Shivanand Misra v. Jag- 
moban Lal? and by this Court in Bansidber v. Shiv Singh referred to 
above. The next case cited in favour of the appellant is Mobemmad Abbas 
Ali Khan v. Chotey Lal*®. There the only point considered was the inter- 
pretation of Section 89. It was held that a subsequent transferee who 
pays off the prior mortgagees, who have obtained decrees for sale on their 
mortgages, is entitled to priority to the extent of the amounts paid as 
against any intermediate mortgagees. As regards the right of priority, 
as already stated, there is no question. 

The third case cited which is in favour of the appellant is Peras Ram 
y. Mewa Kunwar. There the following observations were made:— 

Accordingly the only remedy that was left open to the present plaintiffs 
who had paid off the prior mortgage of 1908 was, if not to sue om the 
basis of the mortgage of 1908 of which strictly speaking they were not 
assignees, to recover the amount by enforcing a charge on the property 
within 12 years of the date of their payment. 

For these observations Sbib Lal v. Munni Lal" which has been discussed 
above was taken as an authority. 

A question incidentally arises as to what would be the effect on the 
rights of the mortgagors and subsequent mortgagees if a suit is brought 
by a prior mortgagee for the sale of the property at the close of the period 
of 12 years and the period expires during the pendency of the suit. In 
the natural course of things when subsequent mortgages are made, the 
presumption is that the mortgaged property affords sufficient security for 
all the mortgages that are made. If it were not so, no subsequent mort- 
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° cam. gagee would advance any money on the security of a property on which 
[ss Prior mortgages exist. ‘here can be no doubt that a subsequent mort- 
——  gagee would not care to redeem a prior mortgage, if the 12 years’ period 
Aram Ati for the recovery of the money on the prior mortgage has expired, because 
Beni Caray tt WOuld not be to his advantage to do so. But as the property should be 
"sufficient for all the incumbrances on it, if the property were sold under 
Genge Nath, the first mortgage, there should be no loss to the subsequent mortgagees. 
So long as the right of a mortgagor or a puisne mortgagee to enforce the 
security of the prior mortgagee by virtue of subrogation under present 
Section 92 or old Section 74 of the Transfer of Property Act is based only 
upon the right of the prior mortgagee to enforce his security, he has to 
act within the same period as is allowed under the law to the prior mort- 
é ee. 

i He acquires a right tp sue only when he pays off the prior mortgage, 
but thereby he does not acquire a new cause of action beyond what the 
prior mortgagee had. Within the 12 years given to him he has to make 
up his mind as to whether he wou'd redeem the prior mortgage to be 

subrogated to the prior mortgagee’s right or not. 

In Gopi Narain Khanna v. Babu Bonsidbar*® their Lordships observed 
that although the form of decree for foreclosure prescribed by Section 86 
of the Transfer of Property Act, 1£82, contemplates a suit between one 
mortgagee and the mortgagor only, it should in practice be adopted to the 
particular circumstances of each case, and provide in the case of puisne 
incumbrancers for the exercise of successive rights of redemption and for 
working out the rights of parties in the event of redemption by any one 
of them. So if the prior mortgagee brings a suit when the twelve years’ 
period is about to expire, the puisne mortgagee should take care to get the 
decree properly drafted in the light of these observations for which forms 
Nos. 9 and 10 have been provided ic Appendix D. 

The mortgagee’s interest is only to recover his money from the pro- 
perty which he would get if the seccrity is sufficient. Ordinarily it is in 
the interest of the mortgagor to save the property if the encumbrances on 
it do not exceed its value. The preliminary decree is primarily for the 
benefit of the mortgagor. If he is inclined and thinks in his interest to 
save the property from sale and pays off the encumbrance, he would have 
a right of reimbursement from. his cc-mortgagors under Section 69 of the 
Contract Act for which he would have three years from the date of pay- 
ment if the period for enforcing the security has expired: 

The right to reimbursement should not be confused with the right 
to enforce a security by virtue of subrogation. These rights stand on 
different grounds. The person, whe claims the right to reimbursement, 
enforces it in his own right, and not in the right of another. We are 
not concerned with this right here. The right to enforce a security by 
virtue of subrogation is a right whica equity concedes to a person and it 
is a right to demand the performance of the original obligation and the 
application thereto of all securities held by the creditor. It is 2 claim 
which is enforced in the right of thz original creditor, and only because 
the person claiming it becomes clothed with the rights and powers of the 
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original creditor. The subrogee is an assignee in equity and he cannot 
stand on a better footing than an assignee at law. If a creditor assigns 
his security for valuable consideration to a person who thereupon sues upon 


the security, it cannot be urged that though the right to enforce the security 
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in the hands of the creditor may be barred by limitation, the assignee may, CHAMAN 
proceed to enforce it if he brings his suit within 12 years from the date of  — 
assignment. The right to enforce the security in his own name arises on a at 


the date of assignment, but the limitation which has already commenced 
to run will not cease to operate just because the creditor has assigned the 
security to another. A subrogee, whose position is that of an equitable 
assignee, cannot be better. He can enforce the security in the right of the 
creditor and therefore subject to the law of limitation that would affect 
the creditor. 

My answer therefore is in the negative. 


By THE Court—The answer to the question referred by the Bench 
is in the affirmative. 


a 


AMIR AHMAD AND ANOTHER (Defendants) 
Versus l 
MOHAMMAD EJAZ HUSAIN anp aNnoTHER (Plaintiffs) * 
Mobømmedan Lew—Waqf—Rigbts of a grove-bolder—Whether con be made 
waqf of. : 
The rights of a grove-holder, as now recognised by the Agra Tenancy 
Act, can be the subject-matter of a valid waqf under the Mohammedan 
Law. 
SECOND APPEAL from a decree of MAULVI ZAmMIRUL IsLAM KHAN, 
Judge of Budaun, reversing a decree of Basu K. C. DHaun, Munsif of 
East Budaun. 


Shiva Prasad Sinha for the appellants. 
M. A. Aztz for the respondents. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a defendant’s appeal arising out of a suit for 
recovery of possession of certain lands with trees standing upon them on 
the allegation that the plaintiffs are mutwallis under a deed of waqf dated 
April 8, 1916 executed by one Iftikhar Uddin and the defendants are tres- 
passers who have taken a sale deed from the widow of the deceased. The 
first Court held that the deceased had only occupancy rights in the land 
and was not the full proprietor of the site and therefore thought that the 
waqf of the grove was invalid according to the Mohammedan law. On 
appeal the lower appellate court has come to the conclusion that although 
Iftikhar Uddin was originally an occupancy tenant of the site he had acquir- 
ed the interest of a grove-holder in the grove standing upon the lands 
which interest was transferable and was of a permanent character. The 
court has accordingly held that inasmuch as he had the right to maintain 
the grove and replace old trees by planting new trees for ever his rights 
could be dedicated. 
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The wagf was made professedly under the Musalman Waqf Validating 
Act, Act VI of 1913. We must in second appeal accept the finding that 
the waqif had acquired the full rights of a grove-holder and was not a 


Awa Arsav mere occupancy tenant of the lands, and further that his rights were trans- 


Y. 
Mond. EJAZ 
Hussam ° 
Sulatmen, 
G-J: 


ferable. There can be no doubt that the waqif had full dominion over 
such rights which he could transfer in any way he liked although the owner- 
ship of the site did not vest in him and could not be transferred by him. 


_ At the same time he and his heirs had the right to maintain the grove on 


the land for all time and they were not liable to ejectment at the will of 
the zamindar of the lands. 

The question raised in appeal is that the Mohammedan law contem- 
plates that the property which is the subject-matter of waqf should be in. 
the full proprietorship-of the waqif and anything short of that is not cap- 
able of being made a waqf of. This proposition is too broadly stated. No 
doubt the essence of a waqf-is its permanent character. Any property 
which is temporarily or for a limited period or without right in’ the posses- 
sion of the waqif cannot be validly dedicated because such a dedication 
can never be of a permanent character. But it does not follow that the 
subject-matter of the waqf must necessarily be the full proprietary interest 
in immovable property. On the other hand although there was at one 
time somë difference of opinion, this Court in Abu Sayid Khon v. Baker 
Als’, held that according to the Musalman law a waqf of even movable 
property could be validly constituted. The learned Judges expressly dis- 
sented from the view expressed in Calcutta. There is even authority for 
the proposition that waqf of moneys and shares’in Joint Stock Companies 
and other modern forms of investments might well be the subject-matter 
of a valid waaf. i i 

All difficulties that might have arisen under the stricë Mohammedan 
law are now removed so far as wagfs governed by the Musalman Waqf 
Validating Act is concerned. In Section 2(1) “waqf” is defined as 

the permanent dedication by a person professing the Musalman faith of 

any property for any purpose recognised by the Musalman Law as religious, 

pious or itable. 
This definition is practically reproduced in Section 2(¢) of the -Musalman 
Waqf Act (Act XLII of 1923) also. It obviously follows that a waqf can 
be made of movable just as well as of immovable properties and that in 
fact “any property” can be made waqf of provided there is “a permanent 
dedication” of it, and provided further. that the object of the waqf is a 
purpose recognised by. the Musalman Law as religious, pious or charitable. 
We think that the definition of “waqf” as given in this enactment is quite 
general in its character and would certainly include waqf of full grove- 
holders’ rights over which the grove-holder has a permanent dominion. 
The rights of a grove-holder as now recognised by the Tenancy Act are 
not rights of a temporary character; nor is he liable to ejectment arbi- 
trarily. So long as the grove-holder and his heirs and transferees maintain 
the grove and the land does not lose its character of a grove, even the old 
trees, when they fall down, can be replaced by new ones and in that way 
the land can retain its character as a grove for ever. There seems to be 
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nothing even in the strict Mohammedan Law against the dedication of such Owu 
permanent rights which amount to a permanent occupation of the land Ips 
and full proprietary right over the trees that stand on the land and also — 
the right to maintain the grove as such on the land. The position, in our Amma Arosa 
opinion, has been made still clearer by the definitian of the word “waqf” Momo Eyaz 
in the Musalman Waqf Validating Act which has a very wide and compre- Husum 

hensive scope and must include the rights of a grove-holder. 





We are, therefore, of the opinion that the p:aintiffs are entitled to eae 
maintain the suit as trustees under the waqf of 1916. We accordingly 
uphold the decision of the lower appellate court and dismiss the appeal 
With costs. Appeal dismissed 
RAM CHHABILA Aand oTHeERs (Dc fendants) de 
Versus 1935 


SAT NARAIN and oTHERS (Plaiztiffs)* — 

Court-fees Act, Sec. 7 (iv) (c)—Relief for declaration and for en injunction— OFF ! 

When relief for injunction consequential—Court-fer payable. 

In the plaint the plaintiffs claimed the following reliefs:— (a) A decree mran, J. 

may be passed in favour of the plaintiffs declaring that the plaintiffs have Arnor, J. 
got exclusive right to sit at the Dadri Mela Ghats, to have ‘shankalp’ done 
and to take ‘dan dachhina’ as their right of ‘birt’. (b) A perpetual injunc- 
tion may be issued restraining the defendants from sitting at the ‘ghat’ 
and interfering with the plaintiffs’ exclusive rigat of sitting at the same 
‘ghat’? The plaintiffs paid Rs. 10 on relief (a) and an ad valorem fee on 
relief (b) fixing its value to be Rs. 100. They did not however separately 
value relief (a) except so far that they gave Rs. 5,000 as the value of the 
suit for the purposes of jurisdiction. Held, thar, the relief of injunction 
flowed directly from the right which the plaint-ffs desired to be declared, 
and in this view reliefs (s) and (b) should be considered to be but one 
relief of the nature described in Section 7 (iv) (c), Court Fees Act, and in 
view of the provisions of Section 8, Suits Waluation Act, Reliefs (¢) and 
(b) should in the circumstances of the case be valued at Rs. 5,000, and 

court-fee is payable on that amount. 


STAMP REFERENCE. 


Janaki Prasad for the appellants. 
Mubemmad Ismail (Government Advocate) for the Crown. 
K. Verma and A. P. Pandey for the respondents. 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is an office report in respect of the court-fee Numai- 
paid by the plaintiffs-respondents on their plaint. The plaintiffs claimed *! J: 
the following reliefs.— 

(s) It may be held that defendants 1st party have no concern whatso- 
ever and a decree may be passed in favour of the plaintiffs declaring that 
the plaintiffs and defendants 2nd party have got exclusive right to sit at 
the Dadri Fair Ghats, to have ‘shankalp’ done and to take ‘dan dachhina’ 
as their right of ‘birt’ in their capacity of being Ganga Putras and Pandas of 
Bhirug Kshetra and Dardar Kshetra. 

(b) A perpetual injunction may be issued tc defendants Ist party res- 
training them from sitting at the ‘ghats’ of Mela Dadri, having the ‘shan- 

> *F. A. 259 of 1932 





ullah, J. 


1320 HIGH COURT. [1935 | 


kalp’ done and taking ‘dan dachh:na’ and from interfering with the plain- 
tiffs’ right of sitting, having the ‘shankalp’ done and taking ‘dan dachhina’ 
and from committing assault and criminal offences against these plaintiffs. 
(c)eRs. 150 on account of damages may be awarded to the plaintiffs 
against defendants Ist party. 
(d) Costs of the suit may be awarded to the plaintiffs against defendants 
Ist party.. 

They paid Rs. 10 on relief (s) and an ad valorem fee on relief (b) 
fixing its value to be Rs. 100. The stamp reporter points out that the 
plaintiffs are in fact claiming a declaratory relief where consequential relief 
is prayed. The learned advocate for the plaintiffs-respondents contends 
that he is not claiming one relief of declaration coupled with a consequen- 
tial relief, but two separate and distinct reliefs, namely, for a declaration 
and, wholly apart- from it for an irjunction restraining the defendants 
from sitting at the ‘ghat’ and interfering with the plaintiffs’ exclusive 
right of sitting at the same ‘ghat’. Two reliefs cannot be regarded as 
separate and distinct only because the plaintiffs say so. ‘The nature of 
the two reliefs will determine the question whether they are independent 
reliefs or whether one is consequential on the other. We are clearly of 
opinion that the relief of injunction, so far as it aims at restraining the - 
defendants from interfering with the plaintiffs’ right to sit at the ‘ghat’ 
in respect of which a declaration is sought, is a consequential relief. The 
relief of injunction, in the present case, flows directly from the right which | 
the plaintiffs desire to be declared. In this view, reliefs (4) and (bd) 
should be considered to be but one relief of the nature described in Sec- 
tion 7 (iv) (c), Court Fees Act, and zhe suit should be treated as one to 
obtain a declaratory decree where consequential relief is prayed. Court- 
fees in such a case are payable on the amount at which the plaintiff values 
the relief sought. It was open to the plaintiffs to have valued reliefs (a) 
and (b) treated as one at Rs. 100, as they valued relief (b) only. In 
such a case the suit would have been cognizable by a Munsif. They have 
not, however, separately valued the resief (ø) except so far that they give 
Rs. 5,000 as the value for the purposes of jurisdictiom Section 8, Suits 
Valuation Act (Act VII of 1887) provides that the value in such cases 
for purposes of jurisdiction and court-fee shall be the same. The plaintiffs 
have given the value of the suit for the purposes of jurisdiction. ‘The 
same must be treated, in the circumstances of the case, as the value for 
the purposes of the court-fee. 

The stamp reporter takes the value to be Rs. 5,250, which includes 
the value of reliefs (a), (b) and (c) taken singly. So far as relief (c) 
is concerned, which relates to mesne profits, the stamp reporter is right, 
but so far as he has taken reliefs (s) and (b) singly for computing the 
total amount of the value for the purposes of court-fee, his view proceeds 
on an error. Reliefs (s) and (b) being taken as but one relief, as we 
have already indicated, the value does not exceed Rs. 5,000, which is the 
value for the purposes of jurisdiction and which should be taken to be 
the same for the purposes of court-fee in view of the provisions of Section 
8 of the Suits Valuation Act. Accordingly we declare the plaintiffs to be 
liable for court-fee calculated on Rs. 5,150 minus the court-fee already 
paid by them. The deficiency shall be made good in three months. ` 
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EMPEROR 
VETSHS 
l ASGHAR AND OTHERS” 
Criminal Procedure Code, Sec. 347—Scope of —Whether controlled by provisions 
of Chapter XVIII, 

A Magistrate, who under Chapter XVID, Cr. P. C. is enquiring into a 
case triable by the Court of Session or High Court, and to whom, before 
the prosecution evidence is closed, it appears that the case is one which 
ought to be tried by the Court of Session or High Court, is not empowered 
under Section 347, Cr. P. C. (subject to the production of defence wit- 
nesses under Section 212) to commit the accused for such trial without 
completing the rest of the prosecution evidence, and he is bound to record 
the rest of the evidence for the prosecution under Section 208, Cr. P. © 
and then commit. 

Where the charge-sheet submitted by the police named seventeen wit- 
nesses for the prosecution and the Magistrate examined only four of these 
witnesses, and then examined the three accused, and framed a charge under 
302, I. P. C. and committed the accused to the Court of Session. Held, 
that the procedure of the Magistrate was illegal because he was bound to 
complete the rest of the prosecution evidence and allow the accused an 
opportunity to produce his evidence before committing him to the Court 
of Session. Accordingly the order af commitment must be quashed and 
the Magistrate be directed to continue the enquiry according to law. 

Per SULADMAN, C. J.—The opinion expressed in the Meerut Conspiracy 
Case (1933 A. L. J. 799 at pages 804 to 806) that the entire evidence for 
the prosecution need not bé produced before the Committing Magistrate 
should be taken as an obiter dictum and not followed. 

Per Baypat, J.—When a Magistrate proceeds to commit a case under 
Section 347, Criminal Procedure Code, to the Court of Session while con- 
ducting a trial or holding any enquiry other than’ one under Chapter XVII, 


proceedings under Chapter XVIII are not to be commenced de novo. If- 


the Magistrate has already completed the evidence of the complainant and 
his witnesses, it is not necessary for him to take that evidence afresh; all 
that is necessary is that in respect of the remaining proceedings the provi- 
sions of Chapter XVIII should be followed and he should not deprive the 
accused of any right which he might have exercised under Chapter XVE 
:f the case had been treated as an enquiry under that chapter from the 
outst. Empress v. Ilshi Bekbsh, 1. L. R. 2 All. 910 and Rem Ghulem v. 
Emperor, 1931 A. L. J: 587 approved. 

CRIMINAL REFERENCE by TEJ Naram Mua Esq, Sessions Judge 
of Allahabad. 

The following are the Referring Orders:— 

Harpies, J.—This is a reference by the learned Sessions Judge of the Allah- 
abad district holding that the commitment of the opposite parties to the Sessions 
Court for trial upon an offence under Section 302 of the Indian Penal Code is 
bad in law and referring the case to this Court for such orders as the court 
ma ; 

: ee judgment, it will be necessary in deciding this reference to consider 
S *Cr. Ref. 183 of 1935 
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certain dicta in the well known Mcerut Consprracy Case and to interpret the 
language used by the learned Judges in that case. It is suggested in the reference 
that, in the interests of all concerned, it is necessary to lay down the precis 
limits of the dicta in that case and that being so, it is desirable, in my view, that 
this reference should be decided not by a single Judge but by a Bench of this 
Court. Let the case therefore be laid before a Bench of two Judges. 

It appears from the record that the learned Sessions Judge did not give the 
Committing Magistrate an opportunity of offering an explanation, and that being 
so, I direct that the learned Magistrate be asked to make what explanation he may 


think necessary, which explanation, if any, must be forwarded to this Court. 


SULAIMAN, C. J. AND BENNET, J.—A question of law of considerable im- 
portance, particularly in heavy cases, arises in this case. It seems to us that it 


* as desirable to have an authoritative pronouncement on the point. In particular 


it may be necessary to consider the observations made in the case of Jhabwale v. 
Emperor, 1933 A. L. J. 799 (804). We accordingly refer the following point 
to a Full Bench for determination:— 

“Whether a Magistrate, who under Chapter XVIII of the Criminal Procedure 
Code is enquiring into a case triable by the Court of Session or High Court, and 
to whom, before the prosecution evidence is closed, it appears that the case is one 
which ought to be tried by the Court of Session or High Court, is empowered 
under Section 347 of the Criminal Procedure Code (subject to the production of 
defence witnesses under Section 212) to commit the accused for such trial with- 
out completing the rest of the prosecution evidence, or whether he is bound to 
record the rest of the evidence for the prosecution under Section 208 of the 
Criminal Procedure Code and then commit?” 

Let the record be placed before the Hon’ble C. J. for the constitution of a 
Full Bench. 


M. Waliullab (Assistant Government Advocate) for the Crown. 
The opposite parties were not represented. 
The following judgments were delivered by the Full Bench:— 


Bayrat, J.—This is a reference by the learned Sessions Judge of Allah- 
abad recommending that a certain commitment made by a Magistrate of 
the first class under Section 302, I. P. C. may be quashed on the ground 
that it is bad in law. On account of the importance of the question of 
law involved in the case, the matter has been referred to 2 Full Bench. 
The facts may be briefly stated. It appears that one Bhima met with his 
death on December 19, 1934, and a first information report was lodged at 
police station Allahabad at 7-45 p.m. by Kallu, the brother of the deceased. 
He named three persons, Asghar, Nazir and Ghani, as the assailants of his: 
brother. In the first information report itself two persons, Poni and Maha- 
deo, were mentioned as eye-witnesses. The police investigated the case and.” 
named seventeen witnesses in the charge-sheet submitted to the Magistrate.- 
The committing Magistrate recorded the evidence of only four out of these 
seventeen witnesses, two of them being more or less formal, namely, the - 
Civil Surgeon who made the post-mortem examination and the Sub-Inspec- 
tor who investigated the case. He also examined Kallu, the brother of the 
deceased, who made the first information report and Mahadeo Pasi who 
professed to be an eye-witness. Poni and several other prosecution witnesses 
who were named in the charge-sheet were not examined. The learned 
Magistrate after examining the accused under Section 342, Cr. P.C. and 
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framing the charge committed the accused to the Court of Session con- 
tenting himself with a note in the calendar of witnesses submitted by him 
that the remaining thirteen witnesses would be produced in the Court of 
Session. Presumably, the Committing Magistrate in adopting this proce- 
dure relied upon certain observations made by this Court in the case of 
Jhabwala v. Emperor’. The learned Sessions Judge was of the opinion 
that the procedure was illegal and that the commitment ought to be quashed. 

I have got to consider whether the Committing Magistrate was justi- 
fied under the law in adopting the procedure which he did. ‘There can be 
no doubt that the Magistrate was holding an enquiry under Chapter XVII 
of the Code of Criminal Procedure into a case triable by the Court of Ses- 
sion. Section 207 of the Code says, 

The following procedure shall be adopted in inquiries before Magistrates 
where the case is triable exclusively by a Court of Session or High Court, 
or, in the opinion of the Magistrate, ought to be tried by such Court. 

It is clear that this section deals with two sorts of cases, (1)_ those triable 
exclusively by a Court of Session or High Court and (2) those which in 
the opinion of the Magistrate ought to be so tried. The present case was a 
case which was triable exclusively by a Court of Session and therefore in 
accordance with the provisions of Section 207 it was obligatory on the 
Magistrate to follow the provisions of Chapter XVII; but it is obvious that 
he has construed the provisions of Section 347, Cr. P. C. as empowering 
him not to follow the imperative provisions contained in Sections 208 to 
220. I shall consider the scope of Section 347, Cr. P. C. at a later stage, 
but in the beginning I propose to consider in some detail the provisions of 
Chapter XVIII. Section 208 says that 
the Magistrate shall, when the accused appears or is brought before him, 
proceed to hear the complainant, and take in manner hereinafter provided 
all such evidence as may be produced in support of the prosecution or in 
behalf of the accused, or as may be called for by the Magistrate and the 
accused shall be at liberty to cross-examine the witnesses for the prosecu- 
tion, and in such case the prosecutor may re-examine T 
It is clear that the taking of all this evidence is obligatory before a committal 
order can be properly made. In the present case the prosecution definitely 
wanted the production of seventeen witnesses and if Section 208 alone were 
looked at, it is apparent that the Magistrate has failed to comply with the 
imperative rule laid down in that section. 

The question, however, arises as to whether by reason of Section 347 
of the Code the Magistrate was not entitled to commit the accused for trial 
to the Court of Session at an earlier stage of the proceedings. Section 347 
of the Code is, 

If in any inquiry before a Magistrate, or in any trial before a Magistrate 
before signing judgment, it appears to him «t any stage of the proceedings 
that the case is one which ought to be tried by the Court of Session or 
High Court, and if he is empowered to commit for trial, he shall commit 
the accused under the provisions hereinbefore contained. 

The words “stop further proceedings and” have been omitted between 

“shall” and “commit” by Section 91, Criminal Procedure Amendment Act 

XVIL of 1923. Under the old law there was a conflict of opinion as to the 
z 71933 A L J. 799 
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meaning of the words “stop further proceedings.” In Phanindra Nath 
Mitra y. Emperor? a very restricted meaning was assigned to these words, 
and it was held that when a Magistrate considers that the case is one which 
ought to be tried by the Court of Session he should at once stop all proceed- 
ings and then end there pass an order of commitment to the Sessions even 
though neither the witnesses for the prosecution had been cross-examined 
nor the defence witnesses examined. The learned Judges were of the opi- 
nion that the power of a Magistrate to make commitment under this section 
wes sot subject to the provisions of Chapter XVIII. ‘The Madras High 
Court and the Allahabad High Court even under the old law were of the 
opinion that the words “stop further proceedings” simply meant that the 
Magistrate should stop proceeding with the case as a trial and should commit 
the case to the Sessions and in thus committing he should adopt the proce- 


dure laid down in Chapter XVIII. It was said that these words did not 


enable the Magistrate to shorten the proceedings and then and there pass 
an order of commitment which without taking all such evidence as the 
accused was prepared to produce before the Magistrate was held to be 


‘invalid; see the case of The Sessions Judge 'of Coimbatore v. Kangaya 


Mantrradiyar*® and the case of Emperor v. Mohammad Hadit. I am of 
the opinion that in view of the present amendment which has deleted the 


. the ambiguous words “stop further proceedings” the Legislature intended 


to bring Section 347 into line with Section 208, and a Magistrate is not 
empowered to pass an order of commitment without following the provi- 
sions contained in Chapter XVII. In order to justify the action of the 
Magistrate in the present case the word “commit” in Section 347 should 
be confined to the mere writing and signing of a commitment order ignor- 
ing completely the fact that the committal is to be made under the provi- 
sions (the word is in the plural) hereinbefore contained. The committing 
order can be made only under Section 213 of the Code, a section which 
occurs in Chapter XVII, and it is, therefore, clear that when acting under 
Section 347 the Magistrate has to do something referrable to Chapter XVII 
and when the Legislature speaks of Provisions it is- obvious to my mind 
that the entire procedure laid down in Chapter XVIII has got to be 
followed. 

It may perhaps be useful if at this stage I trace the history of Section 
347, and I canhot do better than quote at length from the judgment of 
Fox, C. J., in the case of Emperor v. Channing Arnold: 

Section 347 is the successor to Section 221 of the Criminal Procedure 
Code of 1872. That section was in Chapter XVII which contained the 
provisions regarding the trial of warrant cases by Magistrates. It ran as 
follows:— 

‘In any trial before a Magistrate, in which it may appear at any stage of 
the proceedings, that from any cause the case is one which the Magistrate 
is not competent to try or one which, in the opinion of such- Magistrate, 
ought to be tried by the Court of Session or High Court, the Magistrate 
shall stop further proceedings under this Chapter and shall, when he can- 
not or ought not to make the accused person over to an officer empowered 
under Section 36 (ie., a Magistraré empowered to award sentences up to 


FL L. R. 36 Cal 48 : "L L R. 36 Mad. 321 
*L L. R 26 AlL 177 “17 1G M e 


— mnl 


A. La J. R. HIGH COURT 1325 


seven years’ imprisonment), commit the prisoner under the provisions here- 
inbefore contained. If such Magistrate is not empowered to commit, he 
shall proceed under Section 45,’ 

This last mentioned section is similar to Section 346 of the present Code. 
In the general revision and re-arrangement of the Code, there was, no 
doubt, good reason for removing this provision from the Chapter dealing 
with warrant cases to the Chapter dealing with provisions applicable gener- 
ally to all inquiries and trials before Magistrates. Possibly one reason may 
have been that according to some decisions in High Courts, a trial of a 
warrant case before a Magistrate did not begin until accused had been 
charged and his plea to the charge had been taken, and in order to avoid 
all possible question as to the applicability of provisions similar to those 
of Section 221 of the Code of 1872 to any stage of a proceeding before 
a Magistrate, the Legislature inserted the words ‘ ‘in any inquiry” in Sc- 
tion 347 of the Code of 1882 which is enacted in the Code of 1898. 


It might be argued that Section 347 was enacted with a view to 
shortening the proceedings before commitment, but the entire scheme of 
the Code seems to be against this view. I have already referred to Sections 
207 and 208. Section 209, Clause (2), lays down that a Magistrate may 
discharge the accused at any stage, but under Section 210 he can frame 


a charge only when all the evidence under Section 208 has been taken and 


the accused has been examined. Section 210 may be compared with Sec- 
tion 254 which says that a Magistrate can frame in writing a charge against 
the accused when evidence under Section 252 has been taken and when 
oe tion of the accused has been made or at any previous stage of 
fhe case 

It must, therefore, be conceded that a Magistrate enquiring into a 
case triable by the Court of Session is bound to take all the evidence that 
the prosecution may desire to produce, even if he was satisfied at an earlier 
stage that a prima facle case had been made out against the accused, and 
in refusing the witnesses that the prosecution wanted to produce in the 
present case the Magistrate has undoubtedly erred. I should not be deemed 
to hold that when a Magistrate proceeds to commit a case under Section 
347 to the Court of Session while conducting a trial or holding any enquiry 
other than one under Chapter XVIII, proceedings under Chapter XVID 
are to be commenced de novo. If the Magistrate has already completed 
the evidence of the complainant and his witnesses, it is not necessary for 
him to take that evidence afresh; all that is necessary is that in respect of 
the remaining proceedings the provisions of Chapter XVIII should be 
followed and he should not deprive the accused of any right which he 
might have exercised under Chapter XVII if the case had been treated 
as an enquiry under that Chapter from the outset. I am in complete 
agreement on this point with the view expressed in the case of Empress of 
India v. Ilabi Bakbsh® and the case of Rem Ghulam v. Emperor’. 

Coming once more back to Section 347 it is clear that it refers both 
to an enquiry before a Magistrate and to a trial before a Magistrate and in 
either case J am of the opinion that the provisions of Chapter XVIII have 


got to be complied with and it is not open to a Magistrate to commit the. 


accused for trial the moment it appears to him that the case is one which 
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ought to be tried by the Court of Session. Over, and above the reasons 
given by Fox, C. J. for removing Section 347 from Chapter XVIII to 
Chapter XXIV, it might be mentioned that the word “enquiry” is a very 
comprehensive term including, as it does; every enquiry other than a trial 
conducted under the Code of Criminal Procedure by a Magistrate or court. 
A proceeding under Chapter XII is an enquiry; a proceeding under Sec- 
tion 176 is ar enquiry and it might have been the intention of the Legis- 
lature to authorise a Magistrate (otherwise empowered to commit for 
trial) holding any kind of inquiry to commit an accused to the Court of 
Session and therefore Section 347 finds a place in general provisions as to 
enquiries and trials. 

There is yet another matter which requires consideration. It is said 
that although by reason of Section 208 2 Committing Magistrate may not 
be authorised to commit an accused to the Court of Session without tak- 
ing the entire evidence which the prosecution and the defence might want 
to produce, it is not necessary that the prosecution should produce before 
the Magistrate all the evidence which it intends to produce before the 
Court of Session when it is well known that the Magistrate is enquiring 
into a case triable exclusively by the Court of Session. Although perhaps 
it might be true as was observed by Plowden, J. in Khan Mobemmad v. 
Empress? that, 

there: was no provision either in the Evidence Act or in the Criminal Pro- 
cedure Code which empowered, much less required, a Sessions Judge to 
refuse to take the evidence of a relevant witness tendered for the prosecu- 
tion, merely because he had non been examined before the Committing 
Magistrate, 


_ the intention of the Legislature is clear that the accused should know the 


evidence on which the prosecution proposes to rely and that such evidence 
should be in the presence of the accused before the Magistrate enquiring 
into the case. Section 211 requires the accused to give a list of witnesses 
he wishes to be summoned to give evidence on his trial as soon as the 
charge is framed against him under Section 210, and there is no provision 
iui the Code enabling the accused a a mater Of nebko krea further lst 
of witnesses before the Court of Session, and it ‘is difficult to see how the 
accused can give 2 complete lst of his witnesses unless he has heard all 
the evidence against him. Section 219 provides that the Magistrate may, 
if he thinks fit, summon and examine supplementary witnesses even after 
the commitment and before the commencement of the trial and such 
examination shall, if possible, be taken in the presence of the accused-.. 
The attendance of the complainant and the prosecution witnesses before 
the Court of Session is secured by the Committing Magistrate getting them 
to execute bonds binding them to be in attendance when called upon at 
the Court of Session under Section 217 and the Magistrate summons under 
Section 216 the witnesses included in the list given by the accused under 
Section 211, and it, therefore, appears that the summoning of witnesses 
both for the Crown and for the defence is done in the Court of Com- 
mitting Magistrate and although there may be no clear provision requiring 
a Sessions Judge to refuse to’ take the evidence of a relevant witness ten- 
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dered for the prosecution the policy seems to be that these preliminaries Canaman 
should be settled in the Court of the Committing Magistrate. If the Ips 
intention of the Legislature had been to allow any witness produced by  — 
the prosecution for the first time before the Court of Session, there was no EMPERon 
necessity for enacting Section 219 and that is perhaps the strongest argu- Asomar 
ment against the view that it is open to the prosecutor to withhold some —- 
witnesses from the Court of the Committing Magistrate. ec haa 
In fairness to the accused, in fairness to the prosecution, and in fair- 
ness to the Magistrate the prosecutor should not be in a position to decide 
as to the sufficiency or otherwise of the evidence which should be placed 
before a Magistrate, for it may well be that if all the witnesses had been 
examined the case against the accused might break down completely and 
it may also be that in the absence of the evidence which the prosecution 
could produce but which has not been produced, the Magistrate may dis- 
charge the accused (who otherwise ought to have been committed), because 
he is not satisfied with the evidence produced before him. In spite of all 
these precautions a case may yet arise where it might be essential for the 
just decision of a case that a court may have the power to summon any 
person as a witness or éxamine any person in attendance though not sum- 
moned as a witness, and it is for this reason that Section 540 was enacted. 
I do not wish to suggest for a moment that a witness who has not been 
examined by the Committing Magistrate can in no case be examined before 
the Sessions Court, but Section 540 seems to be the only provision under 
which a new witness can be examined before the Court of Session. 
I am, therefore, of the opinion that Section 347 is controlled by the 
provisions contained in Chapter XVII. As was pointed out by Fox, C. J. 
in the case of Emperor v. Channing Arnold referred to above, 
Perhaps the strongest reason for holding that Section 347 in no way 
overrides and in no way dispenses with the obligation of following Chapter 
XVIII is that in that Chapter, the Legislature has laid down provisions for 
procedure before ‘commitment some of which were obviously intended and 
rightly intended for the benefit of accused persons. 
and it could not have been the intention of thé Legislature after having 
first enacted certain special provisions of procedure prior to a committing 
order for the benefit of the accused persons to say later on in the same 
Act in a general provision that the previous procedure need not be allowed. 
I, therefore, agree with the learned Sessions Judge that the committing 
order in the present case should be quashed and the Magistrate be directed 
=” to hold a complete enquiry in accordance with the procedure laid down 
by law. 
My answer to the point referred to the Full Bench for determination 
is that a Magistrate, who under Chapter XVIII, Cr. P. C. is enquiring into 
a case triable by the Court of Session or High Court, and to whom, before 
the prosecution evidence is closed, it appears that the case is one which 
ought to be tried by the Court of Session or High Court, is not empowered 
under Section 347, Cr. P. C. (subject to the production of defence wit- 
nesses under Section 212) to commit the accused for such trial without 
compéeting the rest of the prosecution evidence, and that he is bound to 
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“canana. record the rest of the evidence for the prosecution under Section 208, 

1995 Cr. P. C. and then commit. 

— SULAIMAN, C. J.—As I was a member of the Bench which decided 
Exmor Thabwala’s case known as the Meerut Conspiracy Case’, I should like to 
Asmar add a few words. In that case we were obsessed by the enormous delay 

—- - of nearly 414 years that had taken place. The question whether the entire 

c. j. evidence for the prosecution must be produced before the committing 

Magistrate did not arise for decision in that case, nor was the point argued 
. before us at the Bar. Our observations were no doubt in the nature of 
; obiter dicta and therefore not of any binding authority. We made it clear 
that if a Magistrate stopped proceeding and did not take all the evidence 
that the prosecution wished to produce, and discharged the accused, the 
order would be improper; and that similarly if he did not take all the 
evidence offered by the accused and nevertheless committed the accused 
to the court of session, the order would be illegal and- bound to be set 
aside. We emphasised that the Code could not mean that even if the 
Magistrate after hearing part of the evidence for the accused is satisfied 
that there is no case for commitment at all, he should nevertheless proceed 
to complete the recording of the entire defence evidence. But we also 
certainly expressed our own view that the entire evidence for the prose- 
cution need not be produced before the Magistrate, provided notice of all 
the evidence to be produced in the Sessions Court is given to the accused 
before trial, so that he may not be prejudiced, and particularly so, if there 
is a mass of similar evidence tending to prove the same point. ` 

This latter view was based on our interpretation of Section 347 of the 
Criminal Procedure Code. We were aware that by an amendment (1923) 
the words “stop further proceedings” had been deleted; but we noted that 
the words “at any stage of the proceedings” were still retained. We felt 
that the last words “shall commit the accused under the provisions here- 
inbefore contained” could not mean that there should be an enquiry de 
novo under Chapter XVII and the entire evidence taken down afresh, 
but that the Magistrate should proceed from the stage which is appropriate. 
The word.“enquiry” in Section 347 is certainly wide enough to include an 
enquiry under Chapter XVIU, and therefore Section 347 would prima ' 
facie be applicable. We felt that if the section be applicable its provisions 
could not be altogether redundant and superfluous. 

It must, however, be conceded that there is plenty of authority for 
the other interpretation that in spite of Section 347 the Magistrate must 
proceed under the provisions of Chapter XVII to complete the “Sntire™ 
evidence for the prosecution. In addition to the cases of this Court dis- 
tinguished in the Meerut Conspiracy Case, there are cases of other High 
Courts as well. Although on the one hand the duplication of the evidence 
and the double hearing in two courts may be harassing to the accused, on 
the other hand, the rule that the entire evidence should be produced before 
the Magistrate is only fair to the accused. After all, if there is need to 
provide against an unnecessary waste of time, the Legislature can intervene 
and amend the Act. In view of the opinions expressed previously, I now 
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think that it would be safer to adhere to that view on the principle of 
stere decicis and not make any departure. On re-consideration, therefore, 
I agree that the opinion that the entire evidence for the prosecution need 
not be produced before the committing Magistrate should be taken as an 


obiter dictum and not followed in practice. In this case seventeen Wit- ` 


nesses iad been named in the charge sheet, out of whom the Magistrate 


examined only 4, two out of these four being of a formal character. - 


Commitment on such incomplete evidence was certainly not contemplated 
by us. 


HARRES, J.—I entirely agree with the judgment delivered by Bajpai, J. ` 


and have nothing to add. In my view the question referred to this Full 
Bench should be answered in the manner indicated by Bajpai, J. in his 
judgment. 

By TEHE Court—The answer to the question referred to us is that 
the Magistrate was bound to complete the rest of the prosecution evidence 
and allow the accused an opportunity to produce his evidence before com- 
mitting him to thé Court of Session. 

[On receipt of the opinion of the Full Bench the following order was 
passed by the bench which made the reference. ] 

SULAIMAN, C. J. and BENNET, J.—This is a reference by the learned 
Sessions Judge of Allahabad recommending that 2 commitment of three 
accused persons for trial under Section 302, I. P. C. should be quashed by 
the High Court under Section 215, Cr. P. C. on the ground that the pro- 
cedure of the Magistrate was contrary to law. The charge sheet submitted 
by the police named seventeen witnesses for the prosecution and the Magis- 
trate examined only four of these witnesses, and then examined the three 
accused, ‘and framed a charge and passed an order of commitment for 
trial by the Court of Sessions, stating that the remaining witnesses would 
be produced at the Court of Sessions. 

The question whether the procedure of the Magistrate was legal was 
referred to a Full Bench and the reply is that the procedure was i egal. 

Accordingly we quash the order of commitment and direct that the 
Magistrate should proceed to enquire into the case according to law. As 
the particular Magistrate who enquired into the case may not be available, 
the enquiry may be continued by any Magistrate to whom the case is 
transferred by the District Magistrate of Allahabad. Evidence already 
recorded by the Magistrate need not be recorded again. But he must 
record the evidence of all the witnesses to be produced at the trial by the 


mp rosectition. 


Commitment order quashed 
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Sa N . FULL BENCH 
BRIJ-MOHAN LAL AND ANOTHER (Plaintiffs) 
r VETSHS : 
| HAZARI LAL AND OTHERS (Defendants) * 
Easements Act (V of 1882), Sec. 5—Right to drein sewage water on to servient 
tenement—W bhether continuons casement. 
The right annexed to one house of leading sewage water through a drain 
passing across another house is 2 continuous easement. within the meaning 
of Section 5, Easements Act. l 
Chintakindy v. Lanka Sanyasi, I. L. R. 34 Mad. 487 followed; Sajid- 
un-nisse Bibi v. Hidayat Hussin, 22 A. L. J. 425 overruled. 


LETTERS PATENT APPEAL against the decision of the Hon’sie Sm 


= 6 


SHAH MUHAMMAD SULAIMAN. 


The following is the Referring Order:— | 
KENDALL and Tuom, JJ—The question that has been argued before us in 


this Letters Patent appeal is a very important one, and we consider that it is 


out the act of man, and the view that has been taken by the learned Judges of 
this Court, namely, the Chief Justice and Mr. Justice Mukerji, appears to be that 
the right of ‘causing domestic water to flow down an existing drain is one for 
which an act of man is necessary so that the easement is discontinuous. The 
Madras High Court and the English authorities, however, seem to take a different. 
view, namely, that the act of man which is referred to in Section 5 of the Eas- 
ments Act must be performed on the servient tenement. This has led to the 
distinction between such easements as those of drainage, in which the act of man 
is performed on the dominant tenement and may therefore be held to be conti- 
nuous, and such easements as those of rights of way in which the acts age per- 


formed on the servient tenement have been held for that reason to be discontinuous. 


As the authorities are conflicting, therefore, we refer the appeal to the Hon’ble 
the Chief Justice for the appointment of « larger Bench. 
N. P. Asthena for the appellants. ' 
Bhagwati Shanker and S. N. Gupta for the respondents. 
_ The following judgments were delivered:— 
THom, J.—The question referred to this Bench for decision arose in 
the consideration of a second appeal in a suit in which the plaintiff sought 
*L. P. A. 83 of 1934 
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for an order from the Court directing the defendants to open certain Gm 
drains and for an injunction against the defendants restraining them from ipy; 
interfering with the plaintiffs’ right to drain off the rain water and sewage — 
from their house through these drains, Buy Moman 

The court of first instance dismissed the suit. The order of the first s 
court was modified by the lower appellate court. In second appeal an Hazarı Car 
injunction was granted to the plaintiff restraining the defendants from |. 
closing the drains so as to prevent the rain water flowing from the oe 
plaintiff’s house through the drains. So far as the latrine water is con- 
cerned however the plaintiff's prayer was refused upon the ground that 
the right to drain sewage water was not a continuous easement within the 
meaning of Sections 5 and 13 of the Easements Act. It was not disputed 
that the easement was apparent and necessary for the plaintiff’s enjoymént 
of his share of the property. It was denied however that the easement 
claimed by the plaintiff was continuous within the meaning of the provi- 
sions of the Easements Act. 

According to Section 5 of the Act a discontinuous easement is one 
that needs an act of man for its enjoyment and the ratio decidendi of the 
court’s order in second appeal was that the flowing of latrine water through 
a drain necessitated the act of man. 

The parties, it appears, were co-sharers in certain house properties 
which were partitioned in 1925, one portion being allotted to the plain- 
tiffs and the other to the defendants. The drain, which is the subject of 

_ the dispute, had been in existence long before the partition and had carried 
off both the rain water and the latrine water from the property. 

By Section 13(f) if an easement is apparent and continuous and 
necessary for the enjoyment of the share allotted to one of the parties on 
partition as that share was enjoyed when partition took place, such party 
shall, unless a different intention is expressed or necessarily implied, ‘be 
entitled to such easement. Illustration (b) appended to this section is 
as follows:— 

A, the owner of two joining houses, Y and Z, sells Y to B, and retains Z. 
B is entitled to the benefit of all the gutters and drains common to the two 
houses and necessary for enjoying Y as it was enjoyed when the sale took 
effect, and A is entitled to the benefit of all the gutters and drains common 
to the two houses and necessary for enjoying Z as it was enjoyed when 
the sale took effect. . 

In refusing the plaintiff’s prayer in relation to latrine water in second 
—appeaLthe learned Chief Justice followed the decision in the case of Sajid- 
[ “un-nissa Bibi v. Hidayat Husain’. This is a single Judge decision. - The 

learned Judge who decided the case held that the right to drain latrine 
water was an easement which was apparent but not continuous because the 
drainage of latrine water required an act of man. This decision appears 
to be the only authority in support of the proposition that the .right to 
drain sewage from a latrine is not a continuous easement within the mean- 
ing of Sections 5 and 13 of the Easements Act. 
` Learned counsel for the plaintiff cited in support of the contention 
c that the right to drain sewage from a latrine on to a servient tenement 1$ 


> 722 A, I- J. 425 
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Gv a continuous easement within the meaning of the Easements Act, the 
i935. ‘following cases: — 
Bisbambbar Nath v. Jagannath Prasad, Chintakindy Pervatamma v 
Baig Morun Lanka Sanyasi®, Morgan v. Kirby', M. Ganguly v. T. Jagannathan’ and 
a Kartic Manjbi v. Banamali Mukerji. 
Hazaar Lan In Bishembber Nath v. Jagannath Prasad it was held that by virtue 
Thom, J of Section 13, Clause'1 (d) of the Easements Act the plaintiff had a right 
E to flow water from the kitchen of his house through the drain on to the 
defendant’s property. 
In Chintehindy Parvatemma v. Lanka Sanyasi it was decided that 
a drain from one land to another is a continuous easement within the mean- 
ing of the Easements Act. In thig course of his judgment in that case 
Wallis, J. remarked: 


a Sil kaha eee sae 
cases Pearson v. Spencer, 1 B. & S. 571, which expressly contrasts conti- 
nuous easements such as drains with discontinuous easements, such as rights 
of way, also Pyer v. Carter, [1857] 1 HL and N. 916, which has never 
been questioned on this point. ; 

In the same case Krishnaswami Ayyar, J. observed: 

A continuous easement is defined in Section 5 as ‘one whose enjoyment 
is or may be continual without the act of man.’ It was argued that drain- 
age consequent on domestic use of water was a result of human activity 
and could not therefore be held to arise without the act of man. The 
argument if valid would apply to rain water dropping form the eaves of 
a building and even to artificial water courses. It is pointed in Gale on f 
Easements, 7th Edition, p. 121, that the word ‘continuous’ may be under- 
stood to refer ‘not to continuity of enjoyment but to PREA in the 
adaptation of the tenement.’ 

At p. 123 he says: 

Even in the case of drains the easement is not strictly ‘continuous’: the 
drain is not always flowing, but there is necessary and permanent dependence 
(ct e a 
it is at the time of the conveyance. 

In Morgan v. Kirby it was held that the right to flow ne through 
an artificial channel was an apparent and continuous easement. 

In M. Gengulu v. T. Jagannathan it was held that where the plain- 
tiffs’ plots were all along watered through openings or vents the existence 
of these’ vents was sufficient evidence of an apparent, continuous and 
necessary easement. 

The vents might be closed for the sake of convenience after irtigatin pem 
the plaintiffs’ fields as a temporary measure just as a drain may be closed 
for clearing silt or for repairs, but this act being done for the proper enjoy- 
ment of the easement or in the course of the enjoyment of an easement 
which is continuous would not make the easement a non-continuous one. 

In Kartic Manjhi v. Banamali Mukerji it was decided that artificial 
water courses or openings for taking water from a tank or bendh are 
apparent and continuous easements. , : 


[99 L Q 695 "L LR. 34 Mad. 487 
LL R 2 Mad. 46 "A. L R. 1924 Mad. 108 
‘A.L R. 1930 Pat. 7 è 
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The authorities above referred to clearly support the view that the 
right to drain water from a latrine through a drain and on to a servient 
tenement is a continuous easement within the meaning of the Easements 
Act. ? l 

Apart from the authority of the decisions above referred to however 
it appears to me clear from the terms of the Act itself that the right to 
drain sewage water is a continuous easement. The words of Illustration 
(b) to Section 13 quoted above are sufficiently wide and leave no doubt 
on the matter. According to that illustration a} gutters and drains com- 
mon to two houses are continuous easements. 

Further I am unable to agree with the view that within the meaning 
of Sections § and 13 of the Easements Act the utilisation and enjoyment 
of a drain constructed for the purpose of leading of sewage from a latrine 
necessitates the act of man. Once the drain is constructed the sewage 
introduced into it will without the acts of man but by the mere force of 
gravity flow on to the servient tenement if there is no obstruction. The 
essential element in the enjoyment of the drain is the free flow of the 
water from the dominant tenement to the servient tenement and once the 
drain has been properly constructed this free flow will be effected without 
the intervention of an act of man. 

A discontinuous easement is defined by Section 5 as one that needs 
the act of man for its enjoyment; but if sewage water once introduced 
into the drain flows freely through it to the servient tenement then the 
act of man is not needed for the enjoyment of the ‘easement. 

For the reasons given above, in my judgment the question referred 
to this Bench for decision, viz—whether the right to drain latrine sewage 
on to a servient tenement is a continuous easement—should be answered 
in the affirmative. 

NIAMATULLAH, J.—The question of law, which the order of reference 
appears to contemplate, is whether the right annexed to one house of 
leading rain and sullage water through a drain passing across another 
house is a continuous easement within the meaning of Section 5, Indian 
Easements Act. 

The parties to this litigation were joint owners of a certain house 
property which was subsequently partitioned, one portion being allotted 
to the plaintiff and the other to the defendants. It has been found that 
there was a drain in the defendants’ portion through which the rain and 
sullage water used to flow from the plaintiff’s portion on to a municipal 
drain, After partition the defendants objected to the plaintiff using the 


O di Pi 


drain in the defendants’ house for the passage of water from his’ own 
house. The plaintiff complained of obstruction to the flow of water, 
and prayed for the relief of injunction restraining the defendants from 
closing the drain and preventing the passage of water from the plaintiff's 
portion of the house through the drain. ; l 

The plaintiff claimed relief on two grounds. First, he claimed an 
easement of necessity, and secondly an easement of the nature described 
in Section 13 (f), Indian Easements Act. It has been found that the 
plaintiff has failed to establish his claim to an easement of necessity, and 
we are not concerned with this aspect of the case. His right to relief on 





Y. 
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the second ground depends on the answer to the question which is the 
subject-matter of this reference. l 


It will be sen that Section 13 deals with rights arisin (1) on transfer 
or bequest, and (2) on partition. Clauses (a) and (b) of Section 13 
provide in favour of a transferor what Clauses (e) and (f) of the same 
section provide in favour of a co-skarer after partition. The principle 
underlying the two sets of caluses is identical. Clauses (s) and (e) deal 
With easements of necessity. Clauses (b) and (f) deal with apparent 
and continuous easements. That part of Section 13 which deals with 
easements arising on partition is as fallows:— 

Where a partition is made of the joint property of several persons— 

(¢) if an easement over the share of one of them is necessary for enjoy- 
ing the share of another of them, the latter shall be entitled to such ease- 
ment, or | | 

(f) if such an easement is apparent and continuous and necessary for 
enjoying the share of the latter as it was enjoyed when the Partition took 
effect, he shall, unless a different intention is expressed or necessarily implied, 
be entitled to such easement. 


The difference between the two kinds of Gemei dealt with in the 


provision quoted above is that, in case of easement of necessity, the claimant 


must establish that he cannot enjoy his share at all without an easement 
being conceded to him; whereas the second kind: of easement ‘is available 
to him if he cannot enjoy the share allotted to him in the manner in which 
it was enjoyed before the partition, provided he can establish the further 


= condition, namely, that the easement is “apparent and continuous.” These 


two words are used in the section in a technical sense and are defined in 
Section $, in which a continuous easement is said to be “one whose enjoy- 
ment is, or may.be, continual without the act of man,” and “an apparent 
easement is one the existence of which is shown by ‘some permanent sign 
which, upon careful inspection by a competent person, would be visible to 
him.” Conversely, “a discontinuous easement is one that needs the act 
of man for its enjoyment,” and “a non-apparent easement is one-that has 
no such sign” as is referred to above. In the present case, there can be 
no doubt that the easement claimed by the plaintiff is “apparent.” The 
drain passing through the defendants’ house is clearly shown by a perma- 
nent sign. There is no controversy between the parties on this point. 


The important question is whether it is also “continuous” in the above >. 


sense, It is argued on one side that, so far as water used in the plaintiff’s 
house for domestic purposes is concerned, it depends upon “the act of 


man” without whose agency there can be no occasion for the flow or sucka 


water. This view has found favour with the learned Chief Justice who 
heard the appeal in the first instance and from whose decision a Letters 
Patent appeal was preferred. The reference has been made by the Bench 
hearing the Letters Patent appeal. The learned Chief Justice granted the 
relief of injunction so far as the plaintiffs right to lead rain water is 
concerned, on the ground that no act of man was necessary for the flow 
of such water. As regards the flow of water used for domestic purposes 
he held that it required the act of man‘and therefore an easement with - 


respect to. such water was: discontinuous. è 
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The view taken by the learned Chief Justice follows the decision of 
Mukerji, J. in Sajid-un-nissa Bibi v. Hidayat Husain". When the case 
was argued before the bench hearing the Letters Patent appeal, a reference 
was made to Chintakindy Parvatemma v. Lanka Sanyas® and to some 
English cases in which a contrary view has been taken and which do not 
appear to have been quoted either before Mukerji, J. or the learned Chief 
Justice. In those cases a distinction, which seems to be one of nicety, 
was drawn between the act of man being necessary for the flow of water 
used for domestic purposes on the land belonging to the dominant tene- 
ment and on the land belonging to the servient owner in the course of 
its passage from one to the other. The distinction is one which is apt to be 
lost sight of, unless it is specifically made a point of. It is difficult to 
say what view Mukerji, J. or the learned Chief Justice would have taken 
if this distinction had been founded on in the contention put forward on 
behalf of the claimant. 

We are to consider, in the first instance, the provisions of the Indian 
Easements Act; and, unless the view taken in the English cases can be 
supported on the language of that Act, we are not free to accept it, even 
though it may be such as to tend to general convenience. It may be 
conceded at once that to allow a plaintiff the right to use the defendant’s 
drain for the purpose of leading one kind of water and not another is 
likely to give rise to friction. It seems to me that, apart from positive 
nuisance, it is more desirable that the law should allow an easement with 
regard to both kinds of water or not at all. Having given a careful 
consideration to. all the relevant sections of the Indian Easements Act, 
I am of opinion that its provisions are identical with the rule laid down 
in the English cases. To my mind, the key to the entire problem is 
furnished by the definition of “easement” given in Section 4 of the Act; 
and as the word “easement” occurs in the definition of “continuous ease- 
ment,” which expression is an integral part of Section 13(f), with which 
we are immediately concerned, we should read the definition of “easement” 
into Clause (f). Now, easement is defined as “A right .. .to do and 
continue to do something, or to prevent and continue to prevent some- 
thing being done, in or upon, or in respect of, certain other land” not 
belonging to the dominant owner. If we import this definition of the 
word “easement” into the definition of “continuous easement,” the def- 
nition of the latter will be amplified thus “A continuous easement is a 
right to do, and continue to do, something, or prevent or continue to 
wl IED, something being done, without the act of man, in or upon, or 

in respect of, certain — land not belonging to the dominant owner.’ 
It will be seen at a glance that the act of man, so far as it affects the ease- 
ment being continuous or discontinuous is something done upon the land 
belonging to the servient owner. So long as domestic water remains on 
the land belonging to the dominant owner—and it is there that the act 
of man comes in—the exercise of easement does not begin. It begins 
when it leaves the land belonging to the dominant owner and begins to 
flow on the servient tenement. So far as its flow on the latter is con- 
cerned, no act of man intervenes, unless it is a case in which the flow 
€22 A L. J. 425 "L L R. 34 Mad. 487 
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crt of all water is not possible without the dominant owner doing something 
~,, on the land of the servient owner, for instance, opening a passage which is 
—_ closed, except when he desires to lead the water. It is clear to me that 
Bay Morax during the passage of water on the servient tenement which alone amounts 
zn to the exercise of easement no act of man is necessary. For these reasons, 
Hazaxt La. I am of opinion that no distinction can be made between water used for 
___, domestic purposes and rain water ana that the plaintiff has as much right 
wlleb, J, tO use the defendants’ drain for the former as for the latter. I answer 
the question referred to accordingly. 
Benust, J. BENNET, J.—I agree with the judgments of my learned brothers. 
By THE CourT—The question ccntemplated by the reference, namely, 
whether the right to drain sewage on to a servient tenement is a continuous 
easement is answered in the affirmative. 
Let the record be laid before the Bench concerned. 


1935 


DINA NATH (Judgment-debtor) 
VETTHS 
. COLLECTOR OF FARRUKHABAD (Decree-bolder) * 
Limitation Act, Sec. 6 end U. P. Court af Wards Act, Secs. 16 and 55—Minor’s 
estate under Court of Wards—Decree obtamed by Collector as manager— 
Application for execution of decree—Whether minor entitled to claim benefit 
of Sec. 6, Limitation Act. | | 
Under Section 55, U, P: Court of Wards Act, it is the ward who sues, 
though in the name of the Collector, who is in charge of his property as 
' superintendent or manager. Where therefore a decree is obtained by the 
Collector as Manager of the Court of Wards in charge of the estate of a 
minor, the deoree-holder is the minor and in an application for execution 
of the decree he will have the benefit of Section 6, Limitation Act. 
EXECUTION SECOND APPEAL from a decree of Basu Moti Lat, Sub- 
ordinate Judge of Farrukhabad, corfirming a decree of Basu SHYAM 
Benar Lat, Munsif. 


S. N. Seth for the appellant. 
Mubemmad. Ismail for the respondent. 
The following judgment was del:vered by 
Gengs Neth, Ganca Natu, J.—This is a judgment-debtor’s appeal arising out of 
J. execution proceedings. A decree was obtained by the Collector of Far- 
rukhabad, as manager of the Court of Wards in charge of the estate of 
Suraj Narayan and Raj Narayan, minors, more than six years befo?e"the=™ 
execution application was made. An objection was filed by the appellant 
that the application for execution of the decree was time-barred. ~ Both 
the courts below have disallowed the objection on the,-ground that the 
decree-holders are minors and therefore the execution of the decree cannot 
be regarded as barred by limitation. It was urged by the learned counsel 
for the appellant that Section 6 of the Limitation Act does not apply to 
the case because the decree has been obtained in the name of the Co I. 
Section 6 of the Limitation Act lays down:— 
*E. S. A. 328 of 1934 : 
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Where a person entitled to institute a suit or make an application for Cm 
the execution of a decree is, at the time from which the period of limitation —— 
is to be reckoned, a minor, or insane, or an idiot, he may institute the suit 1233 
or make the application within the same period after the disability has Dwa Narn 
ceased, as would otherwise have been allowed from the time prescribed v. 
therefor in the third column of the first Schedule. COLLECTOS OF 
The. question that arises for determination therefore is whether the FST 
Collector is the decree-holder or the minors are the decree-holders; because Geage Neth, 
if the minors are the decree-holders, they will have the benefit of Section J. 
6 of the Limitation Act. Section 16 of the U. P. Court of Wards Act 
lays down that the whole of the movable and immovable property of a 
Ward shall be deemed to be under the superintendence of the Court of 
Wards. The position of the Collector therefore is that of Superintendent 
or Manager. Section 55 of the same Act lays down:— 
No Ward shall sue or be sued nor shall any proceedings be taken in the 
Civil Court otherwise than by and in the name of the Collector in charge 
of his property or such other person as the Court of Wards may appoint 
in this behalf. 
It will appear from it that it is the Ward who sues, though in the 
name of the Collector, who is in charge of his property. There can thus 
be no doubt that the minors are the decree-holders and as the decree-holders 
were minors at the time from which the period of limitation for the execu- 
tion of the decree was to be reckoned, decree-holders have the benefit 
of Section 6 of the Limitation Act and there is no bar of limitation. It 
is therefore ordered that the appeal be dismissed with costs. 
Permission to file a Letters Patent Appeal is rejected. 
Appeal dismissed 
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Criminal Procedure Code, Secs. 118, 426 snd 498—Order under Sec. 118—Appeal Oct. 17 
—Bail to be granted under Sec. 498 and not Sec. 426—Period of bail—Whether . ~ __ 
to be excluded from ‘tern’ for which order to be enforced. C J. 
Section 426, Criminal Procedure Code, does not apply to a person who Buwner, J. 
has been bound over under Section 118, Cr. P. C., to be of good behaviour 
and who has preferred an appeal under Section 406, Cr. P. C. In such 
a case the appellate court has power under Section 498, Cr. P. C., to admit 
apowemedtic appellant to bail, but that section does not empower the appellate 
court to pass an order under Section 426 suspending the execution of the 
order appealed against. 
Where a person who has been bound over under Section 118, Cr. P. C, 
is released on bail by the appellate court and his appeal is ultimately dis- 
missed, the period during which he is released on bail should be excluded 
from the term prescribed under the order of the magistrate who bound 
him over. 


Criminal Revision by the Local Government, from an order of 
. T. N. Murra Esq., Sessions Judge of Allahabad. 
® *Cr. Rev. 629 of 1935 
172 
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Mubemmad Ismail (Government Advocate) for the Crown. 
The opposite party was not represented. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is an application in revision by Government 
from the order of the Sessions Judge of Allahabad admitting the opposite 
party to bail, who bad been bound over, under Section 118, Cr. P. C. for 
a period of one year to be of good behaviour and to ar two reliable 
sureties. Lott | 

Two questions are raised in this revision. The eae is dias the Sessions 
Judge had no jurisdiction to admit Masuria to bail: at all; and the second 
is that the period during which Masuria would remain on bail should be 
excluded from the period of one year for which he has been bound over, 
if his appeal be dismissed ultimately. 


As regards the first point it was held by a learned Judge of this Court 
in Katweroo Rai v. Emperor’, that the words “convicted person” in Sec- 
tion 426(1), Cr. P. C. include persans against whom an order has been 
passed by a criminal court from which there is an appeal allowed, and 

accordingly persons bound over under Section 107, Cr. P. C. to keep the 
peace and ordered to find security, while appealing to the Sessions Court 
could apply under Section 426(1) to be released, and that even if Section 
426(1) did not apply the order could be passed under Section 423 (1) (d). 
It was further pointed out by one of us in the later case of Darsu v. 
Emperor’, that a person imprisoned under Section 120, Cr. P. C. is not 
strictly speaking a convicted person and that Section 426, Cr. P. C. could 
PA be applied by analogy only and that the Sessions Judge would 

have power ude Section 498 to release such a person on bail, 


The scheme of the Criminal Procedure Code is that Part IV deals with 
“Prevention of Offences” and security that has to be taken for keeping 
the peace and for being of good behaviour. The persons brought before 
the court are not accused persons who are charged with any offence as they 
have up to that time committed no affence at all. On the contrary Part 
VI deals with “Proceedings in Prosecutions” of accused persons who are 
alleged to have committed certain offences and they have either to be con- 
victed, acquitted or discharged. It seems to us that persons against whom 
proceedings are taken under Chapter VII are not accused persons, nor 


can they be called convicted persons when an order is passed against them ~ 


adversely. That such a distinction exists is shown by the circumstance 
that separate provisions for appeals are made in Part VIL. 406 
allows appeals to a person who has been ordered under Section 118 to give 
security, Section 406-A to a person aggrieved by an order refusing to 
accept or reject a surety, while Section 407 and the following sections allow 
appeals to persons convicted of offences. ‘The word “convicted” has been 
used in the Code as meaning “convicted of an offence,” and,would there- 
fore be inapplicable to the case of persons who are bound over. 

There is accordingly difficulty in applying Section 426 to such a case. 
Under that section oi an appeal by a “convicted person” is pending, 


the appellate court may order the execution of the sentence or order to be a 


11932 A. L. J. 624 i "1934 A. L R AIL 845 ° 
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suspended or the-person released on bail or on his own bond. That section Canmwar : 
applies to all criminal courts and would be applicable where there is an {sss 
appeal by a convicted person. It would not apply to a person who has — 
been bound over and who has preferred an appeal under Section 406, Cr. Masvma 
P, C. On the other hand Section 498 which applies to Courts of Session pyoryon 
and the High Court is more general in its scope and empowers such Court — 
“in any case, whether there be an appeal on conviction or not,” to direct Sieme, 
that any person be admitted to bail. The words “in any case” are very 
comprehensive and would certainly apply to a case where a person has been 
bound over. The words “whether there be an appeal on conviction or 
not” are again of very general scope and would cover such a case. The 
Legislature has obviously intended to confer upon the High Court and 
a Court of Session very wide powers to admit to bail any person who is 
detained in jail, no matter whether he is convicted person or not, and no 
matter whether he has appealed from a conviction for an offence or has 
preferred any other appeal allowed by the Code, and even where there is 
no appeal pending. There is no reason for limiting the scope of the sec- 
tion so as to narrow it down to cases where persons have been convicted 
of offences and have preferred appeals under Section 407 and the follow- 
ing sections. We must, therefore, hold that the learned Sessions Judge 
had power under Section 498 to admit Masuria to bail. But that section 
of course did not empower him to pass an order under Section 426 suspend- 
ing the execution of the order. 


The second question is somewhat difficult. In the case of Darsu v. 
Emperor it was distinctly laid down that quite apart from the provisions 
of Section 426, the general principles of criminal law required that the 
period during which the applicant was released on bail must be excluded 
from the period of one year for which he was required to undergo impri- 
sonment failing the giving of security. It was there pointed out that a 
contrary view would create the anomaly that “in every case in which a 
person ordered to be imprisoned under Section 120 made an appeal then 
the period during which he was released on bail would always reduce the 
period for which he was to be imprisoned.” It is noteworthy that Section 
112 merely fixed a “term” for which the order is to be enforced; that is 
to say, it fixes a period of time during which the accused must either furnish 
security or failing such security be detained in prison. It does not neces- 
sarily mean that the order should be operative from one particular date 
till another particular date, no matter whether the accused has been released 

eobtese- order of an appellate court in the meantime. Similarly Section 
120(2) merely lays down that the period shall commence on the date of 
such order unless the Magistrate for special reasons fixes a later date. That 
merely fixes the commencement of the term and does not deal with’ cases 
where the term has been interrupted by a subsequent order made by an 
appellate court or a revisional court. ere are several class of cases where 
a person can be detained in custody although he has not been convicted 
of an offence, vide Section 217 (2). 
‘In cases where a person has been convicted of an offence and ‘the 
? Sessions Court on appeal admits him to bail, the Court may not necessarily 
pass a®separate order suspending the execution of the sentence or pass an 
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*cananat order releasing him on bail under Section 426. It may simply pass an order 
1935 , Under Section 498 admitting him to bail. The necessary result of the 
— release on bail is that the person does not serve out his sentence of imprison- 

Masonia ment during the period that he is released on bail. When therefore his 
Huxaon appeal is dismissed and he surrenders to his bail he must serve out the re- 
—— maining portion of his sentence so as to complete the full period of impri- 
cj, sonment passed against him. It seems to us that the same principle should 
apply to cases where a person has been bound over.for a parti period, - 
is released on bail by the Sessions Judge and has to surrender after the 
dismissal of his appeal. The necessary result of his being allowed to be. 
at large is that he has for that period neither furnished any security as 
required by the order of the Magistrate nor been detained in jail, but has 
been set free by the order of the appellate court. It cannot therefore be 
- said that during this period the order of the Magistrate has been carried 
out and has therefore partially exhausted itself. We think that’ on the 
analogy of the release on bail of persons convicted of offences it must 
follow that the period during which the person bound over is released on 
bail by an order of the opela court should be excluded from the term 
prescribed under the order of the Magistrate who bound him over. 
With these observations we dismiss this application. 
i Application dismissed 


Crn = AULAD HUSAIN anp ormens (Defendants) 
1935 Versus 
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Oct. 24 ; 
— Lend Revenue Act, Sec. 118—Abadi—Houses in—Civil suit for partition of bouses 
SULAIMAN, — Jurisdiction of civil court. 
is In a civil suit for partition of houses in a village abadi, the civil court 


can divide the houses between the parties and grant along with the ~ 
portion of the house given to a party the right to occupy the site. It 
will thus become a matter for a subsequent partition of the’ abadi in the 
revenue court as to whom that particular site is allotted, and there is there- 
fore no infringement of the jurisdiction of. the revenue court by the 
civil court.’ 
Shem Stender v. Surta Singh, 24 A. L. J. 391 distingudsbed. 
SECOND APPEAL from a decree of J. N. Kaur Esg., Additional Sub- 
ordinate Judge of Fatehpur, reversing a decree of Mr. N. P. SANYAL, 
Shiva Prasad Sinks and Hyder Mehdi for the appellants. 
Sri Narain Sabai and S. Majid Ali for the respondents. 
The judgment of the Court was delivered by a 
Bexnst, J. BENNET, J.—This is a second appeal by certain defendants against a 
decree of a learned Subordinate Judge passed in first appeal in a partition 
suit. The plaintiffs who are members of the same family as the defendants 
are descended from a common ancestor Syed Aulad Husain. The plain- 
tiffs were absent from the village in question for many years being in ~ 
2S, A. 554 of 1933 oe 
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service in Hyderabad. They claimed that they had a right to the partition 
of these two houses because they were ancestral houses. The defence was 
that house No. 2 was divided into two portions and that this house as it 
‘stood now was not an ancestral house. The lower appellate court has 
come to certain findings of fact on this point and it has come to the find- 
ing of fact that house No. 2 has been recently rebuilt in the southern 
portion by certain defendants but that it has not been rebuilt in the 
northern portion by the defendants. The claim that is put before us in 
second appeal is that the finding of the lower appellate court is wrong on 
this point in regard to the northern portion of the house. The trial court 
had relied on a certain admission by a witness for the plaintiffs, Mir Hasan, 
who was their principal witness. The lower appellate court pointed out 
“This Mir Hasan clearly says in his examination-in-chief that House No. 2 
was built by Jawad Ali” and that in cross-examination he said: “Perhaps 
Ehfadul Husain built the northern portion about 12 or 13 years ago.” 
The Court proceeded to state 

Ehfadul Husain is said to have died 14, 15, 17 or 18 years ago. It is 
not even the case of the defendants that Ehfadul Husain had built the 
northern portion 12 or 13 years ago or thereabout as has already been 
pointed out above. The inference which has been drawn by the learned 
Munsif is not even clear from the evidence of Mir Husain himself and 
even Zainul Ebad defendant does not say that any constructions were made 
in his house about 12 or 13 years ago. The inference is also not justified 
by the circumstances of the case. 

Learned counsel for the appellants argued that the court below was 
wrong in saying that this was not the case of the defendant and he referred 
to the written statements of various defendants such as defendant 1, Aulad 
Husain, Paragraph 13. This paragraph stated that Imad-ul-Husain and 
Ehfadul Husain built their respective houses at their own costs. But it 
was not stated in this pleading that it was the northern portion of the 
house No. 2 which was built by this person Ehfadul Husain, and in the 
map which was attached to one of the written statements the northern 
portion of the house is not shown as owned by Ehfadul Husain. We do 
not see any reason to interfere with the finding of fact of the lower 
appellate court on this point. It did come to a clear finding as it states: 

I have already pointed out above that the story of the original partition 
is incorrect and that house No. 2 appears to have been built at one time 
in the lifetime of Jawad Ali by Jawad Ali himself. 

Ali was 2 common ancestor of the parties. ‘The lower court in 
ing with the improvements in the southern part has directed: 

It shall be determined at the time of passing the final decree what actual 
improvements have been made by Hamid Husain in the southern portion 
of house No. 2 and what compensation he is entitled to get on that 
account. 

We do not think therefore that there is any ground for interference with 
this finding and order. 

The only other point which was argued was a point of jurisdiction 
and learned counsel alleged that the suit was not cognisable by the civil 
coure Now the plaint asked for a partition of two houses on the grounds 
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that these were jointly owned by the “amily and that the plaintiffs should 
receive their one-fifth share together with open spaces in front of the 
doors and all their appurtenances accarding to law. ‘The plaint does not 
ask that any division should be made of the sites of the houses, nor has ` 
the lower court ordered any such division. The argument of learned 
counsel for the appellants is ne the partition of the site of an abadi should 
be in the revenue court. It is no doubt a fact that in making a partition 


. of a mahal a revenue court will also partition the abadi or village site and 


in making that partition under Section 118 of the Land Revenue Act 
provision is made for thé case where -he dwelling house of one co-sharer 
has to be placed in land allotted to another co-sharer, but actually a parti- 
tion proceeding always directs that so far as possible this should not happen 
and that the site of the dwelling house of one co-sharer should be allotted 
to the part of the abadi given to that ro-sharer. 

All that the civil court does in a partition case like the present is to’ 
divide the houses between the parties end to grant along with the portion 
of the house given to a party the right to occupy the site. It will thus 
become a matter for a subsequent partition of the abadi in the revenue 
court as to whom that particular site is allotted. "There is therefore no 
infringement of the jurisdiction of the revenue court by the civil court. 
Learned counsel referred to a ruling in Shomsundar v. Surta Singh’. In 
that case there had been a partition of a mahal and there was no different 
abadi in that mahal but there was a certain area on which apparently there 
were some houses and that was dealt with at the partition as common or 
shamlat property of the co-sharers. Subsequently the plaintiffs filed a suit 
in the civil court for partition of that shamlat area. A Bench of this 
Court held that such a suit for partition of an abadi did not lie in the civil 
court. That suit was of an entirely different nature from the present 
and the ruling has no bearing on the present case. 

For these reasons we dismiss this second appeal with costs. 

Appeal dismissed 
124 A. L. J. 391 


GOPINATH NAIK 
VETS Has 
COMMISSIONER OF INCOME-TAX* 
Income Tax Act, Sec. 23(3)—Scope of—Proceedings under Sec. 23 (3) —Enguéries 
made by Income Tax Officer—No notice given to assessee—W hether stv 
ment can be based on such enquiries—Best judgement assessment of previous 
yeat—W ben admissible in evidence. 

_ Per Sutamaan, C. J.—(1) Enquiries made by the Income Tax Officer 
from the people of the district, after proceedings under Section 23 (3) of 
the Income Tax Act have started, of which no notice is given to the assessee, 
are illegal and not authorised by Section 23(3), and the result of such 
enquiries cannot be taken into consideration in making the assessment. 
Similarly enquiries made by the Ascistant Commissioner (during the hear- - 
ing of the appeal against the assessment) behind the back of the appellant 

(2 BMisc, Case 97 of 1933 ° 
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are not justified by the provisions of Section 23(3) and the result of 
such enquiries should not be made the basis of any assessment. 

(2) If the assessee fails to produce satisfactory evidence in support of 
the return, the Income Tax Officer is entitled to fall back on the assess- 
ment of income made during the previous year even though that assess- 
ment might have been made under Section 23(4) to the best of his 
judgment. 

REFERENCE under Section 66, Indian Income Tax Act of 1922. 
K. N. Katju and M. N. Kaul for the assessee. 
K. Verma for the Income Tax Department. 


This reference was heard by a bench consisting of Niamatullah and 
Bajpai, JJ. who differed on both the questions referred to by the Commis- 
sioner of Income Tax, and the case was accordingly referred to a third 
Judge, Sulaiman, C. J. On receipt of the opinion of Sulaiman, C. J. the 
questions were answered in the terms proposed by him. The three judg- 
ments are reported below:— 

NIAMATULLAH, J.—This is a reference under Section 66 (3), Income- 
tax Act. The assessee is one Pandit Gopinath Naik of Bakhera Bazar, 
District Basti. He submitted a return under Section 22(2) for the assess- 
ment year 1929-30. The return was not accepted by the Assistant Com- 
missioner, who was empowered to act as an Income-tax officer. He was 
assessed at an income of Rs. 1,00,450 including Rs. 1,00,000 as his income 
from money-lending business. He appealed to the Commissioner, who 
set aside the assessment and directed a fresh assessment. The case was 
subsequently dealt with by the Income-tax officer, Basti, who issued a 
notice under Section 23(2) directing the assessee to produce his accounts 
for money-lending business. The accounts were produced, and it was 
discovered that there were serious omissions which created a strong sus- 
picion that the accounts had been manipulated. An opportunity was 
given to the assessee to explain certain matters. No explanation was, 
however, furnished, but a fresh return was submitted. The Income-tax 
Officer called upon the assessee to substantiate the new return. He also 
summoned the assessee, who did not, however, appear, nor did he produce 
any evidence. The I. T. O. came to the conclusion that the accounts were 
“incomplete and unreliable.” He estimated the income of the assessee 
from money-lending business to be Rs. 1,22,000. The estimate was based 
on calculating the net profits at the rate of 8 per cent per annum on 
Rs. 15 lakhs, which was taken to have been invested by the assessee in his 
-~ qyemey-lending business) The order of the L`T. O. and his reasons in 
support of it appear from appendix C. 

The assessee appealed to the Assistant Commissioner, who agreed with 
the I. T. O. in rejecting the assessee’s account-books as unreliable. He, 
however, estimated the amount invested by the assessee in money-lending 
business to be 11 lakhs only. The Assistant Commissioner based his esti- 
mate, partly at any rate, on certain ‘enquiries,’ of which there is no record 
and which were admittedly made behind the back of the assessee, from 
persons supposed to have an idea of the extent to which the assessee had 
made jnvestments in his money-lending business. His order is Appendix D. 
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- The assessee applied to the Commissioner for revision’ of the Assistant 
Commissioner’s assessment and for statement of a case being preferred for 
reference to the High Court. The Commissioner declined to interfere or 
to make a reference to this Cqurt. The assessee moved this Court under 


‘Section 66(3), and the Commissioner was required to prepare a case for 


the determination of the following two questions:— 

(1). Whether the estimate of 11 lakhs as the capital invested by the 
assessee is based on such evidence as the Assistant Commissioner was in law 
empowered to act upon? ; 

: (2) Was the Assistant Commissioner authorized under Section 13 of 
the Income-tax Act or otherwise to make private inquiries and to take the 
result of such inquiries into account in making the assessment? 

On, receipt of this Court’s order requiring a statement of the case to ` 
be prepared, the Commissioner asked for a report fram the Assistant Com- 
missioner as regards the nature of the enquiry made by him and referred 


` to in his order, Appendix B. That report disclosed the fact. that the 


Assistant Commissioner had enquired from the people of Basti about the 
money-lending business of the assessee. They could not point out any 
big investment. “Rather they stated that his money-lending business was 
much like before.” ‘The Assistant Commissioner says that he was led by 
what the people of Basti had stated to him to conclude that the Income- 
tax Officer’s estimate of the assessee’s investment, namely, 15 lakhs, was 
excessive, and so he reduced it to 11 lakhs, because the assessee had been 
assessed in the year immediately preceding an income of one lakh based 
on investments amounting to 10 lakhs in the money-lending business. In 
accepting that exemplar he was influenced by the fact that the assessee had 
taken no exception to it. The additional sum of one lakh, which brought 
the total to 11 lakhs estimated by him, was due to the fact that he had 
discovered certain omissions in the assessee’s accounts. One of the ques- 
tions argued before us was whether the report of the Assistant Commis- 
sioner, above referred to, can be accepted as a supplement to his order, 
Appendix D, by which he had estimated that the assessee had invested 
11 lakhs in his money-lending business. We think that the report may 
be accepted as an explanation of certain obscure portions of his order of 
assessment, which by itself does not clearly show the date on which he 
proceeded. _- 

The first question raises a point of some nicety and of not a little 
difficulty. In present case the Assistant Commissionér based his assess- 
ment on the estimated amount of the assessee’s investment in money-lend- 
ing business, assumed to yield a profit of 8 per cent per annum. = 
estimate itself is based on the amount of investment assumed in the year 
immediately preceding and the result of his enquiry at Basti. “I use the 
word “assumed” deliberately, because in that year the assessment was one 
under Section 23 (4), that is to say, a best-judgment assessment, the assessee 
not having complied with a notice requiring him to submit a return. For 


the present year the assessee complied with the notice and furnished a 


return. Though the Income-tax Officer did not accept the return as 
correct, he made the assessments not under Section 23(4) but under 
Section 23(3). -- ee F 
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In my opinion there is an essential difference between cases in which 
action is taken under Section 23(3) and those under Section 23(4). Ido 
not pause to consider the question whether the Income-tax Officer could 
have proceeded under Section 23(4) in the present case, as he professed 
to act under Section 23(3). Where a return is furnished, but is consi- 
dered by the I. T. O. to be incorrect or incomplete, he is to serve a notice 
on the assessee requiring him on a date to be therein specified either to 
attend the I. T. O’s. office or to produce, or cause to be produced any evi- 
dence on which the assessee may rely in support of his return. Section 
23(3) provided that on the day so specified 

the L T. O. after bearing such evidence as such person may produce and 
such other evidence as the I. T. O. may require, on specified points, shall 
by an order in writing, assess the total income of the assessee, and deter- 
mune the sum payable by him on the basis of such assessment. 

The important question, which arises in this connection, is whether 
if the return is found to be incorrect or incomplete and the assessee 
produces no evidence, it is open to the I. T. O. to assess the income in any 
manner he thinks fit, or whether the assessment must proceed on some 
‘evidence’. It is argued by the learned advocate for the Income-tax 
Department, that there is nothing in Section 23(3) which makes it incum- 
bent on the I. T. O. to base his assessment on “evidence” whatever it may 
mean. It is pointed out that Section 23(3), as it stands, merely makes 
it obligatory that the evidence, which the assessee may produce or the 
I. T. O. may call for, should be heard, but that if no such evidence is 
produced by the assessee nor is any called for by the I. T. O. himself, it 
is open to him to make the assessment on such basis as he thinks fit. If 
this line of argument is accepted, an assessment, made under Section 23 (3), 
will, in many cases, be virtually an assessment under Section 23 (4), ie., 
best judgment assessment which may be based on pure conjecture. i 
kind of assessment is, however, allowed only in cases falling within the 
perview of Section 23 (4), i.e., where the assessee fails to make a return 
or fails to produce his accounts, when required to do so, or fails to comply 
with all the terms of the notice under Section 22 (4). In the present case, 
these conditions were ex hypothesi absent, and the I. T. O. did not proceed 
under Section 23 (4). It follows that a case for assessment to the best 
of judgment of the I. T. O. did not exist. It seems to me that, where 
the I. T. O. acts under Section 23 (3), the assessment must be based on 
‘evidence.’ The obligation to hear evidence which may be produced by 
dadieassessee or may be called for by the I. T. O. himself is a clear index 
to the further obligation to “determine the sum payable by” the assessee 
on the basis of the evidence adduced in the case. Where the assessee him- 
self does not produce any evidence, the J. T. O. cannot be at a loss to 
make the assessment, because the law has given him ample powers to call 
for evidence. Section 37 of the Act empowers him to enforce the attend- 
ance of any person and to examine him on oath or affirmation, compel the 
production of documents and to issue commission for the examination of 
witnesses. Where the assessee himself does not produce any evidence, 
comparatively slight evidence, coupled with the inference drawn from the 
condu®t of the assessee, will be enough, for compliance with the require- 
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ments of Section 23 (3). ; 

The next question is as to what is meant by the word “evidence” 
used in Section 23(3). It is not defined in the I. T. Act itself. So far 
as I have been able to ascertain, no rules have been made under Section 29 
laying down what should be considered to be evidence for the purpose of 
assessment. I think that, on the one hand, the Legislature did not intend 
that the evidence on which Income-tax authorities are to act, should be 
evidence which fulfills all the technical requirements of the Indian Evi- 
dence Act, on the other hand mere conjecture, surmise or assumption of a 
fact, as distinguished from inference from proved circumstances, does not 
amount to evidence within the meaning of Section 23(3). Where the 
L T: O. based his assessment on the statements of witnesses, they should 
be produced before him “on the day specified in the notice issued under 
Sub-section 2,” ie., the day on which the assessee is to attend and to pro- 
duce his evidence, which implies that the evidence should be “produced” 
in his presence. Whether che evidence should be in every case on oath 
and be in accordance with the rules of relevancy laid down in the Indian 
Evidence Act are questions which do not call for decision in the present 
case. It is enough to say, for the purpose of this case, that the result of 
the enquiry made by the Assistant Commissioner from certain residents 
of Basti in the absence of the assessee is not evidence within the meaning 
of Section 23(3). The only other ground, on which the Assistant Com- 
missioner based his assessment is that, in the year immediately preceding, 
the assessee’s investment had been found to be 10 lakhs, As already men- 
tioned, in that year the assessment was under Section 23(4), i.e., best- 
judgment assessment, which need not have been based on evidence. There 
no appeal is allowed from such assessment which may be based on no data 
or may be arbitrary. If a mere conjecture, surmise or assumption, how- 
ever shrewd, is no “evidence” within the meaning of Section 23(3), as I 
hold, such conjecture, surmise or assumption, made in the previous year 
under Section 23(4) can be no more evidence. There is nothing to show 
that the assessment for the last year which was a ‘“tbest-judgment” assess- 
ment was based on any known data. It was a conjecture or assumption, 
which the I. T. O. was entitled to make in view of the assessee’s conduct. 
The assessee’s conduct this year, though open to objection otherwise is 
admittedly not such as to justify assessment of that kind. The L T. O. 
should have based it on “evidence” as required by Section 23(4). It was 
open to the I. T. O. to have relied on the records of several past years 
which were in his possession. It is not disputed that the assessee gs 
assessed for several years in the ordinary course, and not under Section 
23 (4); and if the I. T. O. had taken those assessments as a guide, it could 
not, have been said that his assessment for the year in question was based 
on no evidence, | 


The Commissioner contends in his remarks made in the statement of 


the case: 


‘The Assistant Commissioner’s estimate of the investment is, However, 
based, not on the result of those inquiries, but on other data. ‘These data 
were furnished by the assessment for the year 1928-29, the year imme- 
diately preceding the assessment year in dispute, in which the totaleinvest- 
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ment was estimated by the Income-tax Officer of the time at 10 lakhs 
and the estimate was accepted by the assessee without 2 demur and with- 
out having recourse to the remedy provided by Section 27 against a best- 
gment assessment under Section 23(4). 
A “best-judgment” assessment remains what it is, even though the assessee 
may not ‘demur’ or may have no recourse to the remedy provided by 
Section 27. Moreover, all that the assessee could have done under Section 
27 was to offer to satisfy the I. T. O. 
that he was prevented by sufficient cause from making the return required 
by Section 22, or that he did not receive the notice issued under Section 
22(4) or Section 23(2), or that he had not a reasonable opportunity to 
comply, or was prevented by sufficient cause from complying, with the 
terms of the last mentioned notices. . 

His failure to satisfy the I. T. O. on any of the matters referred to 
in that section can throw no light on the arbitrary character or otherwise 
of the best-judgment assessment. It should be noticed that an application 
under Section 27 is not aimed at the merits of the assessment, but has 
reference to wholly collateral matters. 

The Commissioner further observed that 

The estimate itself is, in the Commissioner’s opinion, found on eee 
grounds which have not been rebutted by any evidence produced by the 
assessee. In using this language to convey his reply to the first question, 
the Commissioner desires, very respectfully to point out that the wording 
ofthe question is such that it might be read as implying that a greater 
burden of proof is thrown upon the Income-tax authorities than the law 
itself prescribes. The scheme of the Act, as will be clearly seen from the 
wording of Sub-section (2) of Section 23, is that if the Income-tax Officer 
has bone fide grounds for holding a certain belief, he must give the assessee 
an opportunity of producing evidence to rebut that belief; but subject 
to such evidence, the burden of producing which is on the assessee, it is 
not necessary that the materials on which the Income-tax authority bases 
his belief should have the formality of judicial evidence. 

I am unable to concur with the Commissioner in the view he takes 
of the scheme of the Act. It is true, Section 23(2) provides that, where 
the J. T. O. has reason to believe that a return is incorrect or incomplete, 
he may call upon the assessee to substantiate it and that, to that extent, 
the onus lies on the assessee. It could not be otherwise. ‘The assessee 
alleges by his return that his assessable income is what is stated therein. 
But the I. T. O. denies that fact. The onus is undoubtedly on the assessee, 
if he maintains that his return is correct; but if the return is set aside and 
the J. T. O. puts forward an affirmative case that the assessee’s income is 
more and gives a definite figure, the onus is on him to support his case. 
It cannot be said that the onus lies on the assessee not only to substantiate 
his return but also to disprove every allegation or assertion which the 
I.-T. O. may choose to make. ‘This is clear from Section 23(3) which 
makes it incumbent on the I. T. O. to make the assessment “after hearing 
such evidence as such person may produce and such other evidence as the 
I. T. O. may require on specified points.” That part of the section 
obviously means that the I. T. O. shall be: hear the evidence which the assessee 
may produce in support of his return, and that if the return or the evidence 
in support thereof is not accepted, the I. T. O. shall hear such further 
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evidence as may be necessary for making the assessment. The words “may 
require” refet to his requirements in making the assessment and not to 
evidence which he may call for. It is clear to my mind that the section 
contemplates that if the evidence adduced by the assessee is not accepted, 
the I. T. O. must have recourse to other evidence to base his assessment on. 
It does not place the I. T. O. absolutely on the defensive, so that, if the 
asseasee’s attempt to substantiate his return fails, the I. T. O. can assume 
the income of the assessee to be anything which his imagination may 
lead to. T 

Reliance was placed by the learned advocate for the Commissioner 
on the following observation occurring in The Commissioner of Income 
Tax, Bibar and Orissa v. Kameshwar Singh of Derbbanga!:— 

In the High Court the Chief Justice (Courtney Terrell) after pointing 
out that the question is one of quantum only says:—Learned counsel for 
the assessee has argued that the afficer is not entitled to make a guess 
without evidence, and I agree with that contention but in this case the 
state of affairs in the previous years, coupled with the fact that the assessee 
had a large mortgage loan business and must have enforced mortgages by 
sale on many occasions, afford ample material for the assessment made. 
I would answer the question in the affirmative. The other Judges con- 

curred, and their Lordships also agree, adding only that if the assessee 
wished to displace the taxing officer’s estimate, it was open to him to 
adduce evidence of all his purchase transaction during the year and of the 
financial results thereof, which he apparently made no attempt to do. 

It is argued that their Lordships have laid down the rule that the 
I. T. O. is to make an estimate, and the onus is thrown on the assessee to 
disprove that estimate. The observation must be considered in the light ` 
of the facts of that case which was one in which the assessee’s return was 
out of the question. ‘The I. T. O. had made an estimate, which was based 
on evidence. The Chief Justice clearly pointed out that the estimate was | 
based on evidence, as it should have been. He clearly says that the I. T. O.. 
is not entitled to make a guess without evidence; but he found that the 
guess, (which amounts to estimate if there is evidence in support of it), 
was, in that case, borne out by the evidence, and the only question was 
one of quantum. Their Lordships approved of this view and held that 
the assessee should have adduced evidence to rebut the estimate. It seems 
to me that the case was one in which the initial onus resting on the Income- 
tax Officer (the return being ignored) was discharged, and a case existed 
for the assessee to rebut the estimate made by the Income-tax Officer. I 
think that the case quoted above does not support the contention pyr 
forward on behalf of the Department. 

In the present case, if instead of 15 or 11 lakhs, the Income-tax Officer 
or the Assistant Commissioner had taken the assessee’s income to be 50 
Jakhs he would have had no means of rebutting that assumption. In my 
opinion, to countenance the rule contended for by the Commissioner will 
lead to highly undesirable results. 

For the reasons explained. above, I answer the first question in the 
negative. The answer to the second question will, in a great measure, 
follow from that to the first. Section 13 merely provides for methods 


771933] A L. J. $27 at 536 g 
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of accounting. It throws no light on the main question in the case as to 


whether the result of private enquiries made by the Assistant Commissioner - 


is or is not evidence for the purpose of Section 23(3). I answer the 
second question also in the negative. 

BAJPAI J.—In this case under Section 66(3) of the Indian Income- 
tax Act the High Court, after the refusal of the Commissioner to state a 
case on the assessee’s application, required the Commissioner to state a case 
and to refer it by an order dated October 27, 1933. The Commissioner 
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was directed to prepare a case for the determination of the following ques- Bejbe, J. 


tions of law:— 

(1) Whether the estimate of eleven lakhs as the capital invested by 
the assessee is based on such evidence as the Assistant Commissioner was in 
law empoweréd to act upon? 

(2) Was the Assistant Commissioner authorised under Section 13 
of the Income-tax Act or otherwise to make private enquiries and to take 
the result of such enquiries into account in making the assessment? 

It is necessary to state the facts in some detail. For the assessment 
year 1929-30 the Assistant Commissioner of Income-tax of Benares who 
had been empowered under Section 5 (4) of the Income Tax Act to deal 
with the case as an Income Tax Officer, after rejecting the accounts pro- 
duced by the assessee, assessed the amount of his income at Rs. 1,00,450 
by his order dated March 6, 1930. The Commissioner on appeal by his 
order dated August 1, 1930 set aside the assessment and directed that a 
fresh assessment be made and the Income Tax Officer was required speci- 
fically to deal with the following points:— 

(1) Whether the accounts can be computed as complete or whether 
they should be rejected as incomplete? , 

(2) In case the accounts are rejected as incomplete what should be 
estimated as the assessee’s income from money-lending? 

It may be mentioned that the Assistant Commissioner had estimated 
the income from money-lending as one lakh. 

By this time the Income-tax Officer of Basti was a full powered officer 
and it was not necessary for the Assistant Commissioner to deal with the 
matter. 

A fresh notice was issued under Section 23 (2) and in compliance with 
that notice the assessee produced certain accounts for the money-lending 
business. In the Income-tax Officer’s opinion there were several omissions 
in the books and they were pointed out to the assessee’s representative who 
admitted the mistakes and requested for an adjournment in order to enable 


fim to explain the omissions. The case was postponed to March 17, 1931 ` 


and at the same time the Income-tax Officer under Section 23(3) asked 
for evidence on specified points. No evidence was produced on this date 
nor was any explanation offered, but a fresh return was received through 
the post. On receipt of this return the Income-tax officer issued a fresh 
notice on April 20, 1931 under Section 23(2) requiring the assessee to 
produce evidence in support of the revised return, and at the same time 
he issued a summons under Section 37 of the Income-tax Act for the 


personal attendance of the assessee. The date fixed for this purpose was: 


April 30, 1931. On May 2, 1931 the assessee sent a letter that he had no 


` 
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evidence to produce beyond the account-books which had already been 
produced before the Income-tax officer, and as regards his personal attend- 
ance he requested that the’ case might be postponed to some date in June. 
The Income-tax officer could not postpone the case to June but fixed May 
13, 1931 for hearing. The assessee once again sent a petition by post 
repeating that he could not produce any other evidence except the accounts 
which were already in the possession of the Income-tax officer. ‘The 
Income-tax officer then on the same date wrote a letter to the assessee 
warning him that if the summons under Section 37 and the notice under 
Section 23(2) were not complied with by May 18, 1931, he would be 
compelled to hold adversely to the assessee that the revised return was not 
a return under Section 22(3) and that the income stated-therein was not 
based on the accounts produced. ‘There was no compliance, but an appli- 
cation was received on June 1, 1931 by which the assessee asked for an 
adjournment to some date-after June 8. The Income-tax officer allowed 
one more opportunity and postponed the case to June 8. The assessee 
failed to attend or produce evidence. i 

The Income-tax officer then on that date proceeded to assess the income 
of the assessee. He in his judgment pointed out various omissions, false- 
hoods and concealments and observed, 

Taking all these facts into consideration it is difficult for me to accept 
the books produced by the assessee. No income can be deduced from 
them. I feel convinced that they are incomplete and fictitous. 

He then turned his attention towards the computation of the income of 
the assessee. He said: | 


The total investment of the assessee according to the books produced 
‘before me comes to about 5 lakhs only. But my predecessor in the year 
1928-29 estimated a total investment of 10 lakhs. The assessee himself 
never disclosed his entire investment and in the year Samwat 1984, for 
which 10 lakhs were estimated, he showed a total investment of Rs. 2,70,231 
only. This figure can give some idea of the extent to which, as a matter 
of habit,’ he is prone to conceal. When, however, my predecessor made 
the estimate of 10 lakhs on the material available to him he was not aware 
of the investments to the extent of about 2 lakhs, which have now been ` 
incorporated in the books of Samwat 1985 through the personal account 
of Pandit Gopi Nath. At least there is nothing on the record tő show 
that he was aware. Over and above these as is shown in the course of 
this order, the assessee has at least concealed an investment of Ra. 11,735 
on which Rs. 704 were credited as interest, against T'ribeni Chippi. The 
record of the assessee is not very clean. There has not been any singl 
assessment in any year which has been made on the basis of hi, kook 
Penalty under Section 28, too, was imposed in one year. Concealments are 
discovered every year, and the books have to be rejected. In fact in the 
year 1928-29 after some concealments were discovered, he promised to 
my predecessor, as is apparent from his order, that he would in future 

. ` produce the correct books. He has not fulfilled this promise. This year 
I have made detailed inquiries at Bakhera and the neighbouring places and 
also at Gorakhpur, the district in which the assessee has considerable 
investment. I am told that advances are made in the villages in the 
districts of Gorakhpur and Basti and they are never shown in the books 
produced before us. His total investment is, in my opinion, of akput 15 
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lakhs. ‘The rate of interest charged by the: assessee of course varies with 
the particular investment. It sometimes is in the neighbourhood of 24 
pèr cent. ` But at the same time there are loans, I am told, in which the 
rate of interest is so low as 6 per cent. J, therefore, think it to be fair if 
I take an income of Rs. 1,20,000 from money-lending. ; 

It would thus appear that the estimate made by the Income-tax officer 
was based on the fact that the estimate of the previous year by the former 
officer was 10 lakhs, that the previous order did not show that the officer 
was aware of investments to the extent of about 2 lakhs, that some fur- 
ther concealments had been discovered, that the record of the assessee was 
not clean, that the promise to produce the correct books was not redeemed, 
and that: the assessee had the reputation of a big money-lender. This 
reputation was based as far as one can gather on private enquiries. There 
was an appeal and the’ Assistant Commissioner went into the matter in 
detail and he also came to the conclusion that 

in view of the omissions and irregularities discussed above, it is clear that 
the books of Samvat 1985 are‘ not complete and do not reflect the entire 
income of the appellant. Therefore, the Income-tax officer was justified 
in rejecting them and not basing his assessment on them. 
He then proceeded to consider whether the estimate of an income of 
Rs. 1,20,000 made by the Income-tax Officer from money-lending busi- 
ness was a fair one. He said: 
The Income-tex officer has estinmted the total investment of the appel- 
lant at about 15 lakhs against 10 lakhs estimated previously. The partial 
' account books of the appellant show his investments at a little under 6 
lakhs, and the amounts of concealment discovered do not warrant the esti- 
mate of investments at such a high figure as 15 lakhs. I have also made 
enquiries and taking all the circumstances of the case into consideration, 
it would be fair to estimate his investments at 11 lakhs. 
The income from this capital at the average rate of 8 per cent which 
appeared to the Assistant Commissioner a fair one was fixed at Rs. 88,000 
against Rs. 1,20,000 determined by the Income-tax Officer. 

The assessee then requested the Commissioner to state a case to the 
High Court under Section 66(2); the Commissioner of Income-tax by 
his order dated August 24, 1932 refused to state a case, but on the assessee’s 
application the High Court required the Commissioner to refer a case and 
this, as mentioned before, has been done now. The Commissioner asked 
the Assistant Commissioner to report on the question as to how the esti- 
mate at 11 lakhs as the capital invested by the assessee was made, and in 
his report dated December 20, 1933 he says: 

The assessee was assessed on March 30, 1929, for the year 1928-29 on 
Rs. 1,00,300 including an income of 1 lakh from business on estimated 
investments of about 10 lakhs. No exception was taken to this assessment 
by the assessee. A loan of Rs. 11,018-15-6, together with Rs. 716-9-3 
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on account of interest or Rs. 11,735 in round figure due from one Tribeni 


Ram Chhipi of Gorakhpur was found missing fram the books of the 
assessee. Some omissions and discrepancies were also found out as dis- 
cussed by me in my appellate order of February 29, 1932. On account 
of these omissions I added 1 lakh to the investments of 10 lakhs as were 
eestimated before, which was a good evidence. Thus I determined his 
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total investments at 11 lakhs. i . 

The learned Commissioner is of the opinion that an estimate of 11 
lakhs as the capital invested by the assessee is based on such evidence as 
the Assistant Commissioner was in law empowered to act upon. It has 
been argued before us by the assessee that there was no basis in law for 
the estimate made by the Assistant Commissioner. 

Various considerations arise in connection with the first question 
formulated by us. Under Section 3 of the Indian Evidence Act a Court 
includes all persons except arbitrators legally authorised to take evidence 
and in view of Section 37 of the Income-tax Act, Income-tax officers, 
Assistant Commissioner and Commissioners may be said to be a Court. 
But the Evidence Act applies only to “judicial proceedings” and unde 
Section 37 a proceeding before an Income-tax officer, Assistant Commis- 
sioner or Commissioner shall be deemed to be a “judicial proceedings” 
within the meaning of Sections 193 and 228 and for the purposes of Sec- 
tion 196 of the Indian Penal Code. It will, therefore, appear that the 
proceedings before the various Revenue officers mentioned above are “‘judi- 
cial proceedings” to a limited extent only and they are courts under the 
Civil Procedure Code to a limited extent only, namely, to the extent indi- 
cated by Section 37. If an Income-tax officer in making an investigation 
was a court, and, if proceedings before him were judicial proceedings, for all 
purposes, then there was no necessity for enacting Section 37. It is 
reasonable to hold that on the principle of expressio unius est exclusio 


‘alterims such proceedings are not judicial proceedings for other purposes, 


and there can be little doubt that the detailed provisions of the Indian 
Evidence Act will not apply to such proceedings, and this is obvious 
because the same person cannot be a party, judge and witness in his own 
case. This is made further clear from the fact that under Section’23 (4) 
the Income-tax officer has perforce to assess to the best of his judgment, 
and in that case, although the Income-tax Officer is not entitled to make 
an assessment capriciqusly and arbitrarily but by honest means and in 
honest spirit, yet at the same time he cannot adopt lawyer-like methods 
and follow the strict provisions of the Indian Evidence Act. 

Under Section 13 of the Indian. Income-tax Act if no method of 


f accounting has been regularly employed or if the method employed is 


such that in the opinion of the Income-tax afficer the income profits and 
gains cannot properly be deduced therefrom, then the computation shall 
be made upon such basis and in such manner as the Income-tax officer ‘ 
may determine. This provision also shows that when the method adopted 
by the assessee has been rejected by the Income-tax officer then he is entitled 
to adopt a different basis and a different method. Under Section 31 (2) 
the Assistant Commissioner may before disposing of any appeal make 
such further enquiry as he thinks fit or cause further enquiry to be made 
by the Income-tax officer. The scope of such an enquiry is not fettered 
by any limitations. . It is, therefore, clear to my mind that the Indian 
Evidence Act with all its details does not apply in the case. of an assess- . 
ment under the Indian Income-tax Act, and a margin of approximation 
is undoubtedly left to the Incame-tax authorities, specially when the assessee 
has been guilty of contumacy. In The Commissioner of Income-tax, 
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Biber end Orissa v. Kameshwar Singh of Darbhanga’ their Lordships of 

the Privy Council quoted the following passage from the judgment of 
the learned Chief Justice of Patna: 

Learned counsel for the assessee has argued that the officer is not entitled 

to make a guess without evidence and I agree with that contention, but 

in this case the state of affairs in the previous years coupled with the 


fact that the assessee had a large mortgage loan business and must have - 


enforced mortgages by sale on many occasions afford ample material for 
the assessment made. I would ansyer the question in the afhrmative. 
and then their Lordships proceed and say that with this observation of 
the Chief Justice: 
the. other Judges concurred and thei- Lordships agree adding only that if 
the assessee wished to displace the taxing officer’s estimate it was open 
to him to adduce evidence of all his purchase transactions during the year 
and of the financial results thereof which he apparently made no attempt 
to do. 

Under circumstances like these the Income-tax officer has to proceed 
` upon the principles of natural justice. In the present case the Assistant 
Commissioner when disposing the appeal by his order dated February 29, 
1932 had before him the order of the Income-tax officer which had stated 
the circumstances of the case and from which I have quoted in extenso 


z fio 22. 
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in an earlier portion of my judgment. He based his estimate on the fact 


that the partial account-books of the appellants showed his investment 
at 2 little under 6 lakhs. He also toos into consideration the fact that 
there were certain concealments, that mo assessment in any previous year 
had been made on the basis of his books, that he had noe fulfilled the 
promise of producing correct books and the fact that the assessment of 
the previous year upon a money-lending business of 10 lakhs had not been 
challenged in any manner available to the assessee. He also paid due 
regard to the fact that the ex parte detaled enquiries made by the Income- 
tax officer showed that advances made in the districts of Gorakhpur and 
Basti were never shown in the books. He then came to the conclusion 
that taking all the circumstances of tke case into consideration it would 
be fair to estimate his investments at 11 lakhs. 
He makes the basis of his estimate further clear by his report dated 
December 20, 1933 which has been qucted in an earlier part of my judg- 
ment. I have no reason to doubt his statement contained in this report 
and I see no reason to accept the contertion of the counsel for the assessee 
that the Assistant Commissioner of Income-tax, when he says that he 
took into consideration the fact of the previous year’s assessment, took 
his cue from the argument of the Crown counsel advanced before us when 
the question of asking the Commissioner to state a case was under consi- 
deration. His original appellate order clearly shows that he took all the 
circumstances of the case into consideration and he now definitely states 
that he took this factor into account. I am, therefore, of the opinion that 
in the peculiar circumstances of the case the estimate of 11 lakhs as the 
capital invested by the assessee is based on such evidence as the Assistant 
Commissioner was in law empowered to act upon, and my answer to the 
first question is in the affirmative. , ; 
° *[1933] A. L. J. 527 at 536 
' 174 
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- -As regards -the second question I have already said, wher discussing: 
the first question, that the Revenue officers have a- i discretion to make 
private enquiries ; and from the very nature of the proceedings it is apparent 
that such enquiries are essential. It is, however, necessary that the prin- 
ciples of natural justice should-not be violated and the assessee should be 
permitted 'to-meet the case as revealed by the enquiries. In the present 

aa assessee and he was 
asked to produce his books and to attend in person. His representative 


= on one occasion admitted that omissions had been made and asked for 


time to explain them. No explanation was ever offered and the Assistant 
Commissioner -in his report dated December 20, 1933 says that he used 
the result of his enquiry in favour of the assessee by reducing the estimate 
of the Income-tax officer. My.answer to the second question, therefore, 
is that the Assistant Commissioner was authorised under Section 13 of the 
Income-tax Act and also otherwise to make private enquiries, but he is 
not permitted -to take the result of such private enquiries into account 
in making~the-assessment without giving an opportunity. to the assessee 
to meet them and (in‘the words of their Lordships of ths: -Privy uad) i 
“to -displace the Taxing Officer’s estimate.” f 

i  NIAMATULLAH, | and Bazpar JJ.—As the Judges caimposing this 
Bench diffe? on both the’ questions referred to by the Commissioner, the 
case will be laid before’ the Hon. C. J. for a reference under Section 98, 
Ç. P. C. to anather Judge. or a larger Bench. 

[The case was then heard by Sulaiman, C. J. who delivered the follow- 
ing judgment:—] 

SULAIMAN, C. J—This case hacen refereed to a third Judge because ` 
of a difference of opinion between the two learned. Judges who heard 
this reference under Section 66 of the Income Tax Act. ` 
° The: two questions for consideration are as follows:— 

(1) Whether the estimate of 11 lakhs as the capital ‘invested by the 
assessee is based on suth evidence as the. Assistant Commissioner was in 
law empowered to act upon? 

(2) Was the -Assistant Commissioner authorised under Section 13 
of the Income-tax Act or otherwise to make private inquiries and to take 
the result of such enquiries into account in making the assessment? - 

It appears that for the year 1928-29 (corresponding to 1984 Sembat), 
the assessee was assessed on the basis of a capital investment in money- 
lending business amounting to 10 lakhs. -''This assessment was based on 
the best-judgment estimate made in the absence of any i ara produced 
by the assessee. 

For the year 1929-30 alia tin eae a Gime a a 
assessee submitted a return for Rs. 29,810 which was considerably below 
the estimated income of the previous, year. The Assistant Commissioner 
considered the return to be incorrect and ‘incomplete and issued notice 
undet Section 23 (2) to the assessee to attend at the office or produce any 
évidence on which he might rely in support of the return.’ The assessee 

appeared and produced certain account-books after information was called 
for by oie Apice Comnusnoner Maden a ee sonata ghe 


~ 
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sub-section. Afterwards on March 6, 1930, the Assistant Commissioner, 
the Income-tax Officer not being empowered at that time, made the assess- 
ment on an income of one lakh from money-lending business. On appeal 
the Commissioner of Income-tax set aside the assessment and sent the 
case back with certain directions. A fresh notice was accordingly issued 
by the Income-tax Officer, who then became invested with the necessary 
powers, under Section 23(2) and the statement of the assessee was record- 
ed. The account-books produced by him were again examined and then 
a fresh notice under Section 23(3) was issued to him on March 16, 1931. 
The assessee submitted a revised return, but the Income-tax Officer was 
still not satisfied and issued a fresh notice under Sub-section (2) for 
further information as well as for personal attendance. There were, some 
adjournments of the hearing when another notice under Sub-section (3) 
was issued on May 19, 1931, for further particulars on specific points. 
Ultimately on June 8, 1931, the Income-tax Officer made an assessment 
on the basis of a capital investment of 15 lakhs and calculating the income 
at the rate of 8 per cent per annum fixed 1,20,000 as the income from 
the money-lending business. The learned Income-tax Officer found fault 
with the account-books produced by the assessee and considered them 
incomplete and unreliable and did not act upon them. In the course of 
his order he remarked: 

This year I have made detailed inquiries at Bakhera and the neighbouring 
places and also at Gorakhpur, the district in which the assessee has consi- 
derable investment. I am told that advances are made in the villages in 
the districts of Gorakhpur and Basti and they are never shown in the 
books produced before us. His total investment is, in my opinion, of 
about 15 lakhs. 

When the matter went up in appeal before the Assistant Commissioner, 
no ground seems to have been taken against the Income-tax Officer making 
private enquiries, but a ground was taken that the estimate based on 
rumour or private information in a vague and fanciful way was slira 
vires. There were several hearings before the Assistant Commissioner. 
He also seems to have acted under Section 31 of the Income-tax Act in 
making further enquiries and taking some evidence. Statements of the 
assessee and at least of one witness were recorded and certain books were 
also examined. The appeal was ultimately disposed of on February 29, 
1932, by an order under which the capital investment was reduced from 
15 lakhs to 11 lakhs, but the average rate of 8 per cent was maintained. 
In view of the omissions and irregularities pointed out by him, it was clear 
that the account-books of the assessee were not complete and did not reflect 
the entire income of the appellant, and accordingly the Income-tax Officer 
was justified in rejecting them and not basing his estimate on them. In 
proceeding to consider whether the estimate of the income of Rs. 1,20,000 
made by the Income-tax Officer from money-lending was a fair one, the 
learned Assistant Commissioner remarked: 

The Income-tax Officer has estimated the total investment of the appel- 
lant at about 15 lakhs against 10 lakhs estimated previously. The partial 
account books of the appellant show his investments at a little under 6 
lakhs, and the amounts of concealment discovered do not warrant the 
gstimate of investments at such a high figure as 15 lakhs. I have also 
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made inquiries and taking all the circumstances of the case into consi- 
i deration, it would be fair to estimate his investments at 11 lakhs. It is 
. now ascertained that the bulk of his loans carry interest from 6 per cent 


to 9 per cent per annum and only small loans bear 24 per cent per 
annum. 


On an application made by the assessee the Commissioner declined - 


monm or to state the case for the High Court, but on a further application made 
Incomn-Tax to the High Court, a Bench of this Court by their order dated October 27, 


Suleimans, 
oe: 


d 


1933, asked the Commissioner to state the case on the two points quoted 
at the outset: .In compliance with this order the case has been stated by 
the Commissioner. The Bench in the course of their order had directed 
that in preparing the statement of zhe case, it should be clearly shown 
whether any, and if so, what enquiries were made by the Assistant Com- 
missioner behind the back of the assessee, as his reference to enquiries was 
somewhat vague and in the context in which it occurred it gave the impres- 
sion that he. made enquiries behind the back of the assessee. 

The first question which has been argued before me at the bar is 
whether it would be proper to take into account the subsequent explana- 
tion furnished by the Assistant Commissioner as directed by this Court. 
The Assistant Commissioner in his explanation has said, : 

I enquired from the people of Basti about the money-lending business 
of the assessee. They could not point out to me any big investments, 

_ Yather they stated that his money-lending business was much like before. 

This led me to conclude that the Income-tax Officer’s estimate of the 
assessee’s investments of 15 lakhs was excessive despite the fact that he 
p gave reasons for estimating them at 15 lakhs. 
He then proceeded to give reasons why he kept the investments at 11 lakhs, 
emphasizing his reliance on the previous estimated investment of 10 lakhs 
‘and additions made thereon on account of certain discrepancies in the 
books. : 

I do not think that it would be appropriate to take into account the 
explanation of the Assistant Commissioner detailing the reasons on which 
he proceeded in order to make the assessment at 11 lakhs. His explana- 
tion of the nature of the enquiry made by him was, of course, in response 
to the suggestion made by this Court. The propriety or otherwise of the 
order of assessment made by the Assistant Commissioner must depend 
on the order as it stands irrespective of additional reasons that have been 
given by him subsequently. 

. No question arises before me as to whether the assessment of Income- 
tax on che basis of interest accrued on investments, even though not 
realised, because it was stated that the atcounts were kept on a mercantile 
accountancy basis, was correct. I, therefore, express no opinion on this 
point. 
~ The principal question for decision is whether the private enquiries 


‘made by the Income-tax Officer and the Assistant Commissioner were 


proper and the result of such enquiries could be taken into consideration 
by them in making the assessment. It seems to me that under Section 23 
when a return is received by an Income-tax Officer, he is not bound to 
accept it as correct and complete. He is entitled to make enquiriés as to 
whether there is reason to suspect that the return is incorrect or incom- 
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plete. He can also look into the previous’ assessments and consider whether 
there is any serious ground for suspicion. All such acts done by him are 
in the nature of administrative acts and in my opinion no objection can 
be taken to such private enquiries which must, of necessity, be carried on 
behind the back of the assessee and even before he has any notice that 
such enquiries are being made. 

If the Income-tax Officer is satisfied that the return is correct and 
complete, he has to proceed under Sub-section (1) of Section 23. He 
has to assess the income of the assessee on the basis of the return. If, 
however, he has reason to believe that the return is incorrect and incomplete, 
he has to serve notice under Sub-section (2) of that section on the assessee 
specifying a date and calling upon him to attend at his office or produce 
any eviderice on which he may rely in support of his return. From this 
stage the proceeding assumes the character of a judicial enquiry, although 
not conducted by a judicial officer. The Income-tax Officer has to make 
up his mind as to whether the return is incorrect and should be relinquished 
and, -if so, what should be the proper assessment. 

Under Sub-section (3) of this section the Income-tax Officer has to 
hear such “evidence” as the assessee may produce and “such other evidence 
as the Income-tax Officer may require” on specific points; and he has then 
to assess the income and determine the same payable by the assessee on 
such basis. Now Section 37 of the Act empowers the Income-tax Officer 
to enforce the attendance of persons and examine them on oath or afirma- 
, tion, compel the production of documents and issue commissions for the 
examination of witnesses. All these are matters which have necessarily 
to be resorted to in the presence of and within the knowledge of the 
assessee. Sub-section (3) of Section 23 speaks of the Income-tax Officer 
hearing such other evidence as he may require, that is to say, evidence 
other than that produced by the assessee which the Income-tax Officer 
considers necessary to take, but the word used is “evidence” and not other 
words, like, information. It would seem to follow prima facie that what 
the sub-section authorizes the Income-tax Officer to do is to take evidence 
in rebuttal of the evidence produced by the assessee and which prima facie 
should be taken in the presence of the assessee and of which the assessee 
should have knowledge in order that he may be able to meet such evidence. 

On the other hand, Sub-section (4) of Section 23 makes an entirely 
different provision. Where the assessee fails to make a return or fails to 
comply with all the terms of the notices issued to him, the Income-tax 
Officer “shall make the assessment to the best of his judgment.” Here 
there is no question of his taking any further evidence nor is there any 
necessity for him to take any evidence at his own instance. The penalty 
prescribed for failing to make the return or for failure to comply with 
the terms of a notice is that the matter is left to the final discretion of 
the Income-tax Officer to make the best of the assessment he can and his 
order is final and no appeal lies therefrom. 

Obviously there ought to be a difference between a case where a fur- 
ther appeal is allowed and a case where no such appeal lies. Where an 
appeal lies to a higher court, it would be inappropriate that the Income- 
tax Qfficer’s assessment should be based on the result of private enquiries 
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made by him behind the back of the assessee, of ‘which no record is kept, 
for such materials would not be befcre the appellate court which has to 
exercise its own judgment in seeing. whether the assessment is correct or 
not correct. On the other hand, where the Income-tax Officer’s order 
is to be final, there is no such necessity, though there is a remedy by way 
of getting this order set aside if sufficient cause is shown. a. 

Now the provisions of Section 23 apply to the Income-tax Officer 
just as much as they would apply to the Assistant Commissioner in hearing 
an appeal. It would, therefore, follow that even though the order of the 
Assistant Commissioner is final on facts, he also would not be competent 
to make private enquiries behind the back of the assessee and collect in- 
formation which the assessee has no opportunity to meet. It, therefore, 
seems to me that the enquiries made by the Income-tax Officer from the 
people of the district, after proceedings under Section 23(3) had started, 
of which no notice had been given to the assessee,, were illegal and not 
authorized by Sub-section (3). Similarly the enquiries. made by the 
Assistant Commissioner during the hearing of the appeal behind the back 
of the appellant were not justified by the provisions of ‘Sub-section (3) 
and the result of such private enquiries should not have been made the 
basis of any assessment. 

On the other hand, I see no objection in the Income-tax Officer or 
the Assistant Commissioner acting upon the assessment for the previous 
year if no better evidence is forthcoming. An-Ineome-tax Officer, and 
for the matter of that, an Assistant Commissioner is not bound to accept 
either the corréctness of the return or the genuineness and completeness 


. of the account-books produced before him or the truth of the evidence 


produced by the assessee. If he has zround for believing- that such evi- 
dence is untrustworthy, he can certainly reject-it. Having rejected such 
evidence it is open to him to pursue the enquiry further and take more 
evidence which he considers necessary: but he is not bound to do so. In 
the absence of any better evidence he is certainly entitled to fall back on 
th assessment of income made during the previous year even though that 
assessment might have.been the best judgment estimate. The fact that 
during the previous year the income was assessed on a certain figure is 
certainly some evidence on which he can proceed, even independently of 
any presumption of continuity. If the assessee fails to produce satis- 
factory evidence, he fails to displace the previous year’s estimate, which 
is certainly admissible against him. 

In this view of the matter I am of the opinion that the finding of 
the Assistant Commissioner was passed partly on the result of private en- 


, quiries made by him and partly on the admitted circumstances of this case. 


So far as it was based on the private enquiries, it was improper and is 
vitiated. But if it could be based on the other circumstances, without 
taking into account the result of the private enquiries, then the finding 
would not be illegal according to thz principle underlying Section 167 
of the Indian Evidence Act. I am not called upon to say whether in this 
particular case the assessment at 11 lakhs could have been made on the 
other circumstances of this case excludiag the result of the private enquiries. 
This is for the Assistant Commissioner to decide. as 


Lon 


? A 
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> My answer -to the' first question is that the estimate -was based on 
evidence which the Assistant Commissioner was partly empowered to act 


upon and partly not empowered to act upon, and my answer to the second 
question is in the negative. | 

This being my opinion on the two questions that arise in this case 
and on which the learned Judges have differed, let the case go back to the 
Bench for final disposal. 

On receipt of the opinion of the third Judge, Sulaiman, C. J., the 
Division Bench passed the following order:— i 

NIAMATULLAH and Bajpal, JJ.—Having regard to the decision of 
the Hon’ble Chief Justice, to whom the case was referred in view of 


difference of opinion between the Judges composing this Bench, the two 


questions, which are the subject of reference under Section 66 of the 
Income-tax Act, are answered as follows:— 
(1) The estimate of 11 lakhs as the capital invested by the assessee 


= & based partly on such evidence as the Assistant Commissioner was in law 


empotvered to act upon and partly on evidence which he was not em- 
powered by law to act tipon. 

(2) The Assistant Commissioner was not authorized under Section 
13 of the Income-tax Act or otherwise to make private enquiries and to 
take the result of such enquiries into account in making the assessment. 

As regards costs, we direct that the department should pay three- 
fourths of the costs incurred by the assessee and that the assessee should 
pay one-fourth of the costs incurred by the department. We certify-that 
counsel for the department has earned Rs. 1,000 as his fee. He is given 
six weeks’ time to file a certificate. Costs awarded by this order will 
include costs of all the hearings including those entailed by the assessee’s 


application for an order to the Commissioner that a reference-be made. 


The assessee’s costs shall be taxed according to the certificate filed by 
counsel . ` 

Let a copy of our judgment he sent to the Commissioner of Income- 
tax making the reference. . 


RAHMAT and oTHeERs (Defendants) 
b Versus : 
AMBIKA PRASAD and oTHERS (Plaintiffs) * 

Tenancy Act of 1926, Sec. 44 —Co-sherer in possession of plots—Dispossessed by 
strangers af the instigation of other co-sharers—Whetber suit for possession 
maintainable in revenue court. 

The plaintiffs, who were in possession of certain plots for a considerable 
time as co-sharers, had sown crops on those plots. The defendants uprooted 
the crops and took possession of the plots at the instigation of and in 
colusion with two of the others co-sharers. Thereupon the plaintiffs sued 
the defendants in the civil court for possession and damages. Held, that 
the@rft did not come within the purview of Section 44, Tenancy Act of 
1926, and was cognizable by the civil court. ae 

SECOND APPEAL from a decree of C. I. Davi Esq., Additional Sub- 
Ea p *S, A. 1232 af 1933 
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C 


Additional Munsif. 


Shiva Prasad Sinbe for the- ela. | l _ 
Ambika Prasad for the respondents. c 


The following judgment was delivered by 
Baypal, J.—This is a defendants’ appeal. _ The plaintiffs brought a 


ordinate Judge of Allahabad, reversing a decree of Ma. N. L. Gupwa, 


- “suit in the civil court for recovery of possession of two plots No. 426 and 


427 by dispossession of the defendants and for Rs.`25 as damages.” The.- 
plaintiffs alleged that they had been in possession of these plots for a` 


- number of years and that they lie witkin the zamindari share of Ambika 


Prasad and Bansi, plaintiffs Nos. 1 and 2. The plaintiffs went on to say 
that the defendants in collusion with and at the instigation of Pirthi Singh 
aod Mst. Dhanraji Kunwar. uprooted tke crops sown by the plaintiffs and 


had forcibly and wrongfully taken possession of the land. in suit The’. 


finding of the lower appellate court is that the plaintiffs’ version appears ` 
to be correct, that the plaintiffs Were in possession for a considerable, time“ 
and that the plaintiffs were dispossessed by the defendants who damaged 


=’ the plaintiff's sowings. Upon these findings the plaintiffs were given a 


‘decree for possession and for Rs. 7 as damages which the lower appellate 


court held to be the value of the crops uprooted by the defendants. 
A plea, however,*was taken by the defendants that the suit was not 
cognisable by the civil court but should have lain in the revenue court. — 


‘In the court below and before me the argument in the beginning was that 


the plaintiffs ought to have filed the suit under Section 99 of the Agra 
Tenancy Act, Local Act MI of 1926. Section 99 of the Agra Tenancy 
Act is obviously inapplicable. There the plaintiff must allege that he is 4-- 


‘tenant and that his ejectment- has been either by the lantholder or by 2 


person’ claiming through a landholder. In the present case the plaintiifs 
did not allege that they were tenants of the plots. They alleged | that 
they were the zamindars of the plots and that they were in possession as 


-= co-sharers; it was only by way of precaution that they had taken leases 
_ from other co-sharers. It would, therefore, appear that Section 99 has 


-` no-application. “Later Mr. Shiva Prasac Sinha-on behalf of the appellants . 
` argued that the plaintiffs might have brought a suit under Section 44 of , 


the Tenancy Act. Now Section 44 of the Tenancy Act undoubtedly con- 
templates a suit a landholder against a trespasser, but it would bez. 
necessary for the E to allege and to prove that the defendants have ` 
taken possession of the plots of land witaout the consent of the landholder. 
The allegation in the a eae is that the defendants have taken possession of. 
sharers. 


the land at the instigation of and in collusion with two of the co- 
. It would not be possible for the plaintiffs, therefore, to obtain adequaté ` i 
- relief from the revenue court, because they would not be able.to bring >: : 
-` their case within the four corners of Section 44 of the Tenancy. No” 


> ., other provision to bring the suit in the revenue court was brought to my 


notice under. which it was possible for the plaintiffs to obtain -ptgper reliefs 
The judgment of the court below, therefore, is correct, and I dismiss this: 
appeal with costs. Leave to file an appeal by way of Letters Patent is 
refused. - 


a peal dismissed 


t 


h 
3 INDEX 
nooi 
ABADI-Co-shsrer—Honse of—Sale of is ARBITRATION 
zamindari' share—Whether right to transer) ances of the case can find that the counsel 
bouse ceases. acted on instructions even though there is no 
A distinction should be drawn between the direct evidence on the point. BASHIRAN | y. 
position of persons who have been zamind-TS| MOHAMMAD ABRAR. £953 
and who in their capacity as zamindars omn . n 
ai ‘AMLA’—Meaning of. 5 
RS i Faaa Ae d a na oi gr The word ‘amla’, which literally .means 
eae ane x T materials, is frequently used to indicate the 


Ce a A ache A a house as it stands as contrasted with the site. 
a residence. Such a licence remains a licerce 


. Ram SaHai Ram RATAN v. IMAMI. 772 
th transf he 

and the ryot has no right of transfer of HF! ppEAL—Letters Patent Appeal—Plea of 

want of jurisdiction—Whether can be raised 

in L PA: 















house which he makes in pursuance o 
licence. But a house built or bought by a 
zamindar is a transferable house and such rig-its Fee eis ea 

of transfer do not cease on an auction sale of]. A plea of want of jurisdiction can be raised 
his undivided zamindari share in the villege.|™ 4 Letters Patent Appeal even though it does 
KanHarya LAL v. SHEVA LAL. 111g|20t appear to have been pressed before the 


Parti land—Tenant plants tree— 
Whether can take wood. 

In the absence of proof of custom tenants 
have no legal right to take the wood of tees 
planted by them on parti land in the vilage 
abadi. Ram CHARAN v. GAJADHAR. £101 
Plot—Mosque in existence for a Dng 
_ timne—Site becomes consecrated and dedic.ted 


oe sda 2 fulfilled no jurisdiction is gi 
P are no J ction 1s given to 
Where the court finds that a mosque has stools of justice to entertain them. Where 
stood on a piece of land for a long time andl io stitute provided that an appeal would only 
worship has been performed in it by the pub-|tie by leave granted by the trial court and that 
lic, though the structure is katcha, it is cpen|the said leave was not to be granted unless the 
to the court to infer that the site has become! costs în the trial court shall have been paid 
ome str money hen in h cower all have fen. Soin 
J oat 8 &|thercin or in the court to which the appeal 
converted into a, pucca building. Mrmr Y.|was being taken, and the trial court in grant- 
- Ram GOPAL. 1269ling leave by an oversight overlooked this pro- 
- ADVOCATE AND CLIENT—Advocste’s|vision of the statute with the result that the 
authority to compromise matters not invCved|costs of the trial court were not paid in cash 
» in suit. i either in the trial court or in the appellate 
A counsel’ cannot without express autherity|court; held, that the appeal was incompetent 
agree to compromise matters unconnected with and the appellate court had no jurisdiction to 
» the subject-matter of the suit in which ùe isjentertain it and could not allow the costs to 
instructed. It is a question of fact in 2ach be. deposited at a later date. OHENE Moore 
case whether the counsel acts under instruc-|v- AKESSEH TAYEE. 44 
tions when he compromises matters not in-/ARBITRATION—Whether Court can re- 

volved in the suit, and the court on a consi-\voke reference under Sec. 151, C. P. C. 
deration of the probabilities and the cin um-! On the application of the parties the suit was 





——Statutory condition—Triel court shall 
not grant lesve to appeal until costs paid or 
depostted—Leave granted without payment of 
costs—Appeal incompeteni—Appellate court 
conld not allow costs to be deposited. 

An appeal is a creature of statute and unless 
the statutory conditions as to the filing of 
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(CE 
BAR COUNCILS ACT (XXXVI of|CHILD MARRIAGE RESTRAINT ACT 
1926), Sec. 10(1) (XIX of 1929), Sec. 5 


referred to the arbitration of three persons—|considerations which might induce the court 
each party nominated one petson and the thirdlto refrain from taking disciplinary action, and 
was nominated as the umpire by the parties.Jit is not incumbent on the Advocate General 
Subsequently the defendant applied that thelto adduce evidence of the grounds, on which 
Spas should E The Court|the coaviction was based. . 

an enquiry and found that the defendant Special leave to appeal against the judgment 
was unaware of the relationship between thelat the Bombay High Court seporeed A T LR 
umpire and`the nephew of the husband of thel$9 Bor. 57 refused. ADVOCATE GENERAL OF 
plaintiff, and it therefore revoked the refer- Bommay v. Prmroz Rustomjyr BHARUCHA. 
ence. Held, that the fact that two members 1092 
out of three members forming the tribunal were BENGAL REGULATION N of 1825, Sec. 
more closely connected with one party was a 4—Inter pretation of—Gradual accretion— 
fact which vitiated the integrity and impar-|Lend laentifiable—Pto prietorship. 
tiality of the tribunal and the lower court was On a true interpretation of the first part of 
empowered to revoke the reference undér Sec.|Sec. 4, Bengal Regulation If of 1825, if the 
151, C. P..C. Naramr Kumr v. Temrpat. land, which has gradually accreted to the estate 

-72\of one cf the riparian proprietors, can be iden- | 

BAR COUNCILS ACT (XXXVI ofltified as the land belonging to another such 
1926), Sec. 10(1)—Advocate—Convicted of|proprietor, the latter shall be deemed to con- 
criminal offence—Whether High Court can|tinue to be the owner thereof in spite of gradual 
take disciplinary action—Duty of Highjaccretion. Sart KrisNa Durr Duse ~v. 
Court—No burden on Advocate General tol Armsan BIBI 235 
prove grounds of comvictlon—High CourtiCANTONMENT ACT (I of 1924), Sec. 
decides thet no disciplinary action is called for|247—Inter pretation of—Penal Code, Sec. 332 
—Judicial Committee will not interfere. —Offence snder—When made out. 

The fact that an advocate has been convicted] ‘The entry which is contemplated in Sec. 
of a criminal offence is evidence of his mis-|247, Cantonment Act, which requires four 
conduct within the meaning of Section 10(1),/hours’ written notice, is an entry without the 
Bar Councils Act (XXXVII of 1926), and this|consent of the occupier or the owner. Where 
misconduct, though not committed in his pro-|the entry is with the implied consent of the 
fessional capacity, entitles the court to takeloccupier or owner, no question of a four hours 
disciplinary action against him. ' [written notice arises. If consent is refused or 

Where after considering the circumstances|if refusal is anticipated, then it is incumbent 
of a case the High Court decides, in the exer-lon the cantonment authority to give a four 
cise of its statutory discretion, that the mis-|hours’ Wzitten notice of the intention to make 
conduct so proved did not call for any dis-|the entry, Karran KHAN v. EMPEROR. 
ciplinary action, whether in the nature of re- 175 
primand, suspension, or removal from practice, |CATTL2 TRESPASS ACT (I of 1871), 
the action of the High Court in thus exer-|Sec, 22—Inter pretation of—Compensation not 
cising their discretion is not such as His|claimed in petition of compleint—Wbether 
Majesty can be advised by the Judicial Com-|cen be legally swerded. 
mittee of the Privy Council further to con-| On 2 =rue interpretation of Sec. 22, Cattle 
sider. . Trespass. Act, if the Court is of opinion that 

Where an advocate has been convicted ci|the seizuæ was illegal and that loss has been 
having been a member and having assisted and|caused to the complainant thereby, it is its duty 
managed the operations of an unlawful asso-|to award compensation for such loss to the 
ciation having for its object interference with|complaincnt, even though no compensation has 
the administration of the law or with the|been claimed in the petition of. complaint. 
maintenance of law and order and constituting |BHUJHABAT v. EMPEROR. 1113 
a danger to the public peace it is for the courtiCHILD MARRIAGE RESTRAINT ACT 
to decide whether the conviction is evidence (KIX of 1929), Secs. 5 end 6-—Applicability 
of such misconduct on the part of the advocate lof. 
as to render him unfit for the exercise of his Section $, Child Marriage Restraint Act (XIX 
profession, or to call for the court’s censure. lof 1929), applies to the case in which the child 
It is for the impugned advocate to adduce any marriage i not contracted by the minor and is 
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CIVIL PROCEDURE CODE (V of 1908),/CIVIL PROCEDURE CODE (V of 1908), 
Sec. 2(11) ; l Sec, 11 i 

intended to punish persons who perform, con-| Under the existing conditions in India 6 per 
duct or direct such marriage, whereas Sec. 6|cent. is the proper rate at which interest should 
applies to the case in which the minor himself|be allowed on mesne profits. SECRETARY OF 
contracts the child marriage and is directed/STATE FOR INDIA IN COUNCIL V. SAROJKUMAR 


against any person having charge of the minor/ACHARJYA CHOWDHURY. 435 
whether as parent or guardian, or in any other] ___sSec. 9 and U. P. Municipalities Act, Sec. 
capacity, lawful or unlawful. 29——-District Magistrates order removing 


The Child Marriage Restraint Act of 1929| plaintiffs name from electoral roll of a Muni- 
deals with the restraint of the performance of |crpal Board—Suit for declaration that order is 
marriage. It has nothing to do with thejilegal—Whetber les in civil court. 
validity or invalidity of the marriage. MUNSHU| Where the plaintiff brought a suit for a 
RAM V. EMPEROR. 1166\declaration that an order of the District Magis- 
CIVIL PROCEDURE CODE (V of 1908),|trate removing the plaintiff’s name from the 
Sec. 2(11)—Joint Hmdu family of brothers—lelectoral roll of a Municipal Board was illegal, 
The biother dies—Whether surviving brothers|beld, that where a special tribunal out of the 
are bls legal representatives. ordinary course is appointed by an Act to deter- 


On the death of 2 Hindu, who formed aļmine questions as to rights which are the 
joint family with his brothers, the latter were|creation of that Act, then except so far as 
his legal representatives within the meaning of otherwise expressly provided or necessarily 
Sec. 2(11), C. P. C. in respect of his separare|implied, that tribunal’s jurisdiction to detst- 
estate. Accordingly a creditor of such amine those questions is exclusive, and accord- 
deceased person is entitled to a decree against ingly the civil court has no jurisdiction to deal 
the surviving brothers without proving that with the question raised in the suit. Ntaz 
the deceased left any separate property. When Amman KHAN v. ABDUL LATIF. 1111 
the creditor applies for execution of his decree} Sec. 11 and Or. 2, R. 2—Two cons- 
then the question will come up for considera-|éructions on one plot—Suit for removal of one 
tion whether the deceased held any property|construction dismissed —W bether fresh suit for 
separately. SUMESHAR BIND v. BALDEO SAHU.|removel of the other construction barred. 


293| Where a person, without the authority cf 
Sec. 2 (12)—"Mesne profits’—Deter-|the zamindar, puts up certain constructions and 
mination of—Liability of defendant—Extent|, kolhu on one plot of land in the abadi, the 
of—Ten per cent. to be allowed for collection dismissal of the zamindar’s suit for removal 
charges—Six per cent. interest to be allowedlof the constructions and possession of land 
on mesne profits. covered by them does not bar a fresh suit for 


Tf a plaintiff claims an amount as mesne pro- removal of the kolhu (which had no connec- 
fits exceeding that actually realised by the/tion whatsoever with the other constructions 
defendant, he must show that, with reasonable|/which were the cause of action of the earlier 
diligence, more might have been realised. A|suit) and possession of the land which lies un- 
person in wrongful possession is not liable for derneath it. BANDAN Kurs y. BONDRA 
failure to realise the highest possible rates of| KURM. 948 
rent and premium from the tenants. It is) ———Sec. 11 and Or. 34, R. 6—Suit to 
enough, if taking account of both rent andlenforce vendor’s lien—Personal decree also 
premium, if any, a fair return has been realised|claimed—Decree silent—Right of plaintiff to 
from the land. Profits of property includelapply for personal decree—Res judicata. 
not only rents but such further sums as can{ Banu Ram v. JNAM ULLAH. . 279 
be realised with reasonable diligence by way Sec. 11—Principle of res judicata— 
of salami or premiums. Applicability of —To execution proceedings— 

Profit always means the difference between|Execution applicetion—Notice under Or. 21, 
the amount realised and the expenses incurred|R. 22—Failure to appear—Application beld to 
in realising it; and 10 per cent on account of|be within time and execution o1dered—W be- 
collection charges being the customary allow-|ther at subsequent stage yudgmentdebtor can 
ance for mesne profits, it is unnecessary for alobject to execution on ground of limitation. 
defend&nt to adduce any evidence on this sub-| An application for execution was made more 
ject. than three years after the date of the decree 
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CIVIL PROCEDURE CODE (V of 1908), PROCEDURE CODE (V of 1908), 
Se. 11 Sec. 11 - 


and it was stated in the application that ajwholly fructuous and such ee neces- 
payment had been made by the judgment-|sarily involves the assumption that the appli- 
debtor within three years before the date of|cation was made within limitation, then after 
the application and that the judgment-debtor|such fructification the judgment-debtor is 
had given a slip which was lost. The decree-|debarred by the principle of res judicata from 
holder prayed for the issue of a warrant of|raising the question'that that application was _ 
arrest. A notice was issued to the judgment-|not within limitation. 
debtor under Or. 21, R. 22, C. P. C. On| (5) Where no objection is taken but the 
receipt of a report that the judgment-japplication for execution does not fructify, 
debtor refused to take the notice, an order was|the judgment-debtor is not debarred by the 
passed to the effect that the judgment-debtor|principle of res judicate from raising the ques- 
was served with notice, and as he did not take|tion of limitation later. GENDA Lar v. 
any objection on the score of limitation, tho|/Hazanr Lat. 1189 
application be deemed to be within time and be|___o¢ 11—Res iudicata—-Exécution pro- 
' entered in the register and put up for orders.|-gedings—Objection igs E ia 
Subsequently a warrant was issued and thelmsissed for defeult—Whether dismissal operates 
judgment-debtor was brought under arrest |gs res judicata. 
when i nies Ep he a made any pay-| Where an objection of a  judgment-debtor 
ment an application for execution Waslin execution proceedin dismissed for 
barred by limitation, The Court summarily|default, the ee ied the objection does 
dismissed the bjection on the sole ground that not operate as res fudicate against the judg- 
he had not taken it after the notice was served|ment-debtor so as to prevent him from making 
on him. He was committed’ to prison, BOC ae: time objection again. . Mrzayt LAL v. 
was teleased after a week as subsistence money LACHEN NARAIN. 278 
was not deposited by the decree-holder. The Sec. 11—Rule of res judicata—As bet- 
judgment-debtor then filed a fresh application ween co-defendants—W ben applies. 
to the same effect, which was dismissed on the} [x execution of a money decree against 
same ground that the plea of limitation was|mahant the properties of the math were ae 
barred by res judicata. Held, on revision, that| chased partly by the decree-holder himself and 
the objection of the judgment-debtor that the|nartly -by other auction-purchasers. On the 
application, which is now in execution, js application of the mahant the sale was set aside. 
barred by time, is maintainable. Pending appeal from this’ order the auction 
Per SULAIMAN, C. J.—(1) Where there has/purchasers were allowed to withdraw the pur- 
been an express adiudication by the execution|chase monies. Subsequently the order settiag 
court in the presence of the parties, then theJaside the sale was reversed, and on confirma- 
question must be considered to have been finally|tion of sale the auction purchasers were ordered 
decided, no matter whether it is raised again|to redeposit the purchase monies. Thereupon 
at a subsequent stage of the same proceeding|the auction-purchasers sued for a declaration 
or in a subsequent execution proceeding. that they were not bound to redeposit the pur- 
(2) Where an objection is taken but is dis-|“ha% monies on the ground that the Court 
missed or struck. off even though not on the sale was invalid, and the decree-holder and the 
merits, and the application for execution be- mahant were made parties to this suit, which 
comes fructuous, the judgment-debtor is was dismissed on the finding that the math ae 
debarred from raising the question of the in-|Perties could be brought to sale in execution 


alidi f tha li of the decree against the mahant. In a stb- 
ee ee nia . [quent suit by the decree-holder against the 


taken, but it is not dismissed on the merits or purchased by him at the court-sale, the i 
is dismissed for default, and the application foti is-to the ae of the sale of the oo 


execution does not become fructuous, the raised e t 
judgment-debtor is not debarred from sub- Sabie ha sales oF the oe 
sequently raising the question that that appli-\iudicate in favour of the decree-holder by 
cation: was not within limitation. reason of the decision in the former suit where- 

(4) Where no objection to the, execution islin\it was necessary to decide the validity of 
taken but the application becomes partly, or/the sale a as between the decree-holder and the 
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CIVIL PROCEDURE CODE (V of 1903),|[CIVIL PROCEDURE CODE (V of 1908), 
‘Sec. 11' Sec. 47 

mahant, then arrayed as co-defendants, for the} A suit cognizable by a Munsif on the Small 
purpose of giving appropriate relief to the auc-|Cause Court side of his jurisdiction was trans- 
tion-purchasers. Kenar NATH GoENKa v.(|ferred to a bench of Honorary Munsifs. Sub- 
Ram NARAIN Lar. 1147 sequently the case was transferred to an Addi- 


———Sec. 11—Res judicata—Principle of —A tional Munsif, who was not invested with 
attaches property in the bands of bis judgment-|Small Cause Court powers. Held, that when 
debtor, B—Suit by C for declaration of bis|the suit was transferred to the Bench of Hono- 
title to the property making A and B perties—|Tary Munsifs, it became subject to the provision 
| Whether decision in C’s favour operates as res of the Honorary Munsifs Act (Local I cf 


judicata agamst subsequent attaching credi-|1896) and in view of the Proviso to Sec. 8(2) 
tors of B. of that Act, which expressly excludes the appli- 


l . |cation of Sec. 24(4), C. P. C., the Bench of 
Where one A attaches certain p ondary a a deed ese 
the hands of his judgment-debtor, B, and there- 2 Court of Small Causes. . When therefore the 
upon one C brings a suit against A and B for Sd REE Se EC af Hino: 
a declaration that he is the owner of the pro- Munsifs to tha he ae onsif 
aadar w not saleable an exeeation oF A’, s to that of the Additional Munstf, 
K 7 ae the latter could not acquire the jurisdiction ot 
ecree against B, and the suit is decreed, the| 15 Court of Small Causes in t of thi 
decision operates as res judicata against B and]. : ia eee an 
eee eae é suit by virtue of Sec. 24(4), C. P. C., which 
l against his attaching creditors, who attach did l š 
j not in terms apply, the transfer not being 
the same property subsequent to the decree inifom a Court of Small Causes. Consequently 
C’s suit. Ram SEWAK v. BAHAL. 1091 he deccon we the Addition Monsi. as 
—— Sec. 22—Application snder—Feilereiippealable. MUNIRAN v. Am Husar. 591 
to give notice prior to application—Effect ofi Sec, 24 (4) and Honorsry Munsifs Act 
—Jsrisdiction of Court questioned in miscela- (Local Act II of 1896), Sec. 8—Case trans- 
neous application—Effect of. ferred from Cotrt of Small Canses to Conrt 
Where no notice of an application for trans-|of Honorary Musnsifs—Whetber decision of 
fer under Sec. 22, Civil Procedure Code, " was Honorary Munsifs appealable. a 
given to the opposite parties before making tit] The Proviso to Sub-section 2 of Sec. 8 of 
application, but notice was issued to the oppo-|the Honorary Munsifs Act (Local Act II of 
site parties on the application itself Held 1896) specifically provides that where a Dis- 
that although Sec. 22, C. P.-C. contemplates|rrict Judge transfers a suit pending in a court 
the giving of a notice prior to the application)g¢ Small Causes to the court of Honorary 
aid such a notice should as a rule be given. Munsifs, Sec. 24(4), Civil Procedure Code, does 
yet there is no indication that the failure Cl not apply. Accordingly the Court of the Hono- 
give such a notice is fatal to the applicatiqn, tary Munsifs cannot for the purposes of such 
and the failure at an earlier stage was cured by suit, be deemed to be a Court of Small Causes, 
the issue of a notice on the application itself. Jind the decision of the Honorary Munsifs is 
Where the defendant had questioned the appealable. Brarar LAL v. JIWAN SINGH. 
jurisdiction of the court.in a miscellaneous 200 
application, but the court repelled the conten-|_____Ge, 47—Agreement between decree- 
tion and in the application by the defendant/holder end judgment-debtor limiting methods 
under Sec. 22, C. P. C. the jurisdiction of thelof executing decree—W hether to be recogniscd 
court was not questioned. Held, there was no-|by Execution Conrt. 
thing in the conduct of the applicant which} An agreement between the decree-holder and 
disentitled him from maintaining the applica-|the judgment-debtor under which the decree- 
tion under Sec. 22, C. P. C. Basanti DEVI'V.|/holder agrees not to take out execution against 
SAHODRA. 1093 [the person of the judgment-debtor and not to 
———Sec. 24(4) and Honorery Munstfs Act|attach the money due to the judgment-debror 
(Local II of 1896),:' Proviso to Sec. 8(2)—|from a certain person, is binding on the decree- 
Suit cognizable by Munstf on Small Cause|bolder and the execution court should recognise 
Court side—Trensferred to bench of Homorary|that agreement as binding on the decree-holder 
Munsifs—Again transferred to  Additional|and refuse execution contrary to the provisions 
Murnf—Whetber Additional Munsif deemedjof the agreement. THAXUR PRASAD v. KASTURI 
to be Court of Small Causes. NARAIN SHUKLA, 287 
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CIVIL PROCEDURE CODE (V of 1908), CIVIL PROCEDURE CODE (V of 1908), 


Sec. 47 i Sec. 64 - K 
> se. 47—Mortgege decree—Execution| The term agriculturist used in Sec. 60(c), 
of—Powers of execution court. Civil Procedure Code, is used in the sense of a 


A court executing a fnortgage decree can-/person who is an agriculturist by . profession, 
not go behind it. All that it has to see is that|that is, a person whose main source of liveli- 
the property against which the mortgagee hood is cultivation. TRLOKI PRASAD vV. KUNJ 
decree-holder desires to proceed is specified in thr |BEHARI Lat. 507 
mortgage decree and is in possession of the mort-|_____Sec. 60(1) (b)—-Artisen—Meaning of 
gagor or his répresentatives. If that be so, then! U¢ensils used by.sweetmest maker—wW he- 
phe mortgagee is entitled to proceed against that|/ther exempt from attachment or sale. 
property and-the court executing the decree} An artisan is not merely a person who is 
will not enter into the complicated questionlengaged in mechanical employment but a per- 
as regards the nature of the title of the mort-|san who works in the production of some 
gagor. ABDUL AHAD v. BRIJ NARAIN RAL commodity and whatever he uses for the pro- 

n ' 214\duction of the commodity may be considered 
——Secs. 47 and 60—Property sold ôn|his tools. 
execution of money decree—Before confirma-| ‘The utensils used by a sweetmeat maker for 
lion of sale judgment-debtor applies that pro-|preparing sweets are exempt from attachment 
perty is  non-saleable—Whetber applicetion|or-sale under Sec. 60(1) (b) as being the tools 
maintainable. ee "Jof an artisan., Matas Prasan v. RAGHU- 

Ih execution of a money decree a house of [NANDAN Lat. 1011 


~ the judgmentsdebtor was sold. Before con-|———‘Sec. 60(1) .(c)—Agriculiurist’ — 


firmation of sale, the judgment-debtor filed an|Meening. of. 

application under Sec. 47, C. P. C., objecting) An agriculturist in Sec. 60(1) (c) refers 
to the sale on the ground that the property|to an occupation and a man is an agriculturist 
was the house of an agrjculturist and was|who engages in the cultivation of land, that 
exempt from attachment and sale under Sec.lis, who ploughs land, sows the crop and at- 
60, C. P. C. ~ The execution court dismissed|tends to it. The cultivation of land by hired 
this objection on the ground that it was not|lebourers by a person who has a different 
maintainable inasmuch as it was filed after the|/occupation -does not constitute that person an 
sale had taken place. Held, that the objection|agriculturist. Hasmun Razzag v. SHIAM 
fell within the scope of Sec. 47, C. P. C. and BAHADUR. 306 


there is no time-hmit prescribed for raising) __ Sec, 64—Mortgage executed during 
such an objection, and as the court had not) continuance of an attachment—Portion of 
become functus officio,it cannot be too late| considerations left with mortgagee for dh- 
for the judgment-debtor to invite the attention|-herge of prior encumbrences—Extent of 
of the court to ari duty aR Sec. ly ity of mortgage. 

60, C. P. C., to see that a property which is not} where a mort a. executed sue ie 
saleable should not be sold. Accordingly the|continuance of an attachment under Sec. 64, 
application was maintainable. PoxHar SINGHI|C P. C., and a substantial portion of the mort- 
v. Tura Ra. 1137 gage money is left with the mortgagee for the 
———Sec, 47 and Or. 32—Sutt by minor|discharge of -prior encumbrances, the mort- 
plaintiffs dismissed with costs—W bether|gage is valid to the extent of the prior encum- 
defendant cen execute decree against next|brances. paid out of the mortgage money. 
friend. LACHEMI NARAIN v. Basu Ram. 749 


i 


Where the decree on the face of it is against]|______Secs, 64 and 73 and Or. 21, R. 55— 
the minor plaintiffs, and the next friend is not| Astechment by a decree-bolder—A pplication 
made liable by the terms of, the decree for thelfor rateable distribution by another decree- 
costs awarded to the successful defendants, bolder—Satisfaction . of attaching decree- 
beld, that the decree-holders cannot execute! bolders decree by subsequent alienation—W be- 
their decree for costs against the next friend.|sher otber decree-bolder cen impeach aliena- 
who was not shown in the decree as a party.|sioy. e. j 
CHANDRA SHEKHAR v. MANOHAR LAL. 383) Where a decree-holder attached property in 
———Sec. 60(c)—"Agriculinrist’?—Meani ig|execution of his decree and another decree- 
of. n '.” \holder applied for rateable distribution without 
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CIVIL PROCEDURE CODE (V of 1908),/CIVIL PROCEDURE CODE (V of 1968), 
Sec. 70(1) Sec. 102 < 
attaching the property in execution of his|ss returnmg oficer—W bether a ‘public officer. 
decree, and subsequently the judgment-debtor| A public officer for the’ purpose of Sec. 80, 
alienated the property and paid off the attach-|C. P. C. is defined in Sec. 2(17) of the Act 
ing decree-holder, beld, that the alienation tojand none of the categories mentioned therein 
satisfy the decree under which the attachment|include 2 Deputy Magistrate who is appointed 
was made is not “contrary to such attachment” |as the Returning Officer by the District Magis- 
within the meaning of Sec.64, C. P. C., and|trate for the purposes of a Municipal election. 
the other decree-holder was not entitled toļMonamman IrrRam KHAN v. Mirza MOHAM- 
question the alienation under Sec. 64, C. P, C./MaD BAKAR. 139 
Claimants for rateable distribution have a|——Sec. 92—Shrine—Scheme of menage- 
right only when assets are held by the court.|ment drewn up in-« proceeding under Sec. 92 
So long as no assets are held by the court, they|—“Committee of Visttory’? dismisses mut- 
have only at the most a mere inchoate right,|walli end appoints enother—Dismissed mut- 
and such a right does not continue after the|walli applies to District Judge for bis reinstate- 
attachment ceases to exist. The attachment|mént—Whether applicatson hes. 
therefore enures for the benefit of the claimants} A scheme for the management of a shrine 
for rateable distribution in cases where the/was drawn up in a proceeding under Sec, 92, 
attachment is fructuous and the property is|Civil Procedure Code, under which 2 com- 
actually sold and sale proceeds are realised.{mittee of three visitors was to manage the 
Where this does not happen, the claimants|shrine. The Committee dismissed the appli- 
cannot have any better rights than the attach-/cant from the post of mutwalli and appointed 
ing creditor whose attachment has ceased to/the opposite party as mutwalli. Thereupon 
exist. MEHAR CHAND v. Jori Prasap. 4/an application was made to the District Judge 
Sec. 70(1)—Sale of immovable for the setting aside of the proceedings of the 
perty by Bie a; pps sai aide E Committee and the re-instatement of the 
retransmitted to civil court—When sale cen be|*PPlicant as mutwalli, and the removal of the 
set aside by Collector. opposite party from the office of mutwalli 
A collector has jurisdiction to set aside the| Tbe District Judge rejected the application: 
sale of immovable property held in execution Held, that the order was SASEN a the Dis- 
of a decree transferred to him by the civil court|tict Judge had no jurisdiction to deal with 
in accordance with the provisions of Sec. 63,|the application, and the proper course for the 
Civil Procedure Code, after the sale has been|*PPlicant was to obtain the Derren) Secu 
confirmed by him and the record of the execu-|Under Sec. 92, C. P. C., “and to proceed in the 
tion case has been re-transmitted to the civil|Court of the District Judge by way of a sut 
court, if he is satisfied thit the decree-holder, under, the section. Shera KHAN v. ah 
by the exercise of fraud, t the judgment- . 
ie ignorant of the Bets Elena see 7 2—W eq]—Imembars—W be ther 
culminating in the sale of the property and|o" be subject of public weqf. 
of the confirmation of sale, and as a conse- MOHAMMED YusuF v. MOHAMMED SHAFI 
quence of his fraud the decree-holder succeeded 
ate kamen ar eae 
or much less its value; the ; 
SOEN of the order of the Collector cannnt| 4t Secs. 7 (4) eud 9—Suit of the nature cog- 
be called into question in the civil court,|"able by a E SE a peed 
AOMA vi HAAN in Honorary Munsif’s Court—Trensferred un- 
re capes ae Jou ler i 24 CB Cae: E Mind Maad 
decrees suit—Lower, appellate Court reverses 
















40 
—Sec. 102 end Provincial Small Causes 
Courts Act, Sec. 16 end Honorary Musnsfs 





A-suit of the nature cognizable by a Small 
Cause Court was instituted in an Honorary 
Munsif’s Court. The District Judge acting 


bolder—Satisfaction of attaching decres- 
bolder’s decree by subsequent alienation—W he- 
ther otber decree-bolder ‘can impeach aliena- under Sec. 24, Civil Procedure Code, trans- 
tion : Se ; 

; l ferred the suit to the court of a Munsif, who 

MAAR CHAND v. Jor PRASAD. 4 decreed the plaintiff’s suit. On appeal the suic 
———Sec. 80—Deputy Magistrate appointed|was dismissed by the lower appellate Court. 
7. 
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CIVIL PROCEDURE CODE (V of 1902), 


CIVIL PROCEDURE CODE (V of'1908), . 
Sec. 109 (c) - 


Sec. 115. 















the provisions of Sec. 7 (4), Honorary Mun- 
sifs Act, the suit was rightly instituted in the|NATH KuNzRu- -< 352 
Honorary Munsif’s Court, and having regard- —$Sec. 115—WDistrict Judge passes order 


to the provisions of Sec. 9 of the same Act titlyder Companies’ Act—Whether High Court 
District Judge had power to transfer the case.| cgn revise, 


The suit was of the nature cognizable by a| A district court exercising jurisdiction in 
‘Segall Cause Court, gdi was heard ae company matters is a court subordinate to the 
Munsif, against whose decision an appeal c High Court within the meaning of Sec. 115, 
liè but under Sec. 102, C. P. C. the decision|; p, C., and the High Court has jurisdiction 


` of the lower appellate Court was not appeal-lto` revise orders passed by the District Court 


able by way of a second appeal. SULAIMAN) under the. Companies ' Act. BRITISH INDIA 

Husain Kuan v. Srra ahas CHITTA. 426 CorPoRATION LTD.,, CAWNPORE v. SHANTI 

Sec. 109 (c)—When appeal. may..be\Naran. oi 527 

certified under. - - | + Secs, 115 and 144Order under Sec. 
In a mortgage suit the defendant pleaded|/44, C. P. C—Whetber can be revised. 


payment of a certain sum which he said was} An ord ler Sec. 144, Civil Procedure 
entered in the plaintiff’s account books relat-|Cod REA ae ERE aa WE: 

ing to money-lending. The plaintiff denied] f Sec. 2, C. P. Ca and asad tu subject 
the existence of the account books. Thelo an appeal. Accordingly under Sec, 115, C. 
defendant failed on this issue both in the trial|p C., the High Court has no jurisdiction to 
court and in the High Court. Subsequently |interfere in revision with such an order. 
‘the defendant discovered ‘that some account|Kiunsimp Att v. GHULAM MUSTAFA. 995 
ein i eae jhe 2 Aas eras aes re See. 115 and Sch. II, Pare. 15 end 
“fatne z ee ð che’ plaintiff. There- Government of India Act, Sec. 1 07—Award 
upon the defendant made an application for Piers = - set aside—Order aa comply with 
review of judgment, which was rejected by the i ari PE E E T eR TT 
High Court. Held, that the issue raised’ Was! 2 EETAS e a aaa 
not such as could be certified as being a fit onej’. sarap pean taett gis ‘es 
for appeal under Sec. 109 (c), C. P. C. “Ram direc ower COUTA ey paru 


-PRASAD v. TRLOK NATH. ` >" “943/10 days’ time to file objections, and after 


i ; deciding the objections to proceed in accord- 
Sec. 110—Cross-sppesl—Defendents| ance with uw On ad the lower court, 
appeal sllowed—Plaintiff’s appeal dismissed—| fter allowin . fin obiérti 
; ! i ring parties to file objection, passed 
Whether phantif entitled to appeal as of right an order setting aside the award but in so do- 
from decree dismissing bis appeal. _ fing it did not act in accordance with the pro- 
The court of first instance decreed the suit|vision of Sch. I, Para. 15. On a revision ` 
in part and dismissed it in part. There were|from this order, beld, that the lower court had 
cross-appeals filed in the High Court on be-|not complied with the direction of the High 
half of the plaintiff and the defendant. ‘The|Court and under Sec. 107, Government of 
defendant’s appeal was decreed and the decree|India Act, the High Court had jurisdiction to 
of the court below varied, but the plaintiff’s/set aside the order in question and to direct the 
appeal was dismissed. On an application for|lower court to decide the objections and set 
leave to appeal to Privy Council against thelaside the award only if he finds that there are 
decree dismissing the plaintiff’s appeal, it was|grounds for setting it aside under Sch. Il, Para. 
contended that inasmuch as the decree of tha/15. An order on the objections to an arbitra- 
court below had not been affirmed but had|tion award should comply with the provisions 
been varied in consequence ofthe defendant’s}of Or. 20, R. 5, C. P. C. 
appeal having been allowed, the plaintiff had) Scope of the powers of the High Court un- 
a right of appeal to Privy Council, even gs re-jder Sec. 107, Government of India Act, 
gards the decree dismissing the plaintiff’s|pointed out. Sanr Lan MAHADEO PRASAD v. 
appeal.. Held, that the decree against which/Kepar NATH. ` . oa -309 
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‘CIVIL PROCEDURE CODE (V of 1908), 
Sec. 144, 

c. 144-—Interest—To be ewerded in 
restifution. 

‘The plaintiff had i by execution realised 
his share of the Bank deposit from one of the 
defendants. On an application for restitution 
under Sec. 144, C. P. C., beld, that the plain- 
tiff was liable to refund the same with interest 
thereon inasmuch as interest was a part of the 
normal relief given in restitution. GURAN 
Dirra v. T. R. Drrra. 251 
———Sec, 145—Animals ‘attached’ in execu- 
tion of a decree—Entrusted to supurddar who 
fails to produce them—Decree-bolder’s snit 
against supurdder—w betber Sec. 145 bars such 
suit. 

Animals, which bad been attached in execu- 
tion of a decree, were. entrusted to the defen- 
dants as supurddars. The defendants did not 
produce these animals for sale before the amin 
when required to do so. Thereupon the decree- 
holder sued the defendants for the value of 
these animals: Held, that the suit was main- 
tainable and Sec. 145, Civil Procedure Code, 
did not bar such a suit. BHAWANI SINGH v. 
BALDEO. 335 
——Sec. 145—Supurdder—Liability of— 
Whetber cen be dealt with in execution pro- 
ceedings. 

Where an amin attached certain crops_be- 
longing to a judgment-debtor and the supurd- 
dar to whom ‘the crop was entrusted was found 
to have disobeyed an order of the court aad 
the court ordered him to pay a sum with costs, 
beld, that the supurddar was not a surety 
within the meaning of Sec, 145, C. P. C, and 
the court had no jurisdiction to deal with this 
matter of the liability of the supurddar in 
execution proceedings. NANHOON v. GEN- 
DIYA. 1000 


— Sec. 151—Arbitration—wW betber court 
can revoke reference under Sec. 151, C. P. C. 
NaARAINI Kurr v. THIRPAL. 72 


——Sec. 151—Scope of —W ether can sup- 
plement Sec. 115. 

Section 151, Civil Procedure Code, ase not 
in terms confer any inherent jurisdiction o 
the courts but merely preserves the N 
power of the court to make such orders as may 
be necessary for the ends of justice or to pre- 
vent abuse of the process of the Court. Or- 
dinarily the preservation of the inherent power 
would not enable courts to extend the scope 
of poyers specifically conferred upon them by 
other provisions of the Civil Procedure Code, 


2 


CIVIL PROCEDURE CODE (V 1908), 
Or. 2, R. 2 


and Section 151 should not Be utilised so as’ to 
make it supplementary to Section 115, C. P, C. 
The inherent powers, which can be exercised 
by a superior court, are ordinarily such powers 
as are necessary to exercise in relation to pro- 
ceedings pending before it. MuxKaAND LAL v. 
GAYA PRASAD. 549 


—— Secs. 151 to 153—Plamt—A named 
instead of B—Error incorporated in decree— 
Whetber correction can be made under Sacs. 
151 to 153. 

Where the plaintiff made an applica that | 
by mistake he had named A in the plaint in- 
stead of B with the result that the decree was 
given against A as well as-other defendants, 
and the court ordered:—‘It is therefore or- 
dered that the decree be set aside and the suit 
will be reheard.” Held, that the proper course 
was for the court to send a notice to B and if 
he could show that the error was not one which 
could be corrected under Secs. 151 to 153, 
Civil Procedure Code, then the  plaintiff’s 
application should be dismissed. But if 3 
failed to show this, then the court should make 
the nominal corrections in the record of the 
proceedings under Sections 151 to 153, Civil 
Procedure Code. BHaAmoN LAL v. HARBANS 
CHAUDHARY, 1076 


— Sec. 152—Decree emended in defen- 
dents favour—Subseqnent application by 
Plaintiff for emending the decree by deleting 
the previous emendmeni—W bether court can 
take action sunder Sec. 152. 


On the application of the defendant the ` 
court amended the decree in his favour. About 
11⁄2 years later the plaintiff-decree-holder made 
an application for amendment of the decree, 
which virtually amounted to an application 
for deleting the amendment in favour of the 
defendant; and the court, without issuing 
notice to the defendant, passed an order un- 
der Sec. 152, C. P. C, to the effect that the 
mistake in the decree was only clerical and 
should be corrected. Held, in revision, that in 
the circumstances the correction could not be 
made under Sec. 152, C. P. C., and the matter 
should be disposed of after the defendant had 
an opportunity of being heard. Makunp Raw 
KATHOLIA v. HARBANS LAL. 1015 
— Or. 2, R 2—Scope of—Instelment 
bond—W bole amount peysble in case of 
default of two successive instalments—Suit for 
recovery of instalments due——-Right to recover 


whole amount absndoned—Suit decreed—Sub- 
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CIVIL PROCEDURE CODE (V oF 1908), 
Or. 2, R. 2 


A ae sust for recovery of further ‘caine 
due—W hether barred Or. 2, R. 2. 

An instalment bond provided that on default 
of payment of any two instalments, the whole 
amount would become payable and the credi- 
tors would be at liberty to sue for the entire 
amount. Defaults were made for five instal- 
ments and a suit.for recovery of these instal- 
ments was filed. In the plaint the creditors 
expressly mentioned that they were abandon- 
ing their right to recover the whole, amount 
in a lump sum and that in future they would 


` sue for the future instalments as they fell due. 


The suit was decreed. Subsequently they, 
brought another suit for recovery of one fur- 
ther instalment when it fell due. Held, that 
the second suit was not barred by Or, 2, R. 2, 

C. P. C. Ramsarnup v. Pearz Lar.. 4536 
——— Or. 2, R. 2 end Or, 34, R. 10—Fmal 
decree in suit for redemption—Subsequent suit 
for recovery of mesne profits—W ben not 
barred. i f 


CHANDU LAL v. BHARAT SINGH. 115 
oy. 2, R. 2—Subsequent suit—W ben 
berred. 

The plaintiff and his brother were joint 
owners of certain, ies. After the death 
of his brothér the plaintiff managed the pro- 
perty on behalf of himself and the heirs of his 
brother. The disbursements, being in excess 
of the income which the plaintiff received as 
manager of the estate of his deceased brother, 
he instituted a suit for rendition of accounts 
against the heirs of his brother. This suit was 
compromised. Subsequently the plaintiff 
brought another suit for recovery of moncy 
against the heirs of his brother on the ground 
that he and his brother were’ joint promisees 
under an agreement of sale (which resulted 
in a litigation), and the plaintiff having 
defrayed the ‘expenses of the Privy Council 
appeal and paid the entire Costs,-was entitled 
to be re-imbursed by the heirs of his brother 
to the extent of their shares. Held, that the 
ground on which the subsequent suit was based 
being different from the ground on which the 
previous suit was based, the uent suit 
was not barred by Or. 2, R. 2, C. P. C. 


MAQBUL An MAD v. Fatma Bro 27 


———Or. 5, Rules 15 end 10-—Perdenashin 
E a mons—How to be served, . 

A pardanashin lady as such is not a person 
who “cannot be y served” within the 
meaning of Or. $, R. 15. It is the duty of the 
process-seryer to make an attempt to find ways 
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CIVIL PROCEDURE CODE (V of 1908), 
Or. 9, R. 13 


and means of delivering or téndering the sum- 
mons to the pardanashin lady for whony it is 
intended. He can very often find some one 
living with her or ın the neighbourhood, male | 
or female, who can take the summons to her. 
If the- lady accepts service, it is 

service as contemplated by Rules 10 
and 15 of Or. 5. He should in ordi cases 
obtain the attestation of the witness taking the 
stimmons to the pardanashin lady concerned 
which should also be done in case of refusal by 
her to accept the summons. If the process- 
server cannot find any one, male or female, 
who can take the summons to her, it may be 
a case referred to in Rule 15 of Order 5, viz., 
that the defendant cannot be personally served. 
AmMNA v. RATAN LAL. 632 
——Or..7, R. 13 and Secs. 149 and 151— 
Plaint rejected under Or. 7, R. 11(c)—Sub- 
sequently plaintiff makes good deficiency end 
applies for restoration of suit—Whetber appli- 
cation can be treated as fresh plaint—W betber 
full -court-fee to be paid. 

The court rejected a plaint under Or. 7, R. 
11(c) on the ground hit the deficiency of 
court-fee had not been made good. Subse- 
quently the plaintiff paid into court the deti- 
ciency of court-fee and prayed that the suit 
be restored. Held, that it was'open to the 
court to treat the application for restoration 
as a fresh plaint, and under Secs. 149 and 151, 
C. P. C, the court had power to treat the 

court-fee paid on the former plaint as part of 
the court-fee on the fresh plaint, and the court 
is not compelled to require the plaintiff to pay 
a full court-fee on the fresh plaint. BACHAN 
SINGH v. DASRATH SINGH. 1127 
———Or. 9, R. 13—Order under—W bat 1t 
should contain. 

On an application for restoring 2 suit which 
was dismissed ex parte, the Munsif passed an 
order which merely recorded: “The defen- 
dants’ counsel had then stated that he had no 
instructions from his client. Ground is con- 
sequently sufficient.” The Munsif did not re- 
cord-any reason why the defendants’ counsel 
had no instructions or why the defendants were , 
abeent. Held, that the order did not comply 
with the provisions of Or. 9, R, 13, C. P. C. 
and must be set aside. Ram Saran Das v. 
MALLU. 377 
———Or. 9, R. 13 end Provincial Small 
Causes Courts Act, Sec. 25—Ex parte decree— 
Application. for restoration refused—W pether 
High Court cen interfere in. revision, 


CIVIL PROCEDURE CODE (V of 1908 i 
Or. 17, R. 1 


Where a suit was decreed ex perte and the 
Small Cause Court refused the application of 
the defendant for an order to set it aside, beld, 
in revision, that it is a:matter of discretion as 
to whether the court below should or should 
not allow restoration, and the High Court will 
not interfere in revision. B. B. &.C, I. Ram- 
way, Bomsay v. RaGHs ALL 708 
———Or. 17, R. 1—Court disposes of case 
nnder Or. 17, R. 3—Appeal—Lower appellate 
court decides that good cause not shown for 
edjournment—Order final. 

A case was disposed of -by the Munsif 
apparently under Or. 17, R. 3, C. P. C. The 
plaintiff appealed to the lower appellate Court 
on the ground that an adjournment should 
have been allowed. The lower appellate court 
found that no good cause for adjournment was 
shown. Held, on revision, that the question 
whether there is sufficient cause for an adjourn- 
ment is a ion of fact and the lower appel- 
late court jurisdiction to decide the matter 
and its decision, whether right or wrong, must 
be held to be final on the point. Sri NATH ~F. 


MATA PRASAD. 372 
— Or. 17, R 3—On the date of adjonrs- 
ed bearing plaintiffs advocate applied for fur- 


ther adjournment—Ap plication rejected—Smuit 
dismissed for want of prosecutron—W hether 
court bas jurisdiction to restore suit. 

On the date to which the final hearing of th: 
suit was adjourned the plaintiff’s advocate 
appeared and filed an application (which was 
signed not only by the advocate but by the 
plaintiff himself) for the further postponement 
of the proceedings. This was rejected and the 
advocate stated that he had no further ins- 
tructions. On the -following day the court 
passed an order setting out pleadings and the 
issues, and after referring to the incidents of 
the previous day dismissed the suit for default. 
In ‘the decree it was stated that the suit was 
dismissed for want of prosecution. Subse- 
quently on the application of the plaintiff the 
court restored the suit on payment of costs and 
in its order remarked that the former decision 
was not on the merits. Held, that the former 
decision. amounted to a decision on the merits 
under Or. 17, R. 3, C. P. C. and the court had 
no jurisdiction to restore the suit. Ram 
Durarr vy. BHOLA. 724 
——— Or. 17, R. 3—Scope of —Plaintift fails 
to produce evidence on adjourned date—Suit 
dıismæsed—W betber dismissal AEREE to be on 
the merits. 
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Sie the E A d 
filed in the small Cause Court was adjourned 
for the recording of the plaintiff’s evidence, the 
plaintiff’s pleader appeared and made an appli- 
cation for further adjournment which was 
disallowed, and the plaintiff’s pleader having 
stated that he had no further instructions the 
court dismissed the suit. Held, that the 
plaintiff’s suit must be deemed to have been 
dismissed on the merits under Or. 17, R. 3, 
and the only remedy available to the plaintiff 
was to anply in revision to the High Court and 
not to the court below for restoration. There 
is nothing in Or. 17, R. 3 to show that a suit 
can be decided on the merits only if the 
evidence or a substantial portion of the 
evidence of the party failine to appear has been 
recorded. NAwAL KISHORE v. AZM UDDIN. 

209 
——— Or. 20, R. 12—Application to ascertain 
mesne projets prior to suit—Court-fee not pay- 
able before profits are ascertained, 

Where on an application under Or. 20, R. 
12 for an enquiry a1 to mesne profits due to 
the plaintiff before suit the court below orders 
the plaintiff to pay court-fee on the amount 
of mesne profits shown by him as due to him 
for the period in question; beld, that the court- 
fee was not due for payment until the amount 
of mesne profits had been ascertained under 
Or. 20, R. 12, and the order of the court be- 
low must be set aside. Farma BBI v. SHAFI- 
ULLAH KHAN. 254 
———-Or. 21, R. 2—Application nnder—By 
jud gment-debtor—W ben lies. 

Order 21, R. 2, C. P. C. cannot apply to a 
case in which the adjustment of a decree is not 
accepted by the decree-holder. Where in 
execution of a decree for rent the judgment- 
debtor applies under Or. 21, R. 2 that he is 
entitled to costs of certain repairs made by him 
and that to that extent the decree should be 
deemed to have been satisfied; beld, that in the 
absence of any allegation by the judgment- 
debtor that there was an understanding bet- 
ween the parties that sums spent by the judg- 
ment-debtor on repairs- would be set off against 
the decretal amount, the application under Or. 
21, R. 2 did not lie. Bacc v. Mrs. F. 
MORGAN. 343 


Or, 21, Rules 10 end 16—Rights under 
a decree—Trensferred—Transferee’s name not 
substituted—Original decree-bolder not debar- 
red from executing decree. 
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Where the sights under a decree are trans- 
ferred under a private award delivered out of 
ee eel a e a ec 
forward to claim such rights and get her name 
substituted, the original decree-holder, whose 
name appears on-the face of the record, is ‘not 
debarred from executing the decree: UMRAO 
SINGH v. PAHLAD SINGH. 1179 
——— Or. 21, Rules 22 end 23—Heirs of 
decree-botder apply for substitution and exe- 
cution—Judgment-debtors do not appéar— 
Ex parte order for substitution end execution 
passed—Execution case struck off—Subsequent 
application—Judgmient-debtors take objection 
that previons application not being in accord- 
ance with lew the present application was 
barred by time—W hether RARE SCOR: 
barred from raising objection. 

ie ana) Gf a deceased deere hslder nade 

an application for substitution of ‘their names 
aa for execution of the decree. The appli- 
cation was signed by a pleader and was accom- 
panied by a vakalatnama in which however the 
lace meant for the name of the pleader was 
blank and the vakalatnama did not bear 
ture of the pleader. The application 
ain eat therefore Aa filed by a duly autho- 
vised person and was not in accordance with 
law. This fact was overlooked by the. office 
and the court ordered notices, to isste to the 
judgment-debtars who did. not appear. An 
ex perte order for substitution of names was 
passed and the court ‘ordered that execution 
should proceed. The proceedings however did 
not fructify and the execution case was ulti- 
mately struck off. Subsequently a fresh appli- 
Cation for execution was and notice or- 
dered to issue. The judgment-debtors on this 
occasion appeared and objected that the present 
application was barred by time inasmuch as the 
previous application was not’an application in 
accordance with law. Held; that the judg- 
Seat lees in this fresh -proceeding was not 
barred from raising this objection. OFFICIAL 
RECEIVER, ALIGARH v. Tima Lar. | 642. 
—— Or 21, R. 32— Decree: for injunction 
—Permanently probibiting’ judgment-debtor 
from bolding a feir on certain londs—Jude- 
ment-debtor ‘disobeys—Remedy of decree- 
bolder. 
Where a decree is passed against a person 
prohibiting him permanently by injunction 
from holding a fair on. certain. lands, and he 
deliberately disobeys the injunction and -holds 
a fair and makes 2 profit out of it; beld, that 
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the decree for injunction can be executed un- 
der Or. 21, R, 32, C. P. C., and the court can 
allow compensation to the decree-holder. 

On a true interpretation of Or. 21, R. 32, 
C. P. C., where the judgment-debtor has by his 
own act made it impossible for himself to obey 
the decree he cannot escape- from the liability 
to. pay compensation - which will be enforced 
after the attachment has subsisted for three 
months. If however it be impossible to award 
the decree-holder any compensation, then the 
only remedy which must be adopted would be 
to detain him ip civil prison. Nawas SINGH 
v. MrrHu LAL. 416 
———Or. 21, R. 44 end Evidence Act, Sec. 
114—V did attachment—Presum ption—W ben 
to be made.. ` 

Where the attaching officer gave evidence to 
the effect that an attachment of agricultural 
produce had been made, beld, t in the | 
absence -of evidence to the contrary it ought 
to be presumed that the attachment was validly 
made and all the necessary formalities, such as 
are required under Or. 21, R. 44, C. P. C, 
were complied me ARJUN v7. EMPEROR. 

390 
———-Or. 21, Riles 44 Hi 24—Agricultural 
produce—Attachment by affixing copies of 
warrant of  attachmeni—Copies signed by 
amin ond without seal of court—Attechment 
illegal. - 

BENI v. EMPEROR. 63 
a orll, R 5-<Inier prepation Gh 

| MEHAR CHAND v. JoTr PRASAD. 4 
———Or. 21, R. 58 end Sec. 47—Firm sued 
through B—Decree - against firm—B dies— 
Appellant substituted in bis place by order of 
execution court—Property in the bands of 
appellant attached—Appelant objects that 
property attached was personal property of B 
and not that of firm—QObjection treated under 
Or, 21, R. 58 end disallowed—Suit under Or. 
21, R. 63—Whetbher maintsinable. 

The t sued a firm through one B 
and a decree was passed against the firm. 
After the passing of the decree B died, and at 
the instance of the decree-holder the appellant 
was brought on the record as the legal repre- 
sentative of B and the objections of the appel- 
lant were disallowed by the execution court. 
Subsequently in execution of the decree some 

property in the hands of the appellant was 
attached. The appellant -objected to the at- 
tachment, heading his objections under Og. 21, 
R. 58, on the ground that the property was 
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the personal property of B and not the property 
of the firm and that. it had come into the pos- 
session of appellant by survivorship. The 
execution court treated the objections under 
Or. 21, R. 58 and dismissed them. The appel- 
lant then brought the present suit under Or: 
21, R. 63, C. P. C. Held, that the decision of 
the execution court on the objection of. the 
appellant to the attachment of the property 
in his hands must be deemed to be a decision 
under Sec. 47, C. P, C. against which an appeal 
lay and a regular suit was not maintainable. 
LaceHioo vy. Fem Munni LaL Basu Lat. 

74 
—— Or. 21, R. 58 and Sec. 115—Applica- 
tion for attachment in execution of a decree— 
Objections to «attachment by third party— 
When to be fred. . 

It is only after the property has been at- 
tached in pursuance of an application for at- 
tachment made by the decree-holder that a 
third party has the right to come forward and 
say that the property should not have ben 
attached on the ground that it belonged to 
him and not to the judgment-debtor. He can 
come to court and file objections under Or. 21, 
R. 58, C. P. C.- There is nothing in the Civil 
Procedure Code which allows a third party to 
come forward with objections before an at- 
tachment has been made. Where the execu- 
tion court allows the objections of a third 
party before the attachment has taken place 
the procedure adopted by the coupt: is ultra 
vires and the High Court is empowered to 
interfere in revision. Rapra KISHEN BENI 
Prasan v. P. L. Jarrtey & Co. 344 
———— Or, 21, R. 84—Purchaser bidding un- 
der misapprebension—W hether sale .to . be 
enforced. 

Two buildings were. put up for sale in exc- 
cution of a decree and the respondent bid a 
sum of Rs. 1,800 for one of the buildings, 
which was a shop, and deposited 25 per ceut 
of the price. Two days later, before the sale 


had been sanctioned by the court, she made. 


an application that she had bid for this build- 
ing under the misapprehension that she was 
bidding for the o building which was a 
residential house, and that the value of the 
building which had been put up. to sale when 
she was bidding was much less than Rs. 1,800. 
The court allowed her application that the-sale 
should not be enforced and directed that 25 per 
cent ef the purchase money which she had 
deposited should be restored to her. Held, 
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that in these circumstances it was open to the 
court to pass the order which it did pass be- 
fore the sale had been sanctioned .by him. 
RapHey Lau v. JANKE Devi. 249 
Or. 21, R. 86—Scope of—Faslure of 
enction-purcbaser to deposit balance of pur- 
chase-money within time—Wheiber court cm 
extend time. 

Where the auction-purchaser does not pay 
into court the balance of the purchase-money 
within the period specified in Or. 21, R. 85, 
the court has no jurisdiction to extend time 
and is bound to order a re-sale of the property. 
The discretion of the court is confined to the 
forfeiture of the deposit of 25 per cent. and 
not to the re-sale of the property. Naw 
KisHorE v. Burru Mar. ` 157 
——— Or. 21, R. 91 snd Limitation Act, Art. 
166—Applicstion under Or. 21, R. 91—When 
to be made—Limilation. 

An application by the auction-purchaser 
under Or. 21, R. 91 to set aside the sale must 
be made before the sale is confirmed and Art. 
166, Limitation Act, applies to such an appli- 
cation. GULZARI LAL v. SHEO CHARAN LAL. 
; i 940 
———Or, 21 Rules 92 and 93 and Sec. 47— 
Judgment-debtor found to beve no saleable 
interest—Remedy of auction-purchaser. 

An application under Sec. 47, C. P. C. hy 
the decree-holder-auction-purchaser desiring 
that the certificate of satisfaction which he 
granted for the amount which he paid at auc- 
tion sale should be set aside on the d that 
the judgment-debtor had no saleable interest 
is not maintainable, and the only remedy open 
to the auction- is to apply as pro- 
vided in Or. 21, C. P. C. Ram GOPAL YV. 
Ram KUNWAR. ` 474 
———Or. 21, Rules 92 end 93—Auction- 
sele—No warrenty of tith—Judgment-debtor 
found to beve no saleable interest—Remedy of 
axuction-purcbaser. 

Since there is no warranty of title in a court , 
sale, a suit by the auction-purchaser for refund 
of purchase money on the ground that the 
judgment-debtor had no saleable interest is not 
maintainable, and the only remedy open to the 
auction-purchaser is to apply as provided in 
Or. 21, Civil Procedure Code. 

Where however a decree, in execution of 
which the sale takes place, is itself found to 
be invalid, or where it is found that the sale 
officer had no authority to sell the property, 
the remedy of a separate suit is not barred. 
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Obiter: :—Where a sale takes place in execu- 
tion of a decree and it is found that some facts 
have been concealed or there is fraud or mis- 
representation, other than fraud or irregularity 
in publishing or conducting the sale, there may 
perhaps be some remedy way of damages 
against the person A for the fraud or 
misrepresentation. 

Duties of a court executing a decree pointed 
out. MANGAL SEN vy. MATHURA PRASAD: 

-261 


———Or. 21, R. 100—Application under— 
Court refuses to take oral evidence—Order io 
be set aside. 

Where an application was made under Or. 
21, R. 100, C. P. C., and the Court refused to 
allow the decree-holder to produce oral 
evidence to prove that the judgment-debtor 
and not the objector was in possession and dis- 
posed of the application on the basis of the 
documentary evidence; keld, that the order 
must be set aside and the case remanded to the 
lower court for disposal according to law, that 
is, the Court should allow the parties to pro- 
duce whatever evidence they desire, oral or 
documentary, and then dispose of. the matter. 
419 
————Or, 21, R. 105—Court orders attach- 
ment through Vakil—No ressons assigned-- 
Whether attachment legal, 

“ The provision in Or: 21, R. 105, C. P. C. 
that where an -attachment of movable property 
is ordered to be made by an agency other than 
a Civil Court Amin or Bailiff the presiding 
judge shall in his order for attachment state 
the special reasons which: render it necessary, 
is not mandatory but directory; and non-com- 
pliance with this provision does not make the 
attachment illegal or without jurisdiction. 
TEJ SINGH v. EMPEROR. 367 


—— Or. 21, R. 122—Attached: ‘property 
placed in custody of supwrddaer witbowt pre- 

court—Liabiity of s#- 
purddar—When erises.  . 

Where movable property in a shop i is attach- 
ed by the attaching officer and placed in the 
custody of a supurddar without the previous 
permission of the court, beld, that’ under Or. 
21, R, 122 previous permission of the court is 
not necessary, and if the act of the attaching 
officer is brought to the notice of the court and 
is approved, the supurddar is liable to produce 
the goods when required by the Court. Say 
UoN v. Hamar Husain. 


14 


— 


824 | the 


CIVIL PROCEDURE CODE (FV of 1908), 
Or. 23, R. 1 


———Or, 21, R. 125—Dispute between 
decree-bolder and Shabna—Jurisdiction of ex- 
ecution court. 

An execution court has no jurisdiction to 
adjudicate on a ute between the decree- 
holder and -the § as to the period for 
which they had worked. Consequently a suit 
must be brought on the regular side in order 
to obtain a decision on such a dispute. Basu . 
Lar -y. Huxam SINGH. 78 
———Or. 22, R. 3—Swit for possession and 
demolition—Decreed—Appeal—One of tbe 
defendent dies—Legal representatives nol 
brought on record—Appeal allowed, and suit 
dismissed —W hether decree correct in lew. 

Plaintiff's suit for possession of land and for 
demolition of certain constructions made by 
the defendants thereon was decreed by the 
Court of first instance. The defendants, 
eight in number, ‘preferred an appeal to the 
lower appellate court; and during the pending 
of the appeal one of the defendants died and 
his legal representatives were not brought on 
the record. The lower appellate court diş- 
missed the suit iw foto. Held, on second 
appeal, that as any one of the defendants could 
have impugned the entire decree and the lower 
appellate court did set aside the entire decree 
at their instance and dismissed the plaintiff’s suit 
in toto, no fault can be found with the pro- 
cedure of that Court. -BapLoo v. Nanu. 

309 
— Or. 23, R. 1 eal Sec. 11—Stutit for pos- 
session agéinst trespassers—Sult dismissed— 
Appeal—Defendent S dies—Appeal abates as 
against a een suit withdrewn under 
Or. 23, R. 1—Sec suit—W betber can be 
decreed: j 

The plaintiff instituted a suit for possession 
against several defendants. On the suit being 
dismissed by the trial court, the plaintiff filed 
an appeal. During the pendency of the appeal 
one of the defendants (S) died and the appeal- 
was allowed to abate against his representatives. 
Subsequently the plaintiff filed an application 
to be allowed to withdraw the suit under Or. 
23, R. 1, C. P. C., and this permission was 
given. The plaintiff then brou ht the present 
suit against the defendants in ic former suit, 
with this exception that the place of S was 
now taken by his representatives, and the ques- 
tion arose as’ to w the decision of the 
previous suit had the effect of barring the pre- 
sent suit against all the defendants. Held, that 
representatives of S could not be affected 
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by the order passed by the court under Or. 23, 
R. 1, C. P. C. because they were no parties to 
that proceeding, and the result was that the 
decree given in the previous suit against tle 
plaintiff and in favour of S had the effect of 
res judicata. Held, further, that as all the 
defendants had been sued as trespassers, it 
would be impossible to give a decree against 
the defendants other than the representatives 
of S because such a decree would not be con- 
sistent with the decree which it was necessary 
to give in favour of the representatives of S 
allowing them to remain in possession, and the 
plaintiff’s suit must therefore be dismissed as 
against all the defendants. Janxr Mrsm v. 
BENI SINGH. 1286 
— Or. 23, R. 1 and Sec. 115—Order un- 
der Or. 23, R. 1—W hen High Court should 
interfere. 

It is true that the High Court has been very 
reluctant to interfere in revision wjth orders 
passed under Or, 23, R. 1, C. P. C. But the 
reluctance has been in every case to interfere 
with the discretion of the Court. Where the 
Court has not observed the rule and has not had 
before it the considerations by which it ought 
to be guided, it is proper to exercise the revi- 
sional jurisdiction of the High Court. 
RacHusm Das v. SITAL Prasap. 983 
———Or. 23, R. 1(6)—Lower court permits 
withdrawal of suit—Revision—When Hich 
` Court will interfere. 

Where the lower court acting under the 
provisions of Or. 23, R. 1(6), C. P. C., grants 
permission to the plaintiff to withdraw the snit 
with liberty to bring a fresh suit, and it appears 
that the lower court applied its mind to the 
matter before it, the High Court in revision 
will not enquire into the sufficiency of the 
ground. CHRANJI LAL v. [RPHAN ALI. 

: 277 
———Or. 23, R. 3 end Sec. 99—Omisston to 
record a compromise—Whether fatal to 
validity of decree. 

The omission to record a compromise as re- 
quired by Or. 23, R. 3, C. P. C., does not 
affect the merits of the case or the jurisdiction 
of the court and the defect is therefore cured 
by Sec. 99, C. P. C, and is not fatal to the 
validity of the compromise decree. SHAH 
Janan Becam alias SHAyJOO v. GHULAM 
RABBANI. 962 
——Or. 32, R. 3—Ssit against minor— 
Gusrdisn ad litem appointed—Suit decreed— 
When minor entitled to avoid decree. — 
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In cases where a guardian ad litem for a 
minor defendant has been appointed and a 
decree is passed against the minor, the minor is 
not entitled to avoid the decree without proof 
of the face that he was not effectively repre- 
sented in the suit, and that he was prejudiced 
by the omission of the guardian to raise proper 
pleas on his behalf. Govrnp Prasan v. 
SHANTI SWARUP. 797 
— Or. 33, R. 1—Order under—When can 
be revised by High Cort. 

Where the trial court makes an order under 
Or. 33, R. 1, C. P. C. without exercising its 
discretion judicially, that is, without applying 
its mind to the matter before it with due re- 
ference to the provisions of ‘Or. 33, R. 1, the 
High Court can interfere in revision. BUDHAN 
v. Koruey. 330 
——Or. 33, R. 15—Interpretation of — 
Application for permission to sue in forma 
pauperis—Refused—Costs—To be deposited 
prior to institution of ordimary suit—Cost!s 
if eny incurred by Government and opposite 
party”—Inter pretation of. 

Where a plaintiff has been unsuccessful in an 
application for permission to sue in forma 
peuperis and the court has awarded costs :o 
the Government and the opposite party in their 
opposition to the application, these costs must 
be paid prior to the filing of the plaint which 
commences the suit and where the costs have 
not been paid or deposited prior to the institu- 
tion of 2 suit a court is bound to dismiss the 
suit. i 

Where 2 litigant has made an unsuccessful 
application to be permitted to sue in forma 
peuperts, but where the court in dismissing the 
application has either disallowed costs or made 
no order as to costs, he is entitled to maintain 
his suit as an ordinary litigant without making 
any payment to the Government or to the 
opposite party in respect of the costs incurred 
in opposing the application. Sam SUNDER 
Lat v. Savirat KUNWAR. 837 
———Or. 34, R. 4—Smit for sale on a mort- 

age—Date to which interest runs at the stipu- 
PA rate. i 

On a preliminary decree for sale under Or. 
34, R. 4, C. P. C., the mortgagee is entitled 
to the contractual rate of interest for the 
period down to the date fixed for redemption 
by the last decree. Tara CHAND v. HABAT 
SHAH slias MOHAMMAD BAKSH. 1151 
—— Or. 34, R. 5—Appeal from preliminary 
decree dismissed with costs—Application for 
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amendment of final decree already pessed— 
Construction of. 

After the preliminary decree passed under 
Or. 34, R. 4 was confirmed on appeal, the 
decree-holder applied that the final decree 
already passed be amended by addition of the 
costs awarded by the appellate court and the 

court amended the decree as prayed;-beld, that 
a decree-holder’s. application asking for 
amendment and the order of the court 
amounted, in substance, respectively to on 
application and an order for preparation of 
a fresh final decree in terms of the preliminary 
decree on appeal. Banat SINGH v. CHAMELL 
289 


————Or. 34, R itmi OF, 2, R. 2—Final 
decree in suit for redemption—Subsequeni suit 
for recovery of mese profits—When not 
barred 


Under Or. 34, R: 10, C. P. Gane te cis 
of the preparation of a final decree in a suit 
for redemption a mortgagor is entitled to claim 
credit for the amount of mesne profits from 
the date he deposited the amount fixed by the 
preliminary decree till the date of the final 
decree, and a subsequent suit for mesne profits 
covering this period is barred by Or. 2 Re 2, 
CiP: C 

Where the defendant-mortgagee remains in 
possession of the property after the passing of 
the final decree in a suit for redemption, and 
the plaintiff-mortgagor brings a suit for re- 
covery of mesne profits from the date of thc 
final decree till the date possession was delivered 
by the mortgagee, beld, that the suit is not 
barred by Or. 2, R. 2, C. P. C., and the plain- 
tiff is entitled to the mesne profits claimed, -be- 
cause during that period the possession of the 
defendant was that of a trespasser and a fresh 
cause of action accrues .to the plaintiff. 
CHANDU LAL v. BHARAT SINGH. 115 
-——Or. 39, R. 2—Temporary injunction 
can be granted irrespective of fact whether 


court ultimately finds that suit did not He. 


Where in a pending suit an application for a 
temporary: injunction is made to the court 
and the court is satisfied that injury is likely 
to be caused to the plaintiff, the court has juris- 
diction under Or. 39, R. 2, C. P. C. to issue 
a temporary injunction, and it is immaterial 
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——Or. 41, R. 22—Defendent’s appeal tnd 
plasntiff’s cross-objection in . lower appellare 
Court-—Appeal dismissed but cross-obyection 
allowed in part—Plaintiff files second append 
and defendant takes cross-objection—W betber 
High Court-can dismiss whole suit. 

The lower appellate Court dismissed the 
defendant’s appeal but allowed the plaintiffs 
cross-objection in part. The plaintiff being 
dissatisfied with his partial success filed a 
second appeal and the defehdant filed a cross- 
objection. The High Court held that the 
defendant’s cross-objection was well-founded 
and dismissed the whole suit. Held, that the 
High Court was seized of the whole matter 
and- had jurisdiction to dispose of the entire 
suit. GANGA NAND v. GOBARDHAN. 418 
—— Or. 41, R. 22—Scope'of—W ben cross- 
objection can be taken against a co-respondent. 

The expression “‘cross-objection” is clearly 
indicative of “the fact that it should be 
directed against the appellant, but it may be 
taken agairist a co-respondent also if there is a 
community of interest between the latter and 
the appellant. Husarn Yar Bec v. RADHA 
KISHAN. 145 
——Or. 44, R. 1—A pplication for leave to 
appeal in forma pauperis—Memorandum of 
appeal accompanied by certified copies of judg- 
ment and decree—Application for leave dis- 
missed-—Whether an gppeal is deemed to be 
pending. 

Where an applicant, who applies for permis- 
sion to appeal in forme penperis, files with his, 
application not only the memorandum of 
appeal but also certified copies of the decree 
and the judgment, it is possible to treat his 
memorandum of appeal as an appeal preferred, 
but without payment of proper court-fees; and 
accordingly the rejection of the application 
for leave to appeal as a pauper does not involve 
the rejection of the appeal itself. Where how- 
ever copies of the decree and the judgment are 
not filed, ıt is impossible to regard the memo- 
randum of appeal as constituting a complete 
appeal in itself; the memorandum of appeal in 
such a case must be considered as 2 mere appen- 
dix to the application and the rejection of the 
application for leave to appeal as a pauper puts 
an end to the whole proceeding. SHAHZADI 
Becam yv. ALAKH NATH. 681 


that ultimately the court discovers that the |——~—Or. 47, R. 1—Small Ceuse Coxrt 


suit did not lie or that it should fail on some 
other ground. MoHamMap Ixnam KHAN v. 
Muza MoHAMMAD BAKAR, 139 
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decree—Revision—Dismussed by High Cosrt— 


Subsequent application for review of judgment 
to lower Court—wW bether Hes. 


CIVIL PROCEDURE CODE (YF of 1908), 
Sch. IL, Para. 7 

Where the High Court dismisses an appli- 
cation in revision against a decree of 2 Small 
Cause Court, the of the Small Cause 
Court does not merge in that of ‘the High 
Court. Accordingly the Small Cause Co irt 
is competent to entertain an application for 
review of judgment. GANESHI Lat KHAN 
- Lat v. Moot CHAND Nemi CHAND. 436 
——Sch. II, Paras. 7 end10—Matter referred 
to arbitration—Arbitrator reports that defen- 
dant bad defaulted in Tia ii 
to be adopted by the court. 

Where 2 matter is referred to arbitration hy 
the Court under Para. 2, Sch. I, C, P. C., and 
the arbitrator reports that owing to the failure 
of the defendant to appear, he had no alterna- 
tive but to recommend that the plaintiff's 
claim be decreed ex parte, the proper procedure 
for the court is to pass an order directing that 
as the defendant had defaulted in appearance, 
the proceedings should be ex perte, and the 
arbitrator should then pronounce his award and 
file it in Court, after which notice must issue 
under Para. 10, Sch. I, C. P. C. 

Where on receipt of the arbitretor’s report 
as stated above the Court ordered the matter 
to be put up after ten days and then passed’a 
decree in accordance with the report as if it had 
been an award, beld, that the failure to issue a 
notice to the defendant was fatal to the validity 
of the decree. THAKUR SINGH v. KANDHAI. 


986. 
Sch. II, Pera. 16—Arbitrator—Function' 


of-—Whether cen decree or dismiss suit—Pro- 
vincial Small Causes Courts Act, Sec. 25—Jur- 
isdiction of High Court under. 

The function of an arbitrator is to come to a 
decision on the issues which have been referred 
to him, and when his award is received the court 
decides the suit and it is not for the arbitrator 
to dismiss or decree the suit. 

The expression “according to law” in Sec. 
25, Provincial Small Causes Courts Act, limits 
the High Court in revision to grounds of law 
that might be raised in a second appeal and it 
does not cover a revision on questions of fact. 
MAHADEO PRASAD v. GIRDHARL 396 
———Sch. II, Pera. 17—Agreement to refer 


to erbitration—Original document not fortb-' 


coming—No writing embodying agreement 
produced—When Court can proceed sender 
Para. 17. 

Under Para. 17, Sch. I, C. P. C., the agres- 
ment ¢to refer to arbitration) itself has to be 


COMPANIES ACT 
Sec. 54 


rar wri a baoe e oun ao thee aay bs 
ordered to be filed. Where therefore the court 
is satisfied that the agreement, which is in writ- 
ing and is before it, was entered into by the 
parties, it can proceed under Para 17; but where 
no writing is produced and the terms of it are 
not admitted, the court cannot order it to be 
filed. As it is not necessary that the agree- 
ment should be signed by the parties, any 
writing, so long as it embodies the whole of 
the agreement, would be sufficient. 

. The Court can order an agreement to refer 
to arbitration to be filed under Para. 17(4), 
Sch. II, C. P. C., only where no sufficient cause 
is shown to the contrary. Where the original 
document is not forthcoming and its terms 
cannot be ascertained exactly and therefore 
it would be impossible for the arbitrator to 


act, sufficient cause is shown for not ordering 


(VO of 1943), 


the agreement to be MAKHAN Lar 
Lacami NARAIN v. ABHAI Ram CHUNNI LAL. 
998 


COMPANIES ACT (VI of 1913), Secs. 
54, 6 and 10—Provision made in memorendum 
itself for variation of special privileges and 
rights of various classes of sheres—Company 
varies those rights im accordance with proce- 
dure laid down—W hetber variation valid with- 
out sanction of Coxrt. 

Section 6 of the Companies Act prescribes 
the matters that must be stated in the memo- 
randum of 2 company limited by shares, and so 
far as those matters are concerned no altera- 
tion in the memorandum can be made even if 
power in that behalf is expressly reserved by 


the memorandum itself. provisions as r2- 


| gards the rights and privileges attaching to 


particular class of shares are not required by 
statute to be inserted in the memorandum of 
a company, but if they are stated in the memo- 
randum without the reservation of the power 
to modify or alter those rights and privileges, ` 
they cannot, in view of the provisions of Sec- 
tion 10, Companies Act, be altered except in 
the mode and to the extent for which express 
provision is made in the Acte Where however 
provision is made in the memorandum itself 
for variation from time to time of the special 
privileges and rights attaching to the various 
classes of shares, the variation of those rights 
and privileges by special procedure laid down 
in the memorandum does not amount to modi- 
fication or alteration of the memorandum and 
rare caine areas of the 


ordered to be filed, and therefore it should exist | court. 
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CONTEMPT OF COURT 


eA company limited by shares was authorised 
by the memorandum to alter the privileges 
and rights attaching to the different classes of 
shares and taking. advantage of the machinery 
provided for’ that purpose the company by 
means of resolutions passed in August 1933 
consolidated the deferred shares into shares of 
Re. 1 each and put the same'on a par in all 
respects with ordinary shares. Subsequently 
by means of resolutions passed in October 1933 
the company authorised ‘the Directors: to re- 
organise the capital of the company by conso- 


Jidation of ordinary and deferred shares and to}. 


obtain sanction of ‘the court. Accordingly 
the company applied to the District Judge un- 
der Sec. 54, Companies Act, for the confirma- 
tion of thé October resolution. The District 
Judge refused the application. Held, on revi- 
sion, that the August resolution was a perfectly 
valid resolution and did not require the sanc- 
tion of the ‘court for its validity; and as all 
that the company proposed to do by the 
October resolution was to consolidate the or- 
dinarf and deferred shares, the Proviso to’ Sec. 
54, Companies Act, had no application to that 
resolution, but the resolution required confir- 
mation by the court as by that resolution the 
share capital of the company’ was being reorga- 
nised by the consolidation of the ordinary and 
deferred shares and such consolidation did 
modify the conditions contained in the memo- 
randum and on ‘merits the application 
should be granted and the order of the Dis- 
trict Judge set aside under Sec.. 115(c), 
C. P. Cc Brrosu IND Corporation Lrp., 
CAWNPORE v. SHANTI NARAIN. . 5327 


CONTEMPT OF COURT—Contempt of 
High Cowrt—Proceedings for—Of « criminal 
nature—Order is final—No appeal hes to 
Privy Council under Civil Pro e Code. 
Proceedings for contempt of the High 
Court are jn the exercise of the inherent juris- 
diction of the court and are of a criminal nature. 
Accordingly the provisions of Sec. 110, Civil 
Procedure Code, have’ no application to such 


2 Cas. — 


The High Court has exclusive jurisdiction 
to determine the question whether an allegation 


' amoynts to a contempt of the High Court or 


not, and its order is final. Kapopeva MALA- 
viva v. Hon’BLE THE CHIEF JUSTICE AND 
THE HoNn’BLE JUDGES OF THE HicH CouRT 
AT ALLAHABAD. 810 
Jurisdiction to direct costs to be paid 
by person punished for contempit—How costs 
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CONTEMPT OF COURTS ACT (XO of 
1926), Sec. 2(3) 
to be realised- 

The High Court has jurisdiction to direct the 
person punished under the Contempt of Courts 
Act to pay the costs of the Crown, and these 
costs can be recovered on the lines on which 
decrees are executed by the: civil court. 
Warp ULLAH AHRABI v. EMPEROR. 1153 


Power to’ b for—Extends to cases 
r gerer Epen is. made upon ibe 


' The jurisdiction of conan to punish for 
contempt of court is not confined to cases 
where the aspersion which is alleged to amount 
to contempt is a reflection upon a particular 
judge or a particular bench in connection with 
the conduct of a particular case, but extends 
to cases where a aspersion is made upon 
the character and capacity of the court or a 
judge of the court independently of any case. 

Where in an article on ‘the Bar Council 
Election,’ which was published in a newspaper, 
an advocate remarked that “in this connection 
it is' amusing, to note that when a compara- 
tively undeserving lawyer is raised to the 
Bench, which is fairly frequent occurrence in 
our judicial history”; beld, that the passage 
in question did not contain a fair criticism or 
comment and was nothing more or less than 
an insulting reference’ to the character and 
capacity of the judges in an article in which 
any reference to the High Court was entirely 
out of place, and the reference amounted to 
contempt of, court. ADVOCATE OF ALLAH- 
ABAD—I# tbe matter of. 125 


What amounts: to—Whetber evidence 
can be led to prove truth of allegation. 

Contempt of court is saying or writing any- 
thing about the court which may lower the 
prestige of the court or bring it,into contempt. 
If a person says or writes anything which 
amounts to ‘contempt of court, he is not per- 
mitted tọ lead evidence ‘to establish the truth 
of his allegations.’ 

It is not uncommon to attack abuses in an 
election manifesto whether the abuses be exis-’ 
tent or not, but to slander. the whole judiciary 
of a Province in an attempt to secure votes at 
a Bar Council election, amounts to contempt 
of court. AN ADVOCATE OF ALLAHABAD— 
In the matter of. 46 
CONTEMPT OF COURTS ACT (XII of 
1926), Sec.: 2(3)—Contempt emonnts fo 
offence under Penal Code—No action under 
the Act to be taken; ` 





where 
COT 





CONTEMPT OF COURTS ACT (XII of 
1926), Sec. 2(3) 


Where a defamatory statement is made 
against the presiding officer of a court, which 
would be a criminal offence under the Indian 
Penal Code, the High Court would not take 
cognizance of this offence as one falling under 
. the Contempt of Courts Act, and the officer 

concerned has a remedy by way of filing a 
complaint.’ ZiauL Hasan v. AZZ AHMAD. 
l 950 
—— Secs. 2 and 3—Plaintiff’s counsel sends 
notice to defendant to withdrew a pre in 
written statement under threat of legal action 
—Direct interference with administration of 
justice—Contempt—Duty of counsel. 

Where in a pending action che plaintiff’s 
counsel acting on behalf of his client sent a 
notice to the defendant’s guardian that he 
should withdraw a plea in the written state- 
ment, the language of which was defamatory 
per se of the plaintiff’s deceased father, and pay 
a named sum as damages, and in case he failed 
to comply with the terms of the notice legal 
action would be taken, beld, that the sending 
of the notice amounted to a direct interference 
with the administration of justice and the 
plaintiff and his counsel were guilty of con- 
tempt of court. Held, further, that the 
plaintiff’s counsel under whose signature the 
notice was sent was not protected because he 
was acting as counsel. RAJENDER SINGH V. 
Uma PERSHAD. \ 29 
-CONTRACT—Bond in favour of defendant 
—Money left with bim for peymeni to plein- 
inff—Feilure to poy—Whether plaintiff can sue 
defendent on the bond. 

A person, who was indebted td the plaintiff, 
executed a bond in favour of the defendant 
leaving the entire amount with the defendant 
' for payment to the plaintiff.. The defendant 
did not make any 
The plaintiff sued the defendant on the basis 
of the bond; beld, that in substance the claim 
was to enforce a promise to advance money 
in future and an agreement to lend money 
was not specifically enforcible, and conse- 
quently no decree could be passed against the 
defendant. Humenta v. Ort SaHoo. 429 
———Contract of gnerantee—Contract bet- 
ween creditor and principal debtor, basis of 
surety bond—Surety’s lisbility—Contract Act, 
Secs. 128 and 133. 

A surety guaranteed a mortgage transaction 
under which a mortgagee was to advance a sum 
of Ra, 1,25,000 on security of four properties. 


ayment to the plaintiff. | 


CO-SHARER 

ried through between the mortgagor and the 
mortgagee was an advance of Rs. 1,00,000 “on 
security of three properties. Held, that the 
surety was not liable in respect of these proper- 
ties which was not what he contracted to 
guarantee. PRATAPSING MOHOLALBHAI V. 
KESHAVLAL HARILAL SETALWAD. 242 
CONTRACT ACT (IX of 1872), Secs. 
23, 24 and 65 end Tenancy Act (II of 
1926), Sec. 23—Mortgage of occa 
holding—Void—W bether deed can be enforces 
as simple bond—wW betber mortgagee 


entitled to refund of money advanced. 
UsmaN KHAN v. Srrara KHAN. 339 
——Sec. 25(3)—Promise to pey tims- 


barred debt—When can form good considera- 
tion. 

Where there is nothing but a mere promise 
to pay a time-barred debt, then unless that 
promise is in writing and signed by the person 
to be çharged therewith, it would not form a 
good consideration. But where there is not 
merely a promise to pay a time-barred debt, bur 
there is a novation of contract under which 
fresh consideration passes from the promisee and 
there is on the part of the promisor the receipt 
of such consideration as well as a promise to 
pay time-barred debt, the two taken together 
would amount to a valid agreement, although 
the previous debt had been barred by time 
This would be particularly so where it was 
clear that the creditor would not have ad- 
vanced further consideration unless promise 
to pay the time-barred debt had also been 
made. NATH SAH vy. DuRGA SAH. 1256 
— Sec. 69—Beneficiarles suit for recovery 
of money due to them decreed against the two 
mutwallis—Decree executed against mutwalli 
in possession of endowment frnds—W bether 
latter con sue bis co-mutwalli for contribution. 

Where in 2 suit by the beneficiaries to re- 
cover the money payable to them under the 
deed of endowment, the Court passed a joint 
decree against the two mutwallis, and the 
beneficiaries obtained satisfaction of their de- 
cree from the mutwalli who had the bulk of 
the funds of the endowment in his possession, 
it is not open to the latter to sue his co-mut- 
walli for contribution as if the co-mutwaili 
was under a personal obligation to pay to the 
beneficiaries. MoHp. Qury KHan v. MuBa- 
RAK FATIMA. 303 
CO-SHARER—Nature of sir rights—Rights 
of co-sherers—Tenancy Act of 1926, Sec. 15. 

Where there are several co-sharers in 2 


The mortgage transaction as ultimately car-| mahal, and one of the co-sharers, who had a 
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CO-SHARER 

share of one-anna six pies in the mahal and 
sir righs in five plots situated therein, pur- 

ported to create a usufructuary mortgage over 

the five plots. Held, that 2 one-anna six pies 

share in the five plots did pass to the mort- 

gagees, and they became co-sharers in the plots. 

The mortgagees ‘were peaceably let into 
- possession of the plots when the mortgagor 
failed to . jnsist on his ex-proprietary rights. 
They sowed a crop and the defendants, who 
were co-sharers, forcibly entered the fields and 
appropriated part of' the produce. Thereupon 
the ‘mortgagees sued for possession and 
damages. Held, that the mortgagor having 
never attempted to enforce his ex-proprietary. 
tights, the land simply became like any other 
land in the mahal to which no particular 
rights of tenancy occupation attached, and the 
plaintiffs having entered peaceably were-entitled 
to continue in possession, and their suit must 
be decreed, The other co-sharers can of course 
claim their share of profits by instituting a suit 
in the proper court. 

Nature of sir rights defined. 

Rights of co-sharers discussed. JHOLLAR 
Rar v. RAJNARAIN Rai 1072 
———One_co-sherer builds house on joint 
land at great expense—Another co-sharer sues 
for demolition—When suit to be dismissed. 

One of several joint owners is not entitled 
to make a building on the joint property with- 
out the consent of other joint owners. But if 
the building has been erected long ago it will 
be presumed that the co-sharer in exclusive 
possession, who erected the building, did so 
with the permission of the other co-sharers, 
specially when a suit is brought several years 
after the commencement of the constructions 
and when the constructions have been com- 
pleted at a considerable expense.’ Ram NapesH 
SINGH V. MUNESHWAR Prassp TEWARL 841 
COUNSEL AND CLIENT—Authority ex- 
press end implied—Implied enuthority, extent 
of—No sntbority about matters collateral to 
suit. ' 

The plaintiffs-vendees sued for a declaration 
that a mortgage in defendant’s favour executed 
by their vendors shortly before their sale deed 


was collusive and fraudulent. The defendant- | Sa 


mortgagee pleaded the reality of his mortgage 
and impeached the genuineness of the sale deed 
in plaintiffs’ favour. The trial court decreed 
the suit. At the hearing of the appeal the 
plaintiffs’ title was not seriously contested and 
the argument turned upon the validity of the 
mortgage. At.the hearing the plaintiffs’ agent 
20 . 


{COURT FEES ACT (VII of 1870), 


Sec. 6 

Was present in court. ‘There were negotiations 
for a compromise and ultimately the plaintiffs’ 
agent agreed to an offer by the defendant to 
pay a certain sum of money provided the plain- 
tiffs gave up their claim, and the appellate 
court passed a decree in terms of the compro- 
mise. The plaintiffs subsequently applied in 
review to set aside the decree on'the ground 
that the compromise was made without their 
authority. Held, that the compromise was bad 
because the agent had no authority to enter 
into it, and it was outside the implied authority 
of counsel also. Further, the circumstances 
indicated that the compromise had not been 
entered into by the plaintiffs’ counsel in pur- 
suance of any authority possessed by hi 
Implied authority of counsel can only extend 
to matters connected with the conduct of the 
suit, and incidental to it, and not with matters 
which are purely collateral. SHEONANDAN 
PrasaD SINGH v. ABUL FATEH MoHAmMMAD 
REZA, l 863 
COURT-FEE—Application fo ascertain 
mesne profits prior to suit—Conrt-fee not pey- 
able before profits are ascertained. 

Fatpowa BBI v. SHAFIULLAH Kuan. 254 
———Suit for sele on subsequent mortgaze 
—Relief—Mortgaged property be sold subject 
to prior mortgage’—Coxurt-fee payable. 

Where in a suit for sale on the basis of a sub- 
sequent mortgage, the plaintiffs specifically 
referred in their plaint to the prior mortgage 
and claimed the relief of sale of the mortgaged 
property (in enforcement of the subsequent 
mortgage) subject to the prior mortgage, and 
paid court-fee’ on the sum alleged to be due 
under the subsequent mortgage in suit, beld, 
that the plaintiffs’ suit should be considered to 
be one for recovery of money due under the 
subsequent mortgage coupled with a declara- 
tion that the prior: mortgage was valid and 
binding on the defendants; and they were 
bound to pay an additional court-fee of Rs. 10 
on the declaratory relief in respect of the prior 
mortgage, but were not liable to pay ad valo- 
rem court-fee on the amount due under the 
prior mortgage. Istiwar DAYAL v. ANNA 
HEB. 168 
COURT FEES ACT (VII of 1870), Sec. 6 


pplication. 

single judge to decline to re- 
ceive an appeal ely i tance Game 
on the ground that in view of Sec. 6, Court 


COURT FEES ACT (VME of 1870), 
Sec. 7(#v) (c) l 

Fees Act, he cannot receive it. But where the 
appeal has been received and has been accepted 
as having been properly presented, a single 
judge should not reject the appeal later on, on 
the ground of insufficiency of court-fees, un- 
less the matter were within the jurisdiction of 
a single judge. SHAHzADI BEGAM v. ALAKH 
NATH. 681 
———Sec. 7 (fv) (c)—Relef for decleration 
and for an injunction—W ben relief for injunc- 
tion consequential—Court-fee payable. ` 

In the plaint the plaintiffs claimed the fol- 
lowing reliefs:—(«#) A decree may be passed 
in favour of the plaintiffs declaring that the 
plaintiffs have got exclusive right to sit at the 
Dadri Mela Ghats, to have ‘shankalp’ done and 
to take ‘dan dachhina’ as their right of ‘birt’. 
(b) A perpetual injunction may be issued res- 
training the defendants from sitting at the 
‘ghat’ and interfering with the plaintiffs’ ex- 
clusive right of sitting at the same ‘ghat.’ The 
plaintiffs paid Rs. 10 on relief (4) and an wd 
valorem fee on relief (b) fixing its value to be 
Rs. 100. They did not however separately 
value relief (#) except so far that they gave 
Rs. 5,000 as the value of the suit for the pur- 
poses of jurisdiction. Held, that, the relief of 
- injunction flowed directly from the right which 
the plaintiffs desired to be declared, and in this 
view reliefs (s) and (b) should be considered 
to be but one relief of the nature described in 
Section 7 (mv) (c), Court Fees Act, and in view 
of the provisions of Section 8, Suits Valuation 
Act, Reliefs (e) and (b) should in the circum- 
stances of the case be valued at Rs. 5,000, and 
court-fee is payable on that amount. Ram 
CHHABILA V. SAT NARAIN. ~ 1319 
—— Sec. 7(v) (c)—Swuit for possession of 
revenue-free —Court-fee payable on fif- 
teen times the profits for the next previous 
Fasli year. 

Where the plaintiff brings a suit for posses- 
sion of a part of a village which is revenue- 
free, court-fee is payable on fifteen times the 
net profits from the land quring the Fasli year 
next Before the date of presenting the plaint. 
CHANDRA SHEKHAR V. THAKURJI MAHARAJ. 

548 
———Sec. 12(1) end Sec. 7 (H#)—Suit for 
maintenance—Com promise—Court-fee paid on 
value of subject-matter—In execution appeal 
High Court bolds decree to be decleratory— 
Whether plaintiff entitled to refund of court- 
fee. o . l 
In a suit for arrears of maintenance a com- 


COURT FEES ACT (VIL of 1870), 
Art. 17 


promise decree was passed, and the Court held 
that court-fee was payable on the value of the 
subject-matter of the suit to be calculated in 
accordance with the provisions of Sec, 7(u1), 
Court Fees Act. Subsequently the plaintiff 
applied for execution and ‘on appeal the High 
Court held that the decree was merely a decla- 
ratory decree and could not be executed. 
Thereupon the plaintiff applied to the lower 
Court for refund of court-fee, which was re- 
fused. Held, that the lower Court had juris- 
diction to deal with the matter under Sec. 12 
(1), Court Fees Act, and under the circum- 
stances of the case the application of the plain- 
tiff should have been treated as an application 
under Or. 47, R. 1 for review of his order 
by the Subordinate Judge, and as the lower 
court failed to exercise jurisdiction, the High 
Court could set aside the order under Sec. 115, 
C. P. C., and order refund of court-fee after 
deducting Rs. 10 for the declaratory decree. 
DEBA v. SECRETARY OF STATE FOR INDIA IN 
COUNCIL. 376 
Sch. I, Art. 1 and Sch. II, Art- 17 (ii) 
—Suit for declaration that sele-deed is void and 
ineffectual—Pleint showed that plaintiff want- 
ed cancellation—Conrt-fee payable. 

Where the plaintiff sues for a declaration 
that a sale-deed executed by her in favour of 
the defendant is void and ineffectual as against 
her, and the contents of the plaint clearly in- 
dicate that the plaintiff wanted the sale-deed 
to be cancelled and got rid of, beld, that Art. 
17 (iii) of Sch. I, Court Fees Act, is not appli- 
cable and sd valorem court-fee is payable under 
Sch. I, Art, 1 as though there had been a def- 
i for cancellation. AKHLAQ 
133 
——Sch. I, Art. 11 snd Secs. 6 and 19-D— 
Letters of Administration applied for even 
aes not necessary—Whetber court-fee 


Where Letters of, Administration are not 
absolutely necessary and 2 person applies for 
them either by way of precaution or for the 
sake of convenience he has got to pay the duty 
under Act. 11 of Sch. I, Court Fees Act, 
before Letters of Administration can be issued 
to him. Mapro Prasap—in the goods of. 

391 
Art. 17 (#1) of Sch. II and Art. 1 of 
Sch, I and Specific Relief Act, Secs. 39 end 42 
—Relief—'A certain sale deed is void against 
the plaintiff and does not affect bis rights?— 
Whether relief of cancellation to be implied— 
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COURT FEES ACT (VII of 1870), 
Sch. II, Art. 17 
Court-fee : 

Per Full Bench (BENNET, J. dissenting) :— 
Where a plaint is so worded as to disclose a 
suit falling either under Sec. 39 or Sec. 42, 
Specific Relief Act, it is not open to a court 
to treat the suit as one falling within the pur- 
view of Sec. 39, Specific Relief Act, if the 
plaintiff desires it to be construed as one under 
Sec, 42, Specific Relief Act. Where the plaint 
alleged that the plaintiff and his. brother formed 
a joint Hindu family, and that his brother; 
who had no right to sell joint family pope 
sold a house belonging to the family; and 
relief claimed was that it may be declared 
that by virtue of the purchase made under 
the said sale deed, which was null and void and 
ineffectual as against the plaintiff and the joint 
family property, the vendee did not acquire any 
right to the house. Held (by majority BENNET, 
J. dissenting), that the relief that a certain sale 
deed is void against the plaintiff and does not 
affect his rights is not a relief of cancellation, 
but only a declaratory relief under Sec. 42, 
Specific Relief Act, and a court-fee of Rs.’ 10 
is sufficient under Art. 17(#i), Schedule II, 
Court Fees Act and ad valorem court-fee on 
the value of the subject-matter is not the pro- 
per court-fee. Bisnan Sarup v, Musa MAL. 

869 
——Sch. Il, Art. 17 (ii) end Sec. 7 (iv) 
(c)'—Suit for declaration that mortgage bond 
was unenforceable and family property was sot 
saleable in execution of decree for sale on basis 
of the mortgage. | 

Where the. plaintiff sued for a declaration that 
2 mortgage bond executed by his father in 
favour of the defendant was unenforceable 
and the family property mortgaged by that 
deed was not saleable in execution of .an ex 
parte decree for sale obtained by the defendant 
on the basis of the said mortgage deed, beld, 
that the plaintiff merely prayed for a declara» 
tory decree and the ‘case fell within the pur- 
view of Art. 17 (#i) of the Second Schedule of 
the Court Fees Act. Ismwar DAYAL V. AMBA 
PRASAD. . ; 498 
———Scb, II, Art. 17 (vi) —Suit—For fram- 
ing a scheme with a view to separate enjoyment 
of the emoluments of the religious office beld 
by the plaintiffs jointly with the defendants 
—Court-fee payable. . 

The plaintiff instituted a suit to obtain an 
injunction restraining the defendants from in- 
` terfering with the service by the plaintiffs of 
an idol, and asking the. court to frame.a 
22 
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scheme, ‘so that they and the defendants might 
be entitled to carry on the service of the idol 
and to enjoy the emoluments of the office 
separately and without interference from each 
other. The first relief was valued at Rs. 100 
and ad valorem court-fee was paid. The second 
relief was valued’for the purposes of jurisdic- 
tion at Rs. 5,400, but a” fixed court-fee of 
Rs. 10 was paid- On an objection by the 
Inspector of Stamps that an ad valorem court- 
fee should have’ been paid on the second re- 
lief, Agid, that this was a suit to which Art. 
17(vi), Sch. I, Court-Fees Act, applied and 
the court-fee paid was sufficient. NARAIN 
Moman Dev v. KrisHNA BaLtaBHt Devi 

295 


——Sch. L, Art. 20—Whether applies to 
petition for divorce under Indian end Colonial 
Diworce Jurisdiction Act of 1926. 

The proper court-fee for a ‘petition for 
divorce under the Indian and Colonial Divorce 
Jurisdiction Act of 1926 is Rs. 2; and Art. 20 
of Sch. If, Court Fees Act, is not applicable to 
such a petition. Apa ELIZABETH SMURTH- 
WAITE v. JOHN WiLLIAM SMURTHWAITE. 

k 988 


CRIMINAL COURT—Order of—Wbhen 
cen be reviewed. 

An order passed by a Criminal Court is not 
liable to be reviewed. Ram SAHAI v. UTTAMA 
DEVI. 18 
- Private complaint. 

It is not the object of the Criminal Courts 
primarily to do justice between 2 complainant 
and an accused person. Their primary object 
is to punish crime in the interests of the state. 
If 2 complainant is considering his own private 
grievances he can seek redress by way of 
damages in a Civil Court. Ram Gm v. Ravi 
SARAN SINGH. 972. 
CRIMINAL PROCEDURE CODE (V of 
1898), Secs. 118, 426 and 498—Order under 
Sec. 118 —A ppeal—Badl to be granted under Sez. 
498 and not Sec. 426—Period of bsil—Wr.2- 
ther to be excluded from ‘term’ for which order 
to be enforced. ) 
. Where a person who has been bound over 
under Section 118, Cr. P. C., is released on bail 
by the appellate court and his appeal is ulti- 
mately dismissed, the period during which he 
is released on bail should be excluded from the 
term prescribed under the order of the magis- 
trate who bound him over. Masura v, Em- 
PEROR., eos % 1337 
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CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 133 


———Sec, 133—Order - #nder—Binding 
effect. z E 
= An order under Sec. 133, Cr. P. C., binds 
the person against whom .the order is passed 
‘and nobody else. Ram SAHAI v.: UTTAMA 
‘DEVI. 18 
——Sece. 139A—Order wnder 139A—Form 
of. he 
In an order under Sec. 139A, Cr. P. C. the 
Magistrate has no power to direct any particu- 
lar party to obtain a declaration from the 
Civil Court. Ram Sanat v. Utrama DE~I. 
) ° 18 
———Secs. 141, 133 and 138—Provisional 
order under ‘133—Jury appointed under Sec. 
138—Applicent negligent end obstructive— 
Jury unable to return verdict—Magistrate con- 
firms order without notice to applicent—W he- 
ther order valid. ` 
Where the person against whom a provi- 
sional order under Sec. 133, Cr. P. C., is made 
by 2 magistrate, applies to the Magistrate to 
appoint a jury, and jury, which is 
appointed by him, is unable to return a verdict 
_ because the applicant has been negligent or 
obstructive and has wilfully abstained from 
appearing before the jury, there is no obliga- 
. tion on the magistrate under Sec. 141, Cr. P. G., 
to issue notice to the applicant before making 
the provisional order absolute. Pyare Lat v. 
DWARKA PRASAD.. 1039 


~ Sec. 162 and Evidence Act, Sec. 145 
—Witness contradicted by previous statement 
to police—Whether entire evidence discredited. 

Where a statement in the evidence of a wit- 
ness in court is contradicted by his previous 
statement to the police, neither Sec. 162, Cr. 
P., C., nor Sec. 145, Evidence Act, lays down 
that the effect of the contradiction is to entirely 
discredit the witness. Not only would it be 
open to the jury to treat the contradiction as 
entirely discrediting the witness but it would 
also be open to the jury to treat the contradic- 
tion aş discrediting only that portion of the 
evidence which has been contradicted. 
SAMUEL JOHN v. EMPEROR. 1079 
——Secs. 162 end 342—Examination of 
accused under Sec. 342—Whether accused can 


be confronted with statement made to police. 


An accused person when being examined by 
the court for the purpose of explaining anything 
in evidence against him cannot be confronted 
with, the statement which he had made to 'the 
police for the purpose of being discredited-on 





CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 238(2) 


account of any contradiction. BHAGWAN Das 


y. EMPEROR. 385 


—— Sec. 195—Offence under Sec. 193, 
I.-P. C.—Committed in a proceeding wndit 
Sec. 164, Cr. P» C—Whetber Sec. 195, Cr. P. 
C. applicable. 

The recording of a statement under Sec. 164, 
Criminal Procedure Code, before a Magistrate 
is “2 proceeding in 2 Court” within the mean- 
ing of Sec. 195, Cr. P. C Accordingly no 
court has power to take cognizance of an 
offence under Sec. 193, I. P. C. when it is 
alleged to have been committed in a proceeding 
under Sec. 164, Cr. P. C., in the court of a 
a a without a complaint in writing of 
such court or some other court to which it is 
subordinate. Har NARAIN v. HOSHIAR SINGH. 





228 
Sec. 202 (1) and Penal Code, Secs. 182 
end 211—Crim? com plaint—Com plainent 


not examined on oath—Police reported that 
complaint was felse—Magistrate directed s 
complaint to be made tender Secs. 182 and 211 
—Whether Magistrates order legel. 

The applicant filed a complaint under Section 
448, I. P. C. The magistrate did not examine 
the complainant on oath, but ordered an 
enquiry by the police, who reported that the 
complaint was false. Thereupon the magis- 
trate passed an order directing a complaint to 
be made against the applicant under Secs. 132 
and 211, L P. C. Held, that in view of the 
proviso to Sec. 202(1), Cr. P. C., the Magistrate 
had no jurisdi¢tion to direct an investigation 
by the police yntil he Had examined the com- 
plainant on oath, and his omission to take this 
necessary step vitiated the whole of the pro- 
ceeding, and the magistrate’s order directing 
a complaint to be made against the applicant 
was without jurisdiction. Emprror v. BHAG- 
wan Das. 1067 
— Secs. 227 and 237— Alteration of charge 
—Notice to accused. — 


Where the court alters the charge so as to 
make it one of an offence different in nature 
from that set out in the original charge sheet, 
it has no jurisdiction to convict the accused 
without calling on him to answer the charge 
and without taking the opinion of the assessors 
as has been provided in Sec. 227(1), Cr. P. C. 
GULAB SINGH' V. EMPEROR. 843 
Secs, 238 (2) end 227—Cherge of 
raepe—Conviction of abstment of rape—No 
amendment of chearge-sbect necessary. 


» 23 
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CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 297 : 
~tc. 257—Magistrate cannot srbitrerily 
limit númber of witnesses. ne 
There is no provision in the Criminal Pro- . 
cedure Code, by which a magistrate can arbi- 
trarily limit the number of witnesses for the 
defence. Under Sec. 257, Cr. P. C., a magis-. 
trate may refuse to issue process for the appear- 
Quaere:—Whether a violation of the pro-| nce of witnesses, when he considers the: appli- 
visions of the Criminal Procedyre Code relat- cation to be for the purpose of vexation etc, 
ing to the joinder of charges is a defect in the but in such a case the ground for refusing to 
mode of conducting a criminal trial which can, | summon them shall be recorded in writing. 
not be cured, ar'whether it is 2 mere irregula- | Having summoned them, however, be must 
rity in procedure which can be cured by Sec. be presumed to have concluded that they were 
537, Cr. P. C. Parsoram Das v. Emperor. | 20t being produced by the accused for the 
: 1063 | Purpose of vexation etc., and therefore he should 


itt ; 
Secs. 253, 254, 258 and 350—Warrent oe os ae ll a ig i 
_ case—Cherge fremed—Case transferred —Fur- Tic (Cua y, EMPEROR. 1069 

ther evidence recorded—Order under Sec. 253 |- “Sec, 288—Evide, a errr idr 
—Whether one of acquittal or of discherge— Whether use of such evidence should be 
De novo trial—Whether cherge ‘wiped ont.’ 


a magistrate framed a charge in a war- i IEE i PE ER E PEA 
rant case, but he was subsequently transferred |. R EA OTE E 
without completing the trial, and his successor |“: ° Per ee E A 
: the Cake toa Bech oi ; tes, | Under Sec. 288, Criminal Procedure Céde, in- 
FR eC a ieee sie eel variably requires some ER Pie - 
prosecution ani passed an order that the ac- S aa ome < o 
cused must be, “acquitted” under Sec. 253,| 7 300m yr A PA Mans aims mane 
Cr, P. C. Held, that the whole of the pro- |7 t° Come to a final decision in the presen 


Raya Ram v. EMPEROR. 668 
cedure showed that the order must be regarded | °S ds 
as one of acquittal and not of discharge, and —— See. 297 end Penal Code, Sec, 366- 


if the Bench by inadvertence referred to Sec. ir sbduction—Cherge to jury—Mis- 

instead of Sec. n oe a Where in a prosecution for an offence under 
not become any an O Sec. 366, I. P. C., the Sessions Judge in his 

e He D if a de charge to the jury said that the prosecution 

novo was ordered an ch proceeded : 

under Sec. 350, Cr. P. C., they could not in|” Y5 that the idea of the accused was to 


i l ; bring influence to bear on the woman or her 
doing so ignore the charge which had been| >> ‘te | oa T : ; 
drawn up by their predecessor, and the order Tamil imo ene case which was 


which they recorded was an order of acquittal a pending ' poem the cau Pi 
and not of discharge, and no further enquiry withdrawn T prejudiced; Par ERAL 
could be held into the case. Raza HUSAN v there was a misdirection of the ury inasmuch 
EMPEROR. 1022|% they were likely to believe that what they 


had to find was not’ that the woman was ab- 
see. 256—Interpretation of —Witnesses ducted for illicit intercourse but that she was 
for prosecution recalled: for cross-exemination 


abducted for the purpdse of bringing pressure 

—When to be discharged. to bear on her husband and the conviction un- 
On a true interpretation of Sec. 256, Cr.| der Sec. 366, I. P. C. could not stand. Naam 
P. C., where witnesses for the prosecution are 


va EMPEROR. , ; ' 670 
recalled under Sec. 256, Cr. P. C., for the |———Secs. 297,°303 «end 307—Verdict re- 
purpose of cross-examination, it cannot be «said 


turned jury—W bether e cen charee 
that the magistrate has no right to discharge | fur-y ee ae a io 
the witnesses until he has specifically asked each{ Where the verdict returned by a jury ‘is 
of the accuséd and each of the counsel for the general and complete and free from ambiguity, 
accused whether they had any further ques- | the judge is not competent to put questigns to 
24 
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CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 239 (d) is. 

Where the charge is of rape and the con- 
viction of abetment of rape, beld, that the case 
comes under Sec. 238 (2), Cr. P. C.; and no 
amendment of the charge-sheet is necessary. 
SAMUEL JOHN v. EMPEROR. , 1079 
——Secs. 239(d) and 537—Misjoinder of 
charges—Whether curable under Sec. 537, 











te 


victed. “EMPEROR y. SRI KISHAN. 


_— SO. 
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CRIMINAL PROCEDURE CODE (V of 


1898), Sec. 307 


their verdict. Hf the judge disagrees with the 
verdict, he can proceed under Sec. 307, Cr. P. 
(C.; but ‘he cannot again proceed to charge the 
jury and ask them to reconsider their verdict. 
Dori y. EMPEROR. ~ ' 1142 
—— Sec. 307—Trial by jury—Jury returns 
verdict of not guilty—Reference by Sessions 
Judge—When High Court should disregard 
verdict. 

Where the jury finds the accused not guilty, 
and the judge, disagreeing with the verdict of 
the jury refers the case to the High Court, the 
High Court has jurisdiction to disregard che 
verdict of the jury and to convict the accused 
if it is-of opinion that the verdict is perverse- 

Where in a trial for criminal breach of 
trust, the facts placed by the prosecution before 
the jury proved that there was a differenze 
between the amount received by the accused 
and the amount paid into the Bank, and the 
accused failed to give any reasonable explana- 
tion for the difference. Held, that the jury’s 
verdigg. of not guilty avas in the circumstances 
clearly perverse, and the accused must be con- 
1019 





Sec. 342—Scope of. 

Sta Ram v. EMPEROR. -~ 257 
—— Secs. 342 (1) end 263 (g)—Summary 
trisl under Sec, 379, I. P. C—Whether Sec. 
342 (1) sppliceble—Failure to comply with 
Secs. 342(1) and 363 (g), Cr. P. C.—W ben 
cured nnder Sec. 537, Cr. P. C. 

Where in a summary trial under Sec. 379, 
I. P, C., the note made by the magistrate un- 
der the heading “the plea of the accused and his 
examination (if any)”, which is required by 
Sec. 263(g), Cr. P. C., was “the accused plead 
not guilty”, and there were no further parti- 
culars of any statement that the accused might 
have made, beld, that the omission’ of tae 
Magistrate to question the accused generally 
on the case after the prosecution evidence had 
been closed as required by Sec. 342 (1), Cr. 
P. C., which is applicable to a summary trial; 
and the omission to record the particulars of 
the examination of the accused as required by 
Sec. 263 (g), Cr. P. C., were irregularities 
which can be cured under Sec. 537, Cr. P. ©. 
unless non-compliance with the provisions of 
Sec. 342 (1) or Sec. 263 (g) has in fact occu- 
sioned a failure of justice. 

ion 342, Criminal Procedure Code, is 
applicable to summons cases as well as to war- 
rant tases. Sra Ram v. EMPEROR. | 257 
347—Scope of—W bether` con- 


CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 350A 
trolled by provisions of Chapter XVIII. 

A Magistrate, who under Chapter XVII, 
Cr. P. C. is enquiring into a case triable by the 
Court of Session or High Court, and to whom, 
before the prosecution evidence is closed, +t 
appears that the case is one which ought to be 
tried by the Court of Session or High Court, 
is not empowered under Section 347, Cr. P. C. 
(subject to the production of defence witnesses 
under Section 212) to commit the accused fur 
such trial without completing the rest of the 
prosecution evidence, and he is bound to record 
the rest of the evidence for the prosecution 
under Sec. 208, Cr. P. C. and then commit. 

Where the charge-sheet submitted by the 
police named seventeen witnesses for the pro- 
secution and the Magistrate examined only four 
of these witnesses, and then examined the three 
accused, and framed a charge under Sec. 302, 
I. P. C. and committed the accused to the 
Court of Session. Held, that the procedure af 
che magistrate was illegal because he was bound 
to complete the rest of the prosecution evidence 
ind allow the accused an opportunity to pro- 
Juce his evidence before committing him to the 
Court of Sessions. Accordingly the order of 
commitment must be quashed and the Magis- 
trate be directed to continue the enquiry ac- 
cording to law. 

Per SuLAIMAN, C. J—The opinion expressed 
in the Meerut Conspiracy Case (1933 A. L, J. 
799 at pages 804 to 806) that the entire evi- 
dence for the prosecution need not be produced 
before the Committing Magistrate should be 
taken as an obiter dictum and not followed. 

Per Bajpat, J.— When a Magistrate proceeds 
to commit a case under Section 347, Criminal 
Procedure Code, to the Court of Session while 
conducting a trial or holding any enquiry other 
than one under Chapter XVI, proceedings 
under Chapter XVII are not to be commenced 
de novo. If the Magistrate has already com- 
pleted the evidence of the complainant and his 
witnesses, it is not necessary for him to take 
that evidence afresh; all that is necessary is 
that in respect of the remaining proceedings 
the provisions of Chapter XVII should be fol- 
lowed and he should not deprive the accused of 
any right which he might have exercised under 
Chapter XVII if the case had been treated 
as an enquiry under that chapter from the 
outset. EMPEROR v. ASGHAR. - 1321 
—— Secs. 350 A and 537—Bench of three 
Honorary Magistrates—Two formed quorum 
—One magistrate who was not present 
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CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 369 


throughout the proceedings signs judgment— 
When irregulerity vitiates trial—Sec. 439— 
Scope of revisional jurisdiction. 

honorary magistrates constituted the 
bench which had power to try a case, and the 
presence of two of these was necessary to form 
a quorum. ‘The judgment was signed by three 
of the honorary magistrates one of whom had 
not been present on certain dates when pro- 
ceedings took place. It appeared from the ex- 
planation of the honorary magistrates that the 
magistrate who had not been present on all the 
hearings was present on the date when the 
judgment was delivered and he inadvertently 
signed it without taking any real part. Held, 
that in the circumstances there was no failure 
of justice and the irregularity did not vitiate the 
trial. Jaran KHAN v. EMPEROR. 969 
———Sec. 369—Order of transfer—W hetber 
amounts to ‘fudgmen?’. 
~ An order under Sec. 528, Cr. P. C. is not a 
‘judgment’ within the meaning of Sec. 369, 
Cr. P. C. Accordingly it is open to a com- 
petent court to change its mind and subse- 
quently pass an order transferring a case from 
one court to another. CHHoTEY Lar v. 
TINKE Lat. 1063 


—— Secs. 369 and 561A—Jei applications 
for revision dismissed by High Court—Fresh 
applications made through counsel—W hether 
can be entertained. 


Applications made from jail for the revision 
of the orders passed by the lower court were 
considered on the merit and dismissed by a 
single Judge of the High Court. On fresh 
applications being filed through counsel, beld, 
that the High Court had no jurisdiction to 
review its own orders and the fresh applications 
could" not be entertained: Banwart LAL v. 
EMPEROR. 317 


——Secs. 413 and 415—Accused cherged 
under two sections of I. P. C.—Final order— 
“Charge brought home to accused. Each fincd 
Rs. 50°—Whether appeal lies. 


The accused were charged under two Sec- 
tions, Viz., Secs. 323 and 427, I. P. C. But 
the magistrate in passing his final order said: 
“The charge is brought home to the accused 

I fine each of them Rs. 50.” On 
appeal the Sessions Judge held that the magis- 
trate intended to convict under Sec. 323 and 
to acquit under Sec- 427; and under Sec. 413, 
Cr. P. C., no appeal lay as the accused had 
only been fined Rs. 50. In revision it was 
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CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 423(b) 


argued that Sec. 413 read with Sec. 415, Cr. 
P. C., will so operate as to give the applicants 
a right of appeal to the Sessions Court. Held, 
chat in the absence of any indication that the 
Magistrate intended to pass two sentences or one 
sentence consisting of two punishments, it can- 
not be said that the Sessions Judge was clearly 
wrong in holding that the applicants had no 
right of appeal, and there was therefore no 
need to interfere MUNNA LAL v. EMPEROR. 

952 
——Secs. 421, 422 and 423—Criminal Ap- 
peal—Not dismissed summarily—Disposal of 
4ppeal—Procedure. 


If a criminal appeal is not cee sum- 
marily by the appellate court under Sec. 421 
of the Code of Criminal Procedure, then the 
appellate court is bound, before disposing of 
the appeal in any manner, to issue notices to 
the appellant and to the Crown as provided for 
by Sec, 422 of the Code, and to send for the 
record, if such record is not already in court, 
in compliance with the provisions of Sec, 423. 
EMPEROR v. DAHU RAUT. = 802 
—— Sec. 423—Appellate court directs 
magistrate to commit accused for trial before 
Sessions Court—Procedure to be followed by 
committing magistrate. 

The appellate court under Sec. 423, Criminil 
Procedure Code, may either itself commit the 
accused for trial before the Sessions Court or 
it may direct a magistrate to commit him for 
trial under Sec. 213. But where it_adopts the 
latter course, it does not give the Magistrate 
any jurisdiction to make any further enquiry 
and the enquiry already held is sufficient for 
the purposes of Chapter XVII, and the only 
course open to the magistrate is to proceed an- 
der Sec. 210 to frame the charge and under 
Sec, 211 to take the list of witnesses and even 
take witnesses for the accused under Sec. 212, 
but not to discharge the accused but only to 
commit him for trial by the Court of Ses- 
sions under Sec. 213. EMPEROR v. SAHDEO 
RAM. 618 
——Sec. 423 (b)—Case heard before jury — 
—Appeal—Appellate court orders retrial— 
Order of retrial directs case to be tried by a 
court without a firy—When such to be made. 

An order of retrial by an appellate court, 
which directs that the case which has origi- 
nally been heard before eel should be, re- 


heard before 2a court wi ut a jury, is an 


order’ that ought not to be made unlem-tt is .. 


justified by exceptional circumstances. There 


r ! 
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CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 423 (1) (b) 
is jurisdiction to make it, but it is obvious that 
it has, and is likely to have, a very serious 
effect upon the rights of the accused, and his 
privilege which he has previously enjoyed of 
trial by a jury he ought in general to retain: 
Hari v. EMPEROR. 1154 
——— Secs. 423 (1) (b) end 403—AppeHate 
court passes order- under Sec. 423 (1) (b)-— 
Effect of. 
Where in an appeal from a conviction the 
appellate court set aside the conviction and 
sentence and made an order under Sec. 423 (1) 
(b), Cr. P. C. directing the accused to be com- 
mitted for trial to the Court of Sessions, the 
reversal of the conviction and sentence docs 
not amount to an acquittal such as is referred 
to in Sec, 403, Cr. P. C., and that section does 
not therefore bar the retrial of the accused. 
BAHRAICHI v, EMPEROR. 1077 


———— Sec. 426—Order under Sec. 118—-Ap- 
peal—Bail to be granted under Sec. 498 and 
not Sec. 426. 

Section 426, Criminal Procedure Code, does 
not apply to a person who has been bound over 
under Section 118, Cr. P. C., to be of good 
behaviour and who has preferred an appeal 
under Section 406, Cr. P. C. In such a case 
the appellate court has power under Section 
498, Cr, P. C., to admit the appellant to bail, 
but that section does not empower the appel- 
late court to pass an order under Section 426 
suspending the execution of the order appealed 
against. Masunia v. EMPEROR. 1337 
——Sec. 426 (3)—Interpretation of. 

On a plain interpretation of Clause (3) of 
Section 426, Criminal Procedure Code, the 
period during which a person is released on Lad 
cannot reduce the term of the sentence. 
NARAIN SINGH V. EMPEROR. 1168 
—— Sec. 437—Scope of—"Improperly dis- 
cherged”—Mesning of. 

Section 437, Criminal Procedure Code, is 
mainly intended to meet the case where a 
magistrate wrongly considers that he has jur- 
isdiction to try a certain case and proceeds to 
try that case; and where the Sessions Judge or 
the District Magistrate considers that the facts 
alleged show a case triable exclusively by the 
Court of Session and that the inferior court has 
improperly discharged an accused person. 

e words “an accused person has been 
improperly discharged by the inferior court” 
in Sec. 437, Cr. P. C., are general and cover a 


——igtifirge on any kind of charge and not 


CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 476 


sonia a on a charge of any off@nce 
exclusively triable by the Court of Session. 

The power of the Sessions Judge or District 
Magistrate to order commitment under Sec. 
437, Cr. P, C., is not limited to cases where in 
his opinion the finding of the magistrate is not 
only wrong-but perverse. Axopr Din v. Em- 
PEROR. 653 
—— Secs. 439 snd 423—Appeal by accused 
—W kether High Court con enbance sentence 
ander Sec. 439. 

When the High Court has before it on appeal 
a record of a criminal proceeding, the High 
Court can, though the record has only come 
to its knowledge in the appellate proceeding, 
proceed to exercise its powers of revision and 
enhance the sentence. CHUNBIDYA V. EN- 
PEROR. 602 
———Sec. 476—Order under—Omission to 
express opinion that « prosecution should follow 
—Effect of. 

Where after making an enquiry the Court 
passed an order under Sec. 476, Cr. P. C., hy 
which it was ordered that a complaint abould 
be made against the applicant under Sec. 193, 
I. P. C., beld, that the omission to express in 
so many words the opinion that it was expe- 
dient in the interests of justice that a prosecu- 
tion should follow did not make the order 
illegal. IBN ALI v. EMPEROR. 395 


—— Secs. 476 and 476B and Civil Courts 
Act of 1887, Sec. 22(1)—Munsif makes 
complaint under Sec. 476—Appesl to District 
Judge—District Judge trensfers appeal to 
Subordinate Judge—Wheiber Subordinate 
Judge competent to beer appeal. 


Where the Munsif made a complaint under 
Sec. 476, Criminal Procedure Code, and against 
this an appeal was filed under Sec. 476R to the 
Court of the District Judge to which the 
Court of the Munsif was subordinate within 
the meaning of Section 195 (3), Criminal Pro- 
cedure Code, and the District Judge trans- 
ferred the appeal to the Court of the Subor- 
dinate Judge. Held, that the making of the 
complaint under Sec. 476, Criminal Procedure 
Code, does ‘not amount to an ‘order’ within 
the meaning of Sec. 22(1), Civil Courts Act, 
and the Subordinate Judge had no jurisdiction 
to hear the appeal. Suiva Prasan v. Pau- 
LAD SINGH. 943 


—__—-Secs. 476 and 476B end Bengal, Agra 
and Assem Civil Courts Act of 1887, Secs. 21 
and 22 end Civil Procedure Code, Sec. 24— 
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- to hear such an appeal. MANPHOOL v. BUDHU.|! 


CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 476B 


Muhsif makes complaint under Sec. 476— 
Appeal to District Judge—Whether District 
Judge bas jtrisdiction to trensfer appeal to 
Subordinate Judge. 


Where after holding a preliminary eng 


under Sec- 476, Cr. P. oe. the Mana directed 


a complaint to be made, and against this an 
appeal was filed under Sec. 476B to the Court 
of the District Judge to which the Court of 
the Munsif was subordinate within the meaning 
of Sec. 195(3), and the District Judge trans- 
ferred the appeal to the court of the Subor- 
dinate Judge, held, that the District Judge has 
no jurisdiction under the Criminal Procedure 
Code to transfer: the appeal to the Subordinate 
Judge, and`in a case like this we should look 
for the power of transfer not in any civil 
enactment but in the Criminal Procedure Code 
itself. Merrpr Hasan v. EMPEROR. 66 
———Secs. 476B end 195 (3)—Complaiut 
under Sec. 476-.-By Small Cause Conrt— 
Appeal under Sec. 476B—Lies to District Jud xc 
—He must dispose of it brmself and not trens- 
fer it. 

A munsif invested with special powers as a 
judge of the Small Cause Coprt made a com- 
plaint against the applicant under Sec. 476, 
Cr. P. C. The applicant appealed to the Dis- 
trict Judge, who transferred the case to the 
Subordinate Judge for disposal. The Subor- 
dinate Judge dismissed the appeal. On revi- 
sion from this order, beld, that a Small Cause 
Court being'a court from whose orderè no 
appeal ordinarily lies, the order making the 
complaint was appedlable to the District Judge 
under Sec, 476B read with Sec. 195(3), Cr. P. 
G: and should be disposed of by him and ths 
order of the Subordinate Judge must be set aside 
as being without jurisdiction. Ram SARUP v. 
EMPEROR THROUGH BUDH SEN. 476 
Sec. 476B end Civil Procedure Code, Sec. 
24—Appeal under Sec. 476B—Pending tm 
Court of District Judge—Wheiher District 
Judge can transfer appeal to Subordinate 
Judge. 

It is not open to a District Judge in whose 
court an appeal under Sec. 476B, Criminal 
Procedure Code, is pending to transfer that, 


CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 494 


—Appeal to District Judge—Transferred to 
Subordinate Judge—Disposal of appeal cy 
Subordinate Judge dlegal. 

Where a judge of the Small Cause Court 
uiry | made a complaint under Section 476, Criminal 
Procedure Code, and the person against whom 
the complaint was made appealed to the Dis- 
trict Judge under Section 476B, Cr. P. C., Fut 
by some inadvertence the hearing of this 
ae was transferred to a Subordinate Judge; 

that in view of the provisions of Sec. 
476B read with Sec. 195(3) the District Judge 
himself had jurisdiction to hear the appeal and 
the Subordinate Judge had no jurisdiction to 
dispose of it. ABDUL GHANI KHAN v. Ram 
MOHAN Lat. 671 
——Secs. 480, 342 al 364—Accused— 
Refusal to sign record of examination. 

The accused had already made a statement 
and on a subsequent date after there had been 
some further cross-examination of the witness 
the court put further questions to him which 
he refused to answer and then refused to sign 
this later statement. Held, that the accused 
having refused to sign the record of his exami- 
nation as required by Sec. 364(2), Cr P. C., 
was liable to punishment under Sec. 180, 
I. P, C. read with Sec. 480, Cr. P. C., and he 
was not entitled to any protection under Sec 
342(2), Cr. P. C. Morti Lan v. EMPEROR 

; 1058 
——Secs. 488 end 489—Maintenance order 
—Wife returning to live with busbend—W be- 
ther order becomes ineffectual. 

The general principle of law that an order 
whose term is not fixed and whose currency is 
not made expressly dependent upon the con- 
tinued existence of some circumstance or set of 
circumstances, remains in force until it is can- 
celled, is prima facie, applicable to maintenance 
orders passed under Sec. 488, Criminal Proce- 
dure Code. The husband may, on proof of cir- 
cumstances specified in Sec. 488(5) or Sec. 
489, Cr. P. C., obtain the cancellation or modi- 
fication of the original order, as the case may 
be, and until he does that, the original order 
must be deemed to be still in force. So long 
as the order stands, it is capable of being 
enforced, though in the case of the wife re- 


appeal to the Court of a Subordinate Judge a turning to live with her husband it would rc- 


the Subordinate Judge bas not got jurisdiction; 


473° 


main suspended for the period during which 
she lives with her husband. PEAREY LAL v. 
NARAINI. 1136 


———Secs. 476B end 476—Judge of Small ———Sec. Gs wee ee semis 
Cause Court- makes complaint under Sec. 476|| to. 
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CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 528 

Where the prosecuting inspector in opening 
the case said that he wanted to prosecute- all 
the accused under Secs. 420, 468 and 120B, 
I. P. C., and that there was no case under Sec. 
218, I. P. C.; beld, that this did not amount 
to a withdrawal by the prosecuting inspector 
from the offence under Sec. 218, I. P C. 
ALOPI Din v. EMPEROR. l 653 
Sec. 528—Case transferred—Withost 
notice to opposite party—Effect of. 

Though Sec. 528, Cr. P. C. does not provide 
for any notice to the opposite party, yet it is 
desirable that a notice should be given to the 

opposite party before an order of transfer is 
passed. An omission, however, to give such a 
notice will not make the order illegal and would 
» be no ground to set aside the order. CHHOTTY 
Lau v. TINKE LAL. 1053 


———Sec. 537—Cross-cases—Joint trial— 
Irregularity curable sf accused not prejudiced. 

The joint trial of two cross-cases, the prose- 
cution evidence in one constituting the defence 
evidence in the other, is an irregularity which 
. could be cured under Sec. 537, Cr. P. C., pro- 
- vided there was no prejudice to the case for the 
accused. GANGA SINGH v. EMPEROR. 423 


Sec. 537—Summeary trial under Sec. 
379, I. P. C.—Failure to comply with Secs. 
342 (1) end 263 (g), Cr. P. C—When cured 
ander Sec. 537, Cr. P. C. 

oe Sia Raw v. EMPEROR. 237 


'- CRIMINAL TRIAL—Accused—Whether car 
: be convicted on uncorroborated statement of 
an accomplice. — 

It is the invariable practice of the Courts not 
to convict an accused person on the uncorro- 
borated statement of an accomplice. KUNJI V. 

[ EMPEROR. 9539 


| —_——Identification parade—Persons identi- 
fied—Heve distinguishing marks. 

Jt is not always justifiable to infer that 
identification parades have been conducted 
improperly because some of the persons who 
have been identified have very distinguishiag 
marks, But where grave suspicion has been 

thrown on the prosecution, it is impossible to 
avoid the further suspicion that advantage has 
! been taken of such distinguishing marks in 
| order to prepare the witnesses. EMPEROR FY. 
) BHAGWAT. l 1070 
<  DEFAMATION—Absolute judicial privil xe 

“ Extends to ‘judicial’ tribunals but not to 

—ooegMiistrative’ tribunals. 


— 











EASEMENTS ACT (V of 1882), Sec. 5 


An absolute judicial privilege in re to 
defamatory statements extends not only to €e- 
cognised courts of justice but also to tribunals 
exercising functions equivalent to those of an 
established court of justice. But it does not 
extend to Commissioners and others who exer- 
cise merely administrative functions. Such a 
person will be protected if he establishes that 
he spoke the words complained of on a prm- 
leged occasion, and the plaintiff fails to prove 
express malice. WILLIAM Francis O’CONNOR 
v. GoRDON WALDRON. 37 


DISTRICT BOARDS ACT (Local, X of 
1922), Sec. 126 and Pens} Code, Sec. 179— 
Oral questions put to a person by assessing 
officer of a District Bosrd—Refusal to answer — 
Whether can be convicted under Sec. 179, 
I, P. C. 

Where the applicant, who was not called 
upon by a written communication to give in- 
fortnation under Sec. 126, U. P. District Boards 
Act, refused to answer certain oral questions 
put to him by the assessing officer of a Dis- 
trict Board, and he was prosecuted and con- 
victed under Sec. 179, I. P. C. Held, that 
Sec. 126, District Boards Act, did not apply, 
and the applicant being not le bound to 
answer these questions tru y, the convic- 
tion under Sec. 179, L P. C. could not be 
maintained. KUNWAR SEN v. EMPEROR. 

1021 
Sec. 192(1)—Scope of—Private con- 
tract entered nto with the Board—Sutt agaist 
Bosrd by the contractor for money due to him 
—Limitation. 

Where a contractor, who had entered into 
a private contract with the District Board, 
brought a suit against the District Board for 
refund of a deposit made by him as security 
and for recovery of money on account of extra 
work-done by him under the orders of the 
overseer and engineer of the Board, which was 
not expressly sanctioned by a resolution of the 
Board. Held, that the suit was not governed 
by Sec. 192 (1), District Boards Act, but was 
governed by the ordinary three years’ rule un- 
der the Limitation Act. District BOARD, 
ALLAHABAD THROUGH THE CHAIRMAN F. 
BEHARI LAL. 1214 
EASEMENTS ACT (V of 1882), Sec. 5— 
Right to drain sewage water on to servient bene- 
ment—W hetber continuous easement, 

The right annexed to one house of leading 
sewage water through a drain passing across 
another house is a continuous easement within 
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EASEMENTS ACT (V of 1882), Sec. 18 
the meaning of Section 5, Easements ‘Act. 
BAJ Moman Lat v. Hazari Lar. 1330 


———Sec.- 18—Customery tight of privacy 
—Action fo restrain interference with such 
right—What plaintiff must show—Finding of 
lower appellate court as to custom end if 
limits—Binding on High Court. 

To succeed in an action to restrain any in- 
terference with a right of privacy, a plaintiff 
‘must show not only that such a tight of 


_ privacy exists by custom in the district in 


which the premises are situated but also that 
he has in fact enjoyed’ such a right “and that 
it has been substantially or materially affected 
by the acts of the defendant. 

Whether a customary right of privacy exists 
and the nature and limits of such a custom, 
if it does exist, are questions af fact and the 
findings of the lower appellate court, if based 
on admissible and relevant evidence are con- 
clusive. Tra Ram Josm v. Ram Lar San. 

' 432 


— Sc. 18—Customery right of privacy 
in the United Provinces—Whether Court con 
take judicial notice under Sec. 57, Evidence 
Act. 


closing up of a large window in the upper 
storey- opened recently by the defendants,” on 
the ground that her customary right of privacy 
was infringed inasmuch as her court-yard and 
house were overlooked, and: the lower appellate 
court decreed the suit. Held, that such a 
right of privacy is of general prevalence and 
has been commonly recognised in the United 
Provinces and it is open to a court to take 
judicial notice of such.custom having the force 
of law under Sec. 57, Evidence Act, and it is 
therefore not necessary that there should b: 
evidence produced in each case to establish tk- 
existence of such a custom im the particular 
locality, and the plaintiff’s suit was rightly 
decreed. NmaL CHAND v. BHAaGwAN Dz. 


l 1121 
——Sec. 18—Right of ponies branches 
of trees over another’s d—Whether cin 
exist, A 


There can be no y easement under 
Sec. 18, Easements Act, of nrojecting the bran- 
ches of trees growing on one’s land over the land 
of another. HAKIMULLAH v. MoHammMav 


- SAMIULLAH. 953 
EVIDENCE ACT (I of 1872), Sec. 15— 
Scope of. 


Kepar Natu v. EMPEROR. 
30 
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EVIDENCE ACT (I of 1872), Sec. 91 


———Sec. 24—Confession cansed by induce- 
ment—Irrelevent—Truth of confession m- 
material, 

Where in considering a confession the Ses- 
sions Judge held, that although the circums- 
tances strongly suggest that the accused mak- 
ing the confession received an inducement from 
the police, namely, that he would be made a 
prosecution witness, it did not necessarily follow 
that the confession was false; and the Judge 
used the confession although be remarked that 
“very little reliance could be placed upon it.” 
Held. that what the Judge had to consider was 
whether- the confession could be used as evi- 
dence if it was caused by some inducement. 
If it was not relevant it did not matter how 
many true facts were mentioned in it and it 
must be discarded altogether. Sarju v. 
EMPEROR, ` 960 
——Sc. 25—Mukbia—Not a police officer 
within the meaning of Sec. 25. 

‘A mukhia is not a.police officer for the pur- 
pose of Sec. 25, Evidence Act, and a confession 
made to him is not barred by Sec. 25. Ram 
CHARAN v. EMPEROR 78 


Sec. 90—Presumption pik es Le 
cable only to document before court "ot 
originals of copies. 

Section 90 of the Indian Evidence Act te- 
quires the production to the court of the partı- 
cular document in regard to which the Court 
may make the statutory presumption. If ths 
document produced is a copy, admitted under 
Section 65 as secondary evidence, and it is pro- 


duced from proper custody ahd is over thirty ' 


years old, then the signatures authenticating 
the copy may be presumed to be genuine, But 
no presumption as to the execution of the ori- 
ginal can be raised even though it may have 
been lost. Basanr SINGH v. Briy RAJ SARAN 
SINGH. 


—— Sec. 91—Momey advanced on oral con- 
tract—Afterwards bromissory note executed cs 
collateral security—Promissory note lost— 
Creditors suit for recovery of money—Whe- 
ther to be decreed. 

Where the plaintiff sued for recovery of 
money advanced to the defendant on an oral 
contract and the plaintiff’s case was that the 
defendant had subsequently executed a promis- 
sory note as collateral security which had been 
lost, and there was clear evidence in the form 
of receipt executed by the defendant that the 
case set up by the plaintiff was true. Held, 
that in the 
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circumstances the plaintiffs FY 
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òllaged by the plaintiff, namely, that part only 


EVIDENCE ACT (I of 1872), Sec. 91|EVIDENCE. ACT (I of 1872), Sec. 115 


should be decreed. Iswar Samar v. Mott} things, according to Sec. 97, Evidence Act, 
LAL 1149 | evidence is clearly admissible to show whether 


Sees: OF and 92 Sgle-deed-—Ammouni ‘t was meant that the deed should convey the 
of consideration—Term of contract—Oral | whole of the grove or only part of it. BANA- 
evidence to very consideration not admissible | PSAL SGH v. Noor MOHAMMAD. oes 
—Acknowledgment of receipt of consideration | ———Sec. 115—Estoppel—Nature of —Estop- 
—Whetber oral evidence to prove thet amount pel end waiver—Distinction between—W ords 
acknowledged was not received is admissible. and pbrases—O, K.—Mesnrng of. 

Where in a suit the defendant set up the! Estoppel is not a cause of action. It may (if 
defence that the consideration of the sale-deed | established) assist a plaintiff from denying the 
was not the amount stated therein but a lesser | existence of some fact essential to establish 
sum and that the extra sum had been entered the cause of action, or (to put it in another 
in the sale-deed in order to defeat and delay way) by preventing a defendant from asserting 
possible pre-emptors; beld, (1) that the amount | the existence of some fact the existence of 
of sale consideration is 2 term of a deed of sale, | which would destroy the cause of action. It 
and when the terms of a deed of sale have been |'s 2 rule of evidence which comes into opera- 
proved according to Sec. 91, Evidence Act, n0|tion if (e) a statement of the existence of a 
evidence of any oral agreement or statement | fact has been made by the defendant or an 
shall be admitted as between the parties to tle authorised agent of his to the plaintiff or some 
deed of sale or their representatives for the | one on his behalf, (b) with the intention that 
purpose of contradicting, varying, adding to, or | the plaintiff should act upon the faith of the 
subtracting from the amount of sale considera- | statement, and (c) that the plaintiff does act 
tion; (2) that the acknowledgment of receipt | upon the faith of the statemens. On the other 


of the whole or part of the sale consideration in | hand, waiver is contractual, and may constitute 
a deed of sale is not a term of the deed of sale | 3 cause of action; it is an agreement to release 


and oral evidence may be given to show that the | or not to assert a right. If an agent, with. 


amount acknowledged or any part of it was not | authority to make such an agreement on behuif 
received. of his principal, agrees to waive his principal’s 
Held, further (SULAIMAN, C. J. dissenting) | rights, then (subject to-any other question as 
prove that the amount acknowledged or any he will be bound by contract, not by estoppel. 
part of it was not received, this does not give There is no such thing as estoppel by waiver. 
the other party a right to produce evidence of | A statement to ground ,an estoppel must be 
any oral agreement or statement that the clear and unambiguous. 
amount of sale consideration was less than what| ‘The letters O. K. noted on a commercial 
is entered in the deed of sale. MOHAMMAD | document mean that the details contained in 
Tagı KHAN v. JANG SINGH. 560 | the document are’ correctly given. Dawsons 
——— Sec. 91 and Limitation Act, Sec. 20— | Banx, Loaren v. Neron Menxwa Karo- 
Endorsement. of payment on promissory note— | SHIKI KAIsHA (JAPAN COTTON TRADING CoM- 
Whether evidence to prove that no payment |PANY, LIMITED). 593 
was made admissible. —__—_Sec. 115—Estoppel by representation— 
RamsBoHaR Mism v. CHATURGHUN RAL +4 When comes into operation. 
304| Subsequent to the execution of a deed of . 
Sec. 97—Sale-deed—Extent of property | sale of certain property A, the vendor admitted 
sold—Boundaries indicated greater ereo—Num-|in a receipt for part of the sale consideration 
ber of plot indicated lesser eresa—Admissibility | that certain other property B (of which the 
of extrinsic evidence. vendor had mentioned himself as the owner in 
Where the language of a deed of sale, so far | the sale-deed) was also sold by the deed of sale. 
as the boundaries are concerned, is indicative | The vendee applied for mutation of the re- 
of the fact alleged by the defendant, namely, | gister not only about property A but also about 
that the whole of the grove was sold; and an- | property B and obtained mutation without aa; 
other part of the deed, which refers to the | protest. In a suit by the vendor against the 
number and area, is indicative of the, fact| vendee to recover possession of p B, it 
was pleaded by the defendant that plaintiff 
was estopped from alleging that property B had 
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of the grove was sold, beld, that in this state of 
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EVIDENCE ACT {I of 1872), Sec. 126 


nat been sold. Held, that as tht defendant was 
a party to the deed of sale (which transferred 
property A only), it cannot be said that he was 


deceived about 1ts true nature by the subsequent, 


conduct of the plaintiff, and further there wis 
no allegation that the defendant in any way 
changed his legal position at any time acting 
on the belief that he was the owner af property 
B. In these circumstances no estoppel could 
come into operation against the plaintiff and 
he was entitled to a decree for possession. 
MoD. Musa v. Qasas HUSAN. 964 
—— Scs. 126 end 162 end Criminal Proce- 
dure-Code, Sec, 94—Court orders counsel ‘o 
produce document in bis possesston—W bether 
counsel cen clatm protection under Sec. 126, 
Evidence Act. 


A Court is entitled to order a counsel present : 
in the court room to produce a document which, 


is in his possession at the‘time. It is the duty 
of the counsel to produce the document, and 
then request the court to consider his objection 
as to its production or admissibility. -Section 
126, Evidence Act, is inapplicable to such a 
case. ,, HABD ULLAH v. EMPEROR. 1176 


"____Sec, 133—Approver’s evidence—Valne 


of—Necessity for corroboration—Extent o) 
co ation. ` 

According to established judicial practice a 
conviction should not be based on the evidence 
of an approver unless it is corroborated by 


independent testimony which affects the accus- 
‘ed by connecting or tending to connect him 


with the crime. The corroboration need ‘iot 
be direct evidence that the accused committed 
the crime: it is sufficient if it is ‘merely circums- 
tantial evidence of his connection with .he 
crime. MoHan LAL v. EMPEROR. 479 
EXCISE ACT (Local Act IV of 1910), 
Sec. 60(4)—Accused cherged with being in 
possession of liquor in excess of permitted quan- 


tity—W hether can be convicted of offence of: 


possession of liquor not lewfully obtained. 

The accused was charged with being in pos- 
session of country liquor in excess of the quan- 
tity that he was allowed by law, and was con- 
victed under Sec. 60(¢),U. P. Excise Act of 
1910. On revision the High Court found that 
on the evidence it was not proved that the total 


` quantity in his possession was more-then the 


quantity allowed by law. It was then argued 
for the prosecution that the applicant had been 
rightly convicted, because he was in possession 
of a bottle of country liquor which he had not 
proved that he obtained lawfully. Held, that 
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FRAUD 


the applicant cannot be convicted of an of- , 


ence with which he had not been charged anJ 
the order of conviction must be set aside. 
SHEONANDAN vV. EMPEROR. 3,93 


EXECUTION—Com promise — decree—Cons- 
truction of—Payment by instalments—Tender 
of payment beld within time—Payment depu- 
sited in treasury next day—Whetber psymest 
in time, i 

-A compromise decree provided that if instal- 
ments totalling Rs. 13,000 ‘were paid on due 
dates the decree would be fully satisfied, and it 
was further laid down that in case the judg- 
ment-debtor failed to pay the instalments on 
due dates and three ihstalments were allowed to 
become overdue or the judgment-debtor failed 
to pay Rs. 13,000 in 2% years, then, in either 
case, the judgment-debtor would be liable to 
pay the entire decretal ` amount, viz., 
Rs, 20,000. No payment was made in respect 
of the first two instalments. On the date 
when the third instalment was payable the 
judgment-debtor filed a tender of payment of 
one instalment, which was actually deposited 
in the treasury on the next day. The judg- 
ment-debtor subsequently paid the, remaining 
part of Rs. 13,000 within the stipulated period 
of 244 years. The decree-holder then took out 
execution for the remaining Rs. 7,000 on the 
allegation -that the judgment-debtor did not 
comply with the conditions laid down in the 
compromise. Held, that on a true construc- 
tion of the compromise there was no failure 
to comply with its terms. Held, further, that 
tender having been made in time, payment 
thould be considered to have been made in 
time in the present case. Bary NATH BAL- 
MAKUND v. CHEDI LAL. 315 
FRAUD—Fictitions sale-deed—To defrend 
possible — pre-emptor—Pre-emptor actually 
defranded—Vendee or bis successor sues to re- 


cover possession—-W hether vehdor can disclose 4 


trye nature of trensaction—W ben snit should 
feil.. | 


Where the plaintiff sues to recover’ posses- 
sion of property sold to his predecessor 
by the defendant, it is open to the defendant 
to plead that the object of the transaction was 
to defeat a possible pre-emption suit and the 
sale-deed in:favour of plaintiff’s predecessor 
was fictitious and without consideration; and 
if the court-finds that the plaintiff’s predeces- 
sor and the defendant were in peri delicto inas- ` 
much as they acted together in order ¢rpembmens 


fraud a possible pre-emptor who was actually 
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FERRY l ; 
defrauded, the court, should refuse its support 
to either party letting the estate lie where it 
falls. Accordingly plaintif’s suit must 
fai. Nawas SINGH v. DALJIT SINGH. 627 
FERRY—Right of—Right to a monopoly— 
When cen be claimed. : 

Per RACHHPAL SINGH, J.—In India a person 
owning land on one bank of a river can acquire 
a right by easement which would entitle him to 
use the land belonging to another owner 0a 
the other side of. the river for che purpose of 
embarking and disembarking passengers. ‘There 
is, however, no law in this country which 
would entitle him to restrain competition. He 
cannot prevent the owner of the land on the 
other side of the river from starting a rival 
ferry which is run between lands -owned by 
him on both banks of the river. In other words 
there is no right to a monopoly. Such an 
exclusive right can be claimed only under a 
Crown grant. Ram SaxaL MALLAH v. 
NAGESHAR MALLAH. 4H 


GIFT—In favour of unregistered association 
—Whetber good in lew. 

Although an unregistered society cannot sue 
or be sued unless all the members are impleaded, 
there never has been a rule that such an un- 
registered society cannot hold property. Ac- 
cordingly an unregistered association is capable 
of being the recipient of a gift. MAHABIR Y. 
ANJUMAN WAZIFATUL MUSLIMIN. 1086 
GOVERNMENT OF INDIA ACT, Sec. 107 
—Powers of High Court under. 


The High Court is not competent either 
under Section 151, Civil Procedure Code, or 
under Section 107, Government of India Act, 
to interfere with or set right the order of a sub- 
ordinate court on the ground that such order 
had proceeded on an ‘error of law or an error of 
fact. MuKAND Lar v. Gaya Prasad. 549 
——Sec. 107 and Tenancy Act, Secs, 253 
and 264—Revenue case—No rtvision under 
Sec. 253—Whether High Court can use Sec. 
107, Government of India Act. 

Juaxn Kewat v. Ram NARESH. 357 
GROVE—Plented on occupancy bolding by 
tenani—Right of transfer—Tenancy Act II of 
1901, Sec. 20(2), | 

Where an occupancy tenant mortgaged a 
plot of his holding in 1913 and the finding of 


_the lower appellate court was that at the time 


of the mortgage a grove existed on this plot 
tenant had planted the grove with the 
implied permission of che zamindar, beld, that 


5 


HIGH COURT RULES 


the zamindar must have consented to the al- 
teration of this plot fram an occupancy tenfre 
to a grove tenure, and this plot therefore bw- 
came capable of mortgage and could be sold 
in execution of a mortgage decree. Ram 
CHANDER vy. Trwaxt Hus Lat. 505 


GUARDIAN AND WARDS ACT (YMI 
of -1890), Secs. 19 and 25—Court appoints 
father to be guardian of bis illegitimate 
daughter—Order tvalid—Proper order can be 
made under Sec. 2). 

The respondent applied to the court to Le 
appointed as guardian of his illegitimate 
daughter (five years of age) conceived in adul- 
terous intercourse between him and the wife 
(now deceased) of the appellant. The child 
was in the custody of the appellant, The 
court passed an order appointing the respon- 
dent as guardian of the child. Held, on appeal, 
that the order appointing the respondent as 
guardian was invalid by reason of Sec, 19 (b), 
Guardian and Wards Act; and the proper 
course is to pass an order under Sec. 25, Guar- 
dian and Wards Act, that the child be placed 
or taken into the custody of the father, and if 
the appellant failed to comply with the order 
within a specified period, he should be tried for 
contempt of court. GOVIND SINGH v. Ram 
PRASAD. 1016 


———Order under Sec. 25—When to be made 
—Welfare of minor—Peramount considere- 
tion. f 


Where a minor was very nearly of full age 
and she stated quite definitely that she did not 
wish to live with her husband, who ill-treated 
her; and her welfare was safe in the hands oi 
her father in whose custody she was at the 
moment; beld, on the application of the husband 
that his minor wife be delivered into his cus- 
tody, that in the circumstances it was not for 
the welfare of the minor to return to the cus- 
tody of the husband, and an order under Sec. 
25, Guardian and Wards Act, for the return of 
the. minor to her husband should not be made. 
SHYAMA vV. SHANKER. "1014 
HIGH COURT RULES—Chepter 1, R. 1, 
Sub-rules (x) end (xti)—Application for leave 
to appeal as panper— Jurisdiction of single jud se. 

A single judge has power to admit an appli- 
cation for leave to appeal as a pauper but he 
has no jurisdiction to dismiss the application 
on the ground that tt is barred by limitation 
if the valuation of the appeal is such that it 
is beyond his pecuniary jurisdiction. 
SHAHzADI BEGAM v. ALAKH NATH. 
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HINDU LAW —Adoption—Adoption of an 
orpben invalid—Permissible by custom—W ben 
and bow proved. ` 

The reason why under Mitakshara Law av 
orphan cannot be adopted is because a boy can 
be given in adoption by his father and his 
mother and such giving is an essential part of 
the ceremony. But where it is proved that the 
tribal custom binding on the parties does not 
prescribe such giving as a formality necessary 
to constitute a valid adoption, and that a bro- 
ther can be given in adoption, and that a boy 
might be adopted even after tonsure or inves- 
titure with the sacred cord, and that there is 
no age limit except that the age of the adop- 
tuve son should be less than that of the adop- 
tive father, thén it was clear that the condi- 
tions of the adoption under the Mitakshara 
Law were completely superseded by the cus- 
tomary law, and there was no reason for ex- 
cluding the adoption of an orphan under the 
customary law. Where the custom as recorded 
in Riwaj-i-am prescribes that the boy to be 
taken in adoption should be of the same gotra, 
but the adoption of a daughter’s son or a sister's 
son was also regarded as valid. Held, that the 
requirement as to the identity of the gotra wis 
only a recommendation and that a person of a 
different gotra might be adopted and the doc- 
trine of factwm valet was applicable to such 
adoption. The Riwaj-i-ams prepared in the 
Punjab were good evidence of the facts recorded 
thereon and the statements therein may be ac- 
cepted even if unsupported by instances. 
BASANT SINGH v. Bary Ray SARAN SINGH. 

847 
Adoption—Challenged ofter long time 
—Presumption in favour of validity. 

In 1903 2 Hindu widow, whose husband had 
died in 1879, adopted the defendant with great 
publicity and formality and to the full know- 
ledge of the reversioners as a son to her husband 
in pursuance of a written authority to adopt 
alleged to have been executed by the husband 
shortly before his death. The adoption was 
not questioned in the widow’s lifetime, bur 
after her death the reversioners instituted a 
suit in 1923 impugning the validity of the 
adoption on the ground that the alleged authn- 
rity to adopt was a forgery. At the trial it was 
proved that all the 12 marginal witnesses to 
the deed and the scribe were dead and six of 
them died after the adoption, and the evidence 
adduced to prove the genuineness of the autho- 
rity was somewhat meagre. Held, that the 
Validity of the adoption having been chal- 


34 





HINDU LAW 

lenged after the expiry of a long time, every 
presumption should be raised in favour of its 
validity. No adopted son should be deprived 
of his status after a long time except upon the 
strongest proof of the alleged defect in his 
title. Basanr SINGH v. Briy RAJ SARAN 
SINGH. 847 
Adoption—Widow—Only son adopt:d 
in another family—Subsequently widow adopts 
a son to ber deceased busband—wW bether adop- 
tion valid. 

After the adoption of her only son 2 Hindu 
widow adopted a boy as a son to her husband. 
Held, that the adoption was valid and the fact 
that it might defeat an estate already created 
would not effect its validity. VIJAYSINGJI 
CHHATRASINGJI V. SHIVSANGJI BHIMSANGJI 

690 
———Alienation—Joint family—Right of son 
born subsequent to alienation—To question 
alienation—Limitation. 

An alienation of joint family property made 
by a father who has sons then living, the akena- 
tion not being one for legal necessity or for 
payment of an antecedent debt, is invalid if 
made without their consent. Such an alie 12- 
tion may pe set aside not only at the instance 
af those sons but at the instance of any son 
born after the date of alienation unless it was 
ratified by them before his birth. 

The cause of action in a suit to set aside the 
father’s alienation arises when the alienee takes 


possession of the property. ‘The period of 12 
years is therefore to be counted from that 





date. That is the material date not only as- 


regards the suit of a son in existence at that 
date, but also the suit of a son not in existence 
at that date. The subsequent birth of the 
latter does not create a fresh cause of action, 
or a new starting point from which limitation 
should be reckoned. Ram Deo Kurmt v. Ram 
RATHI. ` 946 
Alienation—Joint femily property—- 
Sale not binding on family—Pait of sale consi- 
deration found to be for necessity—Form of 
decree. = 3 

Where, in a suit to set aside a sale deed of 
joint family property executed by the manager, 
the court holds that the sale deed is not binding 
on the family, the proper order to make is to 
set aside the sale on condition that the plain- 
tiffs should pay to the purchaser the amount 
of the consideration found to be for legal neces- 





sity. In such a case the court has no juriséteciswma— 


to make a new bargain between the parties to 
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HINDU LAW : 
the sale, to split the parcels, and to compel the 
purchaser to accept a portion of the property 
(included in the sale-deed) which if sold 1t 
the time of the execution of the sale-deed in 
question would have fetched a price equal to 
the amount of consideration justified by neces- 
sity. Nacappa CHETIIAR «lias CHOKKA- 
LINGA CHETTIAR V. BRAHADAMBAL AMMANI 
RAJAYEE SAHIBA. 603 
Alienation—Manager—Borrows money 
secured by mortgage—To finance new business 
—Femily of father and minor sons—W ben sous 
liable—Mortgage debt—One part valid end 
other part invalid—Debtor makes 
Appropriation. 
Where the father, as manager of a joint 
Hindu family of which his minor sons are 
members, contracts a loan secured by a mort- 
gage of joint family property, with a view 
to finance a new business, the sons are not liable 
for the payment of the loan, unless the trans 
action was for the benefit of the estate and the 
family or was for legal necessity. 


Per SuLAM4AN, C. J.—The mere fact that 
the money borrowed by the manager was re- 
quired for the purposes of 2 new business would 
hot by itself be any justification for the aliena- 
tion of family property. If in addition thereto, 
it could be shown that there was either a pres- 
sure or necessity to continue that business as it 
was the mainstay of the family, or that the par- 
ticular transaction was at the time beneficial to 
the family and the family estate, the transaction 
would be upheld. The question whether the 
transaction was for such benefit or not is a 
question of fact depending on the cipcums- 
tances of the case, and it is for the court to 
decide whether it was so beneficial and was 
such as an ordinary prudent manager would 
have entered into in the interest of the family. 

Where a manager of a joint Hindu family 
borrows money by mortgaging joint family 
property, and one part of the debt is binding 
on the mortgaged property and the other part 
of the debt is due from the mortgagor per- 





~ 


sonally, and the mortgagor makes a part pay- |. 


ment towards the mortgage debt, and no appro- 
priation is made either by the debtor or ths 
creditor, and the creditor claims that the sum 
repaid should be applied proportionately to the 
discharge of the two parts of the debt, viz., 
secured and unsecured; beld, that applying the 
principle of Sec. 61, Contract Act, the pay- 

be applied as prayed by the creditor. 
Ram NATH v. CHRANJI Lar. 177 
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——Compromise—last male owner—Dies 
—Compromise as to distribution of bis fro- 
perty—Person taking benefit of compromiie 
subs tly claiming as reversioner—Es- 
topper; ' 

After the death of the last male owner his 
property was entered in the revenue papers as 
in the possession of his daughter, A, and his 
widowed daughter-in-law, B. ‘These two ladies 
set up a claim that B was entitled to adopt A’s 
daughter’s son as a son to her deceased husband,” 
and there was as a result an agreement with a 
reversioner. According to this agreement the 
reversioner was to obtain one-third of the pro- 
perty (of the last male owner) on the death 
of either of the ladies, whoever died first, and 
the remaining two-thirds of the property was 
allowed to go to A’s daughter’s son on the 
allegation that he was sie by B to her 
deceased husband. B died soon after the agree- 
ment was made and the reversioner, according 
to its terms, took ion of one-third of the 
property and he and his heirs remained in pos- 
session ever since. When the succession opened 
upon the death of A, it so happened that the 
reversioner, who was a party to the agree- 
ment, was the nearest reversioner. On a suit 
by the heirs of this reversioner for recovery of 
two-thirds of the property in the hands of the 
adopted son, beld, that in so far as the rever- 
sioner agreed to settle the dispute which arose 
out of the claim of the ladies that <A’s 
daughter’s son could legally be adopted and ac- 
cepted consideration for recognising the adop- 
tion, the reversioner and his heirs are bound by 
the arrangement. CHUNNU LaL v. Swami 
PRASAD. 326 
—_——_Inberitance—Mother—wW bether beir io 
ber illegitimate son. 

Under the Hindu law a2 mother is an heir to 
her illegitimate son. JAGARNATH GR y. SHER 
BAHADUR SINGH. 
Joint family of father and adopted son 
—When property originally belonging to father 
and thet acquired with its ald to be treated as 
joint property. 

Where 2 Hindu, who possessed self-acquired 
property, took a boy in adoption, and after his 
death the adopted son contended that he and 
his father were joint owners of the entire pro- 
perty originally belonging to the father and 
that acquired with its aid; beld, that when the 
boy was adopted ex bypotbesi he had no interest 
in his adoptive father’s property, and the con- 
tention of the adopted son cannot succeed un- 
less it is established by evidence that there was 


35 





150 - 


HINDU LAW oo 

a glear intention on the part of the father 
waive his separate rights to the property which 
he possessed at the time of taking the boy in 
adoption, and subsequently treated it and the 
properties acquired with its aid as joirit pro- 
perties belonging to himself and his adopted 
son. MacaNn Lat v. KaisHna Bor iss 
RAJWANTL PA 729 
Joint femily—Suti—Father as menacer 
can represent bis sons—Decree passed on slate- 
ment of referee—When binding on sons. 

A Hindu father, as manager of the joint 
family, can represent his sons in a suit, and a 
decree passed on the statement of a referee to 
whom the suit is referred by parties is binding 
on the sons unless it be shown that the father’s 
act in referring the suit was tainted with fraud 
or collusion. DHAaRUP Ray Mism v. Ramu 
AUDHESH MISR: l 693 
Joint femily—Transsction entered into 
by manager—When bindmg on joint femily. 

A transaction entered into by the manager 
of a joint Hindu family to be binding om the 
other members need not be one which -the 
manager is compelled to enter into as a defen- 
sive measure in order to protect the family pro- 
perty. There may be cases in which a trans- 
action is so advantageous that any prudent per- 
son would certainly enter into it and in iR 
circumstances such a transaction would be 
binding upon the family as a whole. ` This 
principle, however, should not be extended too 
far. It must not be supposed that the 
Managing member of a joint family is 
entitled to -transfer the family property 
merely because he thinks that the trans- 
fer will be for the benefit of the family. 
Something more than that is required to make 
the transaction binding upon the family. It 
must be a transaction of which no prudent 
person acting as manager could fail to take 
advantage. The manager is not -entitled to 
speculate with the family property even if he 
does so in good faith believing that his con- 
duct of affairs will ultimately be of advantage 
to the family. Ray Smnew v. KISHAN Lar. 
. 464 
Joint Arndu femily—Acquires property 
with joint efforts—Whether cen become jolt 
family property in which their sons will take 
miterest by birth. . 

Macan Lat v. KRISHNA BEL 729 
Joint Hindu faemily—$elf-acquired pro- 
perty. of a member—Mortgaged by bim in 
association with other members—Effect of. 

The fact that a' member of +a joint Hindu 
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family associated his son and grandson with 
himself while executing two mortgage deeds 
with respect to his self-acquired property, is 
not by itself ‘sufficient to justify the inference 
that he abandoned his separate and exclusive 
rights in the property in favour of the joint 
family consisting of himself, his son and 
grandson. GOVIND PRASAD v. SHANTI SWARUP. 
737 
Last male owner—Dies—Mother suc- 
ceeds—Death of mother—Deughter spends 
money on funeral ceremonies and obtains pos- 
session of estate—Reversioner’s snit for posscs- 
sion—W bether danghter entitled to retain pos- 
session till she is paid money expended by ber. 
` The funeral expenses as well as the expenses 
of Saradh ceremonies of the mother and the 
widow of the last male owner are defrayable 
out of his estate. If a person is obliged to 
spend money on the funeral ceremonies of the 
mother of the last male owner of the estate then 
it is open to him to sue the reversionary heirs 
and obtain a decree. But he is not entitled to 
retain possession over the estate till the money 
by him on the funeral ceremonies of 
the mother of the last male owner have been 

paid. 

On the death of the last male owner his 
mother succeeded to his estate. While in pos- 
session she made a will in favour ‘of her 
daughter but the reversioners obtained a dec- 
laration that the will was invalid. On her 
death the reversionary heirs of the last male 
owner instituted a suit for possession against 
the daughter, who had obtained possession after 
the death of the mother., The daughter con- 
tended that the reversioners could not get the 
estate without paying her the funeral expenses 
of the mother. and the expenses incurred by 
her in the medical treatment of the mother. 





Held, that on the death of the mother, the | 


estate vested in the reversioners of the last male 
holder, and the daughter, who obtained wrong- 
ful possession over it, cannot claim a right of 
lien in respect of the estate, and the revyer- 
sioners’ suit for possession must be decreed un- 
conditionally. Nano RANI v. KRISHNA SAHAL 

715 


Mitakshera—Reunion—Persons with 
whom valid—Pertition—Deed—Condition—If 
any of the parties dies sonless then bis property 
shall devolve upon the other who bed a son 
—Interpretation of. 
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A reunion under the Hindu Law of Mx 


shara school can only take place between per- 
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sons who had been parties to the original par- 
tition. l 

One of the conditions in a partition deed 
provided that if any of the three persons dies 
sonless then his property shall devolve upon the 
other who had a son. Held, that the condition 
could only bind the original parties to the 


partition and not their heirs. Ram NARAIN 
CHAUDHRY v. PAN KUER. 270 
Partition—Subsequent conduct—Evi- 





dence of —When relevant. 

Where the evidence as to the actual fact of 
separation is not conclusive, evidence as to sub- 
sequent conduct is not only relevant but most 
valuable as it can materially assist the court 
in coming to a conclusion upon the issue whe- 
ther or not tion took place as alleged. 
On the other d if the evidence called to 
‘prove actual separation clearly establishes that 
fact then evidence as to subsequent conduct 
inconsistent with actual separation cannot 
affect the issue unless it establishes an actual 
revision aftcr the proved separation. RAGHU- 
NATH SAHAI v. KuNJ Benan LALL. 1180 
: Partition snit—Plaintiff applies for in- 
clusion of bis sbere of a Bank deposit in the 
final decree—In en earlier suit plaintiff bad 
obtained a decree in respect of Bank deposi 
but this sust for partial partition was wlth 
mately dismassed—Wbetber conrt empowered 
fo direct inclusion. 

A member of a joint Hindu family insti- 
tuted a suit against the other members of the 
joint family for recovery of his share of a 
Bank deposit and obtained a decree. Pending 
ai appeal he instituted a suit for partition 
against the same parties for the remaining joint 
family property. In the latter suit a preli- 
minary decree for partition was passed by the 
trial court. Subsequently the appeal against 
the decree in the first suit was heard and suit 
dismissed on the ground that a suit for a partial 
partition was not maintainable. Thereupon in 
the proceedings for the preparation of a final 
decree in the second suit the plaintiff applied for 
inclusion of his share in the Bank deposit which 
he had claimed in the first suit and excluded 
in the second suit. Held, that it-was permissible 
for the court to direct inclusion in the par- 
tition proceedings of the plaintiff’s share of the 
Bank deposit. Guran Dirra v. T. R. Drrra. 
Pitt: a 251 
Religions endowment—De facto mabant 








=) to recover math property-—W bether suit 


maintainable. 
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‘Where a person, though not duly installed, is, 
in fact, the mahant of a math, he is entitled to 
recover (for the benefit of the math) the pro- 
perty which belongs to the math and is wrongly 
held by the defendants, who are in no better 
position than trespassers. MAHADEO PRASAD 
SINGH v. Karta BHARTHI. 678 
—_——-Senyasi—Child initiated as a chela— 
Whether can be beld to be a Nibeng Sanyasi. 
Where a child 16 months old was initiated as 
a chela by a sanyasi but there was no evidence 
as to the performance of requisite ceremonies on 
his attaining puberty and it was proved that he 
was married and owned property, beld, that he 
could not be held to be a Nibang sanyasi but 
was only a grihast goshain. JAGARNATH GIR 
y. SHER BAHADUR SINGH. 
—— Succession —Mitekshara — Samenodakas 
—Inter pretation of. 
Under the Mitakshara, samanodakas include 
only those agnztes whose relationship to the 
deceased extends from the 8th to the 14th 
degree from the common ancestor, and in the 
absence of any such agnate the estate devolves 
upon his bandhus. ATMARAM ABHIMANJT V. 
BAJIRAO JANRAO. 816 
Widow—Compromise with collaterals 
—Whether settlement binding on daughters. 
On the death of a Hindu, J, dispures 
arose about succession to his property. 
One collateral asserted his title to the pro- 
perty on the allegation that he was the adopted 
son of J, whilst other collaterals set up a claim 
that 7 had died as a member of a joint Hindu 
family and they were entitled to succeed to 
his property by way of survivorship. On the 
other hand the widdw of J claimed a widow's 
estate and there was also the question at issue 
whether after her death J’s daughters or the 
collaterals should succeed. The disputes which 
had arisen led to an agreement by which the 
auestions in issue were referred to arbitration. 
The agreement recited that there was a dis- 
pute between the parties in respect of the pro- 
perty of J but did not go into further detail. 
This agreement was followed by an award by 
which the widow was to remain in possession of 
all the property during her lifetime and after 
her death property yielding an income of 
Rs. 600 was to go to the collaterals and the re- 
maining property yielding an income of 
Rs. 2,000 was to go to the daughters. On he 
death of the widow the surviving daughter 
sued the collaterals for possession of the pm- 
perty allotted to them under the award. Held, 
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that the agreement and the award were bind- 
inf on the daughter. SaJJANPAL SINGH v. 
HaRNARAINI KUNWAR. à 695 
Widow—Alienstion—Legal necessity— 
Recital in deed—Value of. 

The recital of necessity in a deed of transfer 
executed by a Hindu widow is clear evidence 
that a representation was made to the purchaser 
that such necessity existed, and if the circums- 
tances are such as to justify a reasonable belief 
that an enquiry would have confirmed its truth, 
then when proof of actual enquiry has be- 
come impossible, the recital, coupled with such 
circumstances, would be sufficient evidence 
to support the deed. BHAGWATI PRASAD Vv. 
Musu LAL AND BANKEY BeHaArRI Lar. 119 
Widow—Joint family of two brothers 
—Execute agreement giving widow income of 
an estate creatél for ber—Whetber estate for- 
feited by unchastity. 

Where two brothers, who constituted a 
joint Hindu family, executed a documeat 
whereby they agreed that in the event of one 
brother dying without leaving male issue, his 
widow should have and enjoy for her life an 
interest in 2 moiety of the joint property 
equivalent to the interest which the widow 
of a sonless and separated Hindu would have 
in her deceased husband’s estate and that the 
estate should be managed by the surviving 
brother, who should pay the widow her share 
of the profits. Held, chat what the widow was 
given under the document was not mainten- 
ance but the income of a vested estate in pro- 
perty specially created for her by the two 
brothers, and in the absence of any provision 
in the document making chastity a condition 
of the enjoyment by her of the estate bestowed 
upon her, of unchastity, even if 
established, would not cause a forfeiture of the 
estate she had got under the document. 
LAKHMI CHAND v. ANANDI. . 1163 
Widow—Remarriage according to Arya 

faith—Whether forfeits busbend’s 











Samayjic 
estate. , 

Where the plaintiffs sued for possession of th: 
property in the hands of the defendant, who 
had been a widow of their collateral, on the 
allegation that she had remarried according to 
the Arya Samajic faith and had forfeited the 
estate of her “husband which now vested in 
them. Held, that in the absence of proof 
that among Arya Samajists 2 Hindu’ widow 
remarrying loses her husband’s estate, it must 
be held that the defendant has not lost her 
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HONORARY MUNSIFS ACT (Local Act 
II of 1896), Sec. 8 


estate merely because she has remarried under 
the Arya Samaj rule which permits such 
remarriages. GANGA SARAN SINGH v. SIRTAI 
KUER. 1174 


Widows—Under Court of W erds—Suit 
by Collector to recover pert of their busbends’ 
estate—CoHector applies to withdrew suit— 
Next reversioners right to be tmpleaded as 
Where a suit had been filed by the Col- 
lector under the local Court of Wards Act 
as representing two widows for possession of 
the suit properties which were alleged to form 
part of the estate of their deceased husband, 
and the Collector applied to withdraw the 
suit, the nearest reversioner had a right ex 
debito justitie to be added as a plaintiff and 
given an opportunity of continuing the suit 
if so advised. ATMA Ram v. BENI Prasan. 
| 1124 
Widow. in possession of ber deceased 
busband’s property—Rents peysble to widow 
—Whether liable to pey busbend’s debts. 
The decree-holder applied for execution of 
his decree by attachment of rents due from 
the tenants holding land left by the deceased 
judgment-debtor. His widows objected to 
the attachment of the rents on the ground that 
they accrued after the death of their husband 
and were therefore their personal property 
and not part of the assets left by the deceased. 
Held, that the rents which have accrued due 
and are payable to the widows must be con- 
sidered to be part of their deceased husband's 
estate and therefore liable to pay his debts. 
The widows are in possession of the property 
belonging to their husband as his legal repre- 
sentatives. The facts that they have widow's 
estate under the Hindu Law does not make 
them any the less legal representatives of their 
husband. It may be that in the eye of the 
Hindu Law their position as representatives of 
the estate of their deceased husband is peculiar, 
but so long as they are alive they alone repre- 
sent the estate of their deceased husband, and 
the income accruing from the property in their 
Possession as . legal representatives of their 
deceased husband is income accruing from his 
estate and therefore an integral part thereof. 
PHOoL Kunwar v. Ram Ram. 230 


HONORARY MUNSIFS ACT (Local Act 
U of 1896), Sec. 8 and Civil Procedure Code, 
Sec. 24(4)—Case trensferred from = 
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esxaser™payable called “theka profits” 


INCOME TAX 
Whether decision of Honorery Munsifs appeal- 
able 


BHARAT- LAL y. JIWAN SINGH. 200 
INCOME TAX—Parinership—Dissolution of 
—Profits received by partner on dissolution— 
Liability to income-tax. 

On dissolution of a partnership an outgoing 
artner has the right to receive payments of 
kis profits, profits which were his before dis- 
solution and do not cease to be his on dissolu- 
tion and such share of profits is properly liable 
to assessment for income-tax. A shareholder 
of a2 company in winding-up is entitled to a 
share*of the assets of the company and for the 
purpose of ascertaining such assets it is quite 
immaterial whether the company, originally 
them by way of capital or profits. 

What is distributed is a lump sum and no re- 
construction into a division of capital and 
profits is necessary or in many cases possible. 
Therefore no part of any sum received by a 
share-holder as his share of the assets of a 
company is liable to assessment for income-tax. 

The assessee who was a partner in a firm 
carrying on business at Colombo retired from 
that firm and on account being taken was paid 
a large sum of money by way of his share in the 
capital, surplus capital, share of profit and 
interest thereon, Held, that on receipt of che 
share, profits and interest thereon in India he 
was rightly assessed to income-tax thereupon. 
COMMISSIONER OF JNcomE Tax, MADRAS vV. 
P. R A. L. MUTHUKARUPPAN CHETTIAR. 

863 


INCOME TAX ACT (XI of 1922), Sec. 
2(1)— Agricultural income’—Meening of. 
The word ‘income’ in Sec. 12(1), Income 
Tax Act, is not limited by the words ‘profits’ 
and ‘gains.’ Anything which can properly be 
described as income, is taxable under the Act 
unless expressly exempted. MAHARAJ KUMAR 
GOPAL SARAN NARAN SINGH v. Comwas- 
SIONER OF INCOME Tax, BIHAR AND ORISSA. 
925 
secs. 2(1) (a) and 4(3) (vit) — Agri- 
cultural income’—Meaning of—Assessee— 
Money-lending, business—Money edvenced on 
‘xerpesbgi lease’—Interest to come ont of rents 
of estate mortgaged —wW bether income taxable. 


The assessee in the course of a money-lending 
transaction advanced money on a oe 
lease” on the condition inter alia that 
was to 
come out of the rents and profits of the estate 


INCOME TAX ACT 
Sec. 10 


mortgaged to him. Held, that the assessee being 
in possession of the property and the income 
having been derived from agricultural land 
was exempt from assessment to income-tax. 
COMMISSIONER OF INcomE Jax, BIHAR AND 
Orissa v. MAHARAJDHRAJ Sm KAMESHWAR 
SINGH OF DARBHANGA. 978 


—_—— Secs. 2(15) end 16—Decretal emount 
—Not recelved—Whether to be included in 
"total income’ of the assessee— Sec. 4—Scope 
of. 

There is nothing in Sec. 2(15) or in Sec. 16 
of the Income Tax Act which would imply 
that the ‘total income’ of the assessee is to in- 
clude an amount which had been decreed but 
which had not been received. Sanu Jac- 
MANDAR Das v. INCOME Tax COMMISSIONER. 

374 
——Secs. 3 end 2(6A) and Contract Act, 
Sec. 239—Joint Hindu femily—Whether can 
constitute partnership with a firm. 

No partnership can be legally constituted 
between a joint Hindu family and a firm. 
PARBHU Lat Pearey Lat v. Income Tax 
COMMISSIONER, U. P. 554 
—§ Sec. 4—Accruing or arising’ —Meen- 
ing of. 

The words “accruing or arising” in Sec. 4, 
Income Tax Act, merely refer to the connec- 
tion between the income and the country in 
question, British India, and they do not explain 
what is income or what is not income. SAHU 
JAGMANDAR Das v. Income Tax Commis- 
SIONER. 374 


—— Secs. 10 end 4(3) (vit) —Assessee ad- 
vanced sums for prosecution of an appeal— 
In the event of eppes! succeeding the money 
was to be repaid ‘with an additional sum-— 
Whether additional sum liable to tax. 


The assessee entered into an agreement with 
one K, under which the assessee undertook to 
supply funds to K for the prosecution of his 
appeal, and K agreed to repay the sums advanc- 
ed together with an additional sum of 
Rs. 21,000 in case the appeal was decided in 
favour of K. The assessee financed the litiga- 
tion and K won his appeal. Eventually 2 com- 
promise was arrived at between the assessee and 
K under which the latter paid Rs. 15,000 over 
and above the sums actually advanced. Held, 
that the transaction amounted to business with- 
in the meaning of the Income Tax Act, aad 
the sum of Rs. 15,000 represented a return on 
the money invested by the assessee and was 
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(XI of 1922), 


INCOME TAX ACT 
Sec. 12(1) 
therefore taxable. Gaya PRASAD AND CHH 
TELAL—in the matter of. . 495 
— Sec. 12(1)—Estate sold for (inter alia) 
a life annuity—Whether life annuity is ‘ia- 
come’ in the bends of the vendor. 

By an indenture the appellant conveyed his 
estate to a Rani and obtained from her in ex- 
change (1) a covenant to pay certain debts, 
(2) asum of cash to meet the expenses of his 
daughter’s marriage and (3) a covenant to pay 
a life annuity, such payment being secured by 
a charge upon the property thereby transferred. 
Held, that this is a case where the owner of the 
estate has exchanged a capital asset for (imter 
alia) a life annuity which is ‘income’ in his 
hands within the meaning of that word as used 
in Sec. 12 (1) of the Income Tax Act of 
1922. It is not a case in which he has ex- 
changed his estate for a capital sum payable in 
instalments, 

Held, further, that the annual payment is 
not “agricultural income” within the meaning 
of the Income Tax Act. MAHARAJ Kumar 
GOPAL SARAN NARAN SINGH v. Commas- 
SIONER OF INcOME Tax, Bimar AND Ormsa. 

E 923 
` — ec. 23 (3)—Scope of—Proceedings us- 
der Sec. 23(3)—Enquiries made by Income 
Tax Officer—No notice given to assessee— 
Whether assessment can be based on such 
enquiries—Best judgment assessment of pre- 
vious year —When admissible in evidence. 

Per SuLaman, C. J.—(1) Enquiries made 
by the Income Tax Officer from people of 
the district, after proceedings-under Section 23 
(3) of the Income Tax Act have started, of 
which no notice is given to the assessee, arè 
illegal and not authorised by Section 23 (3), 
and the result of such enquiries cannot be taken 
into consideration in making the assessment. 
Similarly enquiries made by the Assistant Com- 
missioner (during the hearing of the appeal 
against the assessment) behind the back of the 
appellant are not justified by the provisions of 
Section 23(3) and the result of such enquiries 
thould not be made the basis of any assessment. 

(2) If the assessee fails to produce satisfac- 
tory evidence in support of the return, the 
Income Tax Officer is entitled to fall back on 
the assessment of income made during the pre- 
vious year even though that assessment might 
have been made under Section 23(4) to the 
best of his judgment. GoPINATH Naxx v. 
COMMISSIONER OF INCOME Tax, 1342 
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INDIAN AND COLONIAL DIVORCE 
JURISDICTION ACT of 1926 

Sec. 55, Proviso to—Individual’—W be- 
ther includes Hindu undivided famsly—tnter- 
pretation of Statute—Same word used in dif- 
ferent perts of the same section—When dif- 
ferent meaning cen be given. 

The word “individual” in the Proviso to 
Sec. 55, Income Tax Act, includes a Hindu 
undivided family. -: . 

Ordinarily where the sime word occurs in 
two different parts of the same section the 
same meaning should be assigned to it, but if 
there is anything in the context ‘to indicate 
a different meaning or the principle underlying 
the section makes it more logical to assign a 
different but legitimate meaning it is permis- 
sible to: cohstrue the same word occurring in 
two parts of the same ‘section differently. 
Ram Ratan Das Mapan GopaL v. Com- 
MISSIONER OF INCOME Tax, GHAZIPUR. 364 
————Sec. 66A—Judgment of High Court on 
reference under Sec. 66—Appeal to Privy 
Couscil—W ben lies. 

No appeal lies to the Privy Council from 4 
judgment of the High Court delivered on a re- 
ference made under Sec. 66 of the Income Tax 
Act unless the case can be certified as being fit 
for appeal. Sub-section (3) of Sec. 66A of 
the Act obviously deals with the procedure to 
be applied to appeals where such an appeal lies 
under the preceding Sub-section (2). Com- 
MISSIONER OF INCOME Tax, U. P. v. MAHARAJ 
KUMAR OF VIZIANAGRAM. 513 


———Sec, 66(2)—Appeal to Assistent Com- 
missioner—Rejected as thne-berred—W betber 
Sec. 66(2) applies. l 
an appeal preferred to the Assistant 
Commissioner of Income Tax against an assess- 
ment order was rejected by him on the ground 
that it was barred by limitation, beld, that there 
was no order under Sec. 31, Income Tax Act, 
as the appeal did- not proceed beyond the stage 
referred to in Sec. 30(2), and therefore the 
High Court cannot-direct the Commissioner 
to state a case under Sec. 66(2). SHIVNATH 
PRASAD vy, COMMISSIONER OF INCOME ‘Tax, 
CENTRAL AND UNITED Provinces, LUCKNOW. 
| 845 
INDIAN AND COLONIAL DIVORCE 
JURISDICTION ACT OF 1926—Petition 
for dissolution of marriage made under the Act 
—When to be entertained by the High Court. 
The High Court will always be slow to 


2 


we 


entertain petitions for the dissolution ofsmekammo 


riages by persons who are not domiciled and 






in exceptional tir- 
FF igs trong anyone 
cases. The Court before it docs 

/clearly of the opinion upon the 
\ fore it that because of the reasons ré- 


b 


—~terrad to in Sec. 1, Sub-sec. (1) (d) of the 


f 


Indian and Colonial Divorce Jurisdiction Act 
the petitioner cannot effectively prosecute his 
suit for divorce in the court of his domicile, 
Further the Court, before it will entertain such 
2 petition, must be satisfied that the interests 
of justice imperatively demand that the 
suit should be decided in India. Basm DouaLas 
Hore Dunsark v. EVELYN Diana Hore Dun- 
BAR AND J, W. T. WoOoLRIDGE. 1025 


INSURANCE—Fire tesurence policyp—Mis- 
description of property inssred—W ben insnrer 
entitled to avoid policy. 

A material misdescription of the property 
insured under a fire insurance policy would 
entitle the insurer to avoid the policy. But a 
material misdescription means a misdescription 
such as would affect the mind of a reasonable 
insurer either as to accepting the risk or as to 
the premium which he would place upon the 
risk. Whether a misdescription is material or 
is not, is partly a question of evidence, and also 
partly a question of law. 

Where a building described in the policy as 
constructed of brick walls and cement flooring 
in the ground story, was in fact found to Le 
built with a back wall of brick and side walls 
partly of brick and partly of timber, beld, in 
the circumstances, that it was a material-mis- 
description entitling the Insurance Company to 
avoid the policy. Dawsons BANK, Loarrp 
v. THE Vutcan INSURANCE COMPANY, 
LIMITED. 31 


INTEREST Preliminary . decree for sale— 
Contractual rate awarded upto date fixed fn 
peyment—Appeal dismissed—Defendant prays 


_ for extension of time to make payment—De- 


fendant liable to pay interest at contractual 
rate during period of extension. 


The trial court having decreed the smut 


passed a preliminary decree for sale awarding. 


interest at the contractual rate up to the date 
fixed for payment and thereafter at six per 
cent till realisation. On the affrmance of that 
decree by the High Court, the High Court 
granted the defendant’s prayer for an extension 


of time fired by the trial court for payment, 


and allowed him to make the payment on or 


agitá date specified in the order, and the 


High Court required the defendant to pay in- 


& 


LAND ACQUISITION ACT (1 of 1894), 
Sec. 16. 


E eeatecctaal ated wor hie dase 
so specified. Held, that the order of the Higa 
Court making the defendant liable for the pay- 
ment of interest at the contractual rate during 
the period of extension, was within its juris- 
diction and was just and equitable. SATINDtA 
NATH CHAUDHURY v. JATINDRA NATH CHAU- 
DHURY. > 1005 


INTERPRETATION OF STATUTE— 
Same word used in different perts of the same 
section—W ben. different meening cen be given. 

Ram RATAN Das v. COMMISSIONER OF IN- 
COME TAIX. 364 


JURISDICTION—Coxrt bes no jurisdiction 
over subject-matter of plaint—Whether can 
allow emendment of plaint. 


A suit for a sum exceeding Rs. 500 was 
filed in the Small Cause Court on the last day 
of limitation, and was accordingly beyond the 
pecuniary jurisdiction of the court. The suit 
was, however, registered. It was pleaded in 

written statement that the court had no 
jurisdiction, and the plaintiff then made .a 
application for an amendment of the plaint 
by reducing the sum claimed to Rs. 500. This 
application was allowed. Held, that the court 
had no jurisdiction over the subject-matter of 
the plaint and the order allowing the amend- 
Secret cls wise Gael Soe deed 
tion- TinkHa v. Guas Ram. 981 
KUMAUN—Co-sherer—tn possession of plots 
as kbudkashi or str—Right to mortgage. 


The general rule of law in this province is 
that a co-sharer in possession of a particular 
plot as his khudkasht or as his sir has a right 
to mortgage that plot, and the same rule must 
be presumed to prevail in Kumaun. CHANAR 
SINGH v. CHANAR SINGH. 337 
——Custom—Widow—When cen succeed 
to a collateral of ber busbend. 
Where the plaintiff pleaded that in Kumaun 
2 custom prevailed under which a widow suc- 
ceeded to a collateral of her deceased husband 
even though ‘she had sons, beld, that a custom 
whereby a widow excludes her sons is a viola- 
tion of the spirit and letter of Hindu Law, 
and very cogent evidence would be required to 
convince the court of the existence of such 
a custom. ` Benar LAL v. Har LaL Sau. 
172 


LAND ACQUISITION ACT (1 of 1894), 
Sec. 16—Encumbrence—Whether includes 
s customary-right. 
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LAND REVENUE ACT (Local Act MI of 
1991), Sec. 34 

A customary right as distinguished from an 
easement is included within. the meaning of the 
word ‘encumbrance’ in Sec. 16, Land Acquisi- 
tion Act, and such a right is destroyed by 
acquisition. GEORGE HicH SCHOOL v. ABDUL 
Karm KHAN. 992 
LAND REVENUE ACT (Local Act IN of 
1901), Sec. 34-Applicabihity of. 

Where a co-sharer assigns the right to re- 
cover. profits which had already accrued, the 
assignee is entitled to institute a suit in res- 
pect of them in the revenue court and the pro- 
visions af Section 34, Land Revenue Act, ate 
inapplicable to such a suit. ASHFAQ ALI 
KHAN v. INAYAT BEG. 815 
——— Sec. 86 (1) —'Chewkidera?—Coss— 
When recoverable. 

Chaukidara cannot be regarded as ground- 
rent, for the houses of the ratyats but is a cess, 
and if such cess is recorded in the last settle- 
ment, it is recoverable under the provisions of 
Sec. 86, Land Revenue Act. MoHamMaMap 
Upon v. BHUPAN.’ 933 


“— Sec. 118—Abedi—Houses in—Civil 
swit for partition of bouses—Jurisdiction 
of civil court. 

In a civil suit for partition of houses in a 
village abadi, the civil. court can divide the 
houses between the parties and grant along with 
the portion of the house given to a party the 
right to occupy the site. It will thus become 
a matter for a subsequent partition of the 
abadi in the revenue court as to whom that 
particular site is allotted, and there is therc- 


fore no infringement of the j iction of the 
revenue court by the civil- Court. AULAD 
Husar v. Nasm Husar. 1340 


— Sec. 118—Applicability of. - 

Where the plaintiff co-sharer to whose share 
a plot of land, over which another co-sharer 
had some cattle-troughs and pegs and a thatch 
for the shelter of de cattle, is allotted in par- 
tition, beld, that the plaintiff is entitled to 
actual possession of the plot. Bray KISHORE 
UPADHIA y. PANCHAITI AKHARA Mana Np- 
WANI Frraa GOSHAIYAN NAGA, 819 
Sec. 142—Assignce of lend revenue— 
Sues co-sharers for arrears of revenne—wW be- 
ther entitled to joint decree. 

MERZIA BEGAM v. GULZAR SINGH. 
LEASFE—Perpeina! lease—When crested. 

The use of the word ‘dawam’ in a lease ber 


se might not imply perpetuity, but where the 
lessor had proprietary rights and the lessee was 
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LEGAL PRACTITIONER ' 
given the right to build 2 house or 
out on rent to anyone else, and the 
ther said that the lessee shall have the. 
right as the lessor enjoyed up till then, the 
lease is-a lease. MoHam™eap [maar 
KHAN v. JAWAHTR LAL. 1288 
Tenure to occupy the site so long as the 
bonse stends—Whetber such tenure can be 
created without registered lease. 

Where the lower court found on the evi- 
dence that the defendant and his predecessors 
owned a house and had a right to retain the 
site so long as the house stood and that only 
the site was owned by the plaintiff and his 
predecessors, who had accepted rent for the 
site from the defendant for over 30 years, beld, 
that this is the usual term which the courts 
hold applies to che rights between the owners 
of sites and the owners of houses in a city and 
in the circumstances the plaintiff and his pre- 
decessors are from raising the ques- 
tion now that the original transfer was not 
made in a legal form. Ram Sarar Ram 
RATAN THROUGH GAYA Prasan yv. IMAMI 
772 

of 





LEGAL PRACTITIONER—Drafting 
pleadings—Duty of pleader. 

Per THom, J.—No counsel i is entitled to 
frame a serious charge against a party to a 
litigation unless he is in possession of admissible 
and relevant evidence upon which, if accepted, 
counsel could reasonably ask the court to hold 
the allegations true. ` It may well be that the 
evidence in support of the allegation is untrue 
and it is certainly not the duty of a counsel 
in the ordinary course to test the truth of the 
witnesses whom he intends to put into the wit- 
ness box but at the conclusion of the evidence 
which he has led he should be in a position to 
submit as a reasonable proposition to the court 
that the evidence which he has led, if accepted, 
establishes the allegations for which he had 
made himself responsible. If he is not in pos- 
session of such evidence to support them he is 
not entitled to make grave and serious allega- 
tions such as murder, conspiracy, forgery. 

Per Iqpan AHMAD, J.—It is imperative in 
the interest of administration of justice that 
too rigid a test of the conduct of an advocate 
in the matter of drafting pleadings should not 
be emphasised and that test should be such 
as not to deter a counsel from fearlessly placing 
before the court such allegations as their clients 
instruct them to make, so long as those allega- , 
tions do not appear manifestly reck levmmmmnsien 
unfounded. It is no doubt the duty of counsel 
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LESSOR AND LESSEE , . 

to use their own judgment, experience and dis- 
cretion and not to make irrelevant or unduly 
insulting allegations in the pleadings, but it is 
equally their duty to embody the case of their 
chents in the pleadings fearlessly, provided the 
instructions received from the clients justify 
the case embodied in the pleadings. ile on 
the one hand a counsel is expected to be careful 
and not reckless in drafting, he cannot, on. the 
other hand, assume the role of a judge and re- 
fuse to embody the allegations that his client 
instructs him to make unless and until he his 
examined the evidence on the subject. A 
counsel is in one sense the mouthpiece of his 
client, but he does not guarantee or pledge 
himself for his client’s veracity. oe 
Per Attsop, J.—On the one hand counsel 
must look to the interests of his client and not 
be deterred by fear or favour from making 
allegations which in those interests it is neces- 
sary for him to make. On the other hand, 
he cannot take shelter behind his client and 
claim to be an entirely irresponsible instrument 
in. his client’s hands. ‘There remains in him a 
duty and an obligation to his fellow-citizens 
and he is certainly not entitled to make scan- 
dalous and serious allegations against thse 
fellow-citizens unless he has some basis upon 
which the allegations can be _ AN 
ApvocaTte—In the matter of. 759 


LESSOR AND LESSEE—Lessee agrees to pay 
certain sums on certain dates by way of ac- 
vence of rent—Feilure to pay on dus dates 
entailed forfeiture—Lessee failed to pay—Suit 
for ejectment—Lessee pleads that payment 
suspended owing -to lessor’s interference with 
bis possessiowm—Whether lessor’s suit to be 


decreed. j 

Under a deed of lease the lessee agreed to pay 
certain sums of money on certain dates by way 
of advance of rent and there was a covenant 


that failure to pay these sums on the due date 


would give a right to the lessor to eject the 
lessee. Sometime after the lease was executed, 
the lesse instituted a suit in order to obtain 
an injunction against the lessor restraining hiù 
from interfering with the building of an oven 
by the lessee and he also claimed damages; and 
the suit was decreed. In a suit by the lessor 
for the ejectment of the lessee on the ground 
that he failed to pay the sums of money -on the 
due dates, it was contended that the lessor had 
substantially interfered with the deftndant’s 

ion and for this reason the payment: of 
rent was suspended, and accordingly ~ there 


LIMITATION ACT (IX of 1908), Sec. 4 


could be no forfeiture for failure to pay. Held, 
that the lessor was entitled to a decree for 
ejectment of the lessee. Naram Das v. Prr- 
MANAND. : — 1095 
LETTERS PATENT, . (ALLAHABAD), 
Cleanse 10—Order of single judge Saag tes Te 
suit from one court to enotber—W bet 
appealable under Letters Patent. 

An order passed by a single judge of the 
High Court transferring a suit from one Court 
to another Gourt is not a ‘judgment’ within 
the meaning of Clause 10 of the Letters Patent. 
Accordingly no appeal lies under the Letters 
Patent from such an order. Kruni LAL 
LACHHMINARAIN v. Narain Das Gopar Das. 

i 968 
———Cleuse 10 end. Limitation Act, Sec. 5 
—Single judge dismisses application under Scc. 
5, Limitation Act—Whether order appealeble 
under Cleuse 10. i 

An order of a single judge dismissing an 
application under Sec. 5, Limitation Act, and 
refusing to extend time is not a ‘judgment’ 
within the meaning of Clause 10 of the Letters 
Patent and accordingly no‘appeal lies from that 
order. Seranzant Becam v. ALAKH NATH. 

681 
LICENSE—W bether licensee cen maintain 
ection in bis own neme. Ea 

Where the plaintiffs were in possession of a 
piece of land which gn tgs using as theit 
court-yard and over which they had cattle 
troughs and a platform, and. the defendants 
unlawfully removed the cattle A and the 


platform and took ion of land by 
building upon it; held, that the plaintiffs had 
sufficient possessory title to maintain the action 
against the defendants. Kanra TEWARI v. 
SHEO Narain Lat. 123 
LIMITATION ACT’ (IX of 1908), Sec. 3 
—Scope of. 

In 2 matter which is’ governed by Act, an 
Act which in spme limited gives the 
court a statutory discretion, ‘cannot be 
implied in ‘the Court, outside the limits of the 
Act, a general discretioh to dispense with its 
provisions. This view is supported by the 
fact that Sec. 3 of the Limitation Act is per- 
emptory and the duty of the court is to notice 
the Act and give effect to it; even though it is 
not referred to in the- pleadings. MAQBUL 
AHMAD - V. ONKAR PRATAP NARAIN SINGH. 
p en 378 
——_Sec. 4—Conr?’—Meening of. 

‘The word ‘Court’ in Sec. 4 means the proper 
court ino which-the application ought to have 
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LIMITATION ACT (IX of 1908), Sec. 4 


been made. Where therefore the period of 
linfitation prescribed for an application expires 
anwar E a 
day of reopening the application is made to the 
wrong court, Sec. 4 does not save limitation. 
MAQBUL AHMAD Vv. ONKAR PRATAP NARAIN 
SINGH. 378 
———Secs. 4 end 14—Daistinction between. 

MAQBUL AHMAD v. ONKAR PRATAP NARAIN 
SINGH. 578 
———Sec. 6 end U. P. Court of Werds Act, 
Secs. 16 and 55—Minor’s estate under Cont 
of Wards—Decree obtained by Collector as 
manager—A pplication for execution of decree 
—Whetber minor entitled to claim benefit of 
Sec. 6, Limitation Act. 

Under Section 55, U. P. Court of Wards 
Act, it is the ward who sues, though in the 
name of the Collector, who is in charge of his 
property as superintendent or manager. Where 
therefore a decree is obtained by the Collector 
as Manager of the Court of Wards in charge of 
the estate of a minor, the decree-holder is the 
minor and in an application for execution of 
the decree he will have the benefit of Section 
6, Limitation Act. Dina Natu v. CoLLEC- 
TOR OF FARRUKHABAD. 1336 
Secs. 6 and 7—Joint Hindu family— 
Stranger in adverse possession—Time runs ont 
against manager—W bether limitation saved if 
some of the other members ere minors. 

Where a person, who is an entire to 
a joint Hindu family and who does not claim 
title through any member of the family, is 
setting up his adverse possession as a para- 
mount title, the manager of the joint family 
represents the family as one unit and if time 
has run out against the manager, limitation is 
not saved merely because there are some minor 
members still living. 

The defendants purchased a grove from a 
tenant, who had no right to sell the grove 
without the permission of the zamindars, who 
were members of a joint Hindu family con- 
sisting of a father and his two sons. At the 
time of the sale the sons were minors. During 
his lifetime the father as manager of the joint 
family never brought a suit against the defen- 
dants to have the sale deed set aside or declared 
invalid. Within three years of one of the sons 
attaining majority, they (the sons) sued the 
defendants for possession of the grove just 
over twelve years after the date of the sale in 
question. The defendants pleaded adverse pos- 
session. Held, that the present plaintiffs as 
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LIMITATION ACT (IX of 1908), Sec. 
14 (2) 

junior members were not entitled to institute a 
suit on behalf of the joint family when the 
sale in question took place ignoring the father 
who was the manager, and therefore limitation 
began to run not only against the father but 
also against the family from that date, and is 
not saved simply because a minor member has 
attained majority within three years of the 
present suit, and the suit must fail. ANRUDH 
Rar v. SANT Prasan Rat. 838 
— Sec. 12(2)—-Applicability of—Appbli- 
cation for leave to appeal to Privy Counci. - 

The wording of Sec. 12(2), Limitation Act, 
is quite sufficient to enable the applicant for 
leave to appeal to His Majesty in Council to 
exclude the whole of the time from the date 
when he applied for a copy of the decree until 
the date when the copy of the decree was 
ready. GaAEKWAR BARODA STATE RAILWAY F. 
MOHAMMAD HABIBULLAH. 291 
———Sec. 14—"Same relief’—Meaning of 
—Ap plication for final decree for sale in mort- 
gage suit—Whether period during which exe- 
cution proceedings under preliminary decree 
were pending can be excluded. 

A previous application to obtain executi mm 
under the preliminary decree in a mortgize 
suit is not an application “for the same relief” 
(within the meaning of Sec. 14(2), Limita- 
tion Act) as the application to the court for 
a final decree for sale in the suit, and it is not 
therefore permissible in computing the period 
of limitation prescribed for an application for 
a final decree, to exclude the period during 
which execution proceedings under the pre- 
liminary decree were pending. MAQB`L 
AHMAD v. ONKAR PRATAP NARAIN SINSH. 

578 
——Sec. 14(2)—For the same relief’?— 
Meaning of—Compromise decree in mortgage 
sit—On defenli in payment decree-holdcr 
applies for execution—Execution court allows 
application—High Court dismisses application 
on the ground that final decree was necessary 
—Decree-bolder applies for final decree more 
than three years after defanli—Whetber 
entitled to exclude time during whith appli- 
cation for execution was pending. 

In a mortgage suit the parties entered into 
a compromise. compromise provided for 
payment of the amount claimed in instalments 
and in ‘case of default in payment of 
two consecutive instalments the 
amount became payable in a lump sum. 


LIMITATION ACT (IX.of pen ae 
19 

It was further provided that the plaintif will 
be entitled to get the mortgaged property sold 
by auction. The compromise ended by prayiag | - 
that a decree under Or. 34, R. 4 may be passed 
with the above-mentioned conditions. This 
" compromise was embodied in a decree. Oa 
default in payment of two consecutive instal- 
ments the plaintiff applied for execution of th. 
decree. The defendant objected that the com- 
promise decree, being 2 ao decree for 
sale, was not capable of execution, and the 
plaintiff could not apply for execution without 
having a final decree prepared. The execution 
court overruled the objection but on app.al 
the High Court gave effect to the objection of 
the defendant and dismissed the application for 
execution. Thereupon the plaintiff applied 
for preparation of`a final decree under Or. 34, 
R. 5, C. P. C., and this application was made 
more than three years after the date of the 
‘default’ but the plaintiff sought to bring the 
application within limitation by excluding ti.e 
time during which the application for execu- 
tion was pending. Held, that Sec. 14(2), 
Limitation Act, bad no application to the case 
as the application for execution was not “for 
the same relief” within the meaning of that 
clause as was the present application for pre- 
paration of a final decree; and in the absence 
of any provision in the Limitation Act that 
warrants the exclusion of this time, the pre- 
sent application for the preparation of a final 
decree was barred by limitation. MOHAMMAD 
Yunis v. Trak CHAND. 201 
———Secs. 19 and 20—Debtor rt 
satisfaction of money dne from ttor 
appropriating towards interest—W betber limi- 
tation saved. 


Where a debtor pays a certain sum in part 
satisfaction of what is due from him without 
caring to specify that the sum is to be appro- 
priated towards interest or principal and the 
creditor appropriates such payment towards 
interest, eld, that the payment cannot be con- 
sidered to be the payment of interest as such 
and will not save limitation on that footing. 
Held, further, that the payment having been 
lawfully appropriated towards interest it can- 
not be considered to be payment in part satis- 
faction of the principal and limitation cannot 
be saved on the supposition that a part of the 
principal was paid and the fact of payment 
_ appears in th handwriting of the debtor. 
ee he RAM v. BALAK Ram. 23 

———Sec. 20—Inter pretation of—Uns pecified 


.| LIMITATION ACT (IX of 1908), Sec. 


20 
payment by debtor—Creditor appropriates it 
towards interest-—Whetbher saves limitation. 


Where money is paid by a debtor without 


specifying whether the payment is towards 
interest or towards principal, leaving it to the 


‘option of the creditor to appropriate it as he 


likes, and the creditor appropriates it towards 
interest. Held (by majority), that there is 
neither a payment of interest as such nor a 
part payment of the principal within the mean- 
ing of Sec. 20, Limitation Act. UpgrypP. 
SINGH v. Larsa CHAND. 1029 
— Sec, 20—Serkba?—No mention of ñi- 
terest either in ‘Serkbat’ or in endorsements of 
payments to account—Onns on plaintiff ‘n 
prove that interest was peyable nnder ‘SarkhiP 
—In the absence of such proof payments to be 
regarded as payments of principal. 

In a ‘Sarkhat’ executed by the debtor there 
was no mention of interest. There were two 
endorsements on the back of the ‘Sarkhat’ re- 
lating to payments to account made by the 
debtor. There was no indication in the 
endorsements as to whether these payments 
were towards principal or towards interest. 
The creditor stated in the witness box that 
there was an agreement between the parties 
a eer rar ey arr aa een 
rate. 


Held, in a suit on the basis of the ‘Sarkhat", 
chat in view of the fact that there was no 
mention of interest either in the ‘Sarkhat’ or 
fn the endorsements, the onus lay heavily on 
the plaintiff to prove that interest was payable 
under the ‘Sarkhat’, and the plaintiff had failed 
to discharge the onus and had not proved an 

t to pay interest. It therefore fol- 
lows that the payments referred to in the 
endorsements on the back of the ‘Sarkhat’ must 
be regarded as payments of principal, and un- 
der Sec. 20, Limitation Act, such payments tr- 
wards redemption of the principal sum inter- 
rupt the period of limitation and a fresh 
period commences from the date of payment. 
NaGEsHAR Mism v. Baruxa KuNwasl 657 
——Sec. 20 and Evidence Act, Sec. 91 — 
Endorsement of -psyment on promissory note 
—Whether evidence to e that no pay- 
ment was made admissible—W ben d fo 


be part peyment of principal so as to seve limi- 
tation. 


In his suit on a promissory note the plainriff 
relied on an endorsement made on the 


promissory note (purporting to be a recital 
45 


LIMITATION ACT (IX of 1908), Sec. 
31 


of “the payment of Rs. 10) to saye limi- 
tation. The court found that in spite of 
the fact that both parties intended the en- 
dorsement to save limitation no payment was 
actually made and consequently dismissed ‘Te 
suit as time-barred. Held, that as the acknow- 
ledgment of the payment was required to be in 
Writing under Sec. 20, Limitation Act, Sec. 91, 
Evidence Act precluded oral evidence to prove 
that no payment was made and in consequence 
it must be assumed that the payment was made. 
Held, further, that at the time the endorse- 
ment was made the intention was to appro- 
priate the payment towards the principal .nJ 
not towards interest and it was effective to 
start a fresh period of limitation, and it was 
immaterial that at the time of drafting the 
plaint, the plaintiff changed his mind and 
chose to regard the payment as one towards 
interest. RamMBOHOR MisiIR v. CHATURGHUN 
Rar. 304 


———Secs. 31 end 48—Suit against carrier 
for damages for tortious act—Art. 31 not 
applicable. i 

Nawas Boor House v. SECRETARY OF 
STATE FOR INDIA. 61 


— Sec. 144—Adverse  possession—Know- 
ledge of rightful owner—When proved. 
Possession, in order to be adverse, mast 
be adequate in continuity, in publicity and in 
extent. It is not necessary that adverse pos- 
session should be shown®to have been brought 
to the knowledge of the rightful owner. It is 
sufficient that the possession should be oveit 
and without any attempt at concealment, 10 
that the person against whom time is running 
ought, if he exercises due vigilance, to be aware 
of what is happening. The real question is 
whether the acts done by the adverse claimant 
were of such a character that the rightful 
owner, being reasonably vigilant, ought to have 
noticed, and, so noticing, would have been put 
on his guard. SriscHANDRA NANDY v. BAL- 
NATH JUGAL KISHORE. 740 


— Sec. 144—Co-owners—Adverse possa- 
sion between—Transferee from co-owner— 
When adverse possession commences. 

Where one of the co-owners jointly entitled 
to a property is in actual possession of the 
whole property, the other-co-owners are deemed 
to be in constructive possession of the’ joint 
propery unless their title is denied and their 
right of enjoyment of the property has been 
repudiated to their knowledge by the co-owner 


P 


LIMITATION ACT (IX of 1908), Art. 
30 y 
in possession. 

Where a co-owner transfers the whole of she 
property, the other co-owner cannot be pre- 
sumed to have knowledge of the contents of 
the regi sale-deed as there is no duty cast 
upon him to inspect the registration office. If 
however the vendee takes possession of the 
vended property in a manner: which is calcu- 
lated to give clear notice, to the person whose 
title is affected by the sale, that his right is 
denied and he is excluded, the vendee’s poss-s- 
sion will be adverse. Basoo SINGH v. Rau 
MANOHAR. 828 


Art. 2—Scope of—Alleged to be done 
in pursuance of any enactnent?”—Meaening of 
—Sult—When comes under. 

In order to bring a suit under Art. 2, Limi- 
tation Act, it is necessary for the defendaut 
to show either that he acted in strict accor- 
dance with an enactment or (where the action 
was in excess of the power conferred by 
Statute) that he acted in good faith and 
honestly believed that he was acting in pur- 
suance of an enactment. Accordingly where 
the defendant acted dishonestly’ and in bad 
faith, knowing that he had no right to act 
under any enactment, he was not entitled to 
take advantage of the shorter period of limi- 
tation provided by Art. 2. Smam Lan v. 
ABDUL RAoF. 459 


Art. 12—Property sold at conrt sale-— 
Subsequent sale of seme property at a sale for 
arrears of land cess—Purchaser at court sa’: 
entitled to treat subsequent sale as nullity. 

The plaintiff purchased property at a Court 
sale.. Subsequently the defendant purchased 
the’same property at a sale for arrears of land 
cess as belonging to the judgment-debtor. In 
a suit by the plaintiff to recover possession of 
the property purchased at the court-sale, beld, 
that at the time of the subsequent sale the title 
to the property sold was not in the judgment- 
debtor but in the plaintiff and that sale was a 
nullity and the plaintiff’s suit was not barred 
by Art. 12, Limitation Act. Kepar Navy 
GOENKA v. Ram NARAIN LAL. 1147 
Art. 30—Suit by consignee against 
railwaxy—For compensation for damage to con- 
stgnment—Starting point of limitation. 

A suit by a consignee against a Railway 
Company for compensation for damage caused 
to the consignment, is governed by Art. 3), 
Limitation Act, and time begins to 
the date when the loss or injury occurs and cu 
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LIMITATION ACT (IX of 1908), Art. 
48 l 
from the date on which open delivery is given 
to the consignee by the Railway. SECRETARY 
OF STATE REPRESENTING E. L Ranway v. 
Neaz Aut Hamon ALI THROUGH Hamon ALI 
398 
Arts. 48 and 31—Failure Ri agit to 
take delivery of goods—Notice Sec. 56 
of Railways Act served on bim by reilwey— 
Goods sold—Fourteen days after publication 
of notice of sale in a newspaper—Suit for com- 
pensation for wrongful 
SECRETARY OF STATE For INDA v. SDMA 
FooTWEAR Co. 793 
Arts. 48 end 31—Suit against carrier for 
damages for tortious act—Art. 31 not appli- 
cable. 








Where a suit against a carrier is not for con- 
pensation for non-delivery of goods but is 
clearly one for damages for wrongful coa- 
version of goods, the suit is governed by Art. 
48 of the Limitation Act, and Art. 31 does not 
apply to such a suit. Nawas Boor House 
v. SECRETARY OF STATE FOR INDIA IN COUN- 
cL 61 


—_—Arts, 49 and 29—Aittachment—Objec- 
tion twnder Or. 21, R. 58—Property reletsed 
from attachment—Suit by owner for return 
of property—Limitation—Sterting point. 

Where on the objection of the rightful owner 
under Or. 21, R. 58, his property was released 
from attachment, and he thereupon sued for 
the return of the property and in the alterna- 
tive its price, beld, that the suit was governed 
by Art. 49 (and not Art. 29) Limitation Act, 
and time began to run from the date when the 

roperty was released - from attachment. 

ARSHADI LAL v. CHANDAN. 1010 
Art. 66—Simple money bond—Payable 
on demand—Furtber provision that whole sum 
due payable within one year—Suit on bond— 
Limitation. 

A simple money bond set out that the money 
was payable on demand and further on it set 
out that interest should be payable six monthly 
and the whole sum with interest should be 
paid within one year. The plaintiff sued oa 
the bond more than three years after the exe- 
cution of the bond but within three years of 
the expiry of the stipulated period of one year. 
Held, that Art. 66 applied to the case and the 
suit was within time. Userao SINGH v. 
MANGLA. 381 





ammm — Aris. 66 and 68—Sinple money bond— 


Creditor given option to sue if interest not pald 


LIMITATION ACT (IX of £908), Art. 
97 

punctnally—Defeult in payment of interest— 
Suit on bond—Limitation. 

A simple money bond provided that if the 
monthly interest was not paid or if the prin- 
cipal money lent was not paid at the end of 
the stipulated.period of one year, in either case 
the creditor may sue for the money due to 
him. The monthly interest was not paid, bur 
the creditor did not avail himself of the 
option given to him. He sued on the bond 
efter three years from the date of the first 
default in payment of interest but within thre 
years from the date of the expiry of the period 
of one year stipulated in the bond for repay- 
ment. Held, that Arts. 66 and 68, Limita- 
tion Act, must be read together in the case of 
the bond in suit, and the suit was within time. 
NaRAIN Das v. MANNOO LAL. 341 
Art. 83—Sale deed—Breach of agree- 
ment by. vendes—Vendor damnified—Suit — 

Where the plaintiff-vendor has actually been 
damnified in consequence of a breach of agree- 
ment by the vendee to a sale deed, the suit 
comes under Art, 83, Limitation Acr. 
AspuL Wamp KHAN v. SHER MoHAmMas) 
KHAN.. 255 
Articles 85 end 52—'Muinal, oper ` 
and current acconnt—Meaning of—Plaintiff 
supplies goods to defendant from time to tine 
—Defendant peys price from time to time— 
Suit for balance—Limttation. 

Where the plaintiff supplied goods to the 
defendant from time to time and the defendant 
paid the price thereof from time to time, and 
the plaintiff sued to recover the balance due 
to him from the defendant, beld, that Art. 85 
Limitation Act, was inapplicable as from the 
nature of the dealings it was clear that there 
never was a possibility of the balance standing 
in favour of the defendant; and the case was 
governed by Art. 52, Limitation Act and the 
claim for the price of goods supplied three 
years before the institution of the suit was 
barred by time. Purru Lat Kunyr Lal 
(Frat) dTHROUGH Purru LaL v. Fem B. 
JAGANNATH THROUGH JAGANNATH. 33 


Arts. 97 and 115—Sums advenced on 
faith of e that lease would be executid 
—Refusat to execute lease—Cause of action 
—Limitetion. 

The plaintiff advanced two sums on different 
dates on the faith of a promise made by the 
defendant that he would execute a lease in 
47 
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LIMITATION ACT. (IX of 1908), Art. 
102 f 
favour of the plaintiff. Subsequently the 
defendant refused to execute the lease. There- 
upon the plaintiff. instituted a suit to recover 
the two sums paid by him to the defendant. 
Held, that the cause of action really arose from 
the breach of the promise to exeċute.the lease 
and obviously the breach occurred after uc 
date of the second payment and the suit was 
governed either by Art. 97 or Art. 115, Limi- 
tation Act. ABDUL SHAKUR KHAN v. RAJ- 
ENDRA KISHORE SARAN SINGH. 956 


Art. 102—Ssit for arrears of monthly 
nwaces—Starting point of limitation. 

Where the plaintiff sues for arrears of 
monthly wages, which in law accrue and Le- 
come due on the final day of the month, then 
under Art. 102, Limitation Act; the plaintiff 
is not entitled’ to wages which became due 
more than three years before the date of the 
suit. GAJADHAR Prasan v, DHarma NAND. 

379 
Arts. [02 and 7—Suit by shabna for 
bis wages. 

A shahna who is merely employed to watch 
crops and to see that they-are not taken away 
is not a labourer within the meaning of Art. 
7, Limitation Act, and a suit by him for his 
Wages comes under Art. 102 and the peri 
is three years from the time when the ges 
accrued, Basu Lar v. Huxum SINGH. 78 
Arts, 113 end 144—Lease—Possession 
not given to lessee—Lessee sues for possession 
—Nature of suit—Limitation. 

Where there was a lease and possession had 
not been given to the lessee, and the lessee 











- brought a suit for possession almost within 12 


-years of the execution of the lease, beld, that 
the suit was virtually. one for specific perfor- 
mance of the contract to lease and was gov- 
erned by Art. 113 (and not Art. 144) Limi- 
tation Act and was barred by time. Supay 
PatisH NANDAN Lat v. ATUL BIBL 662 


——Art. 116—Sale—Held invalid in a suit 
—Vendee dispossessed in execution of first 
court’s decree—Vendees appeals to higher 
courts dismissed—Suit for compensation by 
vendee—Starting point of limitation. 

The plaintiffs purchased a zamindari share 
from the defendant. In a suit by the sons of 
the defendant, who impugned the sale on the 
ground that the property which it purported 
to convey belonged to the joint family and 
there was no legal necessity for the sale, the 
trial court found in favour-of the sons and 
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LIMITATION ACT (IX of 1908), Act. 
144 

held the sale to be invalid. Effect was given 
to itsegecree by delivery of possession to tae 
sons.  Vendees’ appeals to the District Judge 
and the High Court were dismi Subse 
quently the vendees claimed refund of’ the 
price and damages basing their claim on a 
covenant in the sale deed, which provided ` 
inter alia that they were entitled to compensa- 
tion “if any sort of defect is found in respect 
of the share sold and it is interfered with.” 
The claim was brought more than six years 
after the decree of the first court in the sons’ 
suit and after delivery of possession to the sons. 
It was argued that the plaintiffs’ cause of action 
did not arise until both contingencies happened, 
that is, defect was found in the title of the 
vendors and possession of the vendees was in- 
terfered with, and that it cannot be said that 
the defect was found until the High Court 
finally decided that the sale was invalid. Held, 
that Art. 116, Limitation Act, was applica%le 
and the plaintiffs’ suit was barred by time. The 
plaintiffs’ cause of action was complete when 
the first court found that the verdors had no 
power to sell and the vendees were dispossessed. 
Subsequent affirmance of the decree of the trial 
court cannot give a fresh starting point. 
JAWAHAR Ram v. JHINGURI Lat. 929 


Art. 132—Mortgege deed—Stipulated 
period—Money becomes due—W ben. 


A mortgage deed provided that the debt 
would be paid on the expiry of one year. The 
agreed interest was compoundable with six- 
morithly rests. It was stipulated in the deed 
that “in the case of breach of covenant . 
and’ non-payment of a part or whole of the 
principal, interest and compound interest (the 
creditor) shall have the right to recover the 
amount due to him by filing a suit in court.” 
Default was made in payment of interest on 
the expiry of six months from the date of 
bond. The mortgagee sued upon the mortgage 
after 12 years from the date of such default 
but within 12 years from the date of the 
expiry of the stipulated period of one year. 
Held, that the suit was within time. Borra 
Hott Lat, v. Mrrou LaL. 515 


Art. 144 and Sec. 28—Usnfractuary 
mortgage—Adverse possession of trespassar, 
during continuance of mortgage—Whether 
right of mortgagor lost. 

Adverse possession against a usufructuiry 
mortgagee is not adverse possession agai 
mortgagor, who is entitled to institute a „uit 








LIMITATION ACT (IX of 1908), Art. 
166 : 

for possession against a trespasser within 12 
years after redemption. SALIG Ram v. GAURI 
SHANKAR TANDAN. 496 
Art. 166 snd Civil Procedure Code, Or. 
21, R. 91—Apbbdlication under Or. 21, R. 91 
—When to be made—Limitation. 








GULZARI LAL v. SHEO CHARAN Lar. 940 
Arts. 181 end 182(7)—nstelm:ni 
‘decree—Default clause—On defeult decres- 


holder entitled to realise total emouni—Liwi- 
tation. 

Under a compromise decree for instalments 
the total amount due was to be paid as fol- 
lows:—Rs. 300 was to be paid within a month 
of the decree and the balance of Rs. 800 was 
to be paid by instalments of Rs. 25 payable m 
November 1 and May 1 of each year. The 
compromise further provided that in case of 
failure to pay two instalments all the mon-y 
will be paid at once and in -case the sum of 
Rs. 300 is not paid [within 2 month] all the 
money will be paid at once with interest at one 
per cent per mensem. The sum of Rs. 300 
was paid after the due date and on such default 
the decree-holder was entitled to apply for 
execution of the whole decree. No applicatisn 
for execution was however made by him. 
Subsequently the decree-holder made the pre- 
sent application for execution of the decree for 
the whole of the remaining sum due to him un 
account of the failure of the judgment-debtor 
to pay two instalments on due dates and this 
application was made more than three years 
from the date of default in payment of Rs. 
300. 


Held, that, the right of the decree-holder to 
annl- for execution of the decree for the wh Je 
of the remaining sum due to him was time- 
barred; but the decree-holder could recover 

' such instalments as had fallen due by the date 
of the application for execution provided the 
same were within time. Hart Ram v. Hnawan 
LAL. 1291 


Art. 182—Application for execution— 
Pert peyment—Time allowed to judgment- 
debtor by decree-bolder—Case dismissed—Fresb 
ap plication—Limitation. 

Where the decree-holder applied to the execu- 
‘thon court to the effect that he had received 
a certain sum from the judgment-debtor and 
the execution case might be dismissed in part 

- payment as two months time had been given 

me judgment-debtor to pay the balance, 
and the court ordered as follows:—It is there- 
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LIMITATION ACT (IX of 1908), Art. 

182(5) . 
fore ordered that this case be dismissed in part 
payment and the costs be borne by the judg- 
ment-debtor’. Held, that the order passed by 
the court was a ‘final order’ within the meaning 
of Art. 182 (5y and limitation for a fresh 
application for execution must run from the 
date of that order. MAHESH PRASAD vY. 
SHYAM LAL. ; 1087 
Art. 182(5)—Applicetion for certifi- 
cate of trensfer—Court orders certificate to be 
eis mle s subsequent date certificate 
d over-to decree- arting point 





of limitation. 

On the decree-holder’s application to the 
court passing the decree for a certificate of 
transfer to enable him to execute the decree 
in another court, the court ordered a certif- 
cate to be prepared. On a subsequent date 
the certificate was prepared and handed over 
to the decree-holder and the case was consigned 
to the record room. No satisfaction of the 
decree was obtained on that occasion, and the 
present application for execution was made 
within three years from the date on which the 
certificate of transfer was handed over to the 
decree-holder. Held, that the application for 
execution was within time within the meaning 
of Art. 182 ($); Limitation Act. Harm 
Uppin, ProprreTror Fmm Haji GHULAM 
Husarn Taso Upo v. ParsHani Lan MAN- 
OHAR LAL. 370 
Art. 182(5) end Civil Procedure Code, 
Or. 21, R. 11—Application for execution— 
Court not satisfied that it was signed end veri- 
fed as required by Or. 21, R. 11, C. P. C— 
Application dismissed—W betber such applica- 
tion operates as step-in-aid of execution so as 
to seve limitation. : 

The provisions of Or. 21, R. 11, C. P. C. 
as regards the signing and verification of the 
application for execution are mandatory and 
che omission to comply with the same consti- 
tutes a material irregularity which unless cured 
renders the application open to the objection 
that the same is not in accordance with law. 

Where the application for execution was 
signed and verified on behalf of the decree- 
holder by a man who to be the 
mukhtar-i-am of the decree-holder and it was 
also presented by him, but no mukhtarnama 
was filed, and as the court was not satisfied 
that the application was signed and verified by 
a person authorised by law to sign and verify 
the same it held that the application was not 
in accordance with law and accordingly re- 
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- appointed by the 


MASTER AND SERVANT 


jected the same. Held, that such an applica- 
. tion cannot be treated as a step-in-aid of execu- 
tion so as to save limitation for a fresh appli- 
cation for execution. Ram GOPAL SINGH 
(CAPTAIN Raja) v. Harish CHANDRA 
LaL. -. 1184 
MASTER AND SERVANT —Servani unable 
to perform- work—Dismissed withont notice— 
Whether entitled to one month’s salary. 

Where a servant is unable to perform the 
duties entrusted to him (owing to illness), that 
is to say, to carry out the contract to work 
regularly, he must be held to have been guilty 
of wrongful conduct, and if the master dis- 
misses him without giving a month’s notice, 
he is not entitled to claim a-month’s salary as 
damages in lieu of notice. CHANDRA SHEKHAR 
Door v. THe Buruwart Sucar Muis Co. 
LTD., CAWNPORE. 994 
MOHAMMEDAN LAW—Wagf—Imembers 
—Whether cen be subject of public wagf— 
Civil Procedure Code, Sec. 92. l 

Where a Mohammedan applies his own pro- 
perty to the creation of an Imambara for the 
benefit of himself and the members of his 
family and there is no income-bearing property 
attached to it, and all that is proved is that 
the members of the public are allowed inside 
the Imambara at the time of the performance 
of certain Moharrum ceremonies, beld, 
on a suit under Sec. 92, C. P. C. by mem- 
bers of the Mussalman public for the re- 
moval of the managers of the Imambara 
founder’s descendants, 
that the acts of the managers of the Imam- 
bara are not in any way inconsistent with 
the theory of private ownership on the 
part of the descendants of the founder or with 
the theory of a private: waqf having been 
created for the benefit of the members of the 
founder’s family; and even if there was a dedi- 
cation at all, the trust was not of a public 
nature such as is contemplated by Sec. 92, 
Civil Procedure Code. Moramacap Yusur 
v. MOHAMAD SHAFL 40 

Weqf—Rights of a grove-bolder— 
Whether con be made wagf of. 

The rights of a grove-holder, as now recog- 
nised by the Agra Tenancy Act, can be the 
subject-matter of a valid waqf under the 
Mohammedan Law. Amor Arman v. MoHaw- 
MAD Eyaz HUSAIN. ; 1317 
———Waqf—Waaqf of Musha for mosque or 
burial ground—Wheiher valid. 

The waqf of a Musha, that is, an undivided 
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MORTGAGE 


share in property for a mosque or burial 
ground is not valid whether the property is 





capable of division or not. MOHAMMAD 
BaDRUL Hago Rast v. SHAH HASAN 
AHMAD. 400 

Waqf—Decrease of income—Wheth + 


expenses to be decreased proportionately, 

The general proposition (as stated by Amir 
Ali in his book on Mohammedan Law) that in 
case of decrease of income from the waqf pro- 
perty, all the expenses fixed by the waqf should 
be proportionately reduced, is not applicable 
to a waqf deed in which the items of expendi- 
ture have been classified into groups wich 
Priorities. AHMAD ULLAH KHAN y, -AHSAN 
ALI KHAN. 113 
Waqf—Usufructuery mortgage of wagf 
property by mutwalli—Previous sanction not 
obtained—Mortgage for  necessity—W bether 
sanction can be given retrospectively. 


Under the Mohammedan Law a usufruc- 
tuary mortgage of waqf properties made by a 
mutwalli, who is a shia, without the previous 
sanction of the court is not void if made for a 
justifying necessity and may be retrospectively 
confirmed by the court. 

Where therefore a court finds that a usufruc- 
tuary mortgage of waqf properties made by a 
mutwalli was beneficial to the dedicated pro- 
perty and was one which should have been 
sanctioned by the District Judge (who takes 
the place of the Qazi) if an application had 
been made to him previous to the execution of 
the mortgage, the usufructuary mortgage is 
valid in law. AFZAL HUSAIN v. CHDI Lat. 

217 
MORTGAGE—Joint Hindu family of bro- 
thers—Mortgage in favour of some—Mort gaged 
property sold to one brother (not perty to the 
mortgage) in satisfaction of mortgage debi 
—Whetber snit on mortgage still maintainable. 


The plaintiffs sued to recover money on the 
basis of a mortgage. The mortgagor con- 
tended that the mortgage had been satisfied 
by the sale of the mortgaged property in 
favour of the brother of the plaintiffs, who was 
a member of a joint family with the plaintiffs. 
The courts w found that the plaintiffs 
and the vendee of the mortgaged property were 
own brothers forming a joint family and they 
had joint business. Held, that the suit was 
not maintainable as the mortgage was fully dis- 





charged by the acceptance of the salcmdhppees 


SUNDER LAL v. RAHAT ALI KHAN. 990 


MORTGAGE 


— Mo tgagees entitled to specified sums of 
money—Entire mortgaged property charged 
with total sum advanced—Whether one of the 
mortgagees can sue for recovery of his share of 
mortgage money. 

Where in a mortgage-deed the mortgagor and 
the mortgagee agree that the two mortgagees 
are entitled to specified sums of money and the 
entire mortgaged property is charged with the 
total sum advanced by the mortga one of 
the two mortgagees can bring a suit for recovery 
of what is due to him by sale of the entire 
mortgaged property, making his co-mortgagee 
defendant, - having refused to join him as 
plaintiff. If the mortgagor pays the amount 
due to the plaintiff-mortgagee, he ceases to ha-e 
any interest; but if he is not paid the entire 
mortgaged property will have to be sold and his 
share paid to him out of sale proceeds on rate- 
able distribution. The defendant-mortgagee 
however would not be entitled to be paid un- 
less there is some amicable settlement between 
him and the mortgagor. He will have to 
bring a suit against the mortgagor just as the 
other mortgagee did. Of course, the sale of 
the property having already taken place, his 
charge will fasten on the balance of the sale 
proceeds which is held by the court as subs- 
tituted security. LACHHMI NARAIN v, Basu 
. 749 
— Ore of severa} mortgagees—W bethe 
Pa get a decree for bis sbere of mortgage 

ebt. 


One of several mortgagees cannot maintain 

a separate suit {or recovery of his share of the 

mortgage debt even though he may abandon 

his security. Ram Sarup v. Kungi LaL. 

198 

———Snit for possession by redemption of 

possessory mortgage—Mortgage deed madmis- 

sible—When plaintiff entitled to possession end 
on what condition. 


The plaintiff sued for possession of property 
by redemption of a mortgage. The mortgage 
deed being unregistered was invalid. The 
plaintiff however succeeded in proving his title 
independently of the mortgage. Held, that 
the plaintiff was entitled to a decree for pos- 
session, but as the defendants had been in pos- 
session for more than 12 years as usufructuary 
mortgagees, they must be deemed to have ac- 
quired mortgagee rights and thus there came 


- into existence a legal operative mortgage which 


awn tif must redeem as a condition pre- 
cedent to a decree for possession. SHAMRATI 


MORTGAGE 


KUER AND HARIHAR PRASAD SINGH vy, KALKA 
SINGH 826 


Suit for sale by first mort gagee—Second 
mortgagee made party—Suit decreed—Subse- 
quent third mortgage—Third mortgagee pies 
off decree—W bhether third mortgagee can claim 
priority (in suit for sale by second mortgagee) 
at a time when suit on first mortgage was 
barred by time—Transfer of Property Act, 
Sec. 92. 


A property was subject to two simple mort- 
gages. ‘The first mortgagee sued on his mort- 
gage, impleading the second mortgagee, and 
obtained a decree for sale as against the mort- 
gagor and also the second mortgagee. Sub- 
sequently the same property was mortgaged 
again and the third mortgagee paid off the 
decree (passed in the first mortgagee’s suit) 
but did not obtain possession of the property. 
In a suit for sale by the second mortgagee, 
making the third mortgagee a party, the third 
mortgagee claimed priority at a time when the 
remedy of the first mortgagee to enforce his 
claim had become barred by time, beld (by 
majority, GANGANATH, J. dissenting), that she 
third mortgagee acquired a fresh charge on the 
property for the amount which he paid in dis- 
charge of the decree in the first mortgagee’s 
suit, and the third mortgagee could enforce 
such a charge by a separate suit within twelve 
years of the date of payment, and as defendint 
could claim priority as against the second mort- 
gagee. ALAM ALI vy. BENI CHARAN. 1294 
Snit for sale on prior mortgage without 
im pleading puisne moritgagee—Prior morigagce 
purchases property in execution of bis decree 
and obtains possession—Snubsequent snit for re- 
demption by puisne morigagee—Amount piy- 
able by bim. 


A prior mortgagee sued on his mortgage 
without making the puisne mortgagee a party, 
and in execution of the mortgage decree pur- 
chased the property himself and obtained pos- 
session. Subsequently the puisne mortgagee 
sued on his mortgage and purchased the pro- 
perty at auction sale in execution of his mort- 
gage decree. The present suit was brought 
by the puisne mortgagee for redemption of tle 
prior mortgage, and the question arose as to 
what was the amount payable by the puisne 
mortgagee. Held, that while the prior mort- 
gagee was on the one hand entitled to have an 
account taken of what was due to him under 
the prior mortgage on the footing that it still 
subsisted, he was on the other hand liable to 
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give credit for the net profit received by him 
every year after he entered into 

Rami Lat v. ROSHAN SINGH. 587 
Transferred by endorsement—Rights of 
transferee. 

Where 2 mortgage bond was transferred to 
the plaintiff by an endorsement on the bond, 
and the plaintiff sued on the bond. Held, that 
the document on which the suit was based 
could not be regarded as a mortgage bond be- 
cause the security had not been legally trans- 
ferred, but there was no reason why the court 
should not regard it as a simple money bond 
which had been transferred by the endorsem -nt 
to the plaintiff. Gopr Natu v. BzKALI. 

1012 
MUNICIPAL ACCOUNT. CODE, Chapter 
X, R. 132, Class 1 4—Tubes end tyres—W be- 
ther exempt from octroi. 

Tubes and tyres which are specially designed 


for motor cars only, and are not meant for 
anything else which is not a machinery, arc 
under the Municipal Account Code (Chapter 
X, Rule 132, Class 14) exempt from the pay- 
ment- of octroi. KAsHI Prasap VERMA V. 
MUNICPAL BOARD, BENARES. 68 
MUNICIPALITIES ACT, (Local Act U 
of 1916), Sec. 29—Election rules framed nn- 
der—Orders passed by Revising Committee or 
District Magistrate—Final— Jurisdiction of 
civil court. 
The orders passed by the Revising Com- 
mittee or the District Magi under the 
election rules framed by Local Govern- 
ment under-Sec. 29, U. P. Municipalities Act, 
are final and cannot be impugned in a civil 
court. MOHAMMAD IKRAM KHAN v. Mimza 
MoHAMMAD BAKAR. " 139 


Set, 85(1) (b)—Strike—Whether a 
reasonable ceuse. 

Section 85 {1) (b), Municipalities Act is 
specially intended to prevent a strike by the 
sweepers and the intention is to lay down that 
a strike would not be a reasonable cause. By 
a reasonable cause the sub-section would in- 
clude illness or festivities, such as marriage in 
the family of a sweeper. Baswa v. EMPEROR. 

297 
————Secs. 155 end 162—Com plaint un la 
Sec. 155—Lisbility of goods imported to pay 
octros—Jurisdiction of crimtal court. 

The jurisdiction of a criminal court hearing 
2 complaint under Sec. 155, Municipalitiss 
Act, to inquire into the question whether the 
goods imported are in fact liable to octroi duty, 
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MUNICIPALITIES ACT, (Local Act II of 
1916), Sec. 209 (b) 


is not barred by Sec. 162(1) of the Act; and 
before an offence under Sec. 155 can be estab- 
lished the Municipal Board must satisfy the 
criminal court that the goods are in fact liable 
to octroi. Kashi Prasan VERMA v. MUNI- 
CIPAL BoarD, BENARES. 68 


——Sec. 164—Octroi assessed on goods 
im ported—Suit for refund on the ground tbat 
goods were wrongly assessed—Whether lies in 
Civil Court. 

Where a institutes a civil suit “or 
refund ‘of octroi which has been assessed by 
the Municipal Board on goods imported an 
the ground that the goods were not in fact 
assessable or that the amount of assessment wus 
excessive; beld, that in view of the provisions 
of Sec. 164, Municipalities Act, such a suit 
does not lie in the Civil Court. MUNICIPAL 
Boarp, BENARES v. KRISHNA & Co. 635 


——Secs. 178, 180 and 185—Apptcatiun 
arc | amder Sec. 178—Board sanctions proposed wull 
leaving some space from lene—Wall erected 
without leaving such space—Effect of Sec. 


-180 (5)—dnterpretation of. 


Where a person applied to the Municipal 
Board under Sec. 178, Municipalities Act, fur 
making a wall near a lane and the Board ‘in 
granting sanction to the applicant laid down 
the condition that a space of 9ft. should be 
left to the south-west of the proposed wall, 
and the wall was built without leaving such 
space. Held, that even if the Board acted he- 
yond its powers in laying down the condition, 
the fact remains that no sanction was given 
to the applicant to build the wall at the place 
where it had been actually constructed, and 
the applicant therefore contravened the pro- 
visions of Sec. 180(5), Municipalities Act, in 
constructing the wall, and he was liable to coa- 
viction under Section 185 of the Act. Par- 
SHOTTAM KANDU vy. EMPEROR. 1101 


— Sec. 180(5)—Interpretation of. 

Section 180(5), Municipalities Act, does 
not require that the notice under Sec. 178 
must be such notice as was absolutely neces- 
sary to be given. ParsHoTramM KANDU _Y¥. 
EMPEROR. 1191 
Sec. 209(b)—Private drain—Lies in a 
street-—Whether _ permission under Sec. 219 
(b) necessary. 

Any person wishine to make a structure or 
projection over a private drain is bound to 
obtain permission under Sec. 209 (b) jembuhasithdsen 
cipalities Act, provided the drain lies in 2 





MUNICIPALITIES ACT, (Local Act II of 
1916), Sec. 299(1) 
street. BAIJNATH Ram v, Emperor. .12¢7 
Sec. ` 299(1)—Bye-lew—No person 
may ply trade of weighmen without licence— 
Accused purchases grain end weighs it himself 
—Whetber offence committed. ~~ 
Where a Notified Area Committee framed 
a bye-law to the effect that no person may ply 
the trade of a weighman without obtaining a 
licence, and the accused purchased grain and 
weighed it himself without employing a profes- 
sional weighman, and in consideration of not 
employing 2 weighman he demanded and obtain- 
ed from the vendor the commission which the 
weighman would have received, held, that in- 
asmuch as it cannot be said in the present case 
that the accused was-plying the trade of a 
weighman, the alleged action of the accused 
was not-one which contravened the bye-law 
in question and the conviction and fine un ler 
Sec. 299(1). Municipalities Act, must be set 
aside, DURJAN v. EMPEROR. 650 
Sec. 307—Conviction tunder—Revision 
—W hether legality of notice can be questioned. 
The accused was convicted under Sec. 307 
of the Municipalities Act for failure to comply 
with a notice issued by the Municipal Board. 
The applicant had challenged the validity of the 
notice by appealing to the Collector, who had 
held that the notice was a valid one. In 
revision to the High Court from the conviction 
under Sec. 307 it was argued that the applicant 
could at that stage reopen the question whether 
the notice issued by the Municipal Board was a 
valid notice. Held, that the question whether 
the notice was a valid one was not a matter 
_which could be taken up at that stage. 
BISHAMBHAR NATH v. EMPEROR. 971 


———Secs. 307, 318 end 321—Case under 
Sec. 307—W bhether Criminal Court cen go into 
legality of notice. 
T ParsHOTTAM Kanpu v. Empzror. 1101 
Secs. 307, 318 and 321—Case under 
Sec. 307—Whether Criminal Court cen go into 
legality of notice falling within purview of 
Sec. 318, ` 

The only method by which a pérson aggrieved 
by a notice falling within the purview of Sec. 
318, Municipalities Act, can challenge the 
validity of that notice is by way of an appeal 
to the District Magistrate or other special officer 
appointed by the Local Government, and if fails 
to avail himself of that remedy, no other 





eewidaarity such as a Criminal Coun trying a cae 


under Sec. 307 of the Municipalities Act, can 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881), Sec. 4 © 

question the validity of the notice. BAIJNATH 
RAM v. EMPEROR. , 1260 


MUSSALMAN WAQF ACT (XLI of 
1923 )—Couri as defined in Act—Whetber 
empowered to determine existence of wagf. 
The applicants moved the District Judge to 
take action under Sec. 10, Mussalman Waqf 
Act (XLII of 1923), against the opposite 
parties who were alleged to hold as Mutwallis 
certain waqf properties. The opposite parties 
denied that the properties in question were 
wagf properties. Held, that as soon as a party 
denies the existence of waqf, the Court referred 
to in the Mussalman Waqf Act has no jurisdic- 
tion to proceed with the case any further, and 
the order of the District Judge dismissing the 
application was correct. WAHEED HASAN vV. 
ABDUL RAHMAN. 307 


MUSSALMAN WAQF VALIDATING 
ACT (VI of 1913), Sec. 3, Proviso to— 
Reservation of ultimate benefit for the poor— 
When can be implied. 

The reservation of the ultimate benefit con- 
templated by the Proviso to Sec. 3 of the Waqft 
Validating Act of 1913 can either be made 
expressly or impliedly. The answer to the 
question whether the reservation of the ulti- 
mate benefit for those purposes has been made 
by a deed of waqf must depend on the inten- 
tion of the waqf as disclosed by the deed. 

Where the words “Waqf fi sabilillah” have 
been used and waqf has been created in per- 
petuity, and there is -pfovision for the appoint- 
ment of the mutwallis for all time to come, 
and a portion of the usufruct of the waqf 
property has been reserved for pious and 
charitable purposes, and the waqif had in con- 
templation the possible extinction of the line 
of his descendants who were to be the principal 
recipients of the profits ‘of the waqf property, 
the irresistible conclusion is that the wagif 
intended by implication to reserve the ultimate 
benefit for the purposes enumerated in ‘the 
Proviso to Sec. 3 of the Waqf Validating Act 
of 1913. Baga ULLAN KHAN vy. GHULAM 
SIDDIQUE’ KHAN. 647 
NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881), Secs. 4 and 5—Promissory 
note—W ben document amounts to. 


Where a document sets out the amount due 
to the plaintiff from the deceased father of 
the executants and then states that the amount 
will be paid in four instalments on the dates 
fixed in four years with interest at 1 per cent 
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NEGOTIABLE INSTRUMENTS ACT 


(XXVI of 1881), Sec. 80 


pep mensem, beld, that there is an uncondi- 
tional promise to pay and the document is a 
promissory note within the meaning of Sec. 4, 
Negotiable Instruments Act. Laram Das vy. 
LaxHo Rax. 651 
———Sec. 80-—"Seme”—Meening of. 

The word ‘same’ in Sec. 80, Negotiable 
Instruments Act, refers to the amount due on 
the instrument and not to the interest on that 
amount. Where no rate of interest is specified 
in a written instrument, then notwithstanding 
any contract to the contrary, the interest is to 
be calculated at the rate of 6 % per annum, 
and the date from which such interest should 
be calculated should be the date on which the 
principal amount ought to have been paid, that 
is, it becomes payable. Natu San y. Durca 
SAH. , 1256 
———Sec. 80—"Same’—Meaning of—Pro- 
missory note—Payeble on demand—No interest 
s pectfied—Statutory interest—Date from which 
to be calculated. 

The word “same” in Sec. 80, Negotiable 
Instruments Act, refers to “amount due” and 
not to “interest”. 

Where a suit is brought against the maker of 
a promissory note which is payable on demand 
and which is silent as to interest, interest on 
the amount due on the promissory note is to be 
calculated at the rate of six per cent per annum 
from the date of the execution of the primissury 
mote, under Sec. 80, Negotiable Instruments 
Act. Wituiams v. KALLU MAL MAGAN Lar. 

333 
——Sec. 118 (a)—Plaintif leads evidence in 
the first instance as to passing of consideration — 
Court disbelieves evidence produced by both 
perties—Whetber presumption under Sec. 118 
(a) still arises. 

Where the execution of the promissory note 
is admitted by the defendant but the passing of 
the consideration is denied, and the plaint ff 
leads evidence in the first instance as to the 
passing of consideration and the evidence pro- 
duced by both the parties is disbelieved by the 
court, the plaintiff can still avail himself of 
the presumption under Sec. 118 (a), Negotiable 
Instruments Act. LaL Gmwar Lat v. Dap 
DAYAL. 834 
OATH—Defendent agrees to abide 
plaintiff—Whcen defendent can resile—Oaths 
Act (X of 1873), Sec. 9. 

Where the defendant agrees to abide by the 
statement on oath of the plaintiff it is open -to 
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by oath of 


PARTNERSHIP 


the defendant to resile from the agreement 
before the statement on oath has been taken. 
No conditions are attached to the desire to resile 
and it is not necessary that the court should be 
satisfied that the party had good reasons for 
resiling. Rup SmiNcH Nayar v. Mrs. ARJUN 
SEN. ; 212 


OATHS ACT (X of 1873), Sec. 13 and 
Evidence Act, Sec. 118—Child sged 6⁄2 years 
gives evidence—Osth not administered —W hen 
omission cured by Sec, 13. 

Where a child aged 614 years, who fulfilled 
the criterion for a witness laid down by Sec. 
118, Evidence Act, was called as a witness and 
the court noted on the document on which his 
statement was recorded that no oath was ad- 
ministered because the -child being of tender 
years could not understand its significance, 
beld, that under the Indian Law it was obliga- 
tory on the court to administer oath to the child, 
but in the circumstances the omission to admi- 
nister oath was cured.by Sec. 13, Oaths Act, and 
the statement was legally admissible, EmPEROR 
v. SAHDEO RAM. 618 


OUDH ESTATES ACT of 1869, Sec. 8 
—Sco pe of. - 
The second list framed under Sec. 8, Oudh 
Estates Act, contains a recital of the family 
custom by which the estate is inherited by a 
single heir but this-recital is conclusive evidence 
only as.to the telugqderi property. As regards 
the other property, it merely raises a presump- 
tion in favour of the existence of the custom, 
but the presumption can be rebutted. Eyaz 
ALI QDWAI v, THe SPECIAL MANAGER, Court 
OF Warps, BALRAMPUR ESTATE.. 744 
PANNA LAL’S “KUMAUN LOCAL 
CUSTOMS”, Pare. 15(c)—Interpretation of. 
Para. 15(c) of Panna Lal’s “Kumaun Local 
Customs” is concerned with widows.who have 
no sons. BEHARI Lar v. Har LAL San. 
- 172 
PARTITION ACT (IV of 1893), Sec. 4— 
Dwelling-bouse—Meaning of. 
Sec. 4, Partition Act, has no application where 
a house, although it has been found not to be 
used as a dwelling house, is still capable of being 
used as such. IQBAL UDDIN v. Raw NATH. 
i 997 
PARTNERSHIP—Deed of  partnershi p— 
Partnership—When comes into existence — 
Finding on date of dissolution—W hether one of 
fact 


Unies there is something in the partnesslai 
deed to show that tha partnership evidenced by 













PARTNERSHIP 


it was not to commence till a future date, tl 
presumption is that the partnership came in 


existence on the very date of the execution o% 


the deed. 

The question when a partnership is dissolved 
is 2 mixed question of fact and law. SHIAM 
Lau v. SHiam LAL. 1251 


Joint Hindu family—W bether can cons- 
titute partnership with a firm. 
PARBHU LaL v. Income Tax Commis- 

- SIONER, 554 


PARTNERSHIP ACT, Secs. 69 and 5—Joint 
Hindu family—Firm owned by—Registrati:n 
of firm not necessary. 

Under Sec, 5 of the Partnership Act of 1932, 
where the members of a Hindu undivided family 
carry on a family business as such, they are not 
partners in such business. Accordingly the 
provisions of Sec. 69 of the Act as to the effect 
of non-registration of a firm do not apply to 
such business. Harpzo Ram v. Fru Gm- 
DHAR Lat Kanwarya LAL. 260 


——Secs. 69, 74 and 1(3)—Snit by frm— 
Not registered in accordance with Sec. 59 — 
Whether suit barred by Sec. 69. 

A suit brought after October 1, 1933 by a 
firm, which has not been registered in the man- 
ner set forth in Sec. 59 of the Partnership Act 
(IX of 1932), is barred by Sec. 69 of the Act, 
even though the cause of action accrued before 
the Act came into force. Ram PRASAD THA- 
KUR PRASAD v. Kamra Prasan Stra Ram. 

1243 
— secs. 69, 74(b) and 1(3)—Suit by 
unregistered firm—lInstituted after October 1, 
1933—Cause of action accrued before com- 
mencement of the Act—Whether suit barred Ly 
bec. 69. 


Per BENNET, J. (SULAIMAN, C. J. doubt- 
fng): —A suit brought after October 1, 1933 
by an unregistered firm is barred by Sec. 69 ut 

- the Partnership Act (IX of 1932) even though 
the cause of action accrued before the com- 
mencement of the Act, and such a suit is not 
saved by Sec. Z4 of the Act. DANMAL Par- 
SHOTAM Dass v. Bapu Ram CHHOTE LAL. 

1245 
PENAL CODE (XXVI of 1870), Sec. 89 
and Child Marriage Restraint Act (XIX of 
1929)—Obtaining possession of minor ‘wife 
aged 10 years—By ber busband—Not for Ler 
benefit. 

‘ To obtain the benefit of the-exception embo- 

eet Sec. 89, Penal Code, it is necessary to 
show that the act done was for the benefit of 





CODE (XXVI of 1870), Sec. 141 
minor. It is against the policy of ehe 

Marriage Restraint Act (XIX of 1929) 
» husband should obtain possession of his 
if she has not attained the age of 14 years 
Hown in the Act. Accordingly the obtain- 
Possession of a minor wife aged 10 years by 
F husband cannot be for her benefit as the law 
Clearly provides that such marriages shall ast 
take place. NANKU v. EMPEROR. 1096 


—— Sec. 99—Bailable warrant for arrest of 
s woman—Arrest made without informing ber 
that warrant was bailable—No good fath— 
Sec. 99 inapplicable, 

A bailable warrant was issued for the arrest 
of a woman and delivered to police officers, who 
proceeded to the village where the woman was 
hiding, and arrested her without informing ker 
that the warrant was a bailable warrant and 
deliberately refused to give her an opportunity 
of giving bail, beld, that the police officers wuce 
not acting in good faith and the provisions of 
Sec. 99, I. P. C., were therefore inapplicable, and 
a right of private defence existed. Ramji Lau 
v. EMPEROR. 950 


Sec. 111—‘Probable  consequence’— 
Meaning of—Liability of ebettor—When act 
done different from act abetted. 

When the act done is different from the act 
instigated, an abettor is only liable for such a 
different act if it was a likely consequence of 
the instigation or if it was an act which the 
instigator could reasonably have been expected 
to forsee might be committed as a result of his 
instigation. 

Where A instigated B, who held a lathi in his 
hand, to chastise or thrash C, but B stabbed C 
with a spear-head of the existence of which A 
was unaware, and C died, beld, that the act of 
stabbing, which was different from the act of 
thrashing which was the act instigated, was not 
a probable consequence of the instigation to 
thrash, and A was guilty of abetment of assault 
only and not of abetment of murder. Gmya 
PRASAD SINGH v. EMPEROR. 54 
— Sec. 141—Mobemmedans intend te 
sacrifice cow—Hindus collect with lathis to 
prevent sacrifice—Whetbher Hindus form us- 
lewfnl assembly. 

There is no provision of law whatsoever which 
gives any person or body of persons a right to 
use force, and violence to prevent their feelings 
being wounded by an illegal act. If the 
Mohammedans intend to sacrifice 2 cow and 
such act is illegal, the Hindus have no right to 
collect with lathis in order to prevent the 
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PENAL CODE (XXVI of 1870), Su 


saPrifice and ‘such Hindus form an un’: 
assembly. BHAGGAN v. EMPEROR. 
sec, '149—Lathi attack by a ns 
men—One killed—AH guilty. i 
Where a nuniber ol men makeanatrtiek 
lathis on ceftain men and one of those 


killed, all the men making the attack are gui. 


under Sec. 149, I. P. C. and other sections. It 
is not a matter of importance whose lathi blow 
actually injures the deceased. GOVERDHAN V. 
EMPEROR. 1114 


———Sec. 179—Com plainant—W bether pun- 
ishable under. 

Where the Magistrate summoned the com- 
plainant as a witness under the provisions of 
Sec. 219, Criminal Procedure Code, and on uis | 0# 
refusal to answer questions put to him, the 
aie took proceedings under Sec. 480, 
Cr. P. C., and convicted him under Sec. 179, 
L P. C.; beld, that a complainant is punishable 
under Sec. 179, I. P. C., and the conviction ws 
-correct. Moti LAL v. EMPEROR. 299 


——Sec. 179 end District Bosrds Act, Sec. 
126—Oral questions put to a person by assessing 
officer of a District Bosrd—Refused to answer 
—W kether can be convicted under Sec. 179, 
I. P. C. 

Kunwar SEN v. EMPEROR, ~ - 10.1 
— Sec. 182—False report to police—Trual 
under Sec. 182, I. P. C—Opinion of Investi- 
gating Officer—Not legal evidence. 

Where the applicant made a report of thett 

in the police station and named six persons 
whom he suspected of having committed thè 
theft and the Investigating Officer - came to 
the conclusion that the report was false, and 
accordingly the applicant was tried for w 
offence under Sec. 182, L P. C. Held, that 
the opinion of the Investigating Officer was nor 
legal evidence and could not be made the basi 
of a finding that the report made by the appu- 
cant was false. Roci v. EmPEROR -1145 
—— Sec. 218 end Land Records Manual, R. 
98—Patwari— Wrong entry tn kbasra—Wlin 
offence under Sec. 218 established. 
ı Under Rule 98, Land Records Manual, a 
-Patwari is responsible for the accuracy of all 
entries in the khasra and must satisfy himself 
of the facts by inquiries from the persons con- 
_ cerned -as well as by the field inspections. 
Where a patwari made a wrong entry knowiag 
at the time that the entry he was making -wis 
‘wrong and it was proved that he had the 
criminal intent which would bring the cı% 
under Sec. 218, Indian Penal Code. Held, that 
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NAL CODE (XXVIII of 1870), Sec. 471 
'¢ patwari was guilty of an offence under Sec. 
8, Indian Penal Code. CHANDRABHAN J.au 
. EMPEROR. 1083 


—Sec. 283—Offence under—W ben estab- 


lished. 


Where a sub-inspector was ex his 
public right to ride along the side of a T 
SE E ie aoe F O E 
the charpoy.of the accused. Held, that the 
placing of a charpoy on the public road caused 
obstruction and amounted to an offence under 
Sec. 283, I. P, C., and it is immaterial thay the 
accused had no intention of obstructing 
trafic. Emperor v. Ram KrisHNA.: 1057 
a oa Nance under—W ben male 


KALLAN KHAN v. EMPEROR : 175 
—— Sec. 379 and Civil Procedure Code, Or. 
21, Rules 44 and 24—Agricultural produce-— 
Attachment by affixing copies of werrent of 
attachmeni—Co pies signed by emin and with- 
ont seal of court—Attachment illegal—Person 
removing produce cennot be convicted of an 
offence under Sec, 379, I. P. C. 

Where attachment of agricultural produce 
is made by affixing copies of the. warrant of 
attachment which are aid by the amin and 
do not bear the seal of the court; the attach- 
ment is illegal and the produce cannot be 
deemed to .have passed from the possession . nÉ 
the judgment-debtor into the possession of the 
court, and if therefore the produce is removed 
with the consent of the judgment-debtor the 
person removing the produce cannot be con- 
victed of an offence under Sec. 379, I. P. C. 
BENI v. EMPEROR. 63 
——Sec. 464—Forgery—B makes A’s signa- 
ture in A’s presence—A must be held to beve 
enthorized B, `> > 

ee A eaea a 
ture for A on a document, A must be held to 
have authorised that proceeding and there 
could be no question of want of authorisation 
or A in law. Lagym»a Das y. LakHo 

651 
naM 471—Scope of —Civil suit—Defsn- 
dant files receipts—Denial by plaintiff—Defen- 
dant does not prove receipts—Whether defen- 
dant can be said to beve used receipts within 
meaning of Sec. 471. 

In_a suit for arrears of rent the defendant 
produced receipts to prove payment of the 
amounts alleged to be due from him. ‘Three 
of these receipts were denied by the ffitrretties 
The defendant made no attempt to prove the 
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PENAL CODE (XXVII of 1870), Sec. 499 


three receipts. Subsequently the defendant wus 
prosecuted under Sec. 471, I. P. C., in respect 
of these three receipts, and it was argued on his 
behalf that he committed no offence because be 
merely filed them in court and made no attempt 
to prove that they were genuine. Held, that 
the defendant used the receipts within the 
meaning of Sec. 471, I. P. C. because they 
were placed before the plaintiff for admission 
or denial and the plaintiff denied them. KEDAR 
493 
———Sec. 499—Defemetory article about a 
Girls’-College—Complaint by some of the girls 
—Writer’ cen be convicted of offence of defa- 
matiog. 2, — 

Wheres defamatory article implies that the 
girls of a College are habitually guilty of thu 
misbéhiaviour described in the article, all the 
girls in the College collectively and each girl 
individually must suffer in reputation, and oa 


“the complaint of some of the girls the writer 


can be convicted of the offence under Sec. 499. 
WAHID ULLAH ANSARI V. EMPEROR. 676 


PENSIONS ACT (XXIII of 1871), Sec. 12 
—Politicalapension—Suit filed in -Civil Court 
after obtsining iep sander Sec. 6—Snit 
compromited—Claim to pension withdrawn in 


. , liew of monthly allowence—W hetber compro- 


mise valid. 


The predecessor of the plaintiffs, after 
obtaining. the certificate of the Collector under 
Sec. 6 of the Pensions Act (XXII of 1871), 
instituted a suit in the civil court against t 
predecessor .df the defendants for a declaration 
of his alleged share in the political pension of 
his ancestors. This suit was compromised and 
a decree was passed in terms of the compro- 
mise. Under the compromise the predecessor 


of the plaintiffs abandoned his claim not only 


to his share in the political pension but also 
his share in the estate in lieu of a monthly 
allowance to be paid to him and his represen- 
tatives generation after generation by the pre- 
decessor of the defendants and his represents- 
tives. In 2 suit for recovery of arrears of 
monthly allowance, beld, (by Sulaiman, C. J.), 
that the abandonment of the claim to have the 
question tried by the civil court would not in 
itself amount to an assignment of any share 
in the political pension within the meaning of 
Sec. 12, Pensions Act, but merely the with- 
drawal of the suit in lieu of the consideration 
offered, and such a course was not obnoxious 
tọ the provisions of the Pensions Act, and there- 


a” fore the compromise was valid, 


) 


PRE-EMPTION 

Held (by Bennet, J.), that the provision of 
the compromise that the plaintiff relinquished 
his right to-the pension was null and void 
within the meaning of Sec. 12, Pensions Act. 
But the compromise did not depend on that 
single consideration. ‘There was also the con- 
sideration that the plamtiff relinquished his 
right ¢o the property, and therefore the com- 
promise could not be said to have been one 
without consideration and was valid. AHMAD 
Aut KHAN v. RryasaT ALI KHAN. 910 


POLICE ACT (V of 1861), Sec. 30—Inter- 
etation of —Whether police bas power abso- 
utely to forbid a procession. 

The Superintendent of Police has no power 
under Sec. 30, Police Act, absolutely to forbid 
the taking out of a procession, but only has 
the power to regulate a procession, 1f he thinks 
that it requires regulating, in the manner 
prescribed by the section. 

Notices purporting to be issued under Sec. 
30 (2), Police Act, contained the following 
order:—‘‘Besides the persons who have already 
obtained permission, no other person without 
obtaining permission of the Superintendent of 
Police will be extborised to take out a proces- 
sion on the public way and thoroughfare.” 
One of such notices was affixed to the appli- 
cant’s house. After the applicant’s application 
for a license was rejected he took out a pro- 
cession, and was prosecuted and convicted un- 
der Sec. 32, Police Act. Held, that under the 
Police Act the Superintendent of Police has no 





he | authority for absolutely refusing permission to 


take out a procession and the applicant was 
wrongly convicted. Qasim Raza v. EMPE- 
ROR. 386 
PRACTICE—Relevent documents tendered 
in evidence and exhibited without objection 
—Wheiber appellate Court can reject them on 
the ground that they were not formally proved. 
Where no objection was taken by the defen- 
dant in the trial Court as to the admissibility 
of bahi khatas which were tendered in evidence 
by the plaintiff and exhibited, the appellate 
Court should not reject them on the ground 
that they had not been formally proved by 
the production of the patwaris who had 
prepared them, but should give the 
plaintiff an opportunity to prove the docu- 
ments by the production of the patwaris. 
AjyopHyYa Prasan DUBE v. MAHABIR. 401 
PRE-EMPTION—Sale—A sets up bis benc- 
midar to sue for pre-emption—Suit decreed— 
Whether A can recover property from bis 

benamidar. 
s = $7 


PRE-EMPTION 

$n a sale of property, A, who had po right 
of pre-emption; set: up .hi amis B, to 
claim the property by right of pre-emption 
which she possessed. -B’s suit for pre-emption 
was decreed and she obtained possession. Held, 
in a suit to recover the property, that A having 
successfully perpetrated a fraud on the vendee 
and the Court, A or his representative-in-in- 
terest could not be permitted to say that B 
obtained the decree for A’s benefit. Joera 
Brat v. FATIMA. 638 


mW ajib-ul_arz—Construction of—Mo- 
bammedan Law of pre-emption. 


Where in the wajib-ul-arz for the town of 
Pilibhit it was recorded that “there is a custom 
of pre-emption in accordance with the usage 
of the country and the Shastras,” beld, that 
the record was clear and definite enough ro 
form proof of a custom of pre-emption and 
in the absence of evidence of any special cus- 
tom different from or not co-extensive with 
the Mohammedan Law of pre-emption, tht 
law must be applied. JAGANNATH v. INDER- 
PAL SINGH. 108 


PRE-EMPTION ACT (Local Act XI sf 
1922), Secs. 4(7) and 4(1)—"Petiy pro- 
prietor’—Meaening of. 

A petty proprietor whose specific plot of land 
is to revenue separately and who as 
such is not entitled to any interest in the joiut 
lands of the mahal, nor to take part in the 
administration of its affairs, has no right to 
pre-empt a sale of the mahal or any share 
thereof or any interest therein. Ram JIMAL 
v. RIAZ-UD-DIN. 973 


1923—Composite mahal—Formed by union of 
iwo plots—One coming out of a mabal favonr- 
ing right of pre-emption, and the other taken 
out of a mabal negativing that right—W bether 
right of ila ae extends to enter land cf 
com posite ‘ 

A new mahal had been formed of lands 
taken from several older mahals in some of 
which the existence of the right of pre-emp- 
tion was recognised and in the others it was 
negatived. On a suit for pre-emption of sale 
of lands in the newly constituted mahal, .oc 
High Court held that under Sec. 5(1), Agra 
Pre-emption Act (XI of 1922), it must Le 
presumed that. the right of pre-emption 
extended to the new mahal in its entirety, but 
the judicial committee of the Privy Council, 
without pronouncing final decision, doubtd 
58 
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PROVINCIAL INSOLVENCY ACT (V of 
1920), Sec. 4 ` 

the correctness of -the view expressed by he 
High Court, and suggested the desirability of 
specific legislation on the point. RAmMJIMAL 
v. RIAZ-UD-DIN. 973 


——Sec. 19, Proviso to (added by Act IX 


of 1929)—Whether bas retrospective effect. 
During the pendency of a suit for pre-emp- 
tion the defendant-vendee acquired a share in 
the mahal by virtue of a deed of gift and be- 
came a co-sharer. After the deed of gift in 
favour of the defendant-vendee but before the 
passing of the first court’s decree, the Proviso 
to Sec. 19, Agra Pre-emption Act, which was 
added by the Amending Act IX of 1929, came 
into force on February 15, 1930. Held, (by 
majority, NIAMATULLAH, J. dissenting), that a 
voluntary transfer which was taken before che 
Proviso to Sec. 19 came into force. is- aot 
governed by the Proviso, and accordingly the 
Proviso does not prevent the defendant-vendee 
from defeating the plaintiff’s claim. Hamar 
HUSAIN v. Puran MAL. - 895 


PRESS ACT (XXII of 1931), Sec. 4(1): 


(D) as emended by Act XXIII of 1932—Par- 
pbtet addressed to kisans—Words used tend to 
promote feelings of enmity between ‘hiians and 
zamindars—When comes within Sec: 4(/) 
(b). i i 


In a pamphlet addressed to the kisans the ° 


writer described their grievances in picturesque 
and expressive language. He described: their 
lot as deplorable in the extreme, and stated that 
they were frequently the victim of abuse and 
even of beatings at the hands of zamindars 
and Government officials. He suggested pro- 
posals for the amelioration of their condition, 
and urged them to unite so that these pro- 
posals might be lawfully carried out. Held, 
that taking the pamphlet as a whole it was 
extremely moderate in tone, and it contained 
nothing more than words pointing out without 
malicious intention and with an honest vie¢ 
to their removal, matters which are producing 
and have tendency to produce feelings of 
enmity or hatred between kisans and zam‘n- 
dars, and, therefore, by reason of Explanation 
4 to Sec. 4, Press Act, the words are not to he 
deemed to be words which tend directly or in- 
directly to promote such feelings within the 
amended Sec. 4(1) (b) of the Press Acr. 
MOHAN LAL GAUTAM v. EMPEROR. 321 


PROVINCIAL INSOLVENCY ACT (V 
of 1920), Sec. 4—Insolvent acquired pro- 
perty in the name of another person—W be- 


See ee _ oor — 
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PROVINCIAL INSOLVENCY AUT €¥ of 
1420), Sec. 28(2) 

at the time of the adjudication as well as pr>- 
perty acquired by or devolving on the insol- 
yent after adjudication stands on the same 
footing, and both vest forthwith in the court 
or the receiver. ABDUL RAHMAN vy. NEHAL 
CHAND. — 709 


Sec. 28(2)—Trust deed—Properi 
conveyed to trustees for benefit of creditors of 
autbor of trust and other purposes—Axnthor 
of trust subsequently adjudicated an insolvent 
—Wheiher trust properties vest in receiver in 
insolvency so as to be adminsstered by bim on 
bebalf of general body of creditors. 

When once a deed of trust is executed and 
property conveyed to the trustees for the bens 
fit of the creditors of the author of the trust 
and for other purposes recited in the deed, the 
author of the trust ceases to have any interest 
in the property covered by the deed of trust; 
and on his adjudication as an insolvent, the 
trust properties do not vest in the receiver in 
insolvency and cannot be administered by him 
on behalf of the general body of the creditors, 
nor has the receiver in insolvency any right 
to administer the assets in accordance with tre 
terms of the trust. The persons competent to 
deal with the trust properties or the rents and 
Sain Dereal ‘aie wie crude or a persons 
as may be appointed by court in a suit for 
administration of-the trust. Bank or Uppzr 
INDIA, Ladrrep v. KANIZ ABID. 735 
————Sec. 28 (4)—Scope of—Property of 
insolvent not covered by Sec. 28—Sold by 
person beving a right io seh it—Whetber Sec. 
28 (4) applies. 

Where the property of an insolvent which 
does not come under Sec. 28, Provincial Insol- 
vency Act, is sald by some person who has a 
right to sell it, the sale price of the property 
will go to that person and cannot be considered 
as being acquired by or devolving on the insol- 
vent within the meaning of Sec. 28(4) of the 
Act. 

Where the zamindari share of an insolvent, 
which is exempted from liability to attach- 
ment and sale in execution of a decree under 
the provisions of the Bundelkhand Land 
Alienation Act and which does not therefore 
become the property of the insolvent for the 
purposes of Seç. 28, Provincial Insolvency Act, 
is sold by a Co-operative Bank under the 
provisions of the Co-operative Societies Act 
(I of 1912) to realise the debt due to it from 
the insolvent, the sale price of the property 
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PROVINCIAL INSOLVENCY ACT (V of 
1920), Sec. 53 


will go to the Bank and cannot be considered 
as being acquired by or devolving on the insol- 
vent within the meaning of Sec. 28(4) of the 
Provincial Insolvency Act. JALAUN District 
Co-OPERATIVE BANK AT Oral Y. OFFICIAL 
RECEIVER, JHANSI. 170 
———— Sec. 4]—Formal order of discharge uot 
drawn np—Efect of. 

On the application of an insolvent the Court 
passed an order that “the property mentioned 
by the insolvent will be sold and after the pro~ 
ceeds have been distributed the order of un- 
conditional discharge will be written.” Sub- 
sequently on the property being sold the Couct 
passed an order stating that “the property has 
been sold. Let proceeds be distributed at 
once.” Nine years after the sale a creditor 
applied for revival of insolvency proceedings 
on the ground that no formal order of dis- 
charge was drawn up after the sale. Held, 
that the intention was to pass an unconditional 
order of discharge suspended for a specified 
time and the insolvency proceedings terminated 
when the property was sold, and therefore the 
insolvency proceedings could not now be 
revived. MooL CHAND v. Dip CHAND. 

274 
Sec. 53—Trensfer of property—Trats- 
feror adjudged insolvent within two years— 
Transferee from insolvent sells. property to 
third party—Sale deed executed by insolvent 
auauled—Whetber annulment binding on 
third party—W bether Sec. 53 applies to such 
third party, 

A person transferred his property and with- 
in two years of the date of the transfer the 
transferor became insolvent. After the order 
of adjudication the transferee from the insol- 
vent sold the property to the defendant. On 
an application made by the Official Receiver 
(Gimpleading the transferee from the insolvent 
but not the defendant) the sale deed executed 
by the insolvent was annulled by the court, 
Subsequently the Official Receiver sold the 
property to the plaintiff. As the plaintiff 
did not obtain possession of the property, the 
present suit was instituted by him. Held, 
that the Official Receiver wrongly omitted to 
implead the defendant, particularly as it 
appeared from the record that he was aware of 
the transfer in his favour, and the order of 
annulment, which he obtained against the 
transferee from the insolvent, was not binding 
upon the present defendant, and it is dpen to 
the defendant to show that the transferee from 
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PROVINCIAL INSOLVENCY :-ACE¥ of- 
1920), Sec. 4 

ther Insolvency Court con declare that pru- 
perty vested in Official Receiver. 

Where the Official Receiver applied to tae 
Insolyericy Court for a declaration that a cer- 
tain sale deed in favour of the respondent wis 
fictitious and that the real owner of the pro- 
perty comprised in che sale-deed was the in- 
solvent, and it was proved that the insolvent 
was the real purchaser and the name of the 
respondent was merely inserted in the sale de d 
in order to defeat creditors. Held, that tue 
Insolvency Court could go into the facts and 
ascertain the true ownership of the propercy 
in question under the powers conferred by Sec. 

4, Provincial Insolvency Act, and declare that 
the property, though standing in the name of 
the respondent, formed part of the property 
af the insolvent and had vested in the Official 
Receiver and could be distributed amongst rhe 
eon. O. M. CHENE y., KISHUN PRASAD. 

1158 


ee kad Proviso to Sec. 56 (3)—Pro- 
perty in possession of third person—Sold by 
receiver as insolvent’s property—When imol- 
vency court can deliver possession to purchaser 
—Prior decision on question of title compi- 
SOY. -= 

A cet cian E a E E 
as the property of the insolvent. The appel- 
lant preferred 2n objection in the insolvency 
court claiming to be the owner of the propecty 
and denied Gis title of the insolvent. - The 
objection “was dismissed for non-appearance. 
Subsequently the receiver sold the house to the 
respondent, who applied to the insolvency 
court for delivery of possession to her. - The 
appellant reiterated his objection which wus 
summarily dismissed. Held, that in the absence 
of a decision on the question of title either by a 
decree in a separate suit or by an order un Jer 
Sec. 4, Provincial Insolvency Act, the app- 
lant could not be di from the pro- 
perty, and the fact that the appellant had not 
pressed his ye are on a certain occasion did 
not justify the insolvency court in treating 
the property as belonging to the insolvent. 
Dwarka PRASAD v. SUNDER. 484 
6 snd 7—Debtor executes a sale 
deed in favour of wife in len of dower—tInu- 
solvency petition by creditor—When order of 
ndjudication to be made. 

On the debtor executing a sale deed in favour 


. æ of his“vife in lieu of dower debt, the creditor 


| 
{ 


presented a petition for adjudging the debtor 


x 
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PROVINCIAL INSOLVENCY -ACT (V of 
1920), Sec. 28 


an insolvent; and the nakay. court aa 
judged him an`insolvent with the remark that 
“transfer of one’s tangible property to wife in 
lieu af dower is always suspect”. Held, on 
appeal, that in the absence of a finding that 
the debtor committed an act of insolvency 
within the meaning of Sec. 6, Provincial In- 
solvency Act, no order of adjudication could 
be passed, and the case should be remanded for 
disposal according to law. MOHAMMAD YAR 
KHAN v. PURAN PRASAD. --4 487 
———See, 27 and Rule 27 framed tinder Sec. 
73—Firm carried on, by joint Hindu family— 
Firm declered insolvent =E fect of. 

Where, on the application of creditors, a 
firm carried on by members of a joint Hindu 
family is declared insolvent, beld, that the 
effect of the adjudication of the firm as an 
insolvent is to make all the members of the 
family insolvents. BHacwan Das v. Lax- 
SHMI CHAND. 673 
—— Sec. 28—Joint Hindu family—Father 
and sons—Ancestral  bdusiness—Insolvency— 
Receiver entitled to seize family property— 
Seizure tantamount to attachment—Preference 
over creditor who attaches, subsequently. 


The right of a Hindu father to dispose-of 
the joint family property in order to satisfy 
his own debts is property within the meaning 
of Sec. 28, Provincial Insolvency Act, and vests 
in the receiver, and the receiver is entitled to 
seize the entire family property and transfer 
it in order to satiafy the debts of the father. 
It is not incumbent on such a receiver to obtain 
an order of the court, execute it and attach 
the family property. He can straight away 
seize the property and sell it under a private 
deed, it not being incumbent upon him to take 
out an attachment. The seizure of the pro- 
perty by the receiver must be taken to be tan- 
tamount to attachment of the property’ by 
him so as to get his interest crystallised 


in preference to any creditor who subse- 


quently attaches the same property. BHAGWAN 
Das v. LAXSHMI CHAND. -673 
— Sec. 28—Order of adjudication—S.1b- 
sequent acquisition of property by insolveni— 
Whether can be dealt with by bim. 

The rule of English Law that property ac- 
quired by an undischarged insolvent after the 
adjudication order can be dealt with by him 
before the intervention of the receiver in insol- 
vency does not apply in India. Under Sec. 28, 


Provincial Insolvency Act, property existing ~ 
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PROVINCIAL INSOLVENCY ACT (V of 
1920), Sec. 59(d) 

the insolvent was a purchaser in good faith 
and for valuable consideration and that it is 
also open to him to show that he himself acted 
in good faith and paid full consideration being 
unaware of the insolvency proceedings. AMIR 
AHMAD vy. SYED HASAN. 573 
———Sec. 59(d)—Sntt by sundischarged in- 
. solvent for recovery of loan advanced by bim 
after bis adjudication—Whether snit defec- 
Live. 

Where the property in dispute in a suit is 
admitted to be or is of such a nature that it 
must vest in the receiver, the receiver alone is 
the proper person to institute suits and pro- 
ceedings. The suit brought by an insolven: 
behind the back of the receiver would be 
defective. But where an undischarged insol- 
vent institutes a suit for recovery of a loan 
advanced by him after his adjudication to the 
defendant, the suit cannot be thrown out on 
the mere ground that the plaintiff is an insol- 
vent. The insolyent may have jent the 
money out of the income of the property 
which does not vest in the receiver in virtue 
of Sec. 28(5), and the receiver not having 
intervened and seized the amount there is a 
presumption in favour of the insolvent that 
the money was his own. It is howev.r the 
duty of the court to give notice of the suit to 
receiver so that when a decree is passed in 
favour of the plaintiff, the receiver may be at 
liberty to take the benefit of the decree and 
recover the amount due under it, if it can be 
shown that the property was such as had vested 
in the receiver. Such enquiry can be made 
either in the execution department or by a 
Separate suit between the receiver and the 
insolvent. ABDUL RAHMAN v. NEAL 
CHAND. 709 


PROVINCIAL SMALL CAUSE COURTS 
ACT (IX of 1887), Sec. 16 and Civil Pro- 
cedure Code, Sec. 24—Suit filed in Small Cause 
Court—Transferred to Subordinate Judge—- 

Whether trial by Subordinate Judge illegal. 
Where a case pending in a Small Cause Court 
is transferred under Sec. 24, Civil Procedure 
Code, to 2 Subordinate Judge not having Small 
Cause Court powers and he tries the suit on the 
regular side, the trial by the Subordinate Judge 
is not illegal. VoyrarrHt v. Ram PxHAREy 
511 


———Secs. 17 and 25—Ex parte decree set 
aside@In disregard of Sec. 17—Substantial 
justice done—High Court will not interfers. 


. 


PROVINCIAL SMALL CAUSE COURTS 
ACT (IX of 1887), Sec. 25 

Where a Small Cause Court set aside an’ ex 
parte decree in disregard of the provisions of 
Sec. 17, Provincial Small Causes Courts Act, 
but it ap that substantial justice was 
done to parties by the order in question, 
the High Court will not interfere in revision 
under Sec. 25 of the Act. SONKALI Y. 
MAHABIR DUBE. 414 
Proviso to Sec. 17 end Civil Procedure 
Code, Sec. 47—Objection to execution appli- 
cation dismissed for defanlt—Whether emonunts 
to decrec—Whetber application for restors- 
tion should comply with Provtso to Sec. 17. 

The Small Cause Court sitting as an execu- 
tion Court dismissed the objection of a judg- 
ment-debtor for default. Subsequently the 
judgment-debtor applied that his objection be 
restored, but the court dismissed the applica- 
tion on the ground that no security was fur- 
nished as required by Proviso to Sec. 17, Small 
Causes Court Act. Held, that the order strik- 
ing off the objection can in no sense be consi- 
dered to be an ex parte decree so as to attract 
the application of the Proviso to Sec. 17, Small 
Causes Courts Act. Held, further, that there 
being no disposal of the objection on the merits 
it was open to the judgment-debtor to take the 
same objection by another application instead 
of applying for the order of dismissal being set 
aside. ABDUL Hamp v. SHYAM LAL CHIMAN 
LAL. 403 
———Sec. 23—Scope and object of—Not 
limited to a dispute of title to immovable pro- 
perty between the perties to the snit—When 
judge should try question of title himself. 

There are no words in Sec. 23, Provincial 
Small Cause Courts Act, which justify the 
inference that before Sec. 23 can apply there 
must be a dispute of title to immovable pro- 
perty between the parties to the suit. 

Section 23, Small Causes Courts Act, is in- 
tended to meet cases in which the Small Cause 
Court Judge is satisfied that the question of 
title is so intricate that it should not be decided 
summarily and then it should return the plaint 
for presentation to a competent court. Whee 
on the other hand the judge decides to try the 
question of title himself he should not try it in 
2 summary manner. Noota v. CHIMMAN 
LAL. 301 
———Sec. 25—Decision on point of limita- 
tion erroneous—High Court’s power of inter- 
ference. 

Where the Small Cause Court arrives at an 
erroneous decision on a point of limitation, the 
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PROVINCIAL SMALL CAUSE COURTS 
ACT (IX of 1887), Sch. I, Art. 35(#) 


High Court can interfere under Sec. 25, Pro- 
vincial Small Causes Courts Act. GAJADHAR 
Prasan y. DHARMA NAND. 379 
-schoul Il, Art. 35 (ii) —Plai u 
es. that defendant reaped crop of anes | 
a- t any right by deceit—Wheiber 
Cause Court competent to entertain suit. 
Where the plaint in a suit for compensation 
filed in a small cause court alleged that the 
defendant reaped the crop of the plaintiff 
without any right by deceit, beld, tht 
the facts alleged amounted to an offence 
defined by Sec. 378, I. P. C., and under Art. 
35 (it), Schedule II, Provincial Small Causes 
Courts Act, the small cause court did not have 
jurisdiction to try the suit. Nararn Das v. 
Kast Prasan. 248 
RAILWAYS ACT (IX of 1890), Sec. 55 
(2)—‘Local newspapers Meaning of. 
_ The words ‘local newspapers’ in Sec. 55 (2), 
~ Railways Act, mean papers of the place where 
the sale is to be held. SECRETARY oF STATE 
FOR INDIA v. SLA Footwear & Co. 793 


Sec. 56 and Limitation Act, Arts. 48 
and 31—Failure of plaintiff to take delivery of 
goods—Notice under Sec. 56 served on bim by 
railway—Goods sold—Fourteen days after 
publication of notice of sale in a newspaper— 
Suit for compensation for wrongful sale— 
Whether s good—Limitation—Railways 
Act, Sec. 77—Notice under—When necessary. 


On the failure of the plaintiff to take deli- 
very of the goods, the railway company served 
- a notice upon him that proceedings would be 
taken under Sec. 56, Railways Act. Fourteen 
days after the first publication of a notice of 
a general sale of property in a newspaper of the 
place where the sale was to be held, the goods 
were sold by public auction. Thereupon the 
plaintiff sued the railway company for com- 
pensation for wrongfully selling the goods. 
Held, (1) that no notice under Sec. 77, Rail- 
ways Act, was necessary; (2) that the suit 
was governed by Art. 48 (and not Art. 31) 
of the Limitation Act and was within time; 
(3) that the sale under Sec. 56 was a good 
sale. SECRETARY OF STATE FOR INDIA IN 
CouNcIL v., SD4LA FOOTWEAR Co. 793 
— Sec. 72—Scope of. 


The plaintiff despatched goods from Agra to 
Karachi at rajlwey risk. After the arrival of 
the goods at Karachi, the plaintiff asked the 
Company at Karachi to have the goods rebook- 
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RAILWAYS ACT (IX of 1890), Sec. 77 


ed from Karachi to Agra. The Company 
stated that the plaintiff should execute risk- 
note A if the goods were to be rebooked. The 
plaintiff refused to execute risk-note A, and 
brought a suit for compensation against the 
Company. Held, that the plaintiff had no 
right of action. Bapr UDDIN v. THE SECRE- 
TARY OF STATE FoR [NDIA IN CouNcIL. 991 


———Sec. 76—Consignment under Risk Note. 
Form A—Suit for compensation for demaske to 
goods—W bat plaintiff must prove. 

Where the goods tendered to the railway for 
Carriage were cither in a bad condition or 
defectively packed, and the goods were des- 
patched under Risk Note Form A, which re- 
presented the contract between the railway 
and the consignor, beld, in a suit by the con- 
signor for compensation for damage to rhe 
goods, that in order to succeed the plaintiff 
must prove that the damage to the goods had 
arisen from misconduct on the part of the 
railway, and the plaintiff was not relieved of 
the necessity of proving this by Sec. 76, Rail- 
ways Act. This section only shows that if it is 
clear that the damage has been caused by tne 
misconduct of the railway, it is not necess.cy 
for the plaintiff to prove how the misconduct 
had caused the loss. SECRETARY OF STATE 
FOR INDIA IN CouNcIL v. Naran Das 


SHYAM LAL. 640 
——Sec. 77—Notice tinder—When neces- 
sary. 


SECRETARY OF STATE FOR INDIA v, SMCA 
FOOTWEAR Co. 793 


Sscs. 77 and 140 and Civil Procedure 
Code, Sec, 80—Suit for demages against State 
Radway—Notice on Collector under Sec. 80, 
C P. C.—Whetber can also amount to good 
notice under Sec. 77, Raitways Act, 


Two separate notices are necessary before 
a suit for damages against a State Railway on 
account of loss of goods delivered to be carried 
by railway can be maintained. There must 
be a notice given to the Railway administration 
under Sec. 77 of the Railways Act within six 
months of the date of the delivery of the 
goods, and the plaintiff must also giye notice 
to the Collector under Section 80, C. P. C. and 
wait for a period of two months before he sues. 
Notice served on the Collector under Sec. 80, 
C. P. C. within so months of the date of the 
delivery óf the goods is not a good notice 
under Sec. 77, Railways Act, to the Railway 
Administration. Batak Ram ATMA Ri v. 
SECRETARY OF STATE FOR INDIA IN CoUNIL 





REGISTRATION ACT (XVI of 1908), 
Sec. 87 


through THE COLLECTOR OF SHAHJAHAN- 
PUR. : 908 
REGISTRATION ACT (XVI of 1908), 
Sec. 87—Registration in Book 4 instead of 
Book 1—Validity of registration not affected. 

SATINDRA NATH CHAUDHURY v. JATINDRA 
NATH CHAUDHURY. 1005 


RELIGIOUS PROCESSIONS—Right fo 
take ont procession through public thorougb- 
fares—Whetber dependent on its previous 


exercise. 


Every Hindu has a right to celebrate the 
Ram Lila at any place eee those occupying 
or having the use of it have no objection to its 
performance. The fact that it was never cele- 
brated in a village is no ground for objecting 
to its celebration for the first time in any paru- 
cular year. 


As regards the right to take out a procession, 
the position is not materially different. It is 
open to the Hindus to conduct a procession 
from one particular place to another through 
public thoroughfares subject to such restric- 
tions or conditions as may lawfully be imposed 
by those nsible for public peace and tran- 
quillity. “The right is not one which is depea- 
dent for its enforcement on the previous 
exercise of it. JAFAR HUSAIN v. PEAREY LAL. 

821 


RIPARIAN PROPRIETOR—Righis of —T'o 
use the stream. 


A riparian proprietor’s use of the stream 
must not interfere with the equal common 
right of his neighbours: he must not injure, 
either- those whose lands lie below him on the 
banks of the river or those whose lands lie 
above him. 

The plaintiffs had their water-mills on the 
bank of anver. The defendants had also ther 
water-mills two miles down on the bank of 
the same river. The defendants recently raised 
their dam and sluices, thereby sending back the 
water and causing obstruction to the working 
of the plaintiffs’ mills. Thereupon the plain- 
tiffs brought a suit for an injunction restrain- 
ing the defendants from raising their dam and 
sluices, and also claimed damages. Held, that 
the suit was maintainable and should in the 
circumstances be decreed. HANUMAN Paa- 
SAD V. MENDWA. 1061 
SALE OF GOODS ACT (III of 1930), 
Secs.el9 and 22—Sale of specific goods in 
deliverable state—Property in the goods—~ 


SPECIFIC RELIEF ACT (I of 1877), Sec. 
9 
When passes to buyer. i a = 
Where there is a contract for the sale of 
specific goods which are in a deliverable state, 
the intention of the parties is the ‘decisive 
factor in determining the time when the pro- 
perty in the goods passes to the buyer; and, 
if that intention is expressed in the contract 
itself, no difficulty arises. But where the con- 
tract contains no such express provision, the 
intention has to be gathered from the condu:t 
of the parties and the circumstances of the 
case. (Vide Sec. 19, Indian Sale of Goods 
Act II of 1930). The rule for ascertaining 
the intention of the parties enacted in Sec. 22 
of the Act is only a rule for ascertaining prima 
facie the intention of the parties and must yizid 
to any contrary intention which may be 
gathered from the circumstances of the case, 
inasmuch as there is nothing to prevent a man 
from passing the property in the thing which 
he proposes to sell and the buyer proposes to 
buy, although the price is afterwards to be 
ascertained by measurement. Hor Kma Srinc 
v. MAUNG Ba Curr. 1119 


SPECIFIC RELIEF ACT (I of 1877), Ser. 
9 and Tenancy Act, Sec. 230—Plaintiff alleging 
himself to be a tenant sues defendant as a tres- 
passer—Court finds that plaintiff was in pos- 
session as required by Sec, 9 but held that snit 
was not cognizable by civil court as partics 
were E as sult rightly dis- 
missed. 


The plaintiff alleged that he was the tenant 
of a plot and that within six months of the 
institution of the suit the defendant had dis- 
possessed him without any right, and he there- 
fore sued for possession under Sec. 9, Specific 
Relief Act. The defendant alleged that he wis 
co-tenant of the plot and the plaintiff was 
never in possession. Issues were framed and 
on the strength of the statement made by the 
referee the court decided that the plaintiff had 
been in possession within six months of the 
institution of the suit, and that the parties were 
co-tenants, The court however held that the 
suit being a suit between co-tenants for posses- 
sion the jurisdiction of the civil court was barred 
by Sec. 230, Tenancy Act and accordingly dis- 
missed the suit. Held, on revision, that the 
plaintiff was entitled to a decree for possession 
under Sec. 9, Specific Relief Act, and the court 
was not called upon to go into the question 
of title. BRIJ NARAIN LAL v. GOKUL PRASAD. 
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STAMP ACT (I of 1899), Art. 46B `| TENANCY ACT (Local Act DI of. 


ACT (I of 1899), Art. 46B—Part- 


STAMP 


nership ` end  dissolution—Meaning of— Joint. 


enterprise of three firms—-Dissolution within 
_ meaning of Art, 46B—W hetber j 
+ The`words ‘“‘dissolution”-and “partnership” 
in the,Stamp Act have been used in the sense 
in which they are used in the Contract Act. 
Under the Contract Act one firm cannot be a 
partner in another firm, so that if three firms 
(each consisting ‘of several partners) agree to 
combine their property, labour or skill in some 
business, they cannot be considered to be 
partners, the essential requirement of Section 
239 being that the contracting parties should 
be ‘persons,’ i.e., individuals, And if they do 
not form a partnership, there can be no dissolu- 
tion of partnership within the meaning of Art. 
46B, Schedule I, Stamp Act. NARAINDAS 
LACHHMANDAS v. DINA NATH. 938 
Art. 57—Supurdneme executed by cus- 





cen take place. | price 


1926), Sec. 22 

ence between Rs. 8,000 and Rs. 10,333, 
which was the total of the expressed 
of the two properties. Held, on 
appeal, that what the Courts in India have 
done is to confirm the transaction and forcc 
upon the parties different terms. The sale, in 
fact, was a sale of the p in considera- 
tion of the release of a debt of Rs. 14,000 odd. 
The Courts in India have treated it as though 
it were a sale for cash amounting to Rs. 10,333, 
and as though only Rs. 8,000 or some figure of 
that sort, had in fact ‘been paid, and that, 
therefore, there remained a balance of unpaid 
purchase money. That gives to the transac- 
tion a wholly different shape to that which it 
in fact bore, and not in the circumstances of 
the case, to be justified. SamENDRA NATH 
Das v. Saroz Kumar Das. 609 
TENANCY ACT (Local Act IN of 1925), 


todian of attached property—W bether liable fo | Sec. 3—Government Notification No. 577 |I- 


duty. 

A document executed by a supurddar ac- 
knowledged having received the attached pro- 
perty from the amin and agreed to produce the 
same whenever demanded by the court and 
further agreed that in case of failure tbe court 
would be at liberty to realise the price thereof 
from his person and property. Held, that the 
document was a security bond within the 
meaning of Art. 57, Stamp Act, but, was 
exempt from duty under Exemption (¢) to 
Art. 57. STAMP Act In re. 489 
SUCCESSION ACT (XXXIX of 1925), 
Sec. 307—Administratrix 
Judge for permission to sell property of deceased 
to pay off debts—Permission granted—Sale in 
terms of permission—Subsequent sult to set aside 
sale—Sale confirmed—Whether conrt empo- 
wered to alter terms sanctioned by District 
Judge. 

An administratrix applied to the District 
Court for leave td‘sell certain properties of th 
deceased for payment of certain debts. After 
enquiry permission to sell was granted by the 
court on certain conditions. In pursuance of 
the order, the properties were sold for 
Rs. 10,333 to be appropriated in full satis- 
faction of the debt of Rs. 14,000 due to the 
vendee. In a suit to set’ aside the convey- 
ances, the Courts in Indis, although they up- 


A-93—"Agriculiural land’—Land on which 
owner thereof bas planted a grove. 

Land which has a grove on it and is in po» . 
session of the proprietor himself who planted 
the trees is agricultural land within the mean- 
ing of Government Notification No. §77|I- 
A-93 published in the U. P. Gazette of July 


26, 1932. Ram ADHIN V. Lact NARAIN. 
uv 989 
———Sees. 3 (15) and 3(8)—Whetver 


grove-bolder is the owner of the trees planted 
by bin. 


Bagor MIAN v. BHAGWAN DIN. 520 


applies to District |—Sec. 14—Zeminderi shere—Sale of— 


Sir lend on which a grove stands—Former 
owner becomes ex-proprietary tenant. 

Where a zamindari share is transferred, the 
{former owner becomes an exproprietary tenant 
in respect of his sir land on which a grove 
stands, and there is nothing in Section 14, 
Tenancy Act of 1926, to justify the view that 
the ex-proprietary tenancy arises only in the 
land and the right in the trees passes to the 
transferee. Desa v. DHUM SINGH. 1249 
———Sec, 22—Scope of—Occupancy tenant 
dies under Act XII of 1881—Succeeded by 
widow-—Widow dies under Act II of 1901— 
Succession after her death—How governed. 

Where an occupancy tenant dies under Act 
XII of 1881 and is succeeded by his widow who 


held the conveyances, ordered the vendee to| dies under Act Il of 1901, the succession is not 


refund Rs. 2,333, or some figure of that sort, 
on the ground that the debt due to the vendee 
was not more than Rs. 8,000 and the 
vendee ought to find in cash the differ- 
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governed by Sec. 22 of Act II of 1901 but by 
the personal law of the deceased male occu- 
pancy tenant. AJODHTYA PANDEY V. RAJNA. 

934 


TENANCY ACT (Local Act II of 
1926), Sec. 22 

__—_ Sec, 22, Proviso to—Inter pretation of—- 
Collaterals—W ben con succeed. i 

On a true interpretation of the Proviso to 
Sec, 22 of the Tenancy Act of 1901 it is clear 
that before collaterals, who claim an occupancy 
tenure after the determination of the widow's 
intervening estate, can succeed, they must 
establish that they had shared in the culti- 
vation of the holding at the time of the last 
male tenant’s death, GOPINATH SINGH V. 
THAKURDIN SINGH. 957 
—_—Sec. 23—Well—Attached in execution 
—Objection that well-was pert of occupancy 
bolding dismissed —Well sold end sale confirmed 
—Decision operates ds res judicats. 

In execution of a money decree against a 
tenant a well was attached. The execution 
court summarily rejected the tenant’s objection 
that the well was a part of the occupancy 
holding and ordered it to be sold at auction 
and the sale was confirmed. Subsequently the 
successor of the auction-purchaser brought a 
suit against the tenant for an injunction res- 
training him from using water from the well. 
The tenant took the plea that the well was a 
part of his occupancy holding and its sale was 
void under the Tenancy Act. Held, that the 
principle of res judicata was applicable and the 
tenant was bound by the decision of the exe- 
cution court that the property was not an 
occupancy holding. 

Scope of the doctrine that the principle of 
res aes or estoppel cannot be pleaded against 
a statute pointed out. SUKHDEO v. Done:x. 

490 
—— Sec. 23 end Contract Act, Secs. 23, 
24 end 65—Mortgage of occupancy bolding 
—Void—Whether deed can be enforced as 
simple money bond—Whetber mortgagee entit- 
led to refund of money advanced. 

A mortgage of an occupancy holding being 
void, it is not open to the mortgage to treat the 
document as a simple money bond and sue for 
the promises of payment of principal and 1a- 
terest in the band or to enforce it in any manner. 
But the mortgagee has a right under Sec. 65, 
Contract Act, to the return of any money 
which he has advanced under the void bond. 
USMAN KHAN v. Srrara KHAN. 339 
—— Secs. 25 snd 24—Hindu occupancy 
tenant dies while Tenancy Act of 1901 was in 
force—Widow succeeds—Widow dies after 
coming into force of Tenancy Act of 1926— 
Succession governed by Sec. 25(2) of the Act 
' of 1926. 


- 
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TENANCY ACT (Local Act M of 
1926), Sec. 45 

Per SULAIMAN, C. J. and Bazear, J. (BEN- 
NET, J. dissenting) :—Where a Hindu occu- 
pancy tenant died while the Tenancy Act ct 
1901 was in force and was succeeded by his 
widow and the widow died after the coming 
into force of the Tenancy Act of 1926, the 
succession would be governed by Sec. 25 (7) 
of the Tenancy Act of 1926, and the neareyt 
collateral male relative in the male line of 
descent who shared in the cultivation of the 
last male occupancy tenant at his death would 
not be entitled to succeed under Sec. 24 of 
Act Il of 1926 or otherwise. Piarne LAL v. 
SONEY LAL. 1219 


—— Sec. 44—Co-sharer in possession of plots 
—Dispossessed by strangers at the instigation 
of other co-shsrers—W betber snit for poss.s- 
sion maintainable in revenue conri. 

The plaintiffs, who were in possession of cer- 
tain plots for a considerable time as co-sharers, 
had sown crops on those plots. The defen- 
dants uprooted the crops and took possession of 
the plots at the instigation of and in collu- 
sion with two of the other co-sharers. There- 
upon the plaintiffs sued the defendants in the 
civil court for possession and damages. Held, 
that the suit did not come within the purview 
af Section 44, Tenancy Act of 1926, and was 
cognizable by the civil court. RatmaaT +. 
AMBIKA PRASAD. 1359 
——Secs, 44 and 121—Lend as defined in 
Tenancy Act—Snit for possession of —Jurisdic- 
tion of Civil Conrt—W bether berred. 

Where the plaintiffs, who were occupancy 
tenants, sued in the Civil Court for possession 
of a strip of land on the allegation that it was 
within the boundary of their plot and the 
revenue court erroneously made it part of the 
defendant’s plot and that relying upon the 
demarcation of the revenue court defen- 
dant took possession of che land; beld, that the 
suit was rightly instituted in the Civil Court, 
and neither Sec. 44 nor Sec. 121 of the 
Tenancy Act applied to the facts alleged in the 
present plaint. Nazm SINGH v. LaxHu AHR. 

427 
——Sec. 45—Perpetnal lease by mabsni— 
On suit by bis successor lease beld to be not 
binding on bim—Position of lessees that of 
tenanis—Suit for possession end mesne profis 
lies im revenue court. 

Where, on a suit by the new manager of 
endowed property, a lease executed by 
his predecessor is held to be not binding on 
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TENANCY ACT (Local Act IN of 
1926), Sec. 47 
him, the position of the lessees, who had occu- 
ied the property for a number of years and 
fad bea Panag ee ead ne ec 
trespassers but is that of tenants because the 
late manager had the legal right to admit them 
to the occupation of the land, and a suit against 
them in regard to possession and mesne profits 
lies in the revenue court. Mauna Dap KHAN 
v. RapHA Kant THAKUR. 645 
——Sec. 47—Enbancement of rent of nos- 
occupancy tenant—Whether cen be effective 
in virtue of compromise filed in conrt. 
Under Sec. 47, Tenancy Act (II of 1901), 
it was absolutely indispensable that an agree- 
ment between a non-occupancy tenant and his 
land-holder for the payment of enhanced rent 
should be by a registered instrument. Accor- 
dingly where in a suit for ejectment brought 
by the land-holder against the tenant treating 
him as a non-occupancy tenant, the parties 
filed in court a compromise under which it 
was agreed that occupancy rights should be 
conferred on the tenant and that he should 
pay an enhanced rent, the compromise, so- far 
as the enhancement of rent was concerned, was 
totally ineffective and invalid. Jar Sri 
SINGH v. Manaraya Sm ParsHu Naraw 
SINGH OF BENARES. 21 


——Sec. 48—Saits maintainable xunder— 
‘To exac?— Meanzng af. 

Where the zamindar had collected more than 
his share of the arrears of rent payable by the 
tenants, and:the tenants sued in the civil court 
to recover the excess amount collected by the 
zamindar, eld, that the suit came under Sec. 
48, Tenancy Act II of 1926, and was triable 
only by the revenue court. Tara SINGH vY. 
SAGIYA, 382 
~ec. 69—Effect of. 

JAI Sai SINGH v. MAHARAJA oF BENARES. 

; 21 

————Sec. 73—Whether parties can contract 
themselves out of the provisions of Sec. 73. 

Parties are not entitled to contract them- 
selves out of the statute and to say in effect 
that the provisions of Sec. 73, Tenancy Act 
OT of 1926, would not apply to them. Where 
therefore there was a provision in a theka to 
the effect that the rent payable by the thekadar 
was Rs. 1,400 a year the revenue was 
totally remitted in which case it was to be 
Rs. 400 a year, beld, that the provision in’ the 
theka was not enforceable, and the provisions 
of Sec. 73, Tenancy Act, must be given effect 
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TENANCY ACT (Local Act I of 

1926), Sec. 99 

to. Mapan MoHAN v. Ram CHANDER Rao. 
837 


———Sec, 93 and Civil Procedure Code, Or. 
21, R. 35(1)—Decree for ejectinent—Execu- 
tiow—Provisions of Or. 21, R. 35(1) com- 
plied with—Tenent duly  ecjected—Tenancy 
Act, Sec. 95(1) end Penal Code, Sec. 441— 
Effect of. 

Where in execution of a decree or order for 
ejectment against 2 tenant the provisions of 
Order 21, Rule 35(1), Civil Procedure Code 
are complied with (vide Section 93, Tenancy 
Act of 1926), the tenant is duly ejected and it 
is not necessary that the tenant should have 
been made aware of his ejectment. GAJRAJ 
SINGH v. EMPEROR. 1108 
———Sec, 99—Suit by alleged tenant against 
trespasser—Defendent pleads tenancy—w be- 
ther suit Hes in civil court. - 

Where a plaintiff alleging himself to be a 
tenant sues a defendant treating him as- a 
trespasser for possession and compensation rce- 
garding a holding or a part thereof, and the 
defendant pleads tenancy, the suit is maintain- 
able in the civil court. Ram Rexua PANDEY 
v. INDER TEWARL - 832 
———Secs. 99, 81 end 230—Ex parte order 
of ejectment under Sec. 81—Civil suit for a 
declaration that order ‘was invalid by reason 
of freud—Tenent had « remedy by wey of 
suit under Sec. 99—Civil suit barred by Sec. 
230. 

Where a tenant of an agricultural holding 
sued the landholder in the civil court for a 
declaration that an ex perte order of ejectment 
passed against him by the revenue court under 
Sec. 81, Tenancy Act DI of 1926, was ineffec- 
tual and invalid by reason of a fraud com- 
mitted on him inasmuch as notice of the pro- 
ceeding was not served on him at all; beld, 
that on the allegations in the plaint the eject- 
ment of the plaintiff cannot be said to be in 
accordance with the provisions of the Tenancy 
Act and he had a remedy by way of a regular 
suit for recovery of possession under Sec. 99, 
Tenancy Act, and in such a suit the revenue 
court would be competent to go into the ques- 
tion of the alleged fraud and ignore the pre- 
vious ejectment order if fraud were estab- 
lished. Accordingly the jurisdiction of the 
civil court to entertain the present suit was 
barred by Sec. 230, Tenancy Act. Ram 
DiiaL DusEY v. Gayray UPADHYA. 470 
———Secs. 99, 121 and 230—Sublessee from 
occupancy tenant—-Zamindar interferes with 
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TENANCY ACT (Local Act M 
1926), Sec. 99 
bis possession Suit against zaminder—ZLies 
in revenue court, l 

Where an occupancy tenant executes 2 sub- 
lease in favour of the plaintiff, and the zamin- 
dar interferes with the possession of the plain- 
tiff, and he sues the zamindar in-the civil court, 
` þeld, that there was ample provision in Secs. 
99 and 121, Tenancy Act Il of 1926, for 
such a suit, and accordingly the suit was not 
maintainable in the civil court.. GOVIND 
PERSHAD v. KANDHAI SINGH. 1059 
———-Secs. 99 and 230—Grove-bolder—Sues 
lendlord in civil court for possesston of speci- 
fic timber standing on the lend—W bether civil 
suit barred by Sec. 230—Secs. 3(15) and 3(3) 
—Whether grove-bolder is the owner of the 
trees planted by bim. 

Where a grove-holder sues his landlord in the 
Civil Court for a perpetual injunction restrain- 


of 


ing him from offering obstruction to the appro- 


priating of the produce of the trees planted 
by the plaintiff, or for possession of specific 
timber standing on the land; beld, that in view 
of the Explanation to Sec. 230, Tenancy Act 
IN of 1926, the suit was not cognizable by the 
Civil Court inasmuch as ‘adequate relief’ in the 
shape of compensation for the trees from which 
the grove-holder had been dispossessed could Le 
granted by the revenue court under Sec. 99 
(1) (b) (i) read with Sec. 3 (11) (c) of 
the Tenancy Act. 

On the question whether under the Tenancy 
Act Ill of 1926 there was a distinction bert- 
ween ‘groveland’ and ‘grove’ the learned judges 
differed in opinion. i C. J. was of 
opinion that groveland means the land on which 
the trees stand and which would according to 
the definition of holding in Sec. 3(8) be a 
holding, whereas the grove, namely, the trees 
which stand on it, would not be a holding, and 
the grove-holder, who planted the trees, would 
have proprietary interest in the trees. On the 
other hand, Bennet, J. was of opinion that a 
grove-holder is the holder of the grove and also 
the holder of the groveland and his holding 
comprises both the grove and the groveland. 
Baorms Mian v. BHAGWAN DIN. 520 
———Secs. 121 end 230—Plaintiffs as mem- 
bers of a joint Hindu family sned for declara- 
tion of their right as to zomindari properties 
and tenancy boldings—W bether suit maintain- 
able in civil cotrt. 

A suit that is based on a cause of action with 
respegt to which adequate relief can only be 
granted by the civil court is cognizable by that 





TENANCY ACT (Local Act MI of 


1926), Sec. 203 


court notwithstanding the fact that one of the 
reliefs prayed for by the plaintiff is for the 
declaration of his right to tenancy holdings. 
Where the plaintiffs alleged and proved that 
they were members of a joint Hindu family 


with the defendants and were as such entitled 


to a declaration of their right as to zamindaci 
properties and the tenancy holdings owned 5y 
the family, beld, that the cause of action. on 
which the suit was based was one with respect 
to which adequate relief could not be granted 
by the revenue court and the suit was main- 
tainable in the civil court. SUKHDEO Vv. 
BASDEO. 582 


—— Secs. 132, 138 end 139—Rent payable 


by division of produce in kind—Steps for divi- 
sion of produce not taken—Suit for erresrs of 
reni—W hetber lies. 

Where rent is taken by division of the pro- 
duce in kind, a suit for recovery of arrears 
of rent is maintainable under Sec. 132, Tenancy 
Act II of 1926, even if either of the parties 
fails to take necessary steps under Secs, 138 
and 139 for the division of the produce. 
Japu DuBE v. DasraTH RAL 544 


——— Secs. 196,. 197 (a), 197 (b), 187 end 
188—Rent-free grantee—Grove- —Lishi- 
lity to ejectment as non-occupancy teneni— 
W ben arises. 

Where a rent-free grantee, not being a 
grantee to whom the provisions of Section 185 
or 186 of the Tenancy Act of 1926 apply, io 
whom the land was either granted by the 
landlord for the purpose of planting a grove 
or who planted a grove with the implied per- 
mission of the landlord, cuts down the grove, 
he is liable to be ejected as a non-occupancy 
tenant. JAGANNATH V. BuixaM SINGH alias 
BHIKARI SINGH. 1283 


Sec. 203—Inter pretation of—W betber 
a xaminder can create a theka with transferable 
and heritable rights. 

On a. true 1 tion of Sec. 203, 
Tenancy Act (II of 1926), the provisions as 
to non-saleability or non-transferability of the 
interest of a thekadar are applicable in the 
absence of a provision to the contrary inf the 
lease. Accordingly if the lease specifically 
grants the rights of transfer and inheritance, 
such rights are acquired by the thekadar. 

Where the lessor is the full owner of the 
plots and professes to grant a lease 
of those plots to the lessee with the right to 
hold possession generation after generation and 
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TENANCY ACT UI of 


1936), Sec. 220 


the right to sell’ and mortgage of same, and 
without any right in the lessor to eject the 
tenants, and premium is received as considera- 
tion fór the grant of the perpetual lease, the 
lease must of necessity be a lease of proprietacy 
interest in the land, and the interest of the 
thekadar is saleable in execution of a decree 
against him. AjopHiIA Katwar v. BAL- 
KARAN. I 
———Sec. 220 and Explenation to Sec. 3(6) 
—Assignee of right to receive theka money— 
Suit by assignee against thekadar—W here les 
—Transfer of Property Act, Sec. 6(e)—W he- 
ther such sale deed valid. 

Where a zamindar executes a sale deed 
assigning the right to receive the theka money 
for two years in favour of the plaintiff, the 
plaintiff is the person to whom the thekadar’s 
rent is payable for the two years in question, 
and accordingly the plaintiff is in the position 
` of a lessor for those years and entitled to bring 
a suit against the thekadar in the revenue court 
in accordance with Sec. 220, Tenancy Act W 
of 1926. Held, further, that the sale deed was 
not contrary to the provisions of Sec. 6(¢), 
Transfer of Property Act. Ram CHARAN 
Das v. NAZEERAN. 348 


———Sec. 223 and Land Revenue Act, Sec. 
142—Assignee of land revenue—Sues co- 
sharers for arrears of revenue—W hether entitled 
to joint decree. 

An assignee of land revenue, who sues the 
co-sharers for arrears of revenue due from 
them, is entitled to a joint decree against the 
co-sharers for the entire claim. MEHRZIA 
Becam v. GULZAR SINGH. 517 


— sec. 225—Suit for arrears of profits— 
Interest at 12% per annum payable up to date 
of suit—Pendente lite end future interest ia 
the discretion of Cotsrt. 

Under Sec. 225, Tenancy Act II of 1925, 
2 co-sharer is entitled to claim interest at 12% 
per annum on the principal amount of profits 
from the date when they accrued up to the date 
of the suit. As regards pendente lite and future 
interest the case is governed by Sec. 34, Civil 
Procedure Code, which is applicable to suits 
in the revenue court as well: and it is there- 
fore incumbent on the Court to fix rates for 
pendente lite and future interests if it decides 
to award such interests, but it is not obligatory 
on the court to award interest at the rate of 
12% per annum. LALLU SINGH v. CHANDER 
SEN. 557 
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(Local Act 


TENANCY ACT (Local Act I of 
1926), Sec. 227 


Sec. 226—'Co-sherer—Meaning of— 
Whether includes mortgagee in possession. 

A mortgagee in possession is a co-sharer 
within the meaning of Sec, 226, Tenancy Act 
IN of 1926. GANESHI LAL v. BoHRE SHAN- 
KAR LAL. | 421 
Secs. 226 end 227—Suit for profits— 
When maintainable in Civil Court. 

A village was divided into three thoks. A 
market was held on some plots in these thoks. 
The Iambardars of the village used to make 
collections and divide the income from the 
market among the co-sharers. Subsequently 
under a compromise arrived at between the 
lambardars, they appointed the defendants to 
realise the income; and the defendants execu- 
ted a registered agreement under which the 
co-sharers were given a right to sue them to 
recover their shares. On a civil suit by the 
plaintiffs (against the defendants), for ther 
share of the income of the market held in their 
thok in which the defendants had no share and 
the defendants were also not the lambardars 
of that thok, beld, that the suit did not fall 
under Sec. 226 or Sec. 227, Agra Tenaucy 
Act- of 1926, and was rightly instituted in the 
Crvil Court. Gmwar SINGH v. Ram SARUP. 

1176 
——Secs. 227 end 14—Sir lend—Co-sharer 
—Usufractuary mortgsge—OQabuliat in fevour 
of mortgagee—Rent received under Qabuliat 
—Liability to account to other co-sherer. 

On the creation of an ex-proprietary tenancy 
the ex-proprietary tenant is the tenant of all 
the co-sharers and not the tenant of any par- 
ticular co-sharer. 

C, a co-sharer, who was in cultivating pos- 
session of the total area in a Khewat held by 
him, executed a usufructuary mortgage of one- 
third share in the Khewat in favour of the 
defendant, and also executed a qabuliat agree- 
ing to pay a certain rent to the defendant for a 
portion of the cultivated land. Subsequently 
C sold the equity of redemption in one-third 
share and the remaining two-third share in the 
Khewat to the plaintiff and the plaintiff got the 
revenue court to assess ex-proprietary rent on 
the remaining portion of the cultivated land 
in possession of C. Held, in a suit for profits 
by the plaintiff against the defendant, that the 
mere fact that C, an exproprietary tenant, 
executed a gabuliat in favour of the defendant 
to pay a certain rent entitled the defendant to 
collect that rent, but it did not entitle him to 





TENANCY ACT 
1926), Sec. 230 
retain the whole of that rent against the 
plaintiff. Gopat Samar v. Nase UDDIN. 
807 
———Sec. 230—Suit for profits by one <o- 
sharer of occupancy bolding against enotber— 
Jurisdiction of Civil Court—Whether ousted. 
A suit for profits by one co-sharer-of an 
occupancy holding against another co-sharer is 
a suit of a civil nature and the jurisdiction of 
the civil court to try the suit under Sec. 9, 
C. P. C., is not ousted by anything in Sec. 230. 
Tenancy Act of 1926 or the Fourth Schedule 
of that Act. JumNa Das v. Misri Lar. 112 


———Secs. 230 and 99—Suit for profits by 
one co-sherer of ex-proprietary bolding against 
another—W bere maintainable. 

Qupsta JAN v. Zanm Husain, 482 


——Secs. 230 and 227—Civil suit by co- 
sherer against another co-sharer—For re 

of profis and joint possession—Plaint disclosed 
no cause of action for joint possession—W be- 
ther suit lies in civil conrt. 

Where a co-sharer sued other co-sharers in 
the civil court for recovery of his share of 
profits which according to him had been 
realised by the defendants from the tenants, 
and the plaintiff added a relief for joint posses- 
sion for which he disclosed no cause of action; 
beld, that the addition of the unnecessary relief 
for joint possession- did not take the case out 
of the jurisdiction of the revenue court, and 
the proper remedy of the plaintiff in such a 
case was to file a suit for profits or for settle- 
ment.of accounts in the revenue court, and 
the suit was not cognizable by the civil court. 
BAGESHAR Mismm v. MAHABIR SHUKUL. 546 
———Sec. 243 (4)—Snit for remt—Defen- 
dant dentes proprietary right of plaintiff witb- 
out claiming any right for himself. 

Where in 2 suit for recovery of rent the 
defendant denies the proprietary right of the 
plaintiff but does not claim any proprietary 
right for himself. Held, that there is no ques- 
tion of proprietary right in issue between the 
parties claiming such right within the meaning 
of Sec. 243(a), Tenancy Act (III of 1926). 
Man KOAR v. ATAL BEHARI LAL. 1028 
———Secs. 253 and 264 and Government of 
India Act, Sec. 107—Revenne case—No rerl- 
sion lies to High Conrt under Sec. 253—W he- 
ther High Conrt can use Sec. 107, Government 
of Indie Act—Government of India Act, Sec. 
107—#co pe of. 

The revisional jurisdiction of the High 


. (Local Act ION of 


TORT 


Court in matters relating to revenue cour is 
defined in Sec. 253, Tenancy Act II of 1926, 
and if a revenue case does not come within 
that section, the High Court is not competent 
to use Sec. 107, Government of India Act, in 
a case where Sec. 115, Civil Procedure Code, 
would cover the issue if it were not for the 
provisions of the Tenancy Act of 1926. JHAKEI 
Kewat v. Ram NARESH Sant. 357 
— Sec. 267—Scope of —Single Judge af 
High Court sitting in appeal from order of 
Civil Court—Whether ‘Civil Cour? within 
meaning of Sec. 267. 

A single judge of the High Court sitting 
in appeal or revision from the order of a subor- 
dinate Civil Court is a Civil Court within the 
meaning of Sec. 267, Tenancy Act I of 1926. 
Accordingly where there is a doubt as to juris- 
diction created by conflicting opinions express:d 
by a single judge of the High Court sitting in 
such capacity and by a revenue Court, the 
special jurisdiction of the High Court con- 
ferred by Sec. 267 can be invoked and can be 
exercised with the result stated in Sec. 267(5)}. 
Qupsia JAN v. ZaHip Husain. 482 


———Sec. 271—Suit for profits—Plaintiff r- 
corded as co-sherer—Whether proprietary 
right in favour of plaintiff to be presumed. 

The plaintiff sued in the revenue court for 
his share of profits on the allegation that he 
and the defendant were joint usufructuary 
mottgagees and the entire profits had been 
realised by the defendant. The defendant 
pleaded that the plaintiff was not entitled to 
any portion of mortgagee rights although his 
name was included as a mortgagee. An issue 
was remitted to the Civil Court under Sec. 
271, Tenancy Act, and it decided in favour 
of the plaintiff but om appeal under Sec. 271 
(4) (e) the finding was reversed and the suit 
dismissed. In second appeal it was contended 
that as the plaintiff’s name was recorded as a 
co-sharer there was an irrebutable presumption 
in favour of the plaintiff so far as the Revenue 
Court was concerned. Held, that under the 
altered state of law as found in Sec. 271, 
Tenancy Act, there is no irrebutable presump- 
tion in favour of the plaintiff and the proce- 
dure outlined in Sec. 271 was strictly followed 
in the present case. Ewaz SINGH v, RAN) 
Dan Kuan. 408 
TORT—Action for seduction—When man- 
tainable. f 

In an action for damages for mental worry, 
anxiety and disgrace caused by the defendant's 
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— 
_— 


TRADE-MARK 
` enticing away the plaintiffs wife, beld, that 
an action for seduction cannot be maintained 
without proof of loss of service, and the, plain- 
tiff is not entitled to damages for mere mental 
pain or anxiety. Tma Ram v. SobHa Raat. 
1003 
TRADE-MARK—Infringement of—Snit for 
injunction—W ben injunction to be granted— 
Extent of protection. 

Per NIAMATULLAH,- J.—The plaintiffs, 
whose goods have acquired a reputation in the 
market through a trade-mark or name with 
which their-goods have become associated, have 
a right to restrain the defendant from using a 
trade-mark or name which is identical with 
or similar to that of the plaintiffs and such 
right extends not only to the particular goods 
sold by the plaintiffs, but also to cognate 
classes of goods, provided the cumulative effect 
of the similarity of the mark, the commercial 
“connection between the plaintiffs’ goods and 
those of the defendant and surrounding cir- 
cumstances is such as to lead the unwary cus- 
tomers to mistake the defendant’s goods for 
those of the plaintiffs. The raw material with 
which those articles in question are prepared, 
any affinity in the process employed in manu- 
facturing them, the fact that the’ production 
of one can result from a slight extension of the 
business of the other, the habits and noti» ıs 
of the customers of the two, and the uses 
made of the article afford indicia of more or 
less cogency for determining whether the cus- 
tomers of the defendant’s goods are likely to 
mistake them for those of the plaintiffs. 
Direct evidence establishing the fact that such 
impression was created in the past in the minds 
of certain persons is also of value. ‘The infer- 
ence to be drawn from all the circumstances 
should not be speculative, but probable. 

Where the plaintiff-company, who sold in 
the Indian market cigarettes called the “Fle- 
phant” cigarettes and a brand of tobacco 
known as “Virginia Bird’s Eye” (of foreign 
manufacture) in tins and packets bearing the 
elephant mark, sued for an injunction restrain- 
ing the defendant, who sold chewing tobacco 
manufactured in India, from selling chewing 
tobacco in tins or packets bearing the trade- 
mark of an elephant which the plaintiffs al- 
leged was a colourable imitation of their trade- 
mark; beld (by majority, KING, J. dissenting), 
in all the circumstances of the case, that the 
plaintiffs were not entitled to the injunction 
prayed for. THomas Bran & Sons (ÍNDIA) 
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TRANSFER OF PROPERTY ACT (IV 
of 1882), Sec. 10 


LTD. v. PRavac NARAIN. 80 


TRANSFER OF PROPERTY ACT (IV of 
1882), Sec. 3—Actionable clsim—Deed of 
partition between two sons—Mother agreed ip 
receive annuity from each son—Cbarge for 
unnnity created in favowr of the otber—- 
Motber’s claim to recover errears of ennuity— 
Actionable clatw-—Registration Act, Sec. 87— 
Registration in Book 4 instead of Book 1— 
Validity of registration not affected. 

A Hindu died leaving him surviving a 
widow and two sons. On a partition between 
the sons, the mother agreed to receive under 
the deed of partition an annuity from each ot 
her sons, which was in default of payment to 
Carry interest at one per cent per mensem and 
was to be realised from properties specifically 
charged with the payment of the annuity. 
One of the sons having defaulted in payment, 
the mother transferred her claim to recover 
the money with all the right, title and interest 
in respect of that debt and with the right to 
recover interest thereon. This deed of trans- 
fer was registered in Book 4 maintained by the 
registration department. The transferee having 
sued for the arrears’it was objected that there 
had been no transfer of the security to the 
transferee and in any case’ the deed having 
been registered in Book 4 its registration was 
invalid. Held, that the mother’s claim was an 
actionable claim as defined in Sec. 3 of the 
Transfer of Property Act and on a true cons- 
truction of the deed both the debt and the 
security had passed to the plaintiff. Held, 
further, that the registration in Book 4 instead 
of Book 1 was a mere irregularity cured by Sec. 
87, Registration Act and did not affect the 
validity of the registration. SaTINDRA NATH 
CHOUDHURY V. JATINDRA NATH CHOUDHURY. 

1005 
——Sec. ~10—Sale deed—Clause—Vendee 
not to transfer property to anyone except ven- 
dor or his heirs—Whether valid. 

Where a clause in the sale deed of a house 
provided that the vendee would not transfer 
the house or mortgage, gift or sell to any one 
excepting the vendor or his heirs, that if the 
house were sold by auction sale the sale would 
be invalid, and that if the house were trans-_ 
ferred in contravention of the said terms then 
the vendor or his heirs would have a right to 
get back the house by paying a fixed sum; 
beld, that the condition in restraint of aliena- 
tion was contrary to Sec. 10, Transfer of Pro- 


TRANSFER OF PROPERTY ACT’ 
of 1882), Sec. 43 


perty Act and therefore void. Gayasi RAM y. 
SHAHABUDDIN. 410 
—Sec. 43—Mortgage—Mortgagor subse- 
quently acquires possession of property inchided 
in the mortgage—Rights of mortgagee. 

A mortgagor is eftopped from pleading thit 
he was not entitled to mortgage the property 
which he mortgaged. He is also estopped 
from defeating the claim of the mortgagee 
if any property which he had mortgaged and 
which he did not actually own at the time of 

«the mortgage has subsequently come into his 

possession. ABDUL AHAD y. Brug Nasain 
Rar. - 214 
— Secs. 43 end 6(a)—Transfer of im- 
movable property as frll owner and not of 
mere spes successionis—T ransferee acts on era- 
neous representation—W bether transferee c.n 
claim benefit of Sec. 43. 

Where an erroneous representation is made 

by the transferor to the transferee that 
he is the full owner of the property 
transferred and is authorised to transfer 
it and the property transferred is not a mere 
chance of succession but immovable property 
itself, and the transferee acts upon such erro- 
neous representation, ‘then if the transfec«r 
happens later, before the contract of transfer 
comes to an end, to acquire an interest in that 
property no matter whether by private pur- 
chase, gift, legacy or by inheritance or other- 
wise, the previous transfer can at the option 
of the transferee operate on the interest whi-:h 
has been subsequently acquired, although it did 
not exist at the time of the transfer. The 
illustration to Sec. 43, Transfer of Property 
Act, is directly applicable to such a case. 
SHYAM Naran Mism v. Mancar Prasan 
Mistr. 13 
Sec. 58—Promissory note—Conten- 
poreneous lease—Rent ander lease to be set off 
against interest under promissory note—W be- 
ther tbe two transactions emount to a asufrn-- 
fuary mortgage. 

The defendant executed a promissory note 
in favour of the plaintiff and contemporans- 
cusly the defendant also executed a lease of 
land for a period of three years under which 
the defendant covenanted that the plaintiff 
would be entitled to set off the rent agaiast 
the interest due to him under the promissory 
note. On a suit for the recovery of the pria- 
cipal sum due on the promissory note, beld, 
that the lease was not for the purpose of secur- 


(TV 





TRANSFER OF PROPERTY ACT 
of 1882), Séc. 82 

ing the payment of principal money obtaified - 
under the promissory note but was only an 
arrangement for the payment of interest, tid 
the two transactions did not amount to a 
usufructuary mortgage, and the plaintiff wis 
therefore entitled to the principal due on the 
promissory note. MAHADEO v. RAMESHAR 
DAYAL. . 2753 
——Secs. 65A, 66 snd 68—Mortgegor in 
possession—W bether entitled to lease out mos t- 
gaged property permeanently—Auction-pur- 
chaser in execution of morigage decree— 
Rights of. 

A mortgagor in possession is entitled to lease 
out the mortgaged property permanently irres- 
pective of its effect on the mortgagee provided 
it is not destructive or permanently injurious to 
the property so as to render the mortgagee’s 
security insufficient. When the mortgagee 
himself could not challenge the lease, the pur- 
chaser of the property in execution of the 
mortgage decree is not entitled to turn the 
lessee out. NIADER SINGH v. Ram CHANDER. 

360 
— Sc. 82—Contract to the contrary — 
Mesting of. 

Two persons, Á and B, owning separate pro- 
perties, jomtly mortgaged -them to a mort- 
gagee. There was an oral agreement between 
the mortgagors that A would take the whole 
of the money lent by the mortgagee and would 
be liable in the first instance to repay it while 
B would stand merely in the position of a 
surety; and there was no covenant in the con- 
tract of mortgage upon the matter of contri- 
bution as between the mortgzgors. The mors- 
gagee obtained a decree on foot of his mortgage 
against A and B, and the decree directed that 
B’s: property be sold only in case A’s propecty 
did not satisfy the mortgage money. Pay- 
ments made by A and the sale of her property 
satisfied the mortgage decree. In a suit for 
contnbution by A’s heirs against B by sale of 
the latter’s property, beld, that it wes open to 
B to prove the existence of the agreement bet- 
ween the mortgagors and such an agreemeat 
amounted to ‘a contract to the contrary’ within 
the meaning of that term as used in Sec. 82, 
Transfer of Property Act, and in view of whe 
terms of the agreement no suit for contribu- 
tion was maintainable against B. 

Scope of the expression, ‘contract to the con- ` 
trary’ in Section 82, T. P. Act, pointed out. 
KHUDAWAND a KHALESAN v. NARENDRA 
NATH. 1273 
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(IV 


_ TABHAI v. JNAN CHANDRA BASAK. 


TRANSFER OF PROPERTY ACT (IV of 


1882), Sec. 92 


ec Geet 92—Mortgage—Suit for sale by 
first morigagee—Second mortgagee made party 
—Sust decreed—Subsequent third mortgage— 
Third mortgagee peys off decree—W bether 
third mortgagee can claim priority (in suit for 
sale by second mortgagee af a time when sult 
on first mortgage was berred by time). 

ALAM ALI v. BENI CHARAN. 1294 
———Sec. 92—Subrogation—Right of— 
When arises. 

All that is necessary to confer the right of 
subrogation is that the mortgage in respect o! 
which the right is claimed should have been re- 
deemed in full. It is not necessary that the 
entire amount due on the basis of the mortga 
should be paid if the mortgagee agrees to let ihe 
mortgage be redeemed on payment of a smaller 
amount. SHIB CHARAN Das v. MUQADDA\. 

1129 
TRUST—Charlisble or Religious—When cre- 
ated. 

Where the followers of 2 particular religi 
regarded their spiritual head or Guru ree 
incarnation of the Supreme Being in’ human 
form or as one of such spiritual height as to 
be in communion with the Supreme Being and 
to be his Representative on earth and made 
offerings to him, then they cannot be suppos2d 
to have intended to create any trust. Further 
when such offerings or property acquired there- 
by were under a so-called ‘Trust deed” to be 
administered by “trustees”, but the deed dec- 
lared that the members of the trust committee 
were bound to deal with the property in ac- 
cordance with the directions of the Guru whose 
mandates shall be paramount and absolute in 
all the matters referred to in the deed and who 
` shall further be the sole master of the said 
moveable and immoveable properties. Held, that 
no lawful trust of a religious or charitable 
nature was ever intended to be created nor 
could the trustees be held accountable as con- 
templated by Act 14 of 1920. PATEL CHHO- 
775 
Valid and enforceable—Requisites of. 

In order that a trust may be valid-and enfor- 
ceable, it is necessary to ascertain the author of 
the alleged trust; further, the intention to create 
a trust must be indicated in words or acts with 
reasonable certainty, and the purpose of the 





trust, the trust property and the beneficiaries. 


must also be indicated in such a way that the 
trust could be administered by the court if the 
occasion arose. PATEL CHHOTABHAI V. JNAN 
CHANDRA Basak. 775 


72 


WIDOW 

VENDOR AND PURCHASER—Mone) 
left with a vendee for payment to a mortgay-e 
—Not peid—Vendor demnified—Suit—W ben 
maintainable. 


A sale deed contained a covenant that the 
vendee would pay a portion of the sale price 
to a mortgagee of other property. The vendee 
did not pay and the mortgagee obtained an 
order under Or. 34, R. 6, C. P. C., and realised 
the sum due to him from the vendor. There- 
upon the vendor brought 2 suit to recover the 
sum paid by him, and the vendee pleaded that 


he had not paid because the vendor did not, 


carry out his part of the sale deed where it was 
provided that actual possession of certain plots 
should be given to the vendee. Held, that the 
existence of other remedies by way of a suit 
for ejectment or a suit for damages did not 
preclude the defendant-vendee from pleadicg 
the breach of contract by the plaintiff-vendor 
as a defence; and in the absence of proof that 
the damage which the defendant-vendee hid 
sustained was smaller sum than the amount 
which the plaintiff-vendor had to pay, the suit 
should be dismissed. ABDUL Warm KHAN v. 
SHER Monup. KHAN. 255 


———Suit to enforce vendors lien—Personal 
decree also claimed—Decree silent as to relief 
for personal decree—Right of plaintiff to apply 
for personal decree—Res judicata—Limitation 
—Tronsfer of Proberty Act, Sec. 55—Civil 
Procedure Code, Sec. 11 and Or. 34, R. 6— 
Limitation Act, Art. 116. 


On the failure of the vendee to pay the po-- 
tion of the sale consideration left with him for 
payment to 2 creditor of the vendor, the latter 
brought a suit to enforce not only the statu- 
tory charge upon the property in the hands of 
the vendee but also claimed a personal decree 
against the vendee. The Court ted a dec- 
ree for sale by enforcement of a No 
issue was framed as to the right of the plaintiff 
to obtain a personal decree after the sale and 
nothing appeared about it in the decree. On 
an application for a personal decree under O-. 
34, R, 6 against the vendee, beld, (1) that the 
plaintiff was entitled to obtain a personal dec- 
ree; (2) that Explanation V to Sec. 11, Civil 
Procedure Code, did not bar the plaintift’s 
claim; (3) that Art. 116, Limitation Act, 
applied to the facts of the case and the appli- 
cation was not barred by time. Basu Ram v. 
INa{ ULLAH. 279 


WIDOW—Absolute estate—When conferre l. 
Where, in the absence of one particular 


- 


P 


WILL 


phrase in the will limiting the power of sale, 
the language was wide enough to confer upon 
the wife of the testator an absolute estate of 
inheritance, and the codicil stated in explicit 
terms that the testator had by his will declar -d 
his wife to be ‘permanent owner’ of his pro- 
perty like himself. Held, that the codicil dis- 
closed the testator’s own interpretation of the 
language used by him in his will and this inter- 
pretation must be treated as authoritative and 
the testator intended to confer an absolute 
estate of inheritance upon his wife. RAMES- 
WAR BAKHSH SINGH v. Barray KuaAr. 1133 
WiILL—Consitruction of—House, as also other 
immoveable property, devised to widow—Con- 
dition—If bonse sold, widow to beve life-in- 
terest in the sale proceeds—Nature of estate. 

A will dealt separately with the moveable 
and immoveable property of the testator: By 
the will the widow was in terms given only a 
life-interest in the moveable property and on 
her death detailed provisions were made for 
the devolution of the moveable property. On 
the other hand the testator devised his house 
“Park View,” as also every other tmmoveable 
property, to the widow, with this condition 
that if she sold the house in her lifetime, the 
proceeds were to be invested and should pass in 
the same way as the moveable property, that is, 
to the widow for her life, then to such daughter 
or daughters as were unmarried, and upon tle 
marriage or decease of the last unmarrisd 
daughter to the surviving daughters equally, 
always excluding one named daughter. 

Held, that on a true construction of the will 
the testator intended to give the widow an abso- 
lute interest in the house “Park View” and the 
provisions in the will 
her absolute interest in 
of her selling it are repugnant to the devix 
itself and must be disregarded. ADMINISTRA- 


d 
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WORKMEN’S COMPENSATION ACT 
(VII of 1923), Sec. 33 - 


TOR-GENERAL, U. P. v. Mrs. A. M. Bower. 
1207 
— nter pretation of. 

In interpreting a will it is the duty of the 
Court to find out the intention of the testator. 
The intention is to be gathered from the lao- 
guage used by the testator, because it is the 
words used in the instrument by which he bis 
conveyed the expression of his wishes. The 
meaning to be attached to the words may, how- 
ever, be affected by surrounding circumstanc:s; 
and, when this is the case, those circumstances 
should be taken into consideration. As lud 
down by Sec. 82, Indian Succession Act, 
(XXXIX of 1925), the meaning of any clause 
in a will is to be collected from the entire in- 
strument; and all the parts of a will are to be 
construed with reference to each other and co 
as, if possible, to form one consistent whole. 
Where it is not possible to reconcile all the 
parts, the latter must prevail. RAMESHWAR 
BAKHSH SINGH v. Barraz Kuar. 1133 


WORKMEN’S COMPENSATION ACT 
(VEI of 1923), Sec. 33—Rule 29(2)—Con- 
missioner rejects clatm—Whether order can he 
reviewed—Sec. 24—Scope of. 


Where the Commissioner appointed unir 
the Workmen’s Compensation Act makes an 
order on an application for compensation undcr 
the Act, he has no power to set aside his order 


in review. 


Where a workman, who is a member of a 
joint Hindu, family, dies of an accident in the 
course of his employment, an application for 
compensation can validly be made by the 
Managing member on behalf of the widow and 
minors and no authorisation in writing by them 
is necessary. NANAK CHAND SHADI Ram vy. 
MAHABIR. 349 
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Reserving Defence: Comments at Trial 


What, if any, hostile inference is to be drawn by the jury from the 
prisoner having reserved his defence at the preliminary magisterial inquiry? 
This question, which is clearly of great importance for all concerned with . 
the administration of the criminal law, does not admit of a very definite 
answer, but some useful light is thrown upon the point by the recent 
decision of the Court of Criminal Appeal (Lord Hewart, C. J., Swift 
and Du Parca, JJ.) in Rex v. Litéleboy. In that case the appellant, having 
reserved his defence at the police court, when the case came to trial, put 
forward an alibi, supporting it by his own evidence and that of three other 
witnesses. In summing up, Avory, J., before whom the case was 
tried, told the jury that it was unfortunate that the appellant had not 
disclosed this defence at the police court, as he had deprived the prosecution 
of the opportunity of testing the truth of his alibi. On appeal it was 
contended that this comment amounted to a misdirection, inasmuch as 
the appellant in reserving his defence had only exercised the right con- 
ferred upon him by Sec. 12 of the Criminal Justice Act, 1925; and that 
consequently the learned Judge ought not to have directed the jury to 
draw any hostile conclusion from his conduct. The Court, however, 
refused to accede to this argument and dismissed the appeal. 

Shortly after its foundation the Court of Criminal Appeal commented, 
or a number of occasions, upon the desirability of prisoners revealing their 
defences, especially where it was an alibi at the, earliest possible moment: 
cf. Rex v. Kirkham, [1909] 73 J. P. 406; Rex v. Moran, [1909] 3 C. A. R. 
25. Not long ago in Rex v. Naylor, [1933] 1 K. B. 685; 102 L. J. K. B. 
561, a prisoner had reserved his defence upon the advice of his solicitor. 
Evidence of an accomplice was called at his trial; and the judge told the 
jury that the prisoner’s silence in reserving his defence was corroboration 
of the accomplice’s evidence. Following this direction the prisoner was 
convicted. The Court of Criminal Appeal quashed the conviction on the 
ground that silence is generally no corroboration (Rex v. Whitehead, [1929] 
2 K. B. 1; 98 L. J. K. B. 67); and that this must necessarily be so where 
the silence-which is put forward as implicating the accused consists in the 
exercise of a right conferred by Act of Parliament. The above case was 
shortly after distinguished in Rex v. Parker, [1933] 1 K. B. 850; 102 L. J. 
K. B. 766, where three men were tricd together: two of them disclosed 
defences at the police court. The trial judge pointed this out to the jury. 
On appeal by the third man it was argued that his silence had been used as 
evidence against him. ‘The Court held that Rex v. Naylor was to be dis- 
tinguished because in the present case the judge was obliged in justice to 
the other two prisoners to draw the attention of the jury to the fact that, 
in contrast with the appellant, they had disclosed their defences at the 
earlie opportunity. In Rex v. Littleboy the Court made a further inioad 
on Rex. Parker and, delivering the judgment of the Court, Lord Hewart, 
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C. J.; declared that the latter case was not to be taken as laying down any 
general proposition that comment was not to be made upon the failure to 
disclose a defence at the police court; but that that case decided no more 
_ than that such silence is not corroborative evidence, where corroboration is 
required by law. ` : 
_ _ The result of the above cases seems to be that whilst reserving the 
defence cannot be independent evidence (ie, corroboration), it may be 


"used to discount the genuineness of the defence raised at the trial. For 
': evidence which goes to credit may not be of the nature of corroborative 


evidence, as is shown by the recent case of Thomas v. Jones, [1934] 1 K. B. 


* 323; 103 L., J. K. B. 113, where it was held that an untrue previous 
. statement made by the respondent to affiliation proceedings (which was 


clearly evidence going to his credit) was not corroboration. The extent, 
if any, to which the nondisclosure of a defence goes to a prisoner’s credit . 
must vary with the particular circumstances. Where a man has acted 


. under (mistaken) legal advice or where a man of good character finds 


himself confronted with charges which have obviously bewildered or 
intimidated him, it is clear that no hostile inference should be drawn. from 
his silence. It is assumed ‘that the Court of Criminal Appeal would treat 


a a hostile comment by the trial judge in these circumstances as a misdirection 


On the other band, where it is reasonably certain that a defence was with- 
held in order to embarrass the prosecution at the trial by suddenly spring- 


s ing evidence upon them, as of an alibi, the true strength of which could 


“ only be tested by careful inquiry, it is only just that the attention of the 


jury should be drawn to the circumstances in which the defence comes 
before them.—The Lew Journal. 


The Right to Broadcast 
- The application made to Sir Boyd Merriman sitting as Vacation 


-- Judge, by the promoters of a boxing contest for an injunction to restrain 


the British Broadcasting Corporation from -broadcasting any report of, or 


_ comment on, the. contest, raised questions of public as well as of legal 


interest. Negotiations for the broadcasting of a “running commentary” 
‘having broken down, the promoters of the fight made it a~condition of 
entry to the premises where the contest was to be staged that-no broadcast 
account, and no information which would enable anyone else to broadcast 
an account, should be given; and they claimed that, having done that, they 


` were entitled to have the B.: B. C. restrained from broadcasting?such an 


account on the ground that it was impossible for the B. B. C>t obtain 
the necessary information without committing an actionable wrong. There 
was no contract between the promoters and the B. B. C., and any claim 
“must therefore obviously sound in tort. The B..B. C. offered am under- - 


: taking that they would not induce or endeavour tovinduce any. person to 


break any contract made with the promoters—the tonditions on the tickets 
being admitted for the purpose of that undertaking to create a binding 
contract--and that they would not by themselves, or those for whose 


conduct they would be responsible, commit ‘any trespass. But they refused 


to give any general undertaking not to broadcast any account of the gist, 
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and the learned Judge, accepting the undertaking offered, made no order 
on the motion. The phintiffs suggested that as the fight was being held 
on private property and they had the right to refuse admission, the 
B. B. C. had no right to broadcast an account of the proceedings however 
obtained; but it is difficult to see what basis there could be for such a 
contention provided of course that no actionable wrong or breach of 
contract was committed by the B. B. C. It is doubtful perhaps whether 
in this particular case the matter will ever come to a trial; but the point, 
which is both interesting and important, will have to be decided at some 
time.—T'be Low Journal dated Sept. 15, 1934. 


Consent as Defence to Charge of Assault 


An assault being an act done against the will of the person assaulted, 
it is a complete answer to civil proceedings for assault that the act com- 
plained of was done with the consent of the plaintiff (Christopherson v. 
Bare, [1848] 11 Q. B. 473). But if the criminal law be invoked, even 
though the person giving consent to the alleged assault be of full age 
and understanding, the fact that he gave his consent is not necessarily a 
sufficient answer. Thus it is well established that a man cannot by giving 
his permission render lawful an assault upon himself amounting to a 
“mayhem” ie, an injury involving either the loss of a member or of 
such a kind that the person assaulted will be permanently weakened 
(Stephen’s Dig. Crim. Law, 6th Edn., page 165). Again, any assault, 
such as a prize fight, which is likely to cause a breach of the peace, is for 
this reason unlawful: Reg. v. Coney, 8 Q. B. D. 534; 51 L. J. M. C. 59, 


An assault may neither amount to a “mayhem” nor be likely to 
cause a breach of the peace, yet it may be that some injury will be 
inflicted: until recently it has never been authoritatively laid down as to 
whether and in what circumstances consent to such an assault would be a 
valid defence to an indictment for an assault causing actual bodily harm. 
However, the Court of Criminal Appeal, recently, in Rex v. Donovan, 
gave a very clear and valuable exposition of the law upon this point. The 
facts of this case were of an unpleasant nature, the appellant having 
beaten a young girl to gratify his perverted instincts; and his defence was 
that she had consented to what he had done. 


At the trial there was evidence from which the jury might have 
inferred.that she had in fact consented, but the Chairman of the Court 
of Quarter Sessions before whom the case was tried gave no direction to 
the jury either as to the onus of negativing consent being on” the 
prosecution or as to the facts bearing on this issue. Accordingly, 
following Rex v. May [1912] 3 K. B. 572; 82 L. J. K. B. 1, 
the Court of Criminal Appeal held that this was an omission necessitating 
the conviction being quashed. But counsel for the Crown contended 
that the verdict could still be supported because the assault was one 
causing actual bodily harm and that consent was no answer to such an 
assault. i 


o i the judgment of the Court Mr. Justice Swift stated that 
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the general principle of law involved was laid down by Cave, J., in Reg 
v. Coney (supra at p. 68) where he said:— 
“The true view is, I think, that a blow struck in anger or which 
is likely or intended to do corporal hurt, is an assault, but that a 
blow struck in sport and not likely nor intended to cause bodily 
harm is not an assault.” 


The learned judge then proceeded to point out that a blow struck in 
sport might nevertheless be likely to cause bodily harm and that the law 
recognised this and held that such a blow was not an assault. Authority 
for this view was to be found as far back as the middle of the eighteenth 
century in Sir Michael Foster’s “Crown Cases” (page 259) where he 
stated that “cudgels or foils or wrestling” or any similar “manly diver- 
sions,” although they involved some risk of injury to the contestants, 
were not unlawful. For the motive of the parties was recreation and 


not the infliction of bodily harm. 


Further, Reg v. Bruce, [1847] 2 Cox 262, showed that rough 
“horseplay,” if innocently done, did not constitute an assault, In that 
case one person swung another round in play and then collided with and 
knocked down a woman, who unfortunately died from the injuries 
sustained in falling down. > On a trial for manslaughter Willes, J. directed 
an acquittal on the ground that the evidence showed that the “horseplay” 
of the prisoner was done without an intention of inflicting bodily harm 
and being done by the consent of the other person was a lawful act. 


In the case before the Court on this occasion it could not be said 
that the appellant was indulging in a “manly diversion” or even innocent 
horseplay;-but the question was whether he had inflicted actual “bodily 
harm,” which the learned Judge defined as:— 


“any hurt or injury calculated to interfere with the health or 
comfort of the prosecutor. Such hurt or injury need not be per- 
manent, but must no doubt be more than merely transient and 
trifling.” (Times, July 28, 1934). 

It was a question for the jury whether what the appellant had done 
had amounted to the infliction of “bodily harm” as so defined. The 
Court could not substitute itself for the jury; and as this issue had never 
been submitted to the jury, on this ground also the conviction had to be 
quashed. 


Although one hopes that cases of this unpleasant character- will 
remain rare, this decision of the Court of Criminal Appeal constitutes a 
valuable authority upon the general question, which before was in doubt, 
as to when consent can be a good defence to a criminal charge of assault 
involving actual bodily harm.—The Lew Journal. 


HIGH COURT NOTIFICATION 


NOTIFICATION ‘No. 6895!45—26 
Dated Allahabad, December 18, 1934 


The following amendment is. made in the Rules of the Court, 
corrected up to 3rd December, 1931: | 


CHAPTER IV 
To rule 1 om page 20 add the following sub-rule: 
“The applicant shall file within three days of the admissioh of his 
application, petition or affidavit as many copies of the same as there are 
parties to be served with one extra copy of each for use in this Court. If 
the case is cognizable by a Division Bench two extra copies instead of one 


must be supplied for the Court. If the copies are not supplied within time 
the case shall be put before, the Court for orders.” 


NOTIFICATION No. 6770|44—39 
Dated Allababad December ‘12, 1934 


The -following amendments are made in the General Rules (Civil), 
corrected up to March 31, 1934, with the previous approval of the Local 
Government: 

CHAPTER III 


1. Is the 2nd para. of rule 6A, for the words “ten weeks” substitute 
the words “three months.” l 

2. Add the following as a new rule: : j 

“6B. Except where there is a special rule to the contrary, the follow- 
ing directions should be very carefully complied with when any processes 
are to be issued for service in foreign countries (ie. a State or Country 
= outside the dominions of His Majesty the King-Emperor) : ; 

(a) They should be drawn up in proper form and type- 

< written. Where printed forms are not used they should be written 
on’ good durable paper. 

(b) They should be written in English and should be easily 
legible. Such summonses, etc. should not be signed by the Mun- 
sarims but by the Presiding Officers of the courts issuing them, and 
they should satisfy themselves that the documents are correctly 
addressed and properly sealed. 

(c) ‘The names and addresses of the individuals upon whom 
processes are to be served should also be stated in the forwarding 

letter accompanying them. 
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(d) Full translations in English should accompany all verna- 
cular documents forming ènclosures. o Ei 

(e) The returnable date to be specified in the documents 
should be so fixed as to allow sufficient time for execution and 
return of the documents to India before the date fixed for the next 
hearing of the suit. In no case should the returnable date be fixed 
at less than 3 months after the date on which the documents are 
finally dispatched to the High Court. i 

(f) - The documents should in all cases be sent to the High 
Court, which will forward them to the Government of India 
through the Local Government for submission to the proper autho- 


rities in the foreign countries. 


7 . Attention is also drawn to the Court’s G. L. No. 49 of 1934;*dated 
. August 29, 1934, for information and guidance. a oe 
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COMMENTS ON THE BILL TO AMEND THE HINDU , | 
By R. N. SARKAR, M.A; B.L, Advocate, Calcutta, , aiae k 

The Bill introduced by the Hon'ble Mr. P. C. D. Chari in the Council 
of State on.August 28, 1934 with a view to make statutory provision 50 as 
“to place the Hindu woman on the same footing as the men with regard to 
properties belonging to a Hindu family”, is one of the most harmful 
measures that can ever be brought before a legislature. It will affect the 
Hindu society, men and women alike, most injuriously in spite of the noble 
object which actuated the Hon’ble member to introduce the Bill From 
the statement in the Objects and Reasons of the Bill it is apparent that the 
Hon’ble member-in-charge possesses a poor and imperfect knowledge of 
Hindu law concerning women. 

`” The Hindu law-givers and their various commentaries, in particular, . 
most of which came into existence during the Mohamedan Rule, did not 
ever contemplate such a provision being provided for a daughter. The 
daughter along with her brothers gets a share in the father’s estate accord- 
ing to the Mohamedan Law, and, therefore, it cannot be said that the 
Hindu commentators of this period were ignorant or unmindful of the | 
daughter’s cause. Nor did the rulers of that period ever take any step 
to remedy the so-called injustice done to the daughters by the Hindu law- 
givers. 

Balam Bhatta, fictitious name of Lakshmi Debi, the reputed lady 
commentator of the Mitakshara, did not even think that the members of 
her sex were inequitably treated in Hindu law. _ 

Neither Dr. Troylaksha Nath Mitra; the Tagore Law Professor on 
Hindu Widows, nor Mr. Rajkumar Sarbadhikari, the’ Tagore Law Profes- 
sor on Hindu Law of Inheritance, nor Sir Goorudas Banerjee, the Tagore 
Law Professor on Hindu Law of Marriage and Stridhana, nor Justice 
Dwarka Nath Mitter in his thesis on the Position of Hindu Women, did 
ever express any view that the Hindu law of Succession regarding women , 
require any change as proposed in the Bill. Nor- did Mr. John D. Mayne 
or Shastri Golap Chandra Sarkar, both distinguished writers on Hindu law, 
ever feel that the position of the women requires any revision of the law as 
suggested in the Bill. l 

It must be stated with greatest respect to the Hon’ble member-in- 
charge of the Bill, that it is not correct to say, as indicated by him, that 
“almost every system of law gives the women certain rights to family 
properties and a share on partition” but the Hindu law does not so provide. 
The Hindu law has made express provision for a woman, at every stage of . 
her life, more carefully and judiciously than any system of law generally 
known: 

The word “family” as used in the Objects and -Reasons of the Bill is 
too indefinite. Before marriage a woman’s family is the family of her 
father and after her marriage the family of her husband is her family 
(36B, 339, 351). : 

The Hindu law-givers, with great foresight and wisdom. and after 
careful consideration, thought that a stranger should not, as far as possible, 
be allgwed to be a co-sharer of a family property so that there may not be 

\ “Introduced in the Council of State on Aug. 28, 1934 : 
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unnecessary quarrel between strangers whose habits and modes of living 
may be different and who have no common bond of unity, as is usually to 
be found between, members of the same family or between persons who 
were very recently members of the same family. This principle of confining 
family property among the members of the family is the main guiding rule 
' in the order of succession in Hindu law. 

The Hindu law has thus judiciously provided for women:— 

The daughter is entitled to her maintenance, befitting her position 
and status in the family, (vide Sarkar’s Hindu Law, pp. 162, 370, 7th ed.), 
and similar marriage expenses out of the deceased father’s estate (vide 
Sarkar’s Hindu Law, 370, 7th ed.). If the brothers separate before her 
marriage, she is entitled to a quarter share of what a brother is entitled 
(Mitakshara, Ch. I, Sec. vii, Paras. 5—7; Sarkar’s Hindu Law, p. 370, 
7th ed.). : 

After her marriage she is similarly entitled to get maintenance in 
accordance with her social status and position from her husband and on 
his death out of his estate. (Sarkar’s Hindu Law, pp. 172—173, 693; 
7th ed.). 

If the father dies without a male issue the wife having predeceased him, 
the daughter inherits the estate absolutely; and except in the Bombay 
school, her rights to alienation have been restricted and her heirs have been 
denied the rights of succession to this property by British Courts. 

` If her husband dies without any aie issue, she inherits absolutely the 
whole estate of her deceased husband under the Dayabhaga school, and — 
under the Mitakshara school in cases of separated husband, subject to 
certain limitations introduced by British Courts, as regards alienation and 
the order of devolution after her. In the Hindu Codes women’s rights 
to hold property, were no doubt restricted, but in the commentaries which 
are now the’ real source of Hindu Law, women were held to be on par 
with men. The distinction between Stridhana and women’s estate is 
created by British Courts restricting a Hindu Woman’s right of alienation 
over inherited property, technically called Woman’s estate. Sastri Golap 
Chandra Sarkar had, in vain, condemned in no uncertain terms this restric- 
tion on Women’s rights. (Vide Sarkar’s Hindu Law, 7th ed., pp. 721 to 
Zi: 

If the husband, governed under the Mitakshara school, was joint 
and was at all desirous of his wife inheriting his interest in the joint family, 
he could easily do so by merely expressing his desire to separate from the ~ 
joint family in unequivocal terms, no matter whether i ee was .actual 
partition or not. (Vide Approvier’s case, 11 M. L A. 75 and Balkishun v. 
Ramnarain, 30 I. A. 139). Otherwise the wife is entitled to proper main- 
tenance (Vide Sarkar’s Hindu Law, pp. 370, 393; 7th ed.) befitting her 
social position and the status of the family (Nittokissoree v. Jogendra, 
S J. A. 55, 567 and Sarkar’s Hindu Law, p. 694) out of the joint family 
estate in which her husband had an interest. Be it noted that maintenance 
charges include residence, establishment, food, clothing, expenses for 
religious ceremonies and the like, in the style suitable to the position of the 
claimant and of the family. 

If the husband leaves behind him his widow and also sons, the widow 
is entitled to a share equal to that of her son under both the Migfkshara 
-and Dayabhaga Schools. (Sarkar’s Hindu Law, pp. 521—523 ånd 605; 
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7th ed.). Legislation ensuring proper enjoyment of these interests may 
seem to be necessary, EREE when she has got an only son or a step-son 
or sons with whom he cannot pull together. But as it is not within the 
scope of the present topic, nothing more need be said here. 

If the husband makes a partition during his life-time then also thc 
wife is entitled to a share silt that of her son. (Sarkar’s Hindu Law, 
pp. 370, 522; 7th ed.). 

The grandmother also is entitled to a.share when the male descend- 
ants make a partition. (Sarker’s Hindu Law, pp. 524, 607; 7th ed.). 

Besides the above, a woman may possess her own property known as 

stridhana property. 
— No one is supposed to take greater interest in the daughter than her 
father. Where then is the necessity for the present Bill, when the father 
can make ample provision for her by his will and when he can likewise 
frustrate the effect of the proposed law by a testament. 

Therefore, the position of daughters is perfectly secure under the 
Hindu law. 

After her marriage, the husband is bound to maintain the wife and her 
children; but there is no reciprocal duty of the wife to maintain the hus- 
band even if she inherits her father’s estate; nor even is she bound to meet 
the marriage expenses of her own daughter out of that estate. 

Now i us consider the result that will follow if the daughter is given 
a share along with her brother in her father’s estate. By marriage, under 
the existing law, she looses her status in, and goes out of, her father’s family. 
She will then naturally demand her share, if she becomes so entitled under 
the proposed law; and the inevitable result will be the disruption of the joint 
family, the normal condition’ of Hindu society. In ninety-nine cases out 
of hundred, this provision will cause disaster to the family and bring utter 
ruin to its members. - i 

A large majority of men in India seldom succeed in leaving behind 
them anything except perhaps a hut and an acre or so of land for cultiva- 
tion which barely afford the members of their family a proper shelter and 
hardly yield sufficient crop, even at the joint exertion of all the members of 
the family, to provide more than one meal a day. 

The pro measure will bestow practically no benefit upon the 
daughter in the absence of any other change in the existing law to improve 
her position, assuming that, it is capable of any further improvement. 
While she is busy in realizing her share from her brothers, her husband's 
sister, like herself, perhaps at the same time, is trying to get hers out of her 
husband’s ancestral estate. ‘The result will be that her husband’s propert: 
will similarly be reduced by the same law, almost to the same extent, i 
not more, as she has carved out of her brothers’ estate. The husband’s 
estate being reduced, her source of maintenance, will be reduced. If she 
‘aherits the husband’s estate she will get the state reduced almost by the 
same proportion as she may perhaps get out of her father’s estate. And 
if she becomes entitled to a share in her husband’s estate, she will get a 
reduced share by perhaps the same proportion, if not more, as she may get 
from her brothers. 

Therefore the total quantity of property available to the husband 
and wife in both the brother’s and husband’s families practically remains 
the e, and the only change effected will be that a stranger, that is, 
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sister's husband or sister’s vendee, will be thrust in as a co-sharer in both her 
brother’s and husband’s families, to the great inconvenience of both, as 
will appear from what is more fully explained below. 

Where then is the inequity of Hindu law when every legitimate want 
of a woman at every stage of her life is provided for by that law? And 
where is the equity in the proposed Bill, whereby the husband’s inherited 
estate is forcibly reduced in providing shares to his sister or sisters and at the 
same’ time the poor husband is pinned down to the “archaic” liabilities to 
maintain his wife and their children without rateable reduction of this 
burden, at any rate, by the amount of share he had to part with for his 
sister or sisters? If the woman wants any share let her have it by all means 
with tke burden attached to the property and relieve the husband’s liability 
for her and of her children’s maintenance by a proportionate amount. 

In the majority of cases the actual shares of the hut and the land that 
a daughter may get under the new law, will be of no avail, as the marriage 
of the daughter usually takes place with a bridegroom of a different place, 
where she, under the “archaic” law and under all the known modern 
civilized laws, is bound to reside with her husband. But if she actually 
comes to live in her father’s house with ber husband, a stranger, which is 
not likely, it will bring untold misery to both the families. She will, there- 
fore, have to sell her undivided share for which she will seldom find a 
purchaser, as similar process of partition and proposal for sale will be 
constantly occurring in every Hindu family after the marriage of each 
daughter, under this new law. Even if she gets a purchaser, he will no: 
_ offer proper price of the portion of the dwelling ee as he will not 

be able to enter into immediate possession under Section 44 of the Transfer 
of Property Act until partition by a protracted litigation at a heavy cost. 
Therefore, constant ill-feeling, crop of litigations and deterioration in value 
of property, will be the result and will thus bring about ruin to every 
family. 

Partition between brothers cannot bring about a similar situation as 
in the majority of cases they merely separate in mess but live, as before, in 
their respective rooms, or, if possible, get it partitioned by metes and 
bounds and enjoy their allotted portions without much risk of their privacy 
being vjolated as they belonged to the same family. Their customs, habits 
and manners of living being the same, they live in peace and amity—a 
condition not possible among strangers. Whereas the daughter who ir ° 
bound to live in her husband’s family under both modern and “archaic” 
laws, must, in the generality of cases, sell her portion of undivided or divided 
share in her father’s property to a stranger, as her brothers will seldom 
be in a solvent position to exercise their rights of pre-emption under the 
Partition Act (Act IV of 1893) and to purchase her share in the hut. 

The brother’s sons and daughters will, likewise, have to pass through 
the same procedure, i.e., constant partition and sale of daughter’s shares will 
be going on unnecessarily in each Hindu family and at every step of devo- 
lution of hetitage. . 

In order to counteract the effect of the proposed law, the Hindu; 
governed by the Dayabhaga school will perhaps have to devise their pro- 
perty by Will and those governed by the Mitakshara school will have to 
sever themselves from the joint family before they can execute a n ; 
effective Will. This means litigation and heavy probate duty to ea amily- 
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at every step of devolution. There is no necessity of making any Will by 
the Hindus under the existing law and consequently no probate duty i» 
necessary to be paid now. ‘ 

As is dad indicated, the position. of the daughter of each family 
will not practically be improved, as while the daughter is taking out a share 
from the brothers, her husband’s ancestral property, the source of her main- 
tenance is being, probably at the same time, reduced in giving his'sister a 
share. ‘There may be some who believe that the position of the daughter 

. will be, to a certain extent, improved as her husband will not be able to 
= deal with such a share at his pleasure and she will keep her property 
separately for her own use. But that will seldom happen in 2 Hindu 
family, even if her share be immovable property and not liquid cash which, 
however, in large majority of cases, will ultimately be her share. It can 
be boldly asserted that ninety-nine per cent of the Hindu wives, in cases 
of urgent family need, willingly allow their husbands to dispose of their 
Properties, immovables and movables including ornaments. It may be 
urged that women are generally forced or prevailed upon to part with their 
properties. But this difficulty will not be solved if women get shares of 
their patrimony under this Bill. They may similarly be forced or prevailed 
upon to submit to their husband’s wishes and to part with these shares also. 
Even properly educated, intelligent and strong-minded wives of almost 
every nationality are always found to do so out of their true and not cup- 
board-love for their husbands to save them for ignominy and trouble. The 
Hindu wife, on the other hand, cannot dream of keeping everything to 
-~ herself when her husband is in dire need of money to meet a pressing 
necessity. 

The operative Clause 2 of the Bill, namely, ‘Notwithstanding any 
custom, rule or interpretation of Hindu law, a Hindu woman shall be 
deemed to be a member of the co-parcenary of which her father is a 
member .. . ” is directly contradictory to the express provision of 
Hindu law. According to Hindu law a woman, before her marriage, 
possesses the gotra of her father and, as such, a member of the father’s 
co-parcenary with an inchoate right to obtain maintenance and marriage 
expense out of the father’s estate. By marriage she is transferred from the 
family'of her father and becomes a member of the husband’s family and 
the husband’s gotra becomes her gotra and a similar inchoate right accrues 
in her husband’s family. [Vide Sir Goorudas’ Marriage and Stridhana, 
p. 57, 3rd ed. and the view of Chandavarkar, J. in 36 B. 339 (F.B.)]. 
The father’s and the husband’s family and gotra can never be the same. 

The Hon’ble member’s object in introducing the Bill is that, “No social 
reform intended to improve the status of woman can be effective unless her 
economic position is improved, ‘her rights to property is recognised by law 
and placed on a fair and equal footing with men of her family”. A Bill 
introduced with a view to prospective reforms which are not disclosed, is 
against all rules of legislation. As the Hon’ble member has not indicated 
what “social reforms” he meant, one cannot but speculate and record his 
views on the probable reforms. 

Position of Hindu women, like those of English and Mohamedan 
women, is no doubt apparently subordinate to men and if, as stated in the 
Objectg and Reasons, it is intended “to place Hindu women on the same 
° footings the men with regard to properties belonging to a Hindu family” 
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user view to imaginary social reforms, the proposed legislation is no 
remedy. 

i The seemingly superior position of men is attributed by some to the 
forcible usurpation by the brute power in men. It will be so in every 
society, at all times and among every animal including man, as it is since 
the days of Adam and Eve. Powerful person will always govern and 
protect the weak. Survival of the fittest is Nature’s law. In contest, 
pme and intellectually, between men and women the latter must have 

worsted and that is a conclusion from human history, otherwise, a , 
condition different from the existing order of things would have existed 
in society. Chivalrous men may shudder at the idea but that is fact. So 
if any one now suggests that position fit for men be everywhere given to 
women, then men shall always have to unnecessarily strain every nerve 
and take great pains to keep the women up in that artificial position which, 
unaided, she is thoroughly unfit to assume. 

` Soviet-Russia is said to be abrogating the law of marriage with all 
marital obligations, while her neighbour Nazi-~Germany is making it obli- 
gatory for every girl to marry and bear child, her place being assigned to 
the side of the hearth, sick-bed and cradle. Fascist-Italy is said to be 
following the same line as Germany. It is not known either, whether the 
position of the gold-diggers in Uncle Sam’s country is an enviable one for 
our girls. Cry for women’s emancipation has become the fashion of the 
day. The greatest living English thinker has said: “unless woman repudi- 
ates her womanliness, her duty to her husband, to her children, to society, 
to the law, and to every one but herself, she cannot emancipate her”. 
Indian social reformers, therefore, should pause and ponder and then pich 
and choose. They should not curse everything old and plunge headlong 
into the deep for search after reforms. 

The so-called superior position occupied by men in every nationality 
is in reality a responsible position full of care and anxiety and is not due 
to the exercise of superior brute power of men over women as is loudly 
proclaimed by some. Controversy regarding the relative position of men 
and women is as hoary as Time; and the present position has been arrived 
at by mutual adjustment in the relation of men and women for their 
mutual advantage based on experience gained since the dawn of ‘human 
civilization. 

The modern agitation in India to slice out shares for women from 
the properties of their male relations which are legally charged with meet-. _ 
ing all wants of women, is the outcome-of intense e of some women 
to serve the public and to play the role of man, a in the field of 
politics, forgetting their EON duties in family to which they 
belong. They do not themselves earn but make their male relations bleed 
white to meet the heavy expenses of their public life, besides their ordinary 
wants; and least poor men fail to meet their extra demands they and their | 
blind supporters want to force men to carve out a portion of their property, 
keeping the portion left charged with their maintenance as heretofore. 

Some social reforms may seem to be necessary, but certainly not the 
law suggested in the Bill as it will scarcely be of any assistance to women, 
but, on the contrary, if it be incorporated in the Statute Book, it will bring - 
about great misery to the family to which they belong and ees ; 


on them also. ; 
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HIGH COURT NOTIFICATION 
ENGLISH CIVI DEPARTMENT 
NOTIFICATION No. 6247|180—31 
Dated Allababad, November 24, 1934 


The following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the local Government: 


CHAPTER M 


For rule 53, on page 41 substitute the following: 


53. The rules regulating applications for and payment of the 
services of the Government Examiner of Questioned Documents are as 
follows: i 

1. Applications should be sent direct to the Government Examiner 
of Questioned Documents, Intelligence Bureau, Home Department, New 
Delhi, or Simla as the case may be, according to the location of the head- 
quarters of the Government of India at the time. (The Simla season 
ordinarily begins about the middle of April and ends about the middle of 
October). l 

2. Applications received direct from private individuals will not 
be entertained. 

_ 3. Acceptable applications fall into two classes: 

A. Official applications from local Governments or officers 
subordinate to them, including the presiding officers of criminal 
courts, and from High Courts. 

B. Other applications., These include 

> (i) Cases from private parties in civil suits in British Indian 

courts. ‘These will be accepted only on application from the 
court in which the case is being heard. The party concerned 

must move the court and it will rest with the court to take the 
further steps necessary to obtain the services of the Government 

Examiner of Questioned Documents. 

(11) . 
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4. Applications falling under Class B will ordinarily be accepted but _ 
may be refused at the discretion of the Government Examiner of Questioned 
Documents if they cannot be undertaken without detriment to his other 
work. | 

5.. An inclusive fee will be charged in each case in which an 
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opinion is given and will normally cover the opinion, the cost of photo- 
graphs and the giving of evidence, limited in Class B cases to one day. ‘The 
inclusive fee for Class-A cases (see rule 3) will be Rs. 185 and for Class B 
cases Rs. 200. (This fee does not cover travelling allowance which is 
governed by rule 15 below). 


6. Subject to the exception stated at the end of this rule, the fee 
is payable in advance in all cases and each application should be accom- 
panied by a certificate in the following form:— 

ee : one hundred and -ftre (Rs. 185 

Certified that the sum of rupees E i ae TT ? has 
been deposited in the... . .. Treasury on 193 , 
on account of the Government Examiner of Questioned Documents’ fees 
in, ae Sm ; and that this amount has been 
shown under Head XXX V—Miscellaneous—Central—Other Fees, Fines, 
and Forfeitures in the Cash Account of Central Subjects for the month of 

a l 193 , and appears at item no. .. . in the 
relevant Receipt Schedule. 

: Signature of Treasury Officer. 
Countersigned 

(Signature of officer submitting the case) 


In special circumstances, which should be stated in the application, 
Class A cases will be accepted without this certificate, but the certificate 
should be forwarded as soon as possible. 


7. In cases where the cost of photographs is exceptionally heavy the 
fee will, with the concurrence of the Director, Intelligence Bureau, Home 
Department, be Rs. 150 plus the actual cost of the photographs. 


In Class B cases the authority submitting the case will be informed of 
the extra cost involved before it is incurred and will be required to certify 
that it has been deposited before the Government Examiner of Questioned 
Documents proceeds with the case. 


8. In cases in which an opinion is given but no photographs are 
taken, the fee will be Rs. 150 only. 


9. In cases in which no opinion is given but photographs are taken, . 
only the actual cost of the photographs will be charged. 


10. No reduction in the fee will be allowed if evidence is not required 


or is taken on commission. 


11. In Class B cases an additional fee of Rs. 150 will be charged for 
each day after the first day on which evidence is given, whether in court 
or on commission, or on which the officer is detained. The presiding officer 
or the commissioner will be requested to certify before the second and 
each subsequent day’s work is begun, that the fee for that day and also for 
any intervening day or days of detention has been deposited, and subse- 
quently to furnish a certificate as in rule 6 above. 

12. In cases falling under Class B the Government Examiner or his 


Assistant will be prepared to attend courts, provided that he can do so 
without detriment to-his other work. When evidence is Pi on 
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commission, the commission should be issued to the Senior Subordinate 
Judge, Delhi or Simla as the case may be, and normally should be so worded 
that either the Government Examiner or his Assistant can give evidence. 


13. Presiding officers of courts are ‘requested to detain the Govern- 
ment Examiner of Questioned Documents or his Assistant for the least 
possible time compatible with the requirements of the case. They are 
also requested to accept, so far as possible, the time and dates for attendance 
offered by these officers, because the latter frequently have to attend several 


courts.in the course of one tour. i 
14. The Government of India in the Home Department reserve the 
right to impose an extra charge in any case in which they consider that 
the usual fee is incommensurate with the time and labour spent on the 
case. 
15. When the Government Examiner of Questioned Documents or his 
Assistant is required to travel in order to give evidence or for any other 
purpose, the authority or party employing his services will be required to 
pay travelling allowance at the rates laid down for first-grade officers in 
the Supplementary Rules of the Government of India for journeys on tour. 
Travelling allowance will also be payable for the peon accompanying the 
officer at the rates fixed for Government of India peons. These payments 
will be adjusted as directed in the Home Department letter No. 
F.128|VI|27-Police, dated January 12, 1928 (see Appendix). 

In Class B cases the presiding officer of the court concerned will be 
required to certify that the cost of travelling allowance has been deposited 
before the Government Examiner of Questioned Documents or his Assistant 
undertakes the journey. 


APPENDIX 
Procedure for the payment and audit of travelling allowance drawn by the 


Government Examiner of Questioned Documents or his Assistant 
during tours (vide Home Department letter No. F. 128) VII|27-Police, 
dated January 12, 1928). 

1. (1) The Examiner or his Assistant should submit his travelling 
allowance bills to the Accountant-General, Central Revenues, for audit and 
payment. 
(2) As soon as a journey is completed, that is in respect of any 
complete journey from headquarters to headquarters, the Examiner or 
his Assistant should send a statement to the Accountant-General, 
Central Revenues, showing the total amount of travelling allowance 
claimed or drawn and the distribution of thè entire amount among the 
various courts for recovery; 

(3) In cases where several courts are attended, the cost should be 
distributed between them in proportion to the distance by. rail from 
headquarters; 
`~ (4) As the travelling allowance is debitable to the various local 
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“Governments or.the parties ' concerned, the recoveries should be 
treated as follows: 
(i) recoveries feoeinehe various local Governments should be 
‘taken in reduction of expenditure, provided they are effected 
- within the accounts of the same year; if not, they should be 
shown as receipts; and 
(ii) recoveries from parties such as local boards, local bodies 
and private persons should be taken as receipts. © 

2. The principles laid down above apply to the payment and audit 
‘of the travelling allowance of the peon accompanying the Examiner or 
his Assistant. 

3. If after the Examiner or his Assistant has actually commenced a — 
tour, intimation is recetved from a court included in the tour to the effect 
that his evidence would not be required on the date originally fixed, the 
court shall -pay the difference between the total expenditure actually 
incurred on the tour and the expenditure that would have been incurred if 
attendance in the court had not been included in the tour. ‘This shall be 
specifically made clear when the bill is sent to the court for acceptance. 

+ 4, The Examiner and his Assistant shall observe the provisions of 
Supplementary Rule 30 when they frame their programme for tour. ` 


NOTIFICATION No. 6369|47—4 (29) 
Dated Allahabad, November 29, 1934 


_: Tue following amendment is made in the General Rules (Civil), 
Government: 


Ss 


CHAPTER XIX 


After the second sentence of rule 20B, Clause (V) on page 203 insert 
the following: 

- “In places where there is no branch of the Imperial Bank of India or 
-any other suitable bank approved by Government, the insolvency funds 
“shall be deposited in the treasury as civil court deposits.” 


Use or Abuse..—"Henry”, said a lawyer to his ten-year-old,- 
“haven’t I always told you to use your napkin at the table?” ~ 


“Why, I am using it, Dad,” protested Henry with an air of injured 
innocence. “Tve got the ‘dog tied to the leg of the table with it.”—Case 
and Comment. 


P 
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Damages for Shortening of Life 


Can any damages be awarded to a plaintiff who proves that in con- 
sequence of the defendant’s wrongful act or omission his life has been 
shortened, and it so, what is the measure to be applied? The ordinary rule 
is that those damages are recoverable “which, so far as money can compen- 
sate, will give the injured party reparation for the wrongful act and for 
all the natural and direct consequences of the wrongful act” (Lord 
Dunedin, in Adisiralty Commissioners v. S. S. Susquebanna, [1926] A. C. 
at p. 661): see also Hadley v. Baxendale, 9 Ex. 341. It would seem at 
first sight as though such damage would be recoverable under this rule. 

In the recent case of Flint v. Lovell (78 Sol. J. 860), a majority of the 
Court of Appeal upheld a judgment of Mr. Justice Acton, who, sitting 
without a jury, had awarded a plaintiff £4,400 damages, which included 
a sum in respect of the shortening of his life. The action ‚was one in 
respect of personal injuries arising out of a motor accident, and liability 
was not disputed, the only question for the court being whether the sum 
in respect of the shortening of life was recoverable. The plaintiff was 
sixty-nine years of age at the date when the cause of action arose, and 
seventy at the date of the action. Beforé the accident the plaintiff had 
been in ordinary health, and might in the usual course be expected to live 
eight or nine years, subject to the average risks of human life. At the 
date of the trial, according to the unanimous testimony of the doctors, 
he was not expected to live long probably something under a year. 

Lord Justice Greer- thought that they ought to accept the judge’s 
finding that by reason of the. accident, the plaintiff’s future was reduced ` 
to pain and suffering for a year with the certainty of additional medical 
and nursing expenses, and the high probability that by ‘reason of the 
injuries he would be dead within a year. His lordship said that the ques- 
tion was whether, having regard to the decision in Admiralty Commis- 
stoners v. S. S. Amerika, [1917] A. C.`38, it was permissible in law for 
the plaintiff to claim damages in respect of a reasonable certainty that 
his life has been substantially shortened by wrongful act of the defendant. 
It was his lordship’s considered judgment that under the rules with regard 
to the measure of damages laid down in’ Hadley v. Baxendale, supra, the 
plaintiff's claim. was one on which he ought to succeed. l ; 

As to the question of damages, his lordship said that it was not possi- 
ble to say that the tests laid down in such cases as Phillips v. London and 
South Western Railway Company, 5 C. P. D., p. 280, applied to an appeal 
from a judge trying a case without a jury, because an appeal was a re- 
hearing by the court with regard to all the questions involved in the 
action, including the question what damages ought to be awarded. The 
court would be disinclined to reverse the finding of a trial judge with 
regard to the amount of damages, merely because they thought that if 
they had tried the case in the first instance they would have given a 
lesser sum. To justify reversing the trial judge on the question of the 
amount of the damages it would be necessary that the Court of Appeal 
shouldbe convinced either that the judge acted on some wrong principle 
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of law, or that the amount awarded was so high or so very small as to - 
make it, in the judgment of the court, an entirely erroneous estimate of 
the damage to which the plaintiff was entitled. Both Lord Justice Greer 
and Lord Justice Slesser gave judgment: dismissing the-appeal with costs, 

but Lord’ Justice Roche said that in, his opinion the’ damages were excessive 
and should be ‘reduced ‘to £3,00017 >" Cie NE: 

"In Admiralty Coinmissioners''y.-S. S. aris supra, the action was 
‘brought by the' GoimmMissiotiers against thé-dwners of a steamship ` ‘which 
had run into: ind sutikoné of His Majesty’s submarines: One of“ the 
items of dainagé' claimed was the capitalised aniount of 'the’ pension “payable 
by’ the plaintiffs to ‘the’ telatives of thé deceased 'imen,' and,'the' claim with 
respect to that ‘item was held ‘to fail: One of the grounds:of failure was 
the rule laid down by Lord Ellenboroughin Baker v. ‘Bolfon,'t Camp. 

493; that “in a civil court the death’ of a human being cannot Be complained 
‘of as an injury.” 

The origin of ‘the rule was ee by’ ‘the Law- “Revision ‘Com- 
‘mittee in its interim report published on March 29, 78 Sol: ‘J. 231, where 
the dictum of Bowen, L.‘ Js in Finley v. Chirney -was quoted, that: the 
origin was “obscure and post classital.” -Sir Frederick Pollock; in his “Law 
of Torts,” was also quoted ‘(13th Ed., pp. 63, 64), where he said: “at one 
time it may have been justified by ‘the vindictive and quasicriminal character 
öf suits for civil injuries,” and added, “when the fotiot ‘of ‘Yengeance ‘has 
‘been put ‘aside, and that of compensation ‘substituted, the 'rulé actio per- 
sonalis moritur cum persona seems to'be without réasonable ground.” 
The fact that the rule originated in the idea of vengeance fo? another’s. 
' death ‘is stressed’ also in the judgments of Lord Parker‘of Waddington-and 
of Lord Sumner'in The Ameri * sab pra, “Each of these judgments,” said 
‘Lord’ Justice Greer in Flint v:' Lovell, “contains an interesting’ ac¢durit of 
how the rule arose out of the old ‘law in which the killing of any subject 

_ of the Crown could only be put in'suit by a prosecution for'felony ‘by the 
Crown, the only remedy for the relatives of the deceased being an appeal 
under which the-killer, if he did not 'comé to‘an arrangement with the 
relatives, could be subjected to certain’ cruel tests. It therefore clearly 
‘applied only to cases where damages were claimed in respect of a loes 
‘of another’s life.” 

The question of the measure of ae ‘damages as these is one: xe great 
importance, but it does not necessarily’ concern the pleader, as they are of 
‘course’ part of the general damages. In Philips v. London and _South 

Western Railway Company, supra, the proper direction to a jury was 
considered with regard to the measure of the loss of professional income 
~~ ‘for two years, and the “‘atcidents and vicissitudes of life” were emphasised 
“as material considerations for a jury to take into account. , In the same 
~- way the°accidents and vicissitudes of life are material in ‘calculating what 
“would have’ been the chances of life to a normally healthy man in the 
absence ‘of the accident of which complaint is: made. Thus it would 
kem that the- damages for shortening the life ofa man of twenty years | 
‘by fifty yeats isnot’ ten timés the amount to be awarded to a man of 
seventy whose lifes shottened ss five years. | ~ ff o 
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Nevertheless, -eyen when full: allowance is! made: for: such’ considera- 
tions as‘thése, thére'càin' e'no dobbe that’ the! damages ifor icutting ‘short 
any life will beheatvy, a¥ regard must>bu-had tothe almostsimmedsurable 
Valué of life itself. 1 What:damagey Would be giver where it istconclusively 
proved that young‘ life has: beer cut:short is d-matteron whichit would be 
idle th’ spétuldtk in-the'ahserice dfsspediffc circumstances; but’ittiy clear that 
it Gan néver'bé a'proportionazte-multiple of the2damdgés obtained in Flint ¥. 
Lovell for the same matter} but must be fair compensation 6n' ‘gz: reasonable 
view of the case.—The Solicitors’ Journahy 3 wot econ nw ofl Hagere, 
Aa uT oen oli tonie ot eagan Ano ot grag ep all 
discs <1") Sr SALE E iG wd. i Yes Ory Meare oA aah haste acea, r 
“The Wile asa J mpellablé Witness 7" ody foun JAN'L eta tae 
AY mahiwds tonmditied For teialt ase week ior duchkrge ofdtrempting 
‘to 'strangle’ his wife; aftethis witt had strefuously Ueclined to’ give evidence 
against him. Phage ot tet Ow SF 
n o The wife’ wastdld that thejidge ati thevmstizes would heable:to send 
her tò pitisor if she still’ refused to! Hive evidence and ight 'stid she would 
chink it bvet; buttwowrld' prefer tb givet atthe adsiees! The defendant 
denied the charge. EAs ae 
| "t THe justities seen? to hate’ refrained froti! exercising their owh ‘powers 
óf ‘compulsion’ tinder Set. tél ofthe Bidictable Offences Art, 1848; powers 
“which, indéed;'aré Hirely iPetert eReromed aid mightdasily prove ineffective 
cif tried. “-At‘alleverits “they "decided: ad ‘léave-this diffitult questisn' of the 
wife’s evidence’ to 4 hiphér’coutty sui os coals ep ad stes ads cr eae e 
' "The statemént that the wife tould te inlprisondd’ for tefnsal: to- give 
evidence is clearly borne out by the judgment of the Court of Criminal 
Appeal in R. v.'Lapworth, 19314 UK: B1174 95 J.P, 2: Where'a wife 
is a competent witness at common law, and not in the limited ‘sense laid 
down in the Criminal Evidence Act, 1898, she is also compellable. As 
Avory, J. said in the case cited, husband or wife has always been competent 
at common ‘law’ in ‘case‘of persénal ¥olencéuséd ‘by one ‘towards the other: 
“otherwise; when’ the’ assault ‘his ‘been cotamitted’ by one spotse-upon the 
other in secret?‘there would be' no“ineahs 6f proving its’ and if the witriess 
be competént at comnidh law, iso conipellable: 2 The tasks’ where the wife 
is competent,'but not ¢dmpellable' are’ hot thdse'where by*tommon' law she 
can givé eviderice, but’ thos arising -undefl:the: statute with’ -its express 


restrictions=Justicé of the-Pedce:.* -' ame wer pasai > : 
ee ee a a | ee a e aa 
Evidencé of husband and’ Wife’) °> ° 7 °-”*- - 


The case ‘of .R. v.:.Dodimeade, (C. C. C., September 17, 1934), where _ 
a charge’ of murder -failed because the only-witness to the facts exercised 
his right to.refuse.to give'evidence, drew attention in a striking way to the 
wholesome old’'rule that, for some purposes, husband and wife are.to be 
considered one person in law;:and, just as an accused person is not bound 
to incriminate himself,:.so 'thóse who stand in the -closest relationship ever 
evolved, may-preserve their solidarity. even in face of the criminal law and 
the ¥equirements of public justice. ae . 
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The learned Judge, directing the jury upon the point, is reported as 
saying, “You appreciate that by our law neither husband nor wife is a 
compellable witness against the other,” an accurate statement as applicable 
then and there, the Judge wisely refraining from making it less clear-cut 
by mention of any exception. There is, of course, one exception. Under 
the Married Women’s Property Act, 1882, as amended by the Married 
Women’s Property Act, 1884, the spouse of a husband or wife charged in 
any criminal proceeding authorised by the Act is not only a competent but 
a compellable witness for the prosecution. 

This is, however, the only exception to a salutary rule, a state of things 
often overlooked by the hasty. Even Lord Birkenhead in a paper prepared 
for the Cabinet on the subject of “Should a doctor tell?” slipped heavily, 
alleging that a wife or husband was a compellable witness under numerous 
other statutes which make a husband or wife merely competent (see “Points 
of View,” Vol. 1, page 74). 

So strong is the law upon this matter that it is the duty of the court 
to inform a husband or wife, when called against a wife or husband, that he 
or she is not bound to give evidence, R. v. Acaster (No. 2) [1912] 76 
J. P. 263. | 

Whatever the proceeding may be, neither husband nor wife can be 
made to disclose any statement made by the one to the other during 
marriage, Evidence Amendment Act, 1853, Sec. 3, and Criminal Evidence 
Act, 1891, Sec. 1 (d). Each is the other’s alter ego. When the husband 
speaks to the wife he is talking to himself. When she speaks to him it is 
with the sure knowledge that he cannot be made to reveal what she has 
said. 

It is, as Mr. Justice Atkinson said, “a very human law.”—Justice of 
the Peace. 


The Drama and the Law 


The connection between the stage and the law has been very strongly 
marked of late. A. barrister’s play, with the scene laid in the King’s Bench 
Division, has become one of the established successes of the London stage; 
the Manchester Law Society and the Stipendiary Magistrate there have been 
invited to attend a play dealing with capital punishment, and at the Little 
Theatre, the delightful daughter of du Parcq, J. has stood very bravely in 
the dock to be tried for murder. As to the last event, it is not altogether 
unknown for dramatic talent to spring from judicial parentage. The 
numerous progeny of Chief Baron Pollock (over twenty all told) formed 
a dramatic society in the family and often gave performances. At one of 
these shows, Browning is said to have dropped off to sleep, being awakened 
by a kindly neighbour just in time to avoid a portentous snore. Hawkins, 
J. was very fond of the theatre and early decided to go either to the Bar 
or on the stage. As it was, he gave much spare time in his young days to 
amateur: theatricals (like du Parcq, J.). It is odd to-picture him in the 
role of Young Knowell, in “Every Man in his Humour,” wearing hose and 
ruff. (“My hose also gave me great satisfaction and some little annoy- 


ance.” )—T'he Solicitors’ Journal. I 


Problems of Legal Education 


The principal difficulty which arises in any discussion of legal educa- 
tion lies in the diversity of views as to the nature of the problem to be dealt 
with. If everyone were unanimous as to what constituted the essentials 
of the problem, progress toward its solution would be comparatively simple. 
The trouble is that there are a number of minor problems which appeal in 
different ways to different people, so that any discussion of legal education, 
even by a of the profession who have given the matter considerable 
thought, is apt to break up in hopeless confusion. This i is due to the lack 
of a stan 


Some of these minor problems are of ee importance to make 
them look deceptively like the major problem of finding an adequate 
standard, as, for instance, the problem of limiting the numbers admitted 
to the profession. ‘This is a problem which strikes the ordinary practising 
lawyer with the greatest force. He sees about him a profession bordered 
with a vast fringe of practitioners who simply cannot make an adequate 
living, and who are prepared to give cut-throat competition of the worst 
kind. . 

. The section of the profession which is chiefly concerned with this 
aspect of the matter looks upon legal education as a potential barrier to fill 
the breach caused by the raising of substantial educational barriers in a 
number of the other professions. In other words, he asks legal education 
to operate as an equivalent for discipline and organization. 

The reason why this large section of the Bar prefers the adoption of 
educational barriers to trade union methods are probably various. They 
are possibly complicated by a reluctance to make frank confession that the 
profession as a whole has shown rather a marked ineptitude for organiza- 
tion within its own ranks. 


However this may be, it is aeon bire true that fe this large section 
of the Bar, legal education is not an end, but an instrument. It is not so 
much a problem in itself, as a means to attack another problem, and this 
raising of one problem for the purpose of attacking another carries with it 
all of the inherent weaknesses of its indirect method of approach. 


All of those who are opposed to the legal profession becoming a narrow 

— monopoly in the hands of a class are therefore cool in their support, if not 

actually opposed to raising the standard of legal education. They miss the 

point of the first real problem, which is the search for an adequate standard, 

because their attention is focussed upon the other een which the issue 
of increased standards has been raised to attack. . 

Another of the minor problems which in the course of discussion is 
apt to be magnified into an objective is the question of cost. The day 
when governing bodies looked upon their Law Schools as a source of sub- 
stantial revenue is happily pretty well past, but when it comes to a ques- 
tion of imposing various standards of legal and pre-legal training, the ques- 

© tion of cost both to the student and the community becomes a question of 
major importance. 
` 
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There is no question but that it costs far more to educate a student 
than the student pays, and that it costs the student more to receive the 
additional advantages which the public at large has so liberally provided 
for him. This problem of cost occupies a large and probably a much 
misconcéived part in discussions of legal and pre-legal education. 

The question of cost bas usually been brought into the discussion to 
feed other pre-conceived ideas and prejudices. It never gets down to the 
solid basis of distinguishing direct and indirect costs, either to the student 
or to the taxpaying public. It never gets down to the job of determining 
what factors should be taken into consideration in computing costs, and 
there is no such thing as a comparison of direct and indirect costs, let alone 
a comparison between direct, indirect and social costs. 

We all discuss questions of cost and yet there is little, if any, reliable 
statistical information on any branch of the subject. 

If discussions of the cost of legal and pre-legal education were really 
intelligent and sincere, we would expect someone to get to work and obtain 
some reliable statistical information on the subject. The point really is 
that the quantum of cost is not a standard. It is something which has to 
do with the question of attaining a standard when that standard is 
‘ established. 


A third problem which has proved itself to be a Will of the Wisp in 
discussions of legal education is the question of practical training. Prac- 
tical training, of course, means experience, limited, or otherwise. If the 
only problems which a lawyer had to face were strictly legal problems, then 
there would be no question but that a system of apprenticeship would be 
the ideal system, and legal education in so far as the search for a standard 
is concerned would cease to be a problem. Everything would resolve itself 
into the question of obtaining a good master. 


The point here is that at the present time the lawyers’ work does not 
consist in the untying of merely legal knots. Legal knots have a way, as 
we all know, of being very closely associated with moral knots, mental 
knots, economic knots and social knots. Take, for example, the case where 
a collection agency sends a brightly coloured truck with bold letters to the 
debtor’s house, or the case where a man whose first mental reaction has 
always been to run away from difficulties, instinctively runs away from his _ 
first motor accident, whether he was really to blame or not. 

Practical training, therefore, when confined to legal training, or subs- 
tantially so by a system of apprenticeship is not a standard. It again is 
something which merely has to do with attaining the standard once it is 
established. 

What is really needed first of all in dealing with legal and pre-legal 
education is to seek out and isolate the main essentials of what in the last 
analysis must constitute an adequate legal education putting the minor 
problems in their proper place and giving them their due weight after the 
standard has been found and established. What then can we adopt as a 
fair standard of an adequate legal and pre-legal education which we gan use 
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as a starting point for discussion? 

Surely every lowyer, when admitted to practice, should at least be 
equipped with three things: firstly, a sufficient training in critical analysis 
to enable him to analyze the problems presented to him for solution, and 
to enable him to formulate a point of view which is based on some coherent 
line of reasoning; secondly, a sufficient knowledge of legal technique to 
enable him to find and appreciate the relevant authorities for and against 
the chosen point of view whatever it may be; and thirdly, sufficient forensic 
training to enable him to present his point of view and the reasoning upon 
which it is based in the language of a cultured gentleman, either to his client 
or to counsel or to the tribunal before which he is to appear.—T'he Canadian 
Bar Review. 


Open Court 


One of the greatest safeguards of justice is the public hearing of cases in 
court. The judge who is aware that the proceedings will be watched not 
only by a lay audience, but by professional brethren, is much less tempted 
to do irregular things for the sake of expediency or to givé rein to his own 
personal prejudices and peculiarities. There is, in this country, perhaps, 
no necessity to guard against anything worse than this; corruption, which 
feeds on secrecy, is probably entirely abgént not only from the judicial 
bench, composed as it is of a small number of men of the highest character, 
but also from the magisterial body, which is numerous and recruited 
from all ranks and classes. But partiality and bias still have their places, 
and they too, prefer, usually, to hide their heads in camera. 


The great leading case of Scott v. Scott, [1913] A. C. 417, ‘ad down 
the principles which should govern the courts in exercising the power of 
exclusion, which, within very narrow limits, they possess. But many 
people wish to go much further and Parliament is continually being urged 
to provide for hearings of particular classes of case in camera. 


The advocates of hearings with closed doors are moved by different 
considerations. Some are so careful of shocking the public that they 
would have no indecent case tried in public. The prudes managed to get 
it ordained that trials for incest should be is camera. One result was 
that very few people, not professional lawyers, knew that incest was a 
criminal offence, and it was found expedient to repeal the provision for 


secret hearings. 


Others feel, and here a real problem is posed, that domestic disputes 
ought not to be discussed in public because they tend to be inflamed by 
such hearings. ‘Thus, the private hearing by justices of matrimonial cases 
is strenuously advocated. We are definitely and strongly opposed to this 
proposal, on the ground that it is a lesser evil to expose the parties to such 
disputes to publicity, than seriously to imperil the regularity and impar- 
iar of proceedings. 
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We think the matter is open to reasonable compromise, by which 
only those disputes which are refractory to conciliation should ‘be tried 
out in open court. But before we ae ea on that point, we wish to 
point out some of the serious evils of private hearings. 


In no branch of his work is a magistrate more likely to haye a bee 
in his bonnet than in that which may be described as work on the social 
side. There are on the bench justices who are for the woman every time, 
others, less numerous, who cannot see her point of view at all. We have 
known, even with the present safeguard of public hearing, orders under 
the Summary Jurisdiction (Separation and Maintenance) Acts made with- 
out sworn evidence and without the presence of any one of the statutory 
grounds. We have seen the same court, when counsel has been present 
in the court room in other cases, behave with circumspection, ‘The 
public hearing has controlled the bench’s worst vagaries, when itis effec- 
tively public. For it must be remembered that police courts at times 
have next to no spectators and certainly no informed critic present; it is on 
those occasions that the worst irregularities are usually perpetrated. 


` No one would wish adoption cases to be heard in public but it is 
notorious that gross irregularities sometimes occur in their hearing in 
private. We have known an order of adoption made in respect of a woman 
of twenty years of age who was kept in ignorance of the proceedings from 
start to finish, on the amiable ground that it would shock her to know that 
the people who had for years acted father and mother to her were not her 
actual parents. One would have thought the knowledge would have 
increased her respect and affection for them. Whether this be so or not it is 
a monstrous thing that an intelligent person of practically adult age should 
have imposed on her the very serious liability of maintaining her elders in 
certain circumstances, without having the least opportunity of considering 
her position. This is not an argument for hearing these particular cases 
in public, but a warning of how sentiment can run away with a court 
which knows its doings can never be questioned. 


To return to matrimonial disputes. ‘That many of these are capable 
of settlement out of court is proved by the fact that many are so settled, 
by probation officers and missionaries. There can be no objection to the 
extension of the methods of conciliation, though we are against too elaborate 
machinery being created. We ourselves in the past have made proposals 
which seemed to us adequate. 


It might also be possible to give legal effect to agreements arrived at 
by the parties by giving power to courts of summary jurisdiction formally 
to record them in orders framed in accordance with statutory limitations, 
and thereafter to enforce them if necessary. The public hearing then 
would deal with none of the facts, but merely the formal consent of the 
parties to the court’s orders. This, we take it, is one of the matters which 
the committee now sitting will examine, and they will be in a better position 
to drrive at a conclusion after a full examination of the problem, than any 
one enthusiastic reformer can be. 


When conciliation methods have failed, they, of course, should be 
operated in absolute privacy. It is clear that the parties myst be left to the 
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ordinary law of husband and wife, and to us it is equally clear that, if they 
call upon the court, as a court of justice, to try their case, and not merely 
as a body entrusted with power to name a conciliator and give their agree- 
ment legal effect, that case ought to be heard in public. The argument that 
a public hearing can make things worse is negatived by the refusal of 
private settlement. The argument that the public should not be allowed to 
listen to the intimate details of x matrimonial dispute, is based on mere 
prudery and can be dismissed by grown men and women as not requiring 
an answer.—Justice of the Peace. i 


Trumpery Libels 


Can anything be done to prevent the bringing of flimsy libel actions 
against newspapers? The question is suggested to us by the events in 
Nevill v. South | Essex Recorders, which was called before Mr. Justice 
Swift. The plaintiff did not answer, and the defendants obtained 
judgment. On the facts stated in Court it seems that the plaintiff 
would have had difficulty in getting to the jury. His name had been men- 
tioned in the course of a judicial proceeding and the defendant newspaper 
reported it with a headline which merely indicated that some question was 
asked concerning him—as was the fact. It would be unfair to condemn 
the plaintiff without full knowledge of the circumstances; but it must be 
said that if he was of small means.and wished to vindicate his rights or 
character, the Poor Person’s procedure was open to him. ‘The Courts are, 
of course, free to all His Majesty’s subjects, but plaintiffs who launch 
actions of this kind and then think better of it should surely be required to 
inform the defendants of it before they have incurred all the trouble and 
expense which are involved in getting ready for a libel action. As things 
stand they have no remedy; and we can only hope that, in this case, they will 
be able to recover their costs. Those who control our procedure should look 
into the matter. The Lew Journal. 


Why the Scot Loves the Law 


Lord Macmillan has now disclosed the secret of the Scot’s love of 
litigation; and if he can suggest a means whereby the Sassenach may be 
induced to regard the law Courts as places of delight and joy he will have 
earned, and will almost certainly receive, the plaudits of England’s lawyers 
and may be a commemorative anniversary. 

“The Scotsman,” said he, “has always had a natural love for the Jaw— 
I had almost said a delight in it! If we have been accused of litigiosity and 
disputatiousness it is only because we naturally exhibit the defects of our 
qualities, and those qualities are a strong and vigorous sense of principle and 
an intolerance of injustice.” ` l l 

It is not that the Englishman’s sense of principle is missing or that he 
is an undue lover of injustice. But of late years he has become very consi- 
derate and calculating; and he is too apt to sit down and count the costs. 
The result of his unprincipled arithmetic is not infrequently to lead him to 
the conclusion that he will have more injustice by going to law than by 
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abstaining from it. And we can cite plenty of legal authority for the view 
that (at any rate in the K.B.D. and under its prevailing system) litigation 
is fraught with expense, vexation and delay, and that these things often 
amount to a denial of justice—The Lew Journal. 


Science and Crime Detection 


Distinguished scientists have long been at the disposal of Police forces 
for the purpose of elucidating problems arising in the detection of crime or 
in proving the perpetrator’s identity. One wonders how detective work 
was done as well as it was in the days when there were few experts in pro- 
jectiles, handwriting, photography, blood-examination, or finger-print 
impressions, ta say nothing of the advances made in pathology, toxicology, 
and other branches of science. 

The Metropolitan Police are now taking a notable step forward. A 
new scientific laboratory is to be added to the equipment of the Police 
College at Hendon. It will be available for the assistance of Police 
Officers engaged in the actual investigation of a crime. But it is also to 
use its“ resources in teaching young officers about Police work and in 
helping members of the force who are trying to qualify for promotion. 

An eminent pathologist has been placed in charge of the laboratory. 
We assume that its activities will cover a wide range, and that many 
branches of science that can help the Police will be dealt with there. 
Criminals of to-day are often so well educated, so skilful, even so 
scientific in their methods, that the forces of law and order need to be 
constantly widening and deepening their knowledge on a variety of sub- 
jects.— Justice of the Peace. 


Nudism and the Law 


A reviewer in the Tines Literary Supplement says that “the deliberate 
exposure of the naked body in public makes one liable to prosecution aad 
punishment under the Vagrancy Act.” 

This is incorrect. The provision of the Act which is, no doubt, in 
the mind of the writer is that which makes punishable the wilful, open, 
lewd and obscene exposure of the person with intent to insult females. 
The provision deals only with males.and has no application to women 
exposing their private parts in public. 

The law can deal with nudism in public, both by indictment for a 
common law misdemeanour [R. v. Sedley (1663), 1 Keb. 620; 83 E. R. 
1146], 2 form of prosecution hedged about with a good many difficulties 
(see an article 91 J. P. 618), or more easily, in some cases, by prosecution 
for its results. A person walking naked ina town would infallibly collect 
a crowd and produce an obstruction. 

Practically, an apostle of nudism would find himself in difficulties 
even in a country lane. A policeman would arrive with a sack, and 
stolid persons would send him or her to an observation ward.—Justice of 


the Peace. 
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Unwitting Neologists S À Sa 
In his charmingly diversified reminiscences the late Mr. A. G. C. 
Liddell, who for some years was secretary to the Lord Chancellor and as 
such saw and met with many interesting personalities in politics and in law, 
has the following entry in his diary under date October 27, 1897: “Lord 
Herschell dined with me. He is just back from a tour in Russia, He 
says that the younger people speak English there far more than French, 
and the same in Austria. He thinks it is the language of the future.” 
~ Whether this condition of things obtains in the Russia of to-day may be 
doubtful, but there can be no question as to the world-widé extension of 
the English tongue. Every now and again we have fresh reminders of 
the frequency with which other countries have borrowed expressions from 
our vocabulary. For example, in a new book by Mr. R. Priebsch and 
Mr. W. E. Collinson on The German Language, an amusing list is given 
of English words which have become acclimatised in Germany, one of 
these being “boycott.” It is astonishing how rapidly the name of the 
Irish land agent, Captain Boycott, became linked with a method of sinister 
pressure and thus incorporated into the languages of almost all countries. 
Not only has it been adopted in popular parlance by other nations as aptly 
describing a form of persecution, or “placing on the index” as Larousse’s 
French dictionary puts it; it has been accepted as a useful term in the 
terminology of writers on international law. For example, Bonfils in 
his Manuel de Droit International Public, discusses “boycottage” at some 
length as “la decision prise par les negociants d’un pays pour fair pres- 
sion sur un Etat etranger, d’interrompre les relations commerciales qu’ils 
entretiennent avec ses nationaux.” Little did poor Captain Boycott 
anticipate that he was all unwittingly giving a name of sinister import 
to the’ languages of the world—a name which has obviously come to stay. 
Other Englishmen, who likewise linked their names with movements or 
with articles, have not enjoyed quite the same permanence of memory. 
For example, Lord Brougham, besides being an indefatigable politician 
and law reformer, gave his name to a species of carriage, a name which was 
carried to France in the like connection, but the rise of the motor car has 
militated equally against the word and vehicle he unwittingly 
christened.—T he Law Times. 


~ The Legal Problems of the Poor 
Only the most slender acquaintance with the- way of living of the 
uneducated poor suffices for an appréciation of their helplessness in matters 
where the law has to be invoked, and of the value to the community, às 
well as the individuals, of the work of the Poor Man’s Lawyer. We have 
from the Salford branch of the Manchester and Salford organisation some 
interesting particulars of the categories-of advice given, from which it 
appears that, while nearly one out of every four cases turned on matrimonial 
difficulties, debts and contracts accounted for 24 per cent. and personal 
injuries for another 12 per cent. The interviews given amounted to as many 
as 982, or just under two per case—a fine testimony to the generous help 
, given by the Profession. So far as litigation as a means of redress of 
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grievances is concerned, the report points out that litigation by really poor 
persons in county and petty sessional Courts still remains “quite imprac- 
ticable” owing to the amount of legal costs in which they may be mulcted 
if unsuccessful. “As the general public becomes more familiar with the law 
and its practical implications,” the report runs, “public opinion will almost 
certainly demand reforms that will make the legal settlement of disputes 
available in fact, and not merely in name, to all members of the com- 
munity.” —The Law Times. $ 


Domestic Disputes 


The Bill introduced into the House of-Lords by Lord Merrivale 
to amend the law relating to proceedings between husband and wife 
in respect of domestic differences contains a number of proposals 
designed to safeguard the marriage tie rather than to facilitate its dissolu- 
tion. It is provided that all matrimonial proceedings should commence by 
summons, but that before a public hearing the court shall consider, having 
regard to the information submitted before the issue of the summons, 
whether it will be well to hear the parties in private with a view to settle- 
ment by mutual consent. If no such consent is reached, the court may, 
with the consent of the parties, make an order to have effect for a limited 
period, or if the parties do not consent, the hearing may be adjourned to 
an early date. No report of proceedings of a court under these provisions 
may be published without leave of the court. In courts of summary 
jurisdiction summonses and applications to which the measure relates 
shall be heard and determined af sittings to be specially fixed and apart 
from the general business of the court. Rules may provide for, inter alia, 
(a) the hearing of summonses and applications in courts of summary 
jurisdiction within the Metropolitan Police district by a police magistrate 
sitting with a justice or justices of the peace selected from a panel of 
justices, and (b) the hearing of such cases outside the Metropolitan Police 
district by justices selected from a panel of justices. Rules made by the 
Lord Chancellor, with the concurrence of the Secretary of State, may 
give directions as to the qualifications and mode of selection of a justice 
_ for appointment as chairman of a court sitting in a petty sessions divi- 
sional area, and as to the service of women justices in such courts. Finally, 
it is provided that on the hearing in the High Court of any matrimonial 
cause or matter, or in the courts of summary jurisdiction of matters to 
which the measure relates, such courts respectively shall have a discretion- 
ary authority to direct that, while evidence is being given, no persons other 
than the parties and their professional representatives shall be present. 
Such a direction shall only be given where it is deemed necessary for the 
due administration of justice or in the interests of public decency. The - 
decision of the court must, however, in all cases be given in open court. 
There are many who will feel that measures for divorce law reform might 
go much further and fare no worse than Lord Merrivale’s Bill, but few will 
deny the sound common sense of proposals which aim at reconciling parties 
wherever it is possible by doing so to secure their future happiness.—T he 
Solicitors Journal. j 
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The Civil Judicial Statistics 
The recently issued report on Civil Judicial Statistics for the year 1933 
discloses a state of affairs which is regrettable from the point of view of 
the. practitioner in the Courts, however satisfactory it may be from the 
point of view of the general public. It appears that the total number of 
proceedings for the year in the three divisions of the High Court of 
Justice declined by 9-7 per cent from the preceding year, from 112,181 to 
101,270. The annual average for the years 1924—1928 was 108,570, 
while the average from 1929 to 1933 was 108,659, and the total figures 
for the High Court in 1933 were the lowest since 1928, when the number 
reached the low level of 99,761. This decrease was mostly accounted for 
by the fall in the King’s Bench figures, which in 1933 were 89,481, as 
against 100,266 in the previous year, and an annual average of 96,835 in 
the years 1929—1933, and 96,884 in the years 1924—1928. In the 
Chancery Division the figures fell from 456 to 6,374, while in the Probate, 
Divorce and Admiralty Division the figure was 5,415, an increase of 330. 
Actions commenced in London and in the District Registries of Liverpool 
and Manchester under the New Procedure Rules numbered 2,028. The 
number of actions entered for trial was 1,217, and 956 were disposed of 
by the end of the year, only eighteen being tried with a jury. Poor persons’ 
proceedings commenced during the year increased by 121, or 6 per cent. 
and in 96 per cent. of the causes tried the Poor Persons involved were suc- 
cessful. Of the total number of Poor Persons’ proceedings commenced, 
1,888, or 94 per cent of the total, were matrimonial causes, an increase of 
103. Matrimonial petitions generally during 1933 rose by 331 over the 
preceding year to 4,969. Decrees nisi for dissolution of marriage numbered 
3,988, on 1,746. husbands’ petitions, and on 2,242 wives’ petitions. There 
was a slight decrease in the number of county court proceedings, the 
number in 1933 being 1,303,363, a fall of 5,864 or 4, per cent. from the 
1932 figure. Only 3-6 per cent. of the plaints entered were for amounts 
over £20, while of actions for trial 58 per cent. or 810,005 were determined 
without hearing, or in the defendant’s absence. Of the remainder 76 per 
cent. were determined before a judge and 24 per cent. before a registrar. 
Appeals to the House of Lords during the year numbered sixty-three, a 
rise of one, and there was an increase of six appeals to the Court of Appeal, 
to 522. ‘There was, however, a decrease in the total number of appeals and 
cases entered in the High Court from inferior courts, the number 
being 365, a fall of thirty-two. Taken as a whole these are “mournful 
numbers,” but the recent tendency of the terminal lists to show increases 


over the preceding year may make matters more hopeful for the future.— 
The Solicitors Journal. 


The Young Criminal 


Two youths, one seventeen and one sixteen years of age, who threw a 
coat over the head of a woman of ninety-three, tied her feet and arms, and 
robbed her, were sent to three years’ Borstal detention. ‘The 
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learned judge said that in his opinion it was a casé for whipping, but if 
he sent the lads to Borstal he could not pass any other sentence on them. 

The newspaper report gives the name of the older lad, but states that 
the name of the other was not given “as he is a juvenile offender.” 

We sympathise with a merciful anonymity for young delinquents 
whose offences are of the type usually dealt with in juvenile courts by 
probation, caution, or committal to an approved school. In the case of 
a young criminal guilty of cowardly brutality we see no reason why 
sixteen years old should not suffer ‘the same publicity as seventeen. 
Actually, Section 49 of the Children and Young Persons Act, 1933, 
restricts newspaper reports of proceedings in juvenile courts. It does not 
restrict them in respect of all children and_young persons wherever tried. 
— Justice of the Peace. 


Ancient Lights 


The value of history to the lawyer and of law to the historian—such 
was the theme of Lord Macmillan in his address to the Law Agents’ Society 
in the Music Hall at Edinburgh. And there were recent instances of the 
great value to the Empire of the old Scottish jurists, and reports : 

“Twice recently in dealing with important questions of principle in 
the Privy Council we have had recourse to Stair’s Institutions of the Law 
of Scotland. In one instance we had to consider the question of the - 
ownership of an island which had fomed itself in the Rangoon River in 
Burma. There was no Burmese law on the subject, and we had to decide 
the question on general principles. I directed the attention of my 
colleague, Sir George Lowndes, to a passage in Stair which exactly met the 
case and in the judgment which he prepared you will find it quoted as 
the basis of the advice which we tendered to His Majesty. 

“In the other instance we were dealing with the question of the acqui- 
sition by prescription of a right of fishing in an Indian river. Here again 
a statement of the law by Stair precisely covered one of the main points 
at issue. 


“Just before the vacation, when the remarkable question of what 
constitutes piracy jure gentium was being debated, and when the laws of 
many foreign nations were being invoked, I ventured to suggest that it 
might be worth while to look across the border, where in other days 
piracy was not an unknown form of activity in Scottish waters. So Hume 
and Allison were sent for, and they were found to deal fully with the 
topic. ‘These are surely striking instances of the present day value of learn- 
ing which might be thought to be merely antiquarian.” 

The future of the “Stair Society” seems to be assured. “The response 
already received promises a membership in the region of 600, substantially 
exceeding that of the illustrious Selden Society, founded 47 years ago, to 
render a similar service to the law of England.”—The Law Journal. 


HIGH COURT NOTIFICATION 

ENGLISH (CRIMINAL) DEPARTMENT _ 
NOTIFICATION No. 9470|8—1 (11) | 
Dated Allahabad, November 20, 1934 


The following amendments are made in the General Rules (Criminal), 
corrected up to April 15, 1934, with the previous approval. of the, Local 
Government: 


In Chapter V, Rule 3(4) at page 16— 
(1) In lines 6-7 for the words “unless the case falls under one or 
other of the exceptions” substitute the following: 
“unless the case falls under the following exception,” 
(2) In line 8, for the words “The exceptions are:—” substitute 
“Exception—” 
(3) Delete exception (1). 
(4) In exception (2) as promulgated by correction slip No. 57. 
(i) Delete “(2)” and the word “patwaris,” in line 1,,,;and the 
words “police constables and naiks,” in lines 2 and 3. 
(ii) Add the following new paragraph: 


“Patwaris will be allowed their expenses under the Land Records 
Manual.” 


NOTIFICATION No. 43|47—2 (1) 
Dated Allahabad, January 3, 1935 


The following amendment is made in the General Rules (Civil), 
corrected up to March 31, 1934, with the previous approval of the Local 
Government: 


CHAPTER XIX D 


Add the following as a new rule on page 199: 


“11(A) The insolvency clerk shall not receive any money for 
-issuing registered letters, etc. under any of the aforesaid rules, but regis- 
tration envelopes for the purpose shall be supplied by the parties and the 
postal receipts of registered letters, etc. shall be placed on the record 
and noted in the index.” 


ft 
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NOTIFICATION No. 120/44—5 
Dated Allahabad, January 10, 1935 


The following amendments are made in the General Rules (Civil) 
corrected up to March 31, 1934, with the previous approval of the Local 


Government : 
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CHAPTER XI 


J. In rule 4 on page 104, add the following as a new Head of 
Account: i 


“($) Private Funds.” 
I. At the end of the Chapter add the following new rule: 


- “66. The following instructions for handling of private funds by 
Government servants should be observed very carefully: 


(i) Accounts af funds belonging to private persons and local 
bodies should be kept entirely separate from those of Government 
funds. For this purpose a separate cash book for private funds 
should be maintained on exactly the same lines as the main cash 
book for Government moneys. 


- (#) All cheques received by post and all money orders should 
be immediately entered in the proper cash book under the initials 
of the head of the office or institution. 

(i) The head of the office or institution should keep the cheques 

in“ his nal custody, and should cash them as soon as disburse- 

~ ment been arranged. The amounts should be disbursed the 

same day as the cheques are cashed. If any payee after due noti- 

fication is absent on the day of disbursement, his money should be 
sent by money order the same day as the cheque is cashed. 


(#v) Bills of local firms should be paid in the presence of the 
head of the office or institution. As regards outside firms, money 
orders should be sent the same day as the cheques are cashed, under 
the signature of the head of the office or institution. 


(v) The head of the office or institution should as far as possible 
entrust the work connected with private funds to his accounts clerk, 
_” who will have furnished a security in respect of Government funds 

‘placed in his charge. 

(vi) All amounts received in cash should also be entered in the 
proper cash book immediately on their receipt and the amounts 
deposited as far as possible on the same day in the Imperial Bank or 
where there is no such bank in any other bank. A receipt in Form 
I given at page 265 of the Financial Handbook (Volume V), 

t- + should be issued for all amounts received. ` 


_ (pä) Private moneys taken as deposits or securities and refundable 
to the private persons concerned should be deposited in the Post 
Offce Savings Bank and the pass book should be hypothecated in 
favour of the head of the office or institution concerned. 

(vii) All officers concerned should supervise the accounts of 
private moneys as strictly as those of Government funds, as they are ~ 
~ personally responsible for their custody and disbursement.” 


S 
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Partial Insanity 
' For obvious reasons the legal conception of criminal capacity cannot 
be limited to-those of high: intellectual endowments. Neither can it be 
restricted to those of average mental powers. A few may be recognized 
as s0 far from normal as to be-entirely beyond the reach of the machinery 
of criminal justice;.but that machinery must be potentially applicable to 
= the “mine run” of the population, so to speak, and therefore must be 
— capablé of reaching most of those who are below the. median line as well 
as all who-are‘above it. Hence criminal incapacity is not established by a 
mere showing of weakness of intellect, a low order of intellect, mental 
deficiency or a subnormal mentality. Neither is it sufficient to show that 
defendant is more ignorant and more stupid than common men, or is an 
illiterate, ignorant and passionate man, or is suffering from “shell shock.” 
Furthermore, .one may have. criminal capacity although of an irritable 
temper and excitable disposition or in spite of being deaf and dumb. On 
the other hand, mental deficiency may be of such an extreme nature as to 
leave the individual without. the- capacity to commit crime. 

Hale divides the subject, of mental disorder into (1) partial insanity 
and (2) total insanity.” Total insanity he characterizes as “total ‘aliena- 
tion of the mind,” “absolute madness, and total deprivation of memory”, © 
thus picturing the “totally deprived of understanding and memory” 
concept which was Me A read into the word “insanity” itself. Par- 
tial insanity, he -says, may be (1) “in respect to things,” or (2) “in 
respect of degrees,” saying with reference to the first: “some persons, that 
have a competent use of reason in respect of some subjects, are yet under 
a particular dementia in respect of some particular discourses, subjects or 
applications....” This suggests the “not otherwise insane” idea referred 
to by the judges in their answers to the House of Lords. (M’Naghten’s 
case). 2 l l o 

If we think of a house divided into rooms, walled apart with sound- 
proof partitions, permitting one room.ta be in the wildest confusion while 
order prevails in the rest of the building, we have the basis for a very fair 
analogy to the’ primitive notion of what might take place in the human 
mind. From the standpoint of science, however, this is quite an obsolete 
theory. The-mind is not composed of independent compartments. It is 

— not a group of units, but is itself a unit, the parts of which are so inter- 
related and interdependent that unsoundness at any point disturbs the 
soundness of the whole. Hence if we are to speak without contradiction, 
it is necessary to abandon the reference to the insanity of a mind which 
is “not otherwise insane.” Hale’s sub-division of partial insanity “in respect 
to things” finds no support in the scientific teachings of to-day. 

Partial insanity “in respect of degrees” remains. This is an out- 
growth of the ancient notion that “insane” referred to “a man that is 
totally deprived of his uriderstanding and memory.” Starting with this 
point of view, any recognition of mental disorders of a lesser kind suggest- 

+ ed the idea of “partial insanity.” If the matter were so simple as to per- 
mit a classification of minds‘as (1) sane, (2) partially insane, and (3) _ 

° totally insane, representing well-defined groups to which legal consequences 
might be assigned without further inquiry, it would be highly desirable for 


34 


this to be done. The actual complexities, however, are such that an over-. 
simplification of this nature would tend to confusion rather than to clarity. 
It is highly unlikely that one “totally insane” in the original sense would 
offer any problem at the present time. His case will take care of itself. 
If only one legal problem were involved, the phrase “partial insanity” might 
be assigned to such mental disorder as resulted in legal consequences other 
than the normal. But many quite different legal problems are possible, 
such as whether the person has criminal capacity, whether he is triable, 
whether he may properly be sentenced, or executed, whether he should be + 
committed to a hospital, whether he has testamentary capacity, etc. The 
original notion that a sane person had a mind but that one who was insane 
~ had no mind permitted all of these problems to be answered at once. The 
present position “that a man may have some intelligence and still be insane” 
requires the enquiry to be conducted in the light of the particular issue at 
stake, because the nature of his mental disorder may incapacitate for some 
purposes but not for others. Hence the search is not for a label such as 
“insanity” or “total insanity” or “partial insanity,” but for a condition of . 
“unsoundness of mind (insanity) of such a kind and degree” as to negative 
criminal capacity or testamentary capacity or whatever the particular prob- 
lem may be. “Partial insanity in respect of degrees” therefore, does not in- 
volve the element of contradiction which is inherent in the reference to 
“partial insanity in respect to things;” but it seems to make no contribution. 
One who is “partially insane” may or may not have criminal capacity, 
depending upon the nature and extent of his mental disorder. This can be 1 
said as effectively without the use of the adverb. Furthermore, we are never 
upon a secure footing in this field until we recognize that as the word is 
commonly used at the present time, it is possible for an insane man to be 
guilty of crime—that it is only insanity of a certain kind or degree which 
precludes criminal guilt. 

Whether there is anything which may usefully be considered under the 
head of “partial responsibility” remains to be considered. Responsibility 
means “‘answerability” or “accountability.” One is criminally responsible 
if he must answer to the criminal law for his act. At a time when one 
who had taken the life of another was not entitled to an acquittal on the 
ground of misadventure, or self-defence or insanity, these had nothing 
to do with criminal responsibility. The feeling that they should have 
something to do with it resulted in a change in the law, and now they — 
may be such as to negative criminal responsibility. Thus 2 man who has 
committed homicide in his own defence under circumstances in which he 
was privileged by law to resort to such an extreme measure, is not crimin- 
ally responsible for the killing, just as another may not be criminally 
responsible for an act committed while suffering from such unsoundness 
of mind that he was incapable of understanding the nature and quality 
of the act or of distinguishing between right and wrong with reference 
thereto (not to mention other forms of mental disorder as to the effect 
of which there is considerable disagreement). 

As one may commit homicide unlawfully, but under a sudden passion + 
arising from such provocation that the offence will be manslaughter rather 
than murder, it is clear that partial responsibility is not unknown to the ° 
law—at least in a sense. But this, together with the references to mis- 
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adventure and self-defence, points to our present inquiry as one looking 


for a lack, or partial lack; of criminal responsibility due to a lack, or 
partial lack, of criminal capacity. The real problem, therefore, seems to 
be whether the law takes notice of a partial criminal capacity. From one 
point of view, an affirmative answer is required. Without going farther 
than the “right and wrong” test, it may be seen that the inquiry is not 
whether there was inability to distinguish between right and wrong in 
general, but to make this distinction “in respect to the very act with w ich 
he is charged.” Thus, in legal theory at least, a man who has done two 
quite different prohibited acts at the same time, while labouring under 
mental disorder of a certain nature, might be found to have had criminal 
capacity with reference to the one and not as to the other. - 

This is not, however, the point at which such an inquiry is ordinarily 
directed. Whether the phrase is partial (criminal) responsibility, or as 
seems preferable, partial (criminal) capacity, the problem is usually whether 
or not unsoundness of mind (insanity) may be of such a nature as not to 
entitle the defendant to an acquittal, but on the other hand to call for a 
conviction of some lesser grade or degree than would result had his mind 
been sound. ‘Can evidence of some degree of mental unsoundness reduce 
to murder in the second degree’ or manslaughter a crime which, had the 
defendant been perfectly sound mentally, would have been first degree 
murder?” If the trial is for first degree murder in New York, for example, 
may it be possible for such mental disorder to be shown as to support a 
conviction of some sort, but not of murder in the first degree, on the ground 
that defendant’s mind at the time was incapable of a deliberate and pre- 
meditated design to effect the death of the person killed?” 

The courts are not agreed as to how these questions should be 
answered. Some have rejected the notion that there may be mental dis- 
order of such a nature as to diminish the degree of guilt without establish- 
ing innocence, announcing flatly that insanity must be either a complete 
defence or none at all. They have mentioned specifically that there is 
no grade of insanity sufficient to acquit of murder but not of manslaughter. 
Other courts have reached the opposite conclusion, recognising the possi- 
bility of unsoundness of mind of such a character as to negative guilt of 
a certain grade or degree without establishing innocence. These tribunals 
find no legal inconsistency in the notion that mental disorder may be 
such as to disprove guilt of murder without requiring an “acquittal of 
manslaughter, or may be such as to negative the element of wilfulness, 
deliberation and premeditation needed to establish a certain charge of 
murder in the first degree without disproving the malice aforethought 
which is sufficient to convict of murder in the second degree. 

Logic seems to fayour the second view. Just as intoxication, while 
not an excuse for crime, may disprove the presence of some parti 
state of mind and-hence show “that the Jess and not the greater offence 
was in fact committed,” it would seem possible for mental disorder to be 
of such a nature -as to produce the same result. The problem may be 
approached from another angle, once more limiting the attention to the 
“right and wrong test” of insanity. Since the question is not ability to 
distinguish right from wrong in general “but in respect to the very act,” 
there would be no legal inconsistency in the notion that a man suffering 
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from mental disorder of a certain nature could make this distinction with 
reference to killing a man but not with reference to burning „a building. 
If so, he would have criminal capacity to commit murder, but not to 
commit arson. Jt would seem to follow that if he were charged with 
first degree murder on the ground that he committed homicide while 
committing arson in the first degree, the circumstances might be such as 
to establish murder in the second degree only, on the ground that his 
burning would not amount to arson. . 

Notwithstanding the leaning of logic in this direction, greater promise 
of socially desirable results may lie in another. To whatever extent insanity 
is recognized as going to the question of guilt or innocence, it becomes a 
matter for the jury. Legislative attempts to take such issues out of the 
trial and have them disposed of by some other machinery have been held 
to violate the defendant’s constitutional right to have every aspect of 
guilt or innocence passed upon by the jury. On the other hand, the 
possibility of mental disorder being sufficient for mitigation of punish- 
ment though insufficient to affect the issue of guilt itself has been recog- 


If a defendant has been convicted of an offence for which the court 
has power to exercise discretion in fixing the punishment, it may conduct 
a hearing in which matters either in mitigation or in aggravation may be 
brought to light. “It seems clear that the fact that the defendant at the 
time of the act was to a certain degree mentally abnormal, though not 
so abnormal as to be held irresponsible, is one such circumstance which 
may be taken into consideration by the court in passing sentence although 
it is true that the cases on the point are meagre.” The outstanding 
example of this is the Loeb-Leopold case in Chicago, in 1924, in which a 
lawyer of wide experience in the defence of criminal cases had his clients 
enter pleas of guilty and throw themselves upon the mercy of the court. 
After a hearing in which psychiatrists testified both for the state and the 
defence, the court did not impose the sentence of death, but made use of 
imprisonment. ; ; 

Our present machinery is inadequate in this respect, but it could be 
improved by statute without encountering constitutional difficulties. It 
is within the power of the legislative bady to make special provision for 
outstanding peculiarities of the offender in the socio-penal treatment to 
be imposed after conviction. Just as the Texas statute withholds the 
death penalty from those under the age of seventeen, so a legislative enact- 
ment could make a similar provision for those suffering from certain 
kinds of mental disorders which are held to be insufficient to warrant an 
acquittal. “The Italian Penal Code, for example, provides (Art. 47 ) that 
if the defendant’s mental infirmity was ‘such as greatly to diminish res- 
ponsibility, without, however, excluding it, the punishment prescribed 
for the crime committed is to be reduced.” fy a 

If there were proper statutory authority therefor, an inquiry might be 
made, after conviction, to determine whether the defendant had com- 


mitted the crime while suffering from mental disorder of such a nature as, 


to entitle him to different treatment than that otherwise provided; and 
such an inquiry would not require the aid of a jury, since ho question of 
guilt or innocence would be involved. It might -be made by “‘treatmene 
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tribunal” quite separate from the trial court itself. The most scientific 
modes available for determining the existence of such disorders could be 
used without raising constitutional problems. At this point an analogy 
may well be drawn from the field of probation in spite of the fact that 
this device is ordinarily not available in the type of cases in which the 
insanity defence is most commonly employed. Although probation has 
been abused at times, and has all too seldom been guided by hands suff- 
ciently experienced to give a reasonable promise of success, it is rather 
_ commonly conceded to have a proper place in the general scheme of socio- 
> penal teatment. A young man, for example, may make a misstep which 
amounts ta a crime, under circumstances which do not seem to call for the 
treatment usually provided for such an offence. But whether or not there 
are such circumstances in a particular case is not a matter which must be 
determined by the jury. In truth, the only hope for ultimate success in 
the field of probation lies in the fact that it is quite apart from the guilt- 
finding part of the machinery of justice. 

It seems remarkable that so little attention has been given to the 
possibility of having all but the most extreme cases of mental disorder 
receive attention after guilt has been established. The complaint 
of not taking sufficient notice of “partial insanity” in the trial of 
a criminal case, is utterly inconsistent with the complaint that this 
difficult problem is left' to twelve persons who have no training or 
experience in this field. Yet it is not uncommon to hear both uttered in 
almost the same breath. It is true that literal and rigid application of 

~ the “right and wrong” test would leave very little for the jury to do as 
insanity is concerned, because cases of such extreme mental disorder are 
very seldom tried in the criminal courts. But is not this a “consumma- 
tion devoutly to be wished?” 

The effort of the Classical School to establish in advance an exact 
measure of punishment for each transgression by the creation of new 
offences, and the division of others into degrees, etc., has been found to be 
inadequate. The modern trend is toward individualization of treatment 
as evidenced by such techniques as indeterminate sentence, probation and 
parole. Unsoundness of mind of every kind and degree would seem to 
require consideration in a fully developed scheme of individualized socio- 
penal treatment: but it would seem wiser to leave most of this field to the 
part of the machinery which functions after conviction, than to inject an 
increasing amount of it into the jury trial itself. Probably the social 
interests in the general security and the social interests in the individual 
life would both be promoted by keeping within rather narrow limits the 
kind and degree of mental disorder which entitles the defendant to a 
verdict of not guilty, while at the same time readjusting the machinery 
after the point of conviction in such a manner as to keep abreast of every” 
contribution of science in the field of disordérs of the mind.—Jomurnal of 
Criminal Law and Criminology. TA 


Slot Machines and Crime > Eoas ae 
The man who can invent a slot machine-that cannot be cheated of-its 
, Cigarettes, chocolates or other goods by. imitation coins deserves to make a- 
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fortune, for he will not only ‘benefit the proprietors of the machines who 
are being defrauded but he will also remove a serious form of temptation. 
Some. machines are better than others, but it is difficult to see how any 
machine can be made to detect an imitation that corresponds to the coin 
in both: size and weight. 

' A report of a case in a provincial juvenile court relating to a machine 
which took discs that were neither of the size, shape nor weight of the 
coin illustrates the ease with which some of these offences of stealing from 
automatic machines can be committed, and consequently, the great 
temptation presented to children. a 

The presiding magistrate is reported to have said, to the representa- 
tive of the prosecuting company, “You are manufacturing criminals,” 
a-remark from which we do not dissent. We are not so sure that we 
agsee -with the further observations: “Until you get machines which are 
not! capable of being cheated by discs like these the bench consider 
that you are abusing the court by bringing children here,” and “So long 
as I sit on this bench you need not bring these cases here.” 

Is there not some confusion of thought here? If punishment were the 
only question involved, there might be every reason for saying that the 
court would refuse to punish children at the instance of people who offered 
them such temptation. But if the juvenile court attempts to promote the 
welfare of children, surely it is part of its function to deal with 
those who, from whatever cause, are in danger of giving way to habits of 
‘dishonesty. The treatment may be nothing worse than a warning and 
good advice, but surely it is well that the court should entertain such 
cases.—Justice of the Peace. . 


Judges Nem Con. 


It might not be permissible or in accordance with: the best traditions 
of the Bar to say that we “gave” Singleton and Porter for the first two 
prizes in the Judicial Stakes; therefore, we refrain from doing so. How- 
ever, there they are; Porter, J. is away on Circuit but Singleton, J. sits in 
the K. B. D. as one who justifiably enjoys the serene consciousness of effort- 
less efficiency. ‘The stranger, looking in, would reasonably infer that he 
had been in the judicial situation for some years—as indeed he might well 
have been on his merits. A good and sound pair, Singleton and Porter, JJ., 
and the Bar with one voice agree that the high prestige of the Bench has 
not been impaired but enhanced by these appointments. Considering the 
emoluments and othe circumstances, the. Lord Chancellor has been very 
Jucky so far. 

- As the L. C. J., in the unavoidable absence of the L. C., said at the 
banquet following the Lord Mayor’s Show: “I read the other day that as 
matters now stand there are difficulties in inducing the best men at the 
Bar to accept judicial office. If those difficulties do indeed exist I deplore 
the fact, although I am not profoundly surprised at it. For the moment, 
at any rate, it is manifest that the difficulties have been overcome in the 
two admirable appointments to the Bench which have been announced. 
It would be lamentable indeed if the sincere ambition for judicial office 
were ever to be extinguished in the Bar.”—The Lew Journal, 
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Sentence of Death ad E gaDt 
Writing to the Daily Telegraph, 2 correspondent asks, apropos the 
case of-Mrs. Brownhill, whether there is any reason in'law why in a-case 
where capital punishment is involved, the Judge should not postpone sen- 
tence until such time as His Majesty’s wishes may be made known. It 
frequently happens, he says, that a Judge postpones sentence to some 
future date. . = 
= There may be general agreement that it was painful and unreal to 
have sentence of death passed upon Mrs. Brownhill in the particular -cir- 
cumstances of her case, it being taken for granted that the capital .san- 
tence would not be carried out. But as the law stands it appears that there 
is no alternative. By Section 1 of. the Offences against the Person Act, 
1861, “whosoever shall be convicted of murder shall suffer death asa 
felon,” and, by Section 2, “upon every conviction for murder the court 
shall pronounce sentence of death...” The court thus appears to have 
no power to defer judgment. ‘The sentence is one fixed by statute, leaving 
no discretion in the matter of punishment to the Judge, and the statute 
seems to require that the sentence shall be pronounced forthwith upon 
conviction. Murder cases thus differ from most criminal trialsin- which, 
as.is stated, Judges may, and often do, defer judgment in cases where there 
are good reasons for further consideration as to the punishment or other 
disposal of the case.—Justice of the Peace. E 


Withdrawn Charges and Publicity 


The press reported a case from the Central Criminal Court, in which 
a young man pleaded “not guilty” to a charge of indecently assaulting an- 
other man. Counsel for the prosecution stated that since the case was 
committed for trial certain information had come into the hands of the 
authorities and they did not think it proper to offer any evidence against 
the defendant. Thereupon a verdict of not guilty was returned and 
the defendant was discharged. _ eon oe 
The name of the defendant is given in the report. ‘This, it may be 
supposed, will cause some pain to him and to his friends, for it may be 
damaging even to be accused of such an offence even though found not 
guilty. The question therefore arises whether, when a case is not even 
tried, names‘should be published. It is easy to argue that they should be. 
Defendants who are acquitted after trial constantly have to bear this and 
sometimes suffer socially and professionally simply because they have. been 
charged, though able to clear themselves completely. Further} itb'could 
be said, if names were suppressed, that it was possible for influentiat!people 
to contrive to have cases against them withdrawn, while lesser people had 
to stand their trial. Sei COIN 
l Against this is the undoubted hardship that a man, against whom the 
prosecuting authorities feel unable to proceed, should suffer publicity to 
his detriment. - 
It is-a very difficult question. On balance, we incline to the view 
that publicity is such a safeguard that it cannot easily bé discarded even 
though it works harshly, upon occasion, to individuals. — Jasho of-ghe 
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“Noisy Instruments” 


“I awoke one morning and ‘found myself famous.” Thus, we are told 
spoke Byron, and thus might speak William Fisher, of Westminster 
Bridge-road, seller of muffins. This plier of the ancient trade of pieman— 
for the muffin is, it is thought, the lineal descendant of the pies hawked 
from the days of Langland to Dickens—had the ill-fortune to be sum- 
moned last week under a statute of 2 & 3 Vict. and thereby immediately 
achieved a brief spell of fame—and, it may be, welcome advertisement in 
days of depression. The head and front of his offending was using in 
broad daylight “a noisy instrument”—to wit, his handbell—for the pur- 
pose of selling his wares—a privilege reserved by-the Act for guards and 
postmen belonging to Her Majesty’s Post Office. That the ringing of bells 
persisted long after the Metropolitan Police Act of 1839 is proved ‘by the 
placing on the Statute Book as recently as 1894 of an Act, not confined to 
„the Metropolis, “to make better provision for the regulation of chimney 
sweepers.” This very brief item of legislation imposed- by its main sec- 
tion a maximum fine of 10s. for a first and 20s. for subsequent offences on 
“any person who shall for the purpose of soliciting employment as a chimney 
sweeper knock at the houses from door to door, or ring a bell, or use any noisy 
instrument or to the annoyance of any inhabitant thereof ring the door- 
bell of any house or cause anyone to do any of the acts aforesaid.” Surely - 
also within the memory of some London readers retailers of coal in poor 
districts not infrequently carried bells. In these, as in other more weighty 
matters, the sting lies, of course, in the “to the-annoyance,” and we imagine 
the energy of Mr. Fisher will in future be better conserved that is, within 
the hearing of the police. Such indeed was the tenor of the magistrate’s 
advice.—T he Law Times. - 


When Bail should not be granted 

Magistrates are not infrequently criticised for refusing bail, though 
it is-certain that bail is granted far more freely to-day than formerly. It 
is rarely that they are taken to task for having granted bail. 

Such an instance occurred, however, at the West Riding Assizes 
recently, when a man who pleaded guilty was sentenced to three years’ 
penal servitude for a brutal attack upon a girl of seventeen to whom he 
was engaged to be married. It was stated by a Police Officer that the 
prisoner had threatened two witnesses while he was on bail, and that the 
police had informed the justices that they objected to bail. Mr. Justice 
Goddard said that he would have thought that of all cases this was one 
in which bail should not have been granted. 

It is sometimes said, and text-books rather bear this out, that Magis- 
trates committing for trial ought not to refuse bail unless, having regard 
to all the circumstances of the case, they apprehend that the defendant 
will not appear. But it is always recognised, in practice, that a defendant 
who has threatened witnesses, or who is likely to attempt in that or any 
other way to interfere with the course of justice, may properly be kept 
in custody, and though the police must not be allowed to determine the 
question of bail, they are often in the best position to furnish trustworthy 
information for the guidance of the Magistrates.—Justice of the Peace. - 
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Judicial Dicta i 

A correspondent has recently and with justice, been complaining ‘in 
the columns of the Times of his difficulties in hearing the words of the 
judges. Notable exceptions exist. An hour in the court of Mr. 
Justice Swift is an experience worth the regular repetition. That 
very wise and learned judge speaks his every syllable with such delight 
and such distinctness that his words ring clear as a bell to the furthest 
listener. Clearly, he loves the fray, and the words which he enjoys bim- 
self he causes others to enjoy. 

Judicial dicta—spoken, by the way in erguendo—are sometimes of as 
great a value as a judgment itself; it is for these vivid dicta that one often 
scans the older law reports; and it is these which one misses so often in 
the larger and more accurate reports of modern -days. In arguendo the 
judicial mind is in the making; the judge is thinking aloud; and counsel 
is privileged to hear his thoughts. By trial and, error, by question and 
answer, he makes up his mind; and the point which, in the course of 
argument, was tentatively put in the terseness of a sentence or two becomes 
elaborated from the spoken and extempore word into the calculated preci- 
sion of the formal judgment. l 

An excellent example can be found in the report of that classical 
case, Hadley v. Baxendale, P 9 Ex. 341, 2 Smith L. C. [1929] 
13th Edn. 529. ‘This case has laid down the criterion for estimating the 
damages flowing from a breach of contract—a criterion which has bees 
over and over again re-affirmed. Straightway, in argument, Parke, B., 
pointed out: : | 

“The sensible rule appears to be that which has been laid down in 
France, and which is declared in their code. and which is thus translated 
in Sedgwick. .... ” 

Martin, B., a great commercial judge, put a very pointed illustration 
to counsel who was arguing that a mill was entitled to recover the loss of 
profit because the work of the mill was held up through the delay in 
delivery of a new shaft: j l 

“Take the case of the non-delivery by a carrier of a delicate piece of- 
machinery, whereby the whole of an extensive mill is thrown out of work 
for a considerable time; if the carrier is to be liable for the loss in that 
case he might incur damages to the extent of 10,000H.” 

And when a case was cited to the court where it was held that the 
plaintiff was entitled to recover loss af profit upon a contract with third 
parties where the defendant had delayed to fit up the plaintiffs mill 
within a reasonable time, Parke, B,. said: S . 

“The defendants there must of necessity have known that the conse- 
quence of their not completing their contract would be to stop the work- 
ing of the mill. But how could the defendants here know that any such 
result would follow?” i 


If the report of this case had merely stated the decision (as so often 
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happens), “Rule absolute,” without including the model concinnity of 
Byron Alderson’s judgment, Hadley v. Baxendale would still (it is opined), 
have remained a leading case; in the dicta the ratio decidendi could have 
been found. The subject of dicta as a source of law has not yet been 
fully examined. 

The process is at work every day, in more or less.all the branches of 
the Supreme Court of Judicature and judicial dicta excluding of course 
mere excursions into jocosity—deserve more prominence than is usually 
accorded to them. Even in a simple running-down case much judicial 
wisdom may be gleaned. 

Wilson v. De Grey (November 1) did not substantially differ from 
many thousands of running-down cases. Yet, in the space of one hour 
Mr. Justice Swift gave pellucid utterance, not only to several points of proce- 
dure but also to a few mellow, human observations based upon his own 
experience. 

What is “brain work”? asked the learned Judge. Counsel had read 
a doctor’s evidence which had been taken before an examiner to the effect 
that since the accident the plaintiff had been less able “to concentrate” in 
cases where “brain work” was required. 


“Brain work” is opposed to “manual work,” counsel replied. “But 
is not the knowledge, the experience and the prescience required of a coal- _ 
miner brain work of the highest order?” posed the learned Judge. 


The same doctor had referred to the plaintiff’s “slow cerebration”’, 
his lack of concentration and the time required to answer questions. In 
the box, however, the plaintiff had given the impression of a cool and 
collected mind, if not quick, at least not slow. 

“This Court,” observed Mr. Justice Swift turning to the jury in his 
confidential way, “has two different effects upon cerebration. It agitates 
some people, but others do not mind you a bit!” 


In order to elicit what income the plaintiff had been earning before 
and after the accident, defendant’s counsel sought to question him upoan 
his income-tax returns and payments; the questions were put and answered. 
But Swift, J., delightfully and with tact:— 


“Is it quite fair Mr. X., to pry into the payment of income-tax? Is not 
this a matter between each private citizen and the collector of taxes?” 

When the medical evidence had been reached the learned Judge 
suggested to counsel for the defendant that he might call his doctor, after 
the plaintiff had called his own doctor. 


“I always think it better in these cases to call the doctors on both 
sides one after the other. You can then contrast one with the other. Tf one 
is called in the morning and the other in the afternoon, the jury have 
probably forgotten in the afternoon what the doctor said in the morning.” 

final point upon the costs of a witness. The plaintiff had called 
a witness of the accident who did not appear to know very much about 
it and the learned Judge wondered why the plaintiff had thought fit to 
call him at all. (The witness, too, expressed the same surprise.) What- 
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ever the result of the case, his expenses were not to be recoverable from 
the defendant. , 


Are not the Courts the best school for the study of Procedure? The 
stray words of the judges—are not these to be treasured and stored up, 
equally with formal judgments? The indistinct judge deprives both counsel 
and the public of his-views no less upon the vagaries of human conduct than 
upon the practice of the law. But the judge who speaks up and speaks 
clearly is not only teaching the advocate the practice of his craft and 
delivering to the world a ripe experience of mankind. By the clarity of 
his speech he communicates clarity to others and thus he advances the 
whole process of the administration of justice—The Law Journal. 


The Best Barristers 


It is commonly believed at the Bar that the men with very big 
practices—as distinguished from the “best” men—are not so attracted by 
the high office of puisne that the Chancellor can anticipate with any 
confidence their acceptance of an offer of such employment. There might 
be a “sounding” with negative results, and an offer would not be made 
when there were reasonable grounds for anticipating a refusal. Some tact 
is necessary in the satisfactory exercise af the Lord Chancellor’s powers 
of appointment. 

And there is, of course, the peculiar case of the Law Officers and the 
ex-Law Officers—to say nothing of those who might reasonably hope to 
become Law Officers. For them we suppose the L. C. would fear that 
the offer of 2 simple High Court Judgeship would not be quite all right. 
The Lord Chancellorship, the Lord Chiefship, the Presidency of the P. D. 
and A. Division, the Mastership of the Rolls, yes. There is some evidence 
that a Lord Justiceship might not be unacceptable in the absence of a 
better prospect but a Judgeship, no. It is not done. 

Wherefore, when one considers the poor prospects of plums and liver- 
wings, and looks upon the growing company of the Knights who are or 
were Law Officers, one is filled with sorrow and regret. They are getting 
on and on, but they cannot all expect,to go up and up. Even Sir John 
Simon, if and when he should cease to be a Cabinet Minister and return 
to the Bar, would hardly receive the offer of 2 High Court Judgeship. 
There are the Law Lords, of course, but they are a very young-looking 
lot just now.—T be Lew Journal. 


, 


Benefits under Intestacies-of Murdered Persons 


It is well settled law that a person guilty of either murder or man- 
slaughter or any person claiming through bim cannot benefit under the 
will of a person whose death he has caused. In Cleaver v. Mutual Reserve 
Fund Life Association, [1892] I. Q. B. 147, at p. 156 Lord Justice Fry 
stated the rule: ‘It appears to me that no system of jurisprudence can 
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with reason include among the rights which it enforces rigbts 
directly resulting to the person asserting them from the crime 
of that person.” If no action can arise from fraud,`it seems impossible 
to suppose that it can arise from felony or misdemeanour. In Crippen’s 
case, [1911] p. 108, Sir Samuel Evans stated: “It is clear that the law 
is that no person can obtain or enforce any rights resulting to him from 
his own crime; neither can his representative, claiming undet him, obtain 
or enforce any such rights. The human mind revolts at the idea that any 
other doctrine could be possible in our system of jurisprudence.” Probably 
the rule would apply to all cases of crime resulting in the death of a person, 
but not to excusable or justifiable homicide—Lundy v. Lundy, [1895] 24 
Canada Supreme Court Reports 650; see also per Joyce, J., in Houghton v. 
Houghton, [1915] 2 Ch. at p. 176. | | 

, Until the recent decision of Mr. Justice Clauson in In re Sigsworth; 
Bedford v. Bedford, 78 Sol. J., 735, there was a serious conflict of judicial 
opinion as to whether a person or one claiming under a person who has 
caused the death of another by his criminal act could succeed to any of 
the property of the deceased on an intestacy. The question had been 
carefully examined by Mr. Justice Joyce in Houghton v. Houghton, (1915 ] 
2 Ch. 173, in which a coroner’s inquisition had found that a man murdered 
his brother and father. Subsequently, the man was tried at the assizes and 
found to be guilty, but insane at the time he committed the act with 
regard to the brother, and the charge in respect of the father was there- 
fore not proceeded with. Both the brother and the father died intestate 
and the widow of the father took out a summons to determine whether 
the man who had committed the crime was entitled as one of the statutory 
next-of-kin to his personal estate, or was precluded on the ground of 
public policy. Mr. Justice Joyce pointed out that if the trial for the 
murder of the father had been proceeded with, the accused would have 
had to be tried under Sec. 2 of the Trial of Lunatics Act, 1883, and hav- 
ing regard to the decision in Felstead v. Rex, [1914] A. C. 534, the accused, 
if actually tried, would have been acquitted of any criminal offence, 
even if found guilty of the act of killing his father. The learned judge, 
however, also held that as the distribution of property on an intestacy 
was regulated by positive provision of the statute law, there was no 
reason why the “murderer” should not take his proper share under the 
intestacy of his father. His Lordship pointed out that the question was 
the subject of conflicting decisions in America, and quoted with approval 
the words of an American Judge in Carpenters Estate, 50 Am. St. Rep. 
765-767; “How can there be a public policy leading to one conclusion, 
when there is a public statute directing a precisely opposite conclusion? 
In other words, when the imperative language of a statute prescribes that, 
oe the death of a person, his estate shall vest in his children—in the 
absence of a will, how can any doctrine, or principle or other thing called 
public policy, take away the estate of a child, and give it to some other 
person. . There can be no public policy which contravenes the 
positive language of a stature.” 


As against this clear decision there are dicta (described by Mr. 
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Justice Clauson in In re Sigsworth (above) as “more than mere obiter 
dicta” of Lord Justice Fry in Cleaver v. Mutual Reserve Fund Life Asso- 
ciation, supra, as well as a strong obiter view expressed by Mr. Justice 
Farwell in Cox v. Kilsby, [1931] 1 Ch. 546, at p. 550. In Cleaver’s 
Case it was held that, although the death of an insured person was caused 
by the felonious act of his wife, his executors, who had effected the 
insurance on his life for his wife’s benefit could maintain an action on 
the policy as the trust created by the policy in favour of the wife under 
the Married Women’s Property Act, 1882, Sec. 11, had become incapable 
of performance by reason of her crime, and the insurance money there- 
fore formed part of the estate of the insured, no question of public policy 
arising as between his legal representatives and the insurers. Lord Justice 
Fry, after enunciating the rule quoted at the beginning of this article, 
said: “This principle of public policy, like all such principles, must be 
applied to all cases to which it can be applied without reference to the 
particular character of the right asserted or the form of its assertion 

it must be so far regarded in the construction of Acts of Parliament that 
general words which include cases obnoxious to this principle must be 
read and construed as subject to it.” In Cox v. Kilsby, supra, Mc. Justice 
Farwell held that the estate of a person who was found guilty but insane 
in respect of a charge of murder could benefit under the intestacy of the 
murdered person as there was no mens rea as postulated by public policy. 
In the course of his judgment, Mr. Justice Farwell said: “If it had 
been necessary to decide the point I should have thought that the views 
of Fry, L. J, in Cleaver’s Case would prevail and the provision of the 
Administration of Estates Act, 1925, Sec. 46, however peremptory, would 
be read and construed subject to the policy rule. But it is unnecessary, 
and I do not decide it.” 


In In re Sigsworth, supra, the question whether a person guilty of 
murder could benefit under the intestacy of his victim arose directly for 
the decision of Mr. Justice Clauson. Verdicts were returned at two 
inquests that 2 son had murdered his mother and feloniously killed him- 
self. Mr. Justice Clauson held that, subject to the assumption that the 
son murdered the testatrix and survived her, the plaintiff as personal 
representative of the son clearly could not take any benefit under the 
will of the testatrix, and the result was that the testatrix must be treated 
as having died intestate. His Lordship held ‘that the views of Fry, L. J., 
in Cleaver’s Case supra, and Farwell, J., in re Pitts, supra must prevail 
over the view taken by Joyce, J., in re Houghton, supra and that, 
therefore, it was against public policy for a murderer or anyone claiming 
under him to benefit under the intestacy of his deceased victim. The 
new decision now finally settles what has hitherto been the subject of an 
unfortunate conflict of judicial opinion.—T be Solicitors’ Journal. 
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Mumbling Witnesses 


Referring to the recent newspaper correspondence with regard to 
indistinct judges, Mr. Justice Bennett lately said to a whispering witness: 
“People have been writing to the papers about mumbling judges. Don’t 
let them talk about mumbling witnesses.” Inaudible testimony has 
probably been an irritation to the bench ever since courts have existed. 
Mr. Justice Maule was once moved to cry out: “Witness, for the sake 
of God and your expenses speak out,” and when certain witnesses were 
obstinately indistinct before Mr. Justice Rowlatt at the Liverpool Assizes, 
he said: “If they refuse to use the voice which God has given them I shall 
have to put them in the gallery where they will be obliged to speak out. 
The public are here to hear prisoners tried and they have a perfect right to 
hear all the evidence.” It seems almost a pity that the judge’s picturesque 
remedy of turning the gallery into a witness box was not tried. Much 
more recently Mr. Justice Humphreys, in the King’s Bench Division said 
to a young private in the Northamptonshire Regiment, who was strangely 
inaudible for a soldier: “Try to think that you may be a sergeant-major 
later on.”—The Solicitors Journal. 


“Bindings Keepings” 


When we were children most of us believed implicitly in the truth 
of the maxim “Findings Keepings.” Many a rousing battle has been 
fought in defence of rights arising out of this belief: in our young days 
it was an invariable law. 


It is interesting, therefore, to observe that this childhood belief has its 
origin in the laws of England and that the maxim applies, within certain 
limits, to grown-ups. 

It is clearly laid down that de facto possession is, as against anyone 
but the true owner, strong enough to vest in a finder all the legal rights 
which the true owner himself possesses. Thus, should A find a gold watch 
‘on common land, and while walking home be robbed by B; A may bring an 
action against the thief for the return of the watch or its value. In the 
case of Armory v. Delemirie (1721), 1 Str. 505, a boy found a jewel and 
took it to a jeweller for sale. On the jeweller refusing to return it, the 
boy took action, and it was held that he was entitled to the return of the 
jewel or else to its full value, irrespective of the fact that he had only found 
it, and that the jewel obviously could not have belonged to him. Similarly, 
in the case of Bridges v. Hawkesworth, (1851), 21 L. J. Q. B. 75, a per- 
son found a bundle of notes on the floor of the shop and handed them to 
the shopkeeper to be returned to the true owner. The latter put in no 
claim, and the shopkeeper retained the notes as having been found on his 
premises. It was held, however, that be must render them to the finder 
as the latter had no intention of giving up possession and had only 
deposited them with the shopkeeper as being the most likely person to get 
in touch with the true owner. The cases quoted above go to show the 
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strong position a finder is in——‘‘possession is nine-tenths of the law.” 
There are, however, several qualifications which must be noted. 


The first and most important of these qualifications is the duty a 
finder owes to take reasonable steps to discover the true owner—a techni- 
cality of the law a child would not appreciate and would consider totally 
unnecessary! Secondly, there is the case of South Staffordshire Waterworks 
v. Sharman, 65 L. J. Q. B. 460, where it is laid down that if an article is 
found upon land over which the owner has a manifest intention to exercise 
his control, the article does not belong to the finder thereof, but is presumed 
to belong to the owner of the Jand. 


This last case is distinguished from the case of Bridges v. Hawkesworth, 
stipra, on the ground that the shopkeeper was not exercising sufficient control 
over the premises to warrant his claiming the bundle of notes in that the 
public were at liberty to enter the premises at will in order to examine his 
wares. 


Two further cases there are which should be mentioned in order to 
shaw the position of a finder with regard to criminal as opposed to civil 
law. 


In the case of Cartwright v. Green, (1803), 8 Ves. 405, the facts 
were as follows: A bureau was delivered to a carpenter for repairs, and _ 
during the course of the repairs the carpenter discovered a secret drawer in 
which was hidden a sum of money. This sum he subsequently spent. It was 
held that as the bureau was delivered solely for the purpose of repairs the 
extraction therefrom of a sum of money, even though it lay there un- 
known to anyone, constituted a felonious taking. 


The second case is that of Merry v. Green, (1841), 7 M and W. 623. 
In that case a person who bought a bureau at a public auction subsequently 
found a secret drawer which contained a purse of money. This money 
he appropriated. It was held such an appropriation would constitute a 
larceny (4) if he had express notice that the bureau alone and not its con- 
tents (if any) was sold to him, or (b) if he had no reason to believe that 
anything more than the bureau was sold. Had he, however, reasonable 
grounds for believing that he bought the bureau with its contents (if 
any) he had a colourable right to the property, and so had committed no 
larceny. 

The law therefore may be summed up as follows: Finding is keep- 
ing, provided (a) the article is found upon premises or land over which 
the people—as opposed to a body corporate or an individual—have control 
(¢. 8., common land, high roads, etc.) and (b) genuine attempts have 
been made to discover the true owner and the owner cannot be found.— 
The Solicitor’ Journal. 


Carson The Rebel” 


During his case before the Lord Chief Justice, Sir Oswald Mosley scored 
a neat point when, in defence of certain alleged utterances of his, he 
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invoked things which Lord Carson had said when he was a leader of the 
Bar. It is true that the great Ulsterman’s speeches at the time of the 
North of Ireland crisis were plainly defiant, but he had little belief in the 
capacity of his opponents to go forward in the circumstances of the quandary 
in which he had placed them. Thus, when he left Ulster, after the signing 
of the Covenant, he said he longed to return “whether the occasion be for 
peace—I prefer it—or to fight.” But he added, with an almost mischiey- 
ous sense of the dilemma of his opponents: “To-day we have taken a 


step which has put our enemies into such a state of difficulty that they are . - 


wondering what on earth they are going to do.” ‘Years after, when dis- 
cussing with Asquith the possibility there had been of prosecuting him, he 
said “I should have pleaded guilty and I should have said: ‘My Lord Judge 
and gentlemen of the jury: I was born under the British flag, a loyal 
subject of His Majesty the King. So much do I value this birthright that 
I was even prepared to rebel in order to defend it. If to fight so as to . 
remain like yourselves a loyal subject of His Majesty be a crime, my Lord 
“aud gentlemen of the jury, I plead guilty, And where,” he added, 
“would you have been then?”—The Solicitors Journal, 


Charles, J., on Juveniles 


It is curious how the Press ignores the unobtrusive celibacy of Charles, 
J.—to say nothing of that of the Lord Chancellor. It will not tolerate 
more than one Bachelor on the Bench and the honour which the late 
McCardie, J., held for so long has now been transferred to Singleton, J., 


alone. 


Now, while the obiter dicta af Charles, J., do not deal with the law 
as he thinks it ought to be, they often deal with facts the statement of 
which might suggest ideas to the law reformer. In the eye of the law, 
for example, the sexes are still very unequal; and boys are far worse and 
more punishable than girls. Recently, at Nottingham, he told the 
magistrates that as he and his brother judges went round the country they 
“found that there were a very large number of young men, boys really, 
who were charged with offences with girls under the age of sixteen. In 
his experience he found that the fault very often lay with the girl. It 
was a melancholy thing to say but he tried case after case in which the 
-girls were the temptresses, girls entirely without morals. The Children 
and Young Persons Act, 1933, made it possible for judges and magistrates 
to direct in any case where they were satisfied that the girl was really a 
sort of danger to herself and to young men in the neighbourhood, where 
she was little more than a young harlot, that she should be taken to a 
juvenile court with the direction that she should be sent to an approved 
home where she would be taught morals and manners, neither of which she 
apparently possessed at the present time.—The Lew Journal, 
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The Independence of the Bench 


The Judiciary (Safeguarding) Bill has been introduced again in the 
House of Lords and read a second time. It is somewhat changed in form 
trom the Bill of last year, and it is now recognised that the Act of Settle- 
ment, 1700, upon which it has been assumed that the position of the 
Judges is founded, is no longer in this respect in force, and: is replaced 
by provisions of the Judicature Act, 1925. And though it is enacted that 
the Judges shall hold office during good behaviour, subject to power of 
“removal by the Crown on an address by both Houses of Parliament, yet 
the provision that their salaries shall be “ascertained and established” has 
been dropped. Since, however, the amounts are specified in the Judica- 
ture Act, the effect appears to be the same, for every Act-of Parliament 
is subject to alteration by a future statute. The operative part of the 
Bill is now confined to persons holding “high judicial office,” so that it 
does not extend to county Court Judges, and the Bill -proposes that no 
statutory provision for the alteration of the salaries of persons in the 
service of the Crown shall, unless expressly stated, be deemed to apply to 
the Judges in question. 1 The Lord Chancellor said that the Government 
did: not take the view that the recent reduction in judicial salaries in any 
way.affected the independence or prestige of the Judicial Bench, and he 
repeated what we believe he said last year, that it was most difficult to 
prepare a Bill which would safeguard the position of the Judges without 
_ raising further difficulties. + And, indeed, it is very doubtful whether 

the position of the Judges would really be improved by the present Bill— 
The Law Journal. ` o 


~ 


Criminal Justice in Palestine 


The 1934 issue of The Howard Journal, the official organ of the 
Howard League for Penal Reform, contains two admirably concise articles 
dealing with the administration of criminal justice in Palestine and in 
East Africa respectively. The paper dealing with Palestine is by Mr. 
Norman Bentwich, who was for several years Attorney-General there, and 
it discusses the Criminal Code Bill, which has apparently not yet been 
enacted as law by the High Commissioner, but which has been published 
in the Palestine Gazette as the measure which it is proposed to -substitute 
for the Ottoman Penal Code, which, with considerable modifications, 
is at present in force. Mr. Bentwich approves the promulgation of 4 
systematic statement of criminal law; but he calls attention to the fact 
- that the proposal to introduce the English Law as to murder and man- 
slaughter and the English rule of capital punishment for manslaughter, 
and the proposed institution of flogging as a punishment for various serious 
offences against the persons require very serious, consideration, having 
regard to the facts that the A of Palestine regards homicide from 
a different point of view to that taken here, and that the Ottoman Penal 
Code contains no provision for corporal punishment. We cannot enter 
here into the consideratioris for and against these proposals; but. Mr. 


$0 


Bentwich’s experience in Palestine entitle his views to great weight and 
_ we hope that they will receive careful consideration by those concerned.— 
The Law J . 


Judicial Privilege 


_ The very necessary and well-settled rule of absolute privilege— 
absolute immunity from liability to an action—in respect of statements 
made in the course of proceedings before a court of justice is, of course, 
founded on public policy. That immunity extends to judges, counsel 
and witnesses, and is applicable to all kinds of courts of justice. The 
doctrine, however, has been substantially amplified with the passage of 
time, and, in the words of Lord Fisher, M.R, in Royal rium and 
Summer Winter Garden Society, Limited v. Parkinson (66 L. T. Rep. 
at p. 516; (1892) 1 Q. B. at p. 442): “It seems that this immunity 
applies wherever there is an authorised inquiry which, although not before 
a court of justice, is before a tribunal which has similar attributes.” 
Although the immunity has never been extended further than to courts 
of justice and tribunals “acting in a manner similar to that in which such 
- courts act,” it is comparatively easy to appreciate the difficulties of applying 
the rule in practice. The constitution, powers and duties of the various 
bodies and tribunals which are so frequently called into being in these 
days differ so widely that it would seem almost impossible to lay down 
any very definite guiding principle on rigid lines. The doctrine has 
been held to apply, for example, toa military court of inquiry (Dowkins 
v. Lord Rokeby, 28 L. T. Rep. 143; L. R. 8 Q. B. 255, 7 H L. 744), and 
to an investigation by an ecclesiastical commission (Barratt v. Kearns, 92 
L. T. Rep. 255; 1905, 1 K. B. 504), but not to a meeting of a county 
council when engaged in considering applications for licences for music 
and dancing. In the latter case it was held that the duties of the body 
were administrative and not judicial (see the Royal Aquarium case (sup.). 

A recent case in which this question of absolute judicial privilege 
arose came before the Judicial Committee of the Privy Council by way 
of appeal from a decision of the Supreme Court of Canada. The original 
judgment was given on a motion by the defendant, a Commissioner 
appointed by the Governor-General of Canada in Council under the Com- 
bines Investigation Act, R.S.C., C. 26, to dismiss the action for alleged 
slander brought by the plaintiff, a barrister-at-law of the Provinces of 
Ontario and Nova Scotia, on the ground that it was frivolous and 
vexatious. The words of which the plaintiff complained included the 
- following: “A very odious counsel. A lawyer cannot advise a wrong or a 
crime any more than anybody else. . . I say it is a thing any lawyer ought 
to be ashamed of. I do not care who he is. It is an outrageous, scan- 
dalous exhibition. ...” The defendant admitted speaking the words 
but alleged that he did so in his office of commisstener; that he was there- 
fore acting judicially, and -the speaking of the words was absolutely 
privileged. His contention was upheld throughout by the Canadian courts, 
but rejected by the Judicial Committee, who held that the words uttered 


$1 


were not protected by absolute privilege, and directed that the order 
dismissing the plaintiff’s action should be set aside. In the course of the 
judgment of the Board, delivered by Lord Atkin, it was said that a 
commissioner appointed under the Combines Investigation Act of 1927 
had not attributes similar to those of a court of justice, nor did he act in 
a manner similar to that in which such courts acted. The sections of the 
Act dealing with the investigations by commissioners and others, it was 
pointed out, were merely administrative machinery for inquiring whether 
offences had been committed. Further, the commissioner’s conclusions 
are expressed in a report, they determine no rights, nor the guilt or 
innocence of anyone, and do not even initiate proceedings, which have to be 
left to the ordinary criminal procedure. In the result the Board allowed 
the plaintiffs appeal, and said that when the matter came on for trial the 
defendant commissioner would be protected if he established that he 
spoke the words complained of on a privileged occasion and the plaintiff 
failed to prove express malice. ‘“‘That” said their Lordships, “is the 
measure of protection given to other administrative officers exercising 
similar duties, and we know of no legal principle which affords any 
further or better protection”.—The Lew Times. 


Every Judge his own Reporter 


During the course of a law suit which has been agitating America, 
the Judge who tried the case is reported to have acted in a way which 
seems somewhat odd to those whose experience of the conduct of legal 
proceedings is limited to the sedate transactions in the Strand. Midway 
through the plaintiff's case, he decided to conduct the trial i camera, 
but so that the public should not be wholly deprived of the sensational 
reading matter which the litigation has so far provided, he constituted 
himself an unofficial reporter, and, by means of conversation with press 
representatives at the end of each day’s sittings, contrived to keep them 
au fait with the course of the action. 

It is a novel departure in the long and chequered history of judicial 
discretion, and those who earn their bread by the practice of the art of 
law reporting would no doubt be distinctly pained if it were to be widely 
imitated; but on consideration it has much to recommend it. Why should 
not a Judge give his own views as to the proceedings before him? And, 
since he is, after all, in the best position to see everything, and since, ex 
hy pothesi he and he alone in Court is a trained Judge of law and fact, 
why should anyone else? It may be argued that the adoption of such 
a practice would add somewhat to his burden. If so, a slight upward 
revision of judicial salaries would no doubt meet that difficulty. And 
there would be many compensations. In the all too frequent event of 
2 “breeze” in Court, he would be able to give such an account of it as 
would instantly and for all time put the offending practitioner in his place. 
Any untoward event that might have occurred during the hearing which 
ruffled his judicial dignity, or put his Lordship in anything but the best 
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light could.be discreetly passed over, or represented in such a way as to 
be quite innocuous. Those tiresome obiter dicta which, reproduced in 
the evening papers in leaded type and devoid of their context, have a 
habit of appearing so jejune and pointless, would never see. the light of 
day; while, on the other land, any jokes which were unfairly appropriated 
by: Counsel during the day’s proceedings, could be refurnished and given 
new-minted to the world through the medium of the interview. 


It is an idle dream, of course. We shall never see the throngs of 
eager pressmen gathering at the Judge’s entrance, note book in hand, to 
get the low-down on the cause celebre of the moment. But it would cer- 
tianly add to the amenities of the daily papers if we could: Best of all, 
perhaps, would be the tripartite interviews of the Court of Appeal. Dis- 
senting opinions would gain’ in pungency. “Sir X. Y. spoke a mouthful 
this morning,” Lord Justice A. would observe. ‘Well it seemed plump 
nonesense to me,” would counter his brother B., “and I told™him so.” 
For one must assume that with their habitual versatility, our Judges 
would quickly adopt the manners, as well as the customs of their American 
brethren. 


How far this method would adapt itself to, say, the proceedings of 
the Commercial Court, or some of the less exciting work of the Chancery 
Division, it is not easy to explain. But who wants to read about them, 
except lawyers? And the newspapers, as anyone can tell by looking 
at them, are not intended for lawyers, but for the great sensation-seeking 
public.—The Lew Journal. 


I 
Suicide rather than a Flogging 


_. The story of the Dartmoor convict who hanged himself rather than 
er the punishment of the “cat” makes pitiful reading, and the docu- 
ments read at the inquest show how horribly he was tortured by his fears. 
It will be recalled that the convict was one of two who had escaped 
from the prison, held up a motor van, assaulted the driver and made off. 
They were re-captured, sentenced to three years’ penal servitude and 
twelve strokes with the “cat.” Appeals were dismissed. 


As the Coroner pointed out, in well-chosen and restrained terms, 
the case raises questions about corporal punishment. For our part we 
think there is danger that protagonists in what is a subject of controversy 
will treat the affair as proving much more than it actually does. On the 
one hand there will be those who urge that here is proof abundant that 
flogging is the one thing violent men fear and that therefore it is clearly 

justified, and on the other hand there will be a cry that such a brutal 
~ punishment, which causes a man to seek death at his own hand, is bar- 
barous and inhuman. 
s: » Let us try to look at the matter dispassionately. None of us 
wish to drive a convict to suicide, and we may pity this man, in spite 
of his crimes. But Whitaker Wright committed suicide rather than go 
to prison. Is that proof that punishment by imprisonment should be 
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abolished? Not many years ago, #f memory serves aright, a man com- 
mitted suicide in prison after being sentenced to: penal servitude and a 
flogging, and it transpired that he had told his wife he could face the 
flogging, but,could not endure the thought of a return to penal servitude. 


‘ Punishments affect different men in different ways, and generalisation 
is dangerous: ‘We should all, it may be assumed, be glad to see the death 
penalty and corporal punishment abolished, always provided they could 
be safely dispensed with. But so long as it is considered necessary to 
retain them, we must not attach undue weight to a single instance with- 
out regard to other cases revealing quite different aspects of the question. 


One fact deséives notice. ‘The fear that he might possibly be flogged, 
which is the basis of the deterrent theory of punishment, certainly did 
not prevent this man from committing his offence. Fear operated only 
too late, when punishment had become a certainty.—Justice of the Peace. 


Changed Status of Married Women 


We have travelled a far distance since Blackstone wrote that “the 
very being or legal existence of the woman is suspended during the 
marriage, or at least is incorporated and consolidated into that of the 
husband, under whose wing, protection and cover she performs every- 
thing”—a submergence of her personality which, again, according to 
the same writer, entitled the husband to give her moderate correction 
should she require it. Successive Married Women’s Property Acts have 
withdrawn from the husband’s control the wife’s property, but never- 
theless, there has survived in an attenuated form the old idea that the 
wife’s personality is completely merged in that of her husband, with 
consequences sometimes burdensome to the latter, as, for example, in 
Edwards v. Porter, [1925] A.C. 1, where it was held by the House of 
Lords that the husband was liable for his wife’s torts committed during 
coverture. This rule, which, again, is a survival of the now rejected 
notion of the complete merger of the wife’s personality in that of the 
husband’s, it is proposed to abolish, as also the kindred rule that the hus- 
band, notwithstanding the Married Women’s Property Acts, has still. 
a certain liability in respect of the wife’s ante-nuptial debts. These pro- 
posals, emanating from the deliberations of the Law Revision Committee, 
if carried into effect by legislation, will bring the law more into harmony 
with the equitable views as to the rights and liabilities of husbands and 
wives now prevailing. Not only, however, has the jural outlook on the 
rights and liabilities of the spouses completely changed since Blackstone 
wrote a century and a half ago we have witnessed likewise a radical change 
in the attitude that women have the right, equally with men, to enter 
the various professions. Readers of Goldsmith’s everdelightful comedy, 
“She Stoops to Conquer,” will recall how Tony Lumpkin maliciously sends 
young Marlow and his friend to the house of Mr. Hardcastle, which 
he alleges is the only inn in the neighbourhood, telling them at the same 
time that the landlord is rich and wishes to be thought a gentleman who 
will try to persuade them that “his mother was an alderman and his aunt 
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a justice of the peace.” This piece of waggery must have been considered 
at the time a first-class stroke of humour and the acme of improbability ; 
but the whirligig of time brings in its revenges, and lo! what Goldsmith 
meant as a joke smacking of the impossible, has become quite common- 
place of our day. We have women justices, women have entered Parlia- 
ment and the professions, including the law, and now comes the announce- 
ment from Canada that a lady has been there appointed a King’s Counsel. 
Perhaps before many years we may see a lady on the Bench of the High 
Court who will have to be addressed as “your Ladyship.” Then the 
wheel will have come full circle—The Solicitors Journal. 


Is It not a Crime?” 


In the House of Commons reference was made to an alleged con- 
spiracy to take possession of the B.B.C., and one member asked the Attor- 
ney-General whether it was not a crime for a person to know about a 
conspiracy that is to take place and not to inform the authorities. He 
went on to ask why a certain gentleman was not prosecuted “for what 
the Attorney-General knew is crime.” l 

The learned Attorney-General had already informed the House that 
he had no evidence of such a conspiracy. As to the legal point raised 
by the member, we should be surprised to hear of any prosecution being 
undertaken against any individual for failure to give information to the 
authorities. According to the text-books, mere knowledge of an intended 
offence and failure to do anything about it does not constitute being an 
accessory before the fact in felony and certainly does not make a person 
a principal in case of misdemeanour. | 

Whether there would be a moral duty upon a citizen to give infor- 
mation to the authorities is quite another matter. We are only concerned 
with the question whether a crime would be committed, and we think the 
answer is in the negative.—Justice of the Peace. 


Damages against a Police Officer 


One of the most troublesome problems for the modern police force 
is that of dealing with the thief in the car. Stolen cars are reported and 
constables throughout an area are enjoined to be on the look-out for them. 
It is dificult enough to spot them, especially at night, and the next job 
is to stop them. ‘Thieves in stolen cars do not often stand and wait to be 

apprehended, and so the question put to Dogberry arises once again. 
i Not infrequently the constable hurls his truncheon at the wind- 
screen of the car, hoping to embarrass the driver enough to make him 
slacken, or, at all events, to make the car more conspicuous to other cons- 
tables who may see it later on. But this is not a very sure method of 
catching thieves, and besides, it has its danger for the policeman, as a 
recent case has shown. l 

A York constable engaged in stopping cars at night by waving a 
red lamp, hoping to find two which had been stolen, threw a lamp at a 
car which failed to stop. The innocent occupant, who suffered personal 
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injuries and damage to his car, obtained damages in the county Court. 
His honour Judge Stewart said that Police Officers had onerous duties to 
perform, and on the whole performed them well, but in this case the officer's 
action would require a good deal of justification. He referred to the 
danger of flinging a lighted paraffin lamp at a moving car and of 
deflecting the steering. 

It seems a pity the matter had to go into Court. The officer no 
doubt acted with zeal and with good intentions, but it is clear that, an 
unoffending motorist is entitled to compensation when through no fault of 
his own he is treated as if he were an escaping felon. No one wants to 
hamper the police in their determined efforts to deal with offenders in 
motor cars, but they must be careful not to go too far and not to act upon 
insufficient evidence.—Justice of the Peace. 


Women and the Legal Profession 


Ontaro claims the distinction of possessing the first women King’s 
Counsel in the Empire. Hers is one of eighty-two appointments to the 
rank, so there is no likelihood of women Kings’s Counsel becoming as 
numerous as the men for a long time yet. 

In this country we have yet to see a woman take silk, or become a 
judge, a recorder, or a stipendiary magistrate. A few women at the bar 
have made a reputation, but, generally, there seems some reluctance on 
the part of the public to believe that women are as good advocates as men. 
It may be mere prejudice, but most people seem to think a woman's 
voice unsuitable for forensic battles. Women, it is said, seem to be 
scolding when they are arguing. Yet many women have beautiful 
voices and know how to use them on the stage or platform or even in the 
pulpit. Why, one wonders, does the atmosphere of the courts seem un- 
favourable? 

Perhaps women will do best, for a time, in the other branch of the 
profession. Women are apt to be thorough, careful and conscientious. 
Their qualities are, indeed, just those that we expect in those to whom 
we would entrust our private and important affairs. Yes, there certainly 
seems to be room for women in the law, and a generation or two hence 
they will no doubt be holding some of the appointments now held by 
men in local government service. Eventually, no doubt, they will 
attain to paid judicial office. The unpaid are making good.—Justice of 
the Peace. 


Compensation from the Police 


It is satisfactory to learn that the police have expressed regret to Mr. 
Knowles, who was arrested in October and charged as a suspected person, 
and who turned out to be a man of good character and was discharged 
at the police Court. It is stated that the police sent with their letter 
of regret a cheque for ten pounds. 

Not every one who is discharged as not guilty deserves com tion, 
of course. Some perfectly innocent people behave so foolishly as to 
justify suspicion and arrest though subsequent inquiry may lead to their 
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being cleared. But, where, as in this case, it is felt that an unfortunate 
mistake hag been made, the right course and the most graceful one, is 
to say so and to tender such monetary compensation as may seem reason- 
able. It may be hoped that Mr. Knowles will now feel that his character 
has been completely vindicated and that there is nothing outstanding 
between him and the police. The police have difficult duties to perform 
' and if an unhappy mistake occasionally occurs they should not be judged 
too harshly.—Justice of the Peace. 


Witfe’s Statement to Police 


. Ina recent case, where a wife was giving evidence on behalf of her 
husband charged with wounding a lodger, Mr. Stuart Deacon, the liverpool 
Stipendiary Magistrate, intervened to stop cross-examination on a state- 
ment made by her to the police, and intimated that if she could not be 
a witness for the police, it was wrong for the police to take a statement 
from her. The learned magistrate said that he regarded it as a matter 
of highest importance that the statement made by the wife should not be 
used in evidence against her husband. If a man was arrested on a charge 
of felony, how could the police make use of a statement taken from his 
wife? The magistrate alluded to the law preventing a wife giving evi- 
dence against her husband, and continued: “It might be necessary to take 
a statement from her: it may be a right of a police officer to interview the 
wife of a man charged with felony, houri I should not have thought 
the police could do that. It would seriously prejudice a prisoner if be 
knows that the police have interviewed his wife and taken a statement 
from her. If the police do interview ber, I think it is indiscreet to do 
s0.” —T he Solicitor’ Journal. 


The Importance of Waste Paper 


The Times, in its recent anniversary number, re-called the quarrel 
let loose when there found its way to the editorial office Lord Althorp’s 
letter of Lord Brougham, asking “whether we should declare open war 
with Tbe Times or attempt to make peace.” This note the Chancellor 
had received while sitting in court. After reading it he had torn it up 
and thrown it into the waste paper basket, whence it had been retrieved 
by an unknown hand, which pieced it together and sent it to the editor. 
The sequel was a series of attacks on Brougham, so robust as to shock even 
a generation accustomed to Cobbet in his ire. Some years earlier Lord 
Norbury, the notorious Irish Chief Justice had unfortunately exemplified 
the dangers of judicial carelessness of confidential correspondence. He 
was in the frugal habit of stuffing papers into the old chairs in his study 
to supply the deficiency of horsehair which excessive age had produced 
in their seats. At last he sold them and one fell into the bands of a 
former solicitor’s clerk, who, groping in the interior, discovered a letter 
from Saurin, the Attorney-General, highly unconstitutional as a com- 
munication to a judge of assize. A first class scandal resulted, which is 
said to have blocked the ambitious Law Officer’s further promotion.— 
The Solicitors Journal. 
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Nuisance by Noise 


Quot homines tot sententice:—The saying is as true now as in the days 
of Terence. And there seems to be nothing about which opinions differ 
so much as the existence of noise about their dwellings. Let any of our 
readers who doubts it read the evidence in Tarry v. Chanaler, in which 
Mr. Justice Clauson lately only withheld an injunction because the defen- 
dants, who ran a stadium, consented to a set of strict undertakings. The 
plaintiff produces a number of witnesses who depose to an agony of noise, 
barking and whining dogs, shouting and swearing book-makers, scream- 
ing loud-speakers, above all the intolerable nuisance of the racing motor- 
cycle with no silencer. Headaches, sleepless children, alarmed old people, 
are all piled on to the agony. Then the defendants’ witnesses come into 
the box. There is nothing of which to ,complain—just the pleasant 
murmur of the motor-cycles, the muted harmony of the band, and so 
forth. ‘These things make it very hard for a Judge to decide. The 
atmosphere of the Chancery Bar and Chancery Division is not such as to 
accustom those who sit or practise there to turmoil; and perhaps the noise- 
makers, when there, may think that they have come to an unfavourable 
Court. In the last case there could be no such suspicion. The old rule 
in Walter v. Selfe (20 L. J. Ch. 433), which has so often been followed, 
was fairly applied. The plaintiff came away with undertakings which 
were the least he could expect; but he got his costs. It is well that these 
matters come before a Judge alone. Were they to be tried by a jury, we 
fear that the Terentian maxim, still vital, would make it nearly hopeless 
to obtain unanimity.—Ibe Lew Journal. 


Guilty and Insane 


A young man who pleaded guilty at the Central Criminal Court to 
¢ausing grievous bodily harm to a little girl, was sentenced to eighteen 
months’ imprisonment, although a prison doctor said he had come to the 
conclusion the man was insane. ‘The doctor added that if the man were 
given a term of imprisonment he would be certified insane, and the learned 
Common Serjeant said he sent the man to prison in his own interest and in 
the interest of the public. 

-~ Had.the prisoner pleaded not guilty, and set up the defence of insanity, 
no doubt the special verdict of “guilty, but insane” might have been 
returned, and he would have been sent to a criminal lunatic asylum; 
though it does not necessarily follow, as the Macnaghten rules show that 
because a man is insane he is not to be held responsible for a particular 
crime. At all events it is for the defendant to raise the defence of insanity; 
and if it be not pleaded the court will act as it did in this case and p 
to deal with the prisoner as responsible and punishable. 

As the Common Serjeant indicated, imprisonment in such a case is 
necessary for the protection of the public, and, since the Secretary of 
State has ample powers to deal with such a man under the provisions of 
the Criminal Lunatics Act, 1884, the man will no doubt be certified and 
transferred to an asylum.—Justice of the Peace. 
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The Doctor’s Duty 


The question of the duty of a doctor who undertakes to treat a 
patient was once more raised in the King’s Bench recently, and was 
settled with honours easy somewhat in favour of the doctor (Gerber v. 
Pines). ‘The general charge of negligence failed, but there was a trifling 
lapse by the doctor in not See informing a husband of an accident 
which occurred during an operation on his wife, who was the plaintiff. 
For this lapse the learned Judge gave a trifling sum in damages. ‘The 
subject is always fascinating. It affects many men and women as patients 
and doctors, and, moreover, the law as to medical or surgical negligence 
can never be laid down with precision. No practitioner need bring 
consummate skill to the discharge of his duty (Lenphier v. Phipos, 8 
C. and P. 475). He does undertake to use such skill as he has, and he 
does undertake that, regard being had to all the circumstances, it will be 
reasonable skill, (Seere v. Prentice, 8 East 348). These are old decisions; 
but this principle still stands. And once we get to the phrase “reasonable 
skill,” we are in the realm of fact and opinions and juries or judges can 
only be guided by expert evidence. This is rarely, if ever, unanimous. 
At all events, if a few men suffer from bad doctors (which was not the 
case here), a multitude of others are deeply in debt to the good ones.— 
The Lew Journal. 


Evidence of Age 


A county court judge has held that a person can give evidence as to 
his or her own age. Upon a claim for balance of account, the defendants 
pleaded infancy and produced their birth certificates. The father of one 
was called to give evidence and said he was in an adjacent room when 
his daughter was born. The learned judge said he was prepared to hold 
that as a general principle any individual is a competent witness as to his 
own age, and more particularly when he backs it with a certificate of birth. 

It is an interesting point, upon which we cannot trace any conclusive 
authority. In criminal cases there is often a statutory provision as to pre- 
sumption or determination of age such as to obviate the difficulty of strict 
proof. How strict the courts were of old can be seen from such a case 
as R. v. Wedge (1832) 5 C. and P. 298, but it is to be noted that even 
in that case the evidence of the father, not quite definite, was held insufh- 
cient on the ground that it was not the best evidence which could have 
been called and the best evidence ought to have been adduced. 

In R. v. Rishworth (1842) 2 Q. B. 476, a poor law removal case, it 
was held that the pauper’s own declaration as to his date of birth and his 
illegitimacy was inadmissible, since it must be hearsay. 

A person’s own testimony as to the date of his birth must always, in 
the nature of things, be based on hearsay. Only his mother and, possibly, 
his father or other persons present at the birth can give positive testimony 
on this point. Such evidence may not always be forthcoming, and it 
may be that the High Court would hold that if the best available evidence 
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were given and were such as to satisfy the judge, as it did in this case, the 
fact of a person being of a certain age can be proved by that person him- 
self. What it really amounts to is this: “I have always been told I was 
born on a certain date. My names are those given in the certificate’ of 
birth produced, and I believe I am that person.” It may be hearsay, but 
it is evidence that most people would wish to accept unless authority 
declares otherwise—Justice of tbe Peace. 


The Masonic Sign 


There was a curious scene recently at Clerkenwell County Court 
between Judge Earengey and a plaintiff who was reported to have said 
that he had seen a Masonic sign passing between His Honour and someone 
else. The litigant, repudiating the allegation so far as the judge was con- 
cerned, declared that he had seen the sign made by a particular counsel, 
who thereupon rose to protest that he was not a Mason and did not know 
what a Masonic sign was. That closed the incident but even had the 
statement been justified, there would have been no reason to suspect 
interference with the course of justice. The claim to Masonic brother- 
hood did not save the neck of the murderer Seddon when lifting up his 
hand to take the Mason’s oath, he swore by the Great Architect of the 
Universe that he was not guilty of the crime of which he stood convicted 
in the dock. Mr. Justice Bucknill, then Provincial Grand Master of 
Surrey Freemasons, was deeply moved by the appeal and passed sentence 
of death in a voice choked by sobs. ‘Though he could not swerve from his 
duty as a judge, he afterwards visited Seddon in the condemned cell to 
offer such brotherly sympathy and consolation as was within his power. 
—T he Solicitors Journal. 


Political Libel 


Public men must, of course, be ready to submit their speeches and 
actions to hostile criticism, even to violent hostile criticism. It 1s part 
of the great sport of public life, which appeals so strongly to many men, 
that those who enter the field must be prepared to take severe blows. 
But there are rules in politics as there are in boxing and single-stick. It 
is a fight according to the rules, not a mere dog-fight. This truth was 
exemplified by the recent libel action in which a man of prominent public - 
position successfully sued a London newspaper for libel. He had indeed said 
—he admitted it—that when certain politicians (“the real man, the 
organised Communist”) came into the open, he and his followers would 
be in the streets “with Fascist machine-guns to meet them.” This was 
a statement which foreshadowed the use by one political organisation of 
firearms to resist the forces of another. It was no milk-and-water state- 
ment. But it fell far short of an assertion that the plaintiff would be 
“ready to take over the Government with the aid of machine-guns,” 
which was the sentence of which the plaintiff chiefly complained. When 
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a man talks of using machine-guns against his political (or other) oppo- 
nents, it is fair comment to censure him with severity; but not to impute 
to him an intention to usurp the functions of the Government. So 
thought the jury, and, with due respect, we agree.—The Law Journal. 


Legal Patronage 


In a letter to the Daily Telegraph on the subject of Lord Hewart’s 
recent protest, the Recorder of Stemford lately pointed out that “the 
amount of legal patronagé great and small nominally vested in the Lord 
Chancellor would—personally exercised—provide full-time work for a 
Lord Chancellor with no other claims upon his attention.” The little 
errors of judgment which delegation may admit are amusingly illustrated 
by a story of Karslake, who was habitually consulted by Lord Cairns on 
the question of appointments. One day, while he was in -his chambers 
surrounded by friends, the Chancellor’s secretary called to ask what he 
thought of—of the Western Circuit. Karslake was in the middle of a tale, 
and replied, “Why, he was the cleverest man I ever knew. I'll tell you 
why presently but let me finish this story first.” Before the yarn was 
over, the secretary who was too busy to wait, had gone, but Karslake 
proceeded to relate to his friends how—who had been an attorney on his 
circuit was the only man who had ever robbed him of a fee avoiding 
payment by some ingenious shift. All unconscious of-this, the secretary 
brought the Chancellor the report that it was all right about—because 
Karslake said he was the cleverest man he ever knew. In consequence, - 
the lucky—was made a ‘county court judge.—The Solicitors’ Journal. 


Statements made by the accused 


What the prisoner says is so often admissible evidence against him 
tHat one is a little apt to assume that it must be so. 

A brief note in the press that a conviction was quashed by the Court 
of Criminal Appeal on the ground that a statement made by the prisoner 
was wrongly admitted in evidence reminds us that what the prisoner said 
may be admissible or inadmissible in evidence like other statements, 
according to its relevancy or irrelevancy. 

The report gives no details, so we have no idea what was the nature 
of the objectionable evidence. At all events, no statement made by the 
‘accused should be given in evidence unless it is relevant to the charge 
itself, or is relevant as evidence of an admission or a denial of the charge. 
For ‘example, we think that if a prisoner happened to make a remark, 
apropos nothing in particular, as to his previous convictions, it would not 
be admissible evidence. If, however, he accused the prosecutor of con- 
cocting evidence against him because the prosecutor knew of his previous 
convictions, it might be admissible. The dividing line may be difficult 
to draw sometimes, but it exists.—Justice of the Peace. 
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HIGH COURT NOTIFICATION: 
NOTIFICATION No. 237|191—2(1) l 
Dated Allahabad, January 15, 1935 


the Local Government: 


The. following amendments are made in the General Rules (Civil) 
Volume I, corrected up to March 31, 1934, with the previous approval of 


APPENDIX 8 (b): 


(1) Between: the columns of “Court” and “Notification” edd a 
new column for “Channel of Service.” 

(2) In'the new column of “Channel of: TE against the agencies 
and states or estates mentioned in the first column of the statement given 
hereunder, add the entries given in the second column thereof: 





Agency and State or estate 


Channel of Service ° 





Alwar The court of the District Judge, Alwar. 

Bharatpur The court of Civil and Sessions Judge; Bharatpur. 

Dholpur The Judicial Secretary, Dholpur. 

Karauli The Chief Member,:State Council, Karauli. 

Kotah The Judge at Kotah. 

Bundi The State Council, Bundi. 

Jhalawar The Chief Minister, Jhalawar State. 

Shahpura "The Musahib Ala, Shahpura. ` r : 

Tonk* The State Council, Tonk.* ” 

Jaipur The Registrár, Chief Court, Jaipur: 

'Kishangarh The’ Secretary, Darbar, Kishangarh. 

Jaisalmer The Diwan, Jaisalmer State, Jaisalmer. i 

Jodhpur The Political and Judicial Member, State Council, 7 
Jodhpur. i 

Mewar The Secretary, Mebendraj Sabha, Udaipur. 

Banswara The Diwan, Banswara State, Banswara. 

Dungarpur The Civil- Judge, Dungarpur State, Dungarpur. 

Partabgarh | The Diwan, Partabgarh State, Partabgarh. 

Bikaner The Secretary; Foreign and Political’ Department, 
Bikaner State, Bikaner. - : 

Sirohi 


. | The Chief Minister, Sirohi. 
14. Government of the : 


Rampur . n The Chief Secretary to His Highness the Nawab of 


: Rampur. - 


(3) At the foot of page 279 wdd the following as a foot note: 


“*The Tonk Darbar desire that to avoid delay in urgent cases, oi on the 
subject should be addressed to the Judicial Member of the State Council, Tonk.” 


) 
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NOTIFICATION No. 389|/444—3 (3) 
Dated Allahabad, January 22, 1935 


The following amendment is made in the General Rules (Civil), 


Volume LI, corrected up to January 31, 1926, with the Been appro 
of the Local Government: 


' Part II 


In rule 111 (K. R. No. 307) on page 45, for the words “Commissioner _ 


of Stamps, United Provinces and Oudh” occurring in lines 3 and 4, substi- 
fute the words “Chief Inspector of Stamps, United Provinces.” 


NOTIFICATION No. 486/44—6 (2) 
Dated AHababad, January 25, 1935 

The following amendments are made in the General Rules (Civil), 
Volume II corrected up to March 31, 1934. 

. In Appendix 4C, form No. 28: 

(1) Insert the word “ordinarily? between “shall” -and ‘be? in the 
first line. 

(2) Between the second line and the statement showing scale of 
charges for copies insert the following with the approval of the Local 
‘Government: . 

“(æ) For copies containing 1,500 words or less—.” 

(3) For the heading in the last column of the said statement, 
snbstitnte the following: 

“Any other paper except book, register, map or plan, etc., or any 
extract thereof, or documents mentioned in Rule 13, 
(4) For clause (3) printed just below the said statement, substitute 


the followin 
“(By F For a copy, ordinary or urgent, containing more than 
1,500 words— 

For 1,500 words the charge shall be the same as detailed above, 
and for every subsequent 300 words or less an extra charge of 
two annas and four annas respectively shall be made. 

(c) In the case of books, registers, maps or plans or extracts 
thereof, no general rule can be laid down. In each case a charge 
shall be fixed by the presiding judge with reference to the quantity, 
diffculty, or intricacy of the work to be done. 

In cases in which an applicant desires to have more than one 
copy of a paper and typed copies can be given, each copy after the 

first shall be supplied at half the rates prescribed above.” 


(CIV SIDE) 
NOTIFICATION No. 506|/45—4 
Dated AHahabad, January 26, 1935 
The following amendment is made in the Rules of the Court, revised 
and corrected up to December 3, 1931: 
In Chapter VI, rule 12, line $, at Page 44 delete the words “in long 
hand.” i 


AS 


| HS 


Murder or Infanticide 


In R. v. Rusbivorth, R. v.. Binks the Court of Criminal Appeal was 
again invited to consider the true construction of Sec.-1 of the Infanticide 
Act, 1922. The appellants had both been sentenced to death- for the 
murder’ of the female appellant’s child. 


On behalf of the woman Binks, it was contended that the trial Judge 
was wrong in law in holding that the case did not fall within the Infanti- 
cide Act, 1922. The child was born on March 1, and killed on March 25. 

An the Court of Criminal Appeal, the Lord Chief Justice, in dismiss- 
ing the appeals, pointed out, as he had previously pointed out in R. v. 
O'Donoghue (1927), 91 J. P. 199; 20 Cr. App. Rep. 132, that in order 
to reduce a crime of murder to infanticide, there must be two conditions 
fulfilled, one of which is that the-child must be newly-born. This child ` 
was twenty-four days old. l 


So far as we know, the term “newly-born” has not been defined for - 
the purposes of the Act.’ Indeed in R. v. O'Donoghue, supra, the Lord 
Chief Justice said that the court did not propose to undertake the task, 
which did not arise. But he emphasised the fact that, it could not be — 
_ sufficient simply to prove, after whatever lapse of time, that the mother ` 
had not fully recovered from the effects of giving birth to the child; such 
an interpretation would give no significance whatever to the word “newly- 
borri” ‘and must, therefore, be discarded. To eliminate an important word 
from the section would be to misread it. 


The case, then, does not add anything new to the law on the subject. 
It does, however, serve as a reminder of the law as laid down. Just what 
age may be described as included in “newly-born” is still a matter for deci- 
sion in each case, but it is evident that a child soon ceases to be “newly- 
born.”—Justice of the Peace. 4 


Juries and ‘Damages 


The Court of Appeal allowed an appeal in a motor accident case and 
ordered a new trial confined to the question of damages, which, in amount 
seemed to err on the side of generosity. During the hearing Lord Justice 
Maugham commented on the much larger amounts now frequently award- 
ed by juries in assessing damages as compared with those given in former 
days, and this increase, in the Lord Justice’s opinion, was not wholly un- 
connected with the fact that in practically every case of injuries sustained 
in. motor accident cases, owing to the operation of recent legislation, the 
bill when damages are awarded, has to be met, not by the owner of the 
car which has been. negligently driven but by an insurance company. 
In view of this the Lord Justice expressed the hope that in cases of this 
nature the trial judge should be particularly careful in directing the jury on 

the subject of damages not to use words which might tend to swell the 
` amount beyond what was strictly warranted by the evidence. Juries are 
apt at tirnes to be too well-meaning; they remember that they personally will 


~ 
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not have to pay the damages, and they remember, too, that behind the 
defendant there is a wealthy insurance company.—The Solicitors Journal. 


Moral and Legal Duties 


It is told of Robert Monsey Rolfe, afterwards Lord Chancellor Cran- 
worth, that while still a junior at the Bar, on hearing counsel on one occasion 
submitting to the court that Christianity is part of the law of England, turn- 
ed to a professional friend with the question: “Have you ever been instructed 
to draw an indictment against a man for not loving his neighbour as him- 
self”? The answer was obvious and was conclusive that the whole code 
of morals enunciated in the New Testament had not then, nor has it 
» yet, been incorporated into the common law of England. Criticism 
has frequently being directed against the law for its apparent callous- 
ness in the refusal to recognise the altruistic efforts on the 
of individuals to assist others in moments of danger, and its tolerance 
of such things as what our American friends call “spite fences” erected 
simply in order to cut off a neighbour’s view, or to drain percolating water 
for the sole purpose of injuring another’s reservoir. It is significant, how- 
. ever, that several learned writers have of late urged that this attitude is to 
be strongly deprecated.. Professor Goodhart, in his collection of essays 
published some time ago—a collection worthy of careful study——declared 
that sooner or later the English law will have to be changed so as to 
include the principle laid down in Sec. 226 of the German Civil Code: “The 
exercise of a right which can have no purpose except the infliction of injury 
on another is unlawful”, while Mr. C. K. Allen, in his equally 
learned and valuable work “Legal Duties,” says that the principle 
embodied in such cases as Bradford Corporation v. Pickles [1895] A. C. 
587, will perhaps die hard in England “but the sooner we are able to 
` pronounce life extinct, and follow it decently to the grave the better, 
I believe, for English jurisprudence.” The decision of the Court of 
Appeal affirming the judgment of Mr. Justice Finlay, in Haynes v. Har- 
wood [1934] 2 K. B. 240, is also a welcome recognition that a gallant effort 
to stop bolting horses, with injurious consequences to the person perform- 
ing the act is not to be lightly dismissed as coming within the doctrine of 
volenti non fit injuria. It is true, that in that case the hero of the piece 
was a police constable and it may be argued that the decision was based 
upon that fact, but the interlocutory observations of the Lords Justices 
appeared to place the grounds of their decision upon a wider foundation, 
namely, a moral duty to save life or to prevent danger to those using the 
highway. It seems thus a departure from the old doctrine that if one 
endeavours to rescue a person placed in danger by the negligence of 
another, and suffers injury while doing so, he is to be regarded in law as 
a mere intermeddler who is not to be encouraged in any way.—The 
Solicitors’ Journal. i l ; 
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HIGH COURT NOTIFICATION 


ENGLISH (Cvm) DEPARTMENT 
NOTIFICATION No. 981|167—4 (6) 
Dated AWahabad, February 14, 1935 


The following amendment is made in the General Rules (Civil), 
Volume I, corrected up to 31st March, 1934, with the previous approval 
of the Local Government. 

CHAPTER XAT 


“In the 2nd paragraph of rule 11 on page 256, for the words “at 
Banda, Mirzapur, Muttra, Jaunpur and Fatehpur” in third and fourth 
lines, substitute the words “not at headquarters.” i 


NOTIFICATION No. 982|167—4 (7) 
Dated Allahabad, February 14, 1935 


The following amendment is made in the Rules of the Court, revised 
and corrected up to December 3, 1931, with the previous approval of 
the Local Government: 

Part I 


Add the following new rule after rule 28 on page 160: 

“28-A. ‘The certificate of training required by the above rule should 
be submitted to the High Court through the District Judge who will 
first endorse it to the effect that he has satisfied himself that the petitioner 
in question has undergone the six months’ training in accordance with the 
rules (vide Court’s General Letter No. 255|167—2(3), dated January 
12, 1927); provided that, where the highest judicial officer at a place 
is a Subordinate Judge (not a Sessions and Subordinate Judge) or a Munsif, 
the certificate may bear the necessary endorsement by such an officer and 
may be submitted to the High Court through the District Judge after | 
being duly countersigned by him. 

For the purposes of these rules the term “District Judge” shall include 
the Sessions and Subordinate Judge not at headquarters, and the term 
“District Court” the court over which such officer presides. 


NOTIFICATION No. 984|180—1 (3) 
Dated Allahabad, February 14, 1935 


The following amendment is made in the General Rules (Criminal), 
corrected up to April 15, 1934, with the previous approval of the Local 
Government: 

CHAPTER VU 


Add the following new rule after rule 7 on page 28: 

“g. The services of the Government Examiner of Questioned Docu- 
ments and his Assistant are now available to compare bullets or cartridge 
cases with weapons or other bullets or cartridge cases. For the present 
no fees will be charged for their services other than the actual’ expenses 
incurred on the cost of photography. When evidence is given the officer 
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will be entitled to recover travelling and halting allowance for himself 
and for his peon (G.O. no. 1957/VI—2154-1934, dated November 3, 
1934.) ” 


. COURT OF WARDS, UNITED PROVINCES 


NOTIFICATION No. 1208|K—716|34 
Dated Allahabad, February 27, 1935 


In continuation of notification No. 6526, dated November 23, 1934, 
it is hereby notified for general information that the Court of Wards, 
United Provinces, in exercise of the powers conferred by section 64 of the 
Court of Wards Act, IV of 1912 as amended by Act V of 1933, have made 
the following amendments to rules 79, 133, 135 and 138 of the Court of 
Wards Manual: 

I. In rule 79 delete the last sentence. 

Il. Substitute for rule 133 of the Court of Wards Manual and the 
heading before it the following: 

E.—Enrolment of the names of candidates in the general waiting list of 
special and assistant managers, their training end panels. 

133. (i) A candidate who desires to have his name entered in the 

general waiting list for the post of special or assis- 
_ Application for entry tant manager shall present an application to the 
tet. ee mee Secretary. If the applicant is already in the 

service of Government or the Court of Wards, he 
shall submit with his application a copy of a letter from the competent 
authority authorizing him to undertake Court of Wards service, and a 
statement from the district officer of the district in which he is serving, 
stating that he is suitable for Court of Wards service. 

(2) Every applicant for entry of his name in the waiting list must be 
not less than 23 and not more than 43 yeats of age on the date of applica- 
tion, though in the case of servants of Government and the Court of Wards 
the upper age limit shall be 44 years. The applicant must also produce the 
following certificates: 

(4) A certificate of health and physical fitness for an active out- 
door life; it shall be signed by the Civil Surgeon of the district in 
which the candidate ordinarily resides, if he is not in Government 
or Court of Wards service, or of the district in which he is serving, 
if he is in such service. i 

(b) A certificate of ability to ride a horse signed by the district 
officer of the district in which he ordinarily resides, if he is not in 
Government or Court of Wards service, or of the district in which 
he is serving, if he is in such service: 

(c) If the applicant is not in the service of Government or the 
Court of Wards, a certificate that he has passed the intermediate 
examination, signed by the authority which granted the certificate; 

NotTEe—In special cases the Court of Wards may exempt a candidate from the 
educational qualifications prescribed in rule 133(2) (c). . 

(4) If the applicant is mot in the service of Government or the 
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Court of Wards, two certificates of character and conduct, one of 
which shall be signed by the district officer of the district in which 
the applicant ordinarily resides. 


(e) If the applicant is not in the service of Government or the 
Court of Wards a certificate signed by himself that he has resided 
in the United Provinces for at least 3 years. 

(f) I£ the applicant is not in the service of Government or the 
Court of Wards, a certificate signed by himself that he is prepared, 
if appointed, to furnish the security required by rule 167. 

(3) If the applicant is not an officer of the Revenue Department of 
Government or of the Court of Wards, he must 

(a) Lf he is an officer of another. department of Government, 
produce a statement from the Head of the Department, that he has 
sufficient experience of the work which a special or assistant manager 
of the Court of Wards will have to do to make special training 
unnecessary or if he has not sufficient experience that he will be 
given a year’s leave to undergo training. 

(b) If he is not an officer of another department of Government, 
give an undertaking that he is prepared to undergo training in the 
Court of Wards for a period of one year, of which the first six 
months shall be without pay. 

133-A.—In determining whether an applicant is suitable for 

= inclusion in the general waiting list, if the applicant 

epee p Paki is not in the service of the Court of Wards prefer- 

ence shall ordinarily be given to a person who pays 

land revenue or under-proprietary rent of not less than Rs. 300 or is a close 

relative of such person.- If the applicant is in the service of the Court of 

Wards, his record of past service in the Court of Wards shall be the 
determining factor. 

Explanation—A person shall be considered to be a close relative if he 
can trace his connexion within 3 degrees through the male line to a person 
who pays land revenue or under-proprietary rent of not less than Rs. 300. 
In the cases where daughters or wives have succeeded as heirs the con- 
nexion may be traced through them. 

133-B.—In May of each year there shall be submitted to the Court 

of Wards a statement showing the number of 

Decision whether a persons (#) in the service of Government or the 

gens E Court of Wards, (b) not in such service, who have 

sary. submitted applications under rule 133 since the 

previous May. The Court of Wards shall then 

decide whether the number is too great to be dealt with under rule 133D 

without a preliminary examination. If the Court of Wards decides that 
the number is too great, it shall proceed under rule 133-C. 


133-C.—If under rule 133-B the Court decides that a preliminary 
Ea examination of the applications is necessary, it shall 
eae aad so JS carried out by the Secretary. He shall place the 
ty, names in two lists, one showing those who fulfil 
: the conditions laid down in rule 133, and the other 

for those who are not so qualified. ; 
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In the first list the applicants who are qualified under rule 133 shall 
be placed by the Secretary in the order of suitability for service as special 
or assistant managers under the Court of Wards. In the second list show- 
ing those applicants who are not qualified the Secretary shall give against 
each name the reasons why the person named is not qualified under rule 
133. 

133-D.—The Court of Wards or a committee appointed by the Court 
of Wards, shall in June or July of each year, consider the applications 
received in the past year and shall decide what names ehall be added to the list. 
In making this decision the Court shall observe the following principles: 

The waiting list shall be divided into three parts: 

(1) Those in paid service of Government, 

(2) Those in paid service of Court of Wards, 

(3) Those not in the paid service of Government or the Court 
of Wards. ; 

Part (1) shall comprise only sufficient names to furnish the following 
panels: 

(¢) A panel of Deputy Collectors, whose pay is Rs. 400 per 
mensem or more. 

(b) A panel of Deputy Collectors, whose pay is less than 
Rs. 400 per mensem. 

(c) A panel of Tahsildars, whose pay is Rs. 240 per mensem 
or more, 

(d) A panel of Tahsildars, whose pay is Rs. 210 per mensem. 

(e) Two panels of Tahsildars, whose pay is Rs. 190 or 170 per 
mensem. 

(f) A panel of Naib-Tahsildars, whose pay is Rs. 150 per 
mensem. 

(&) A panel of Naib-Tahsildars, whose pay is Rs. 130 per 
mensem. 

(6) A panel of Naib-Tahsildars, whose pay is Rs. 115 per 
mensem. 

(i) A panel of Supervisor Kanungos. 

The officers named in (ø) to (i) shall be held to include in the appro- 
priate place according to the pay which the officer draws, any officer of a 
department of Government other than the Revenue Department, who does 
not require training. 

Part (2) shall consist only of persons already in the paid service of 
Court of Wards and shall comprise only sufficient names to furnish one 

anel. 
i Part (3) shall comprise sufficient names for the number of those avail- 
able for appointment to be approximately 250 per cent. of the probable 
requirements of the following year. 

If the Court wishes to add to the waiting list the names of any persons 
who are in Government service other than in the revenue department, they 
may do so irrespective of the above provisions. 

In the case of those for whom training is necessary the Court shall add 
their names provisionally to the waiting list, and shall not add their names 
finally to the list till their period of training has been completed, and a 
satisfactory report of their progress made. 


69 


In this part shall be included persons in Government service, but not 
in the Revenue Department who require training. - 
133-E.—The period of training of candidates for whom training is 
necessary shall be one year, which shall be divided 
Tramng of succesful into two six-monthly parts. For the first part 
the candidate will receive no pay towards the end 
of that part. The Special Manager of the charge to which the candidate is 
attached for training will submit a report through the district officer and 
Commissioner to the Court of Wards stating whether in his opinion the 
candidate has made sufficient progress to justify further training. If the 
report is favourable, the candidate will commence the second part 
of his training and be attached to the same charge as before first 
as an additional ziladar, then as an additional sarbarahkar, and will 
receive as pay two-thirds of the minimum pay of the post which he 
holds, which will be provided from the budget of the central Court of 
Wards, and not from the district budget. Towards the expiry of the 
year the Special Manager shall submit a report to the Court in the same 
way as before: If the report is favourable, the name of the candidates 
shall be confirmed for the waiting list. If the report is to the effect that 
the candidate requires further training and shows sufficient promise to 
justify it, the President may order further training for him without pay 
for a period which shall not exceed six months. Towards the end of that 
period the Special Manager shall again submit a report in the same way as 
before. If at any time an unfavourable report on the candidate is made, 
the President may remove his name from = waiting list. Arrangements 
for the training of candidates shall be made by ee President, who in 
making them shall take into consideration the wishes of the candidate as 
to the place in which he desires to be trained. 
133-F.—If an applicant’s name is not placed on the waiting list, he 
l shall be informed of the fact, and told that be may 
Unsuccessful candidate = oly again in the next year, unless he has already 
applied three times and been unsuccessful, when he will be finally rejected 
and informed that no further application for entry of his name in the 
waiting list will be considered. 
133-G.—In May of every fourth year starting from 1935 the Court 
of Wards or a committee appointed by the Court 
Periodical a ination of Wards shall consider whether any names of 
oe candidates which are on the waiting list should be 
removed from it. Candidates whose names are 
so removed shall be informed of the decision of the Court. 
133-H.—As appointment under the Court of Wards of a special or 
assistant manager is subject to the amount ordi- 
Entry in the general narily 1:5 per cent. of the gross income, which 
waiting list of the amount estates in his charge under the special or ordinary 
a deal aap SE schemes, as the case may be, can afford, the total 
Wards service. pay which a Government servant would draw in 
the- service of the Court of Wards or which a 
private person would expect, if appointed, will be stated against the name 
of the candidate in the general list. In the case of Government servants 
the entry of the amount will be examined annually in May with a view to 
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ascertaining whether the amount entered is still correct or requires altera- 
tion owing to promotion. 

133-I—(1) In choosing a panel under section 6-A(8) of the Court 

The composition of a Of Wards Act, the Court shall ordinarily place 5 
names on the panel. 

(2) In choosing a panel the Courts shall have regard to the amount 
which the estates in de charge which is vacant can afford to pay for the 
special or assistant manager, as the case may be, at 1:5 per cent. of the 
gross income of the charge. 

(3) Each member present at the meeting at which the panel is 
chosen and the President may propose the name of one candidate. If 5 
different names are proposed, those 5 shall form the panel; if less than 
§ are proposed the names proposed will be placed on panel, and each 
member, and the President will then have a second nomination in order 
to make up the deficiency. If more second nominations are made than 
is necessary to make up the deficiency, the members and the President 
shall vote on the second nominations and the candidates necessary to make 
the number of the panel up to 5, who receive the largest number of votes, 
shall be placed on the panel. If at the first nomination more than 5 
names are proposed, the members and President shall vote on these nomi- 
nations and the § candidates, who receive the largest number of votes, shall 
be placed on the panel. In case of an equality of votes, the President shall 
have a casting vote. 

(4) If on a panel being so chosen the President finds that the panel 
is unsuitable for any reason, he shall bring the fact to the notice of the 
Court and ask them whether they wish to make any change. 

133-J.—If the Court considers that a ward whose name is not on 

_ the general lists should be appointed as Special or 
eT ene Assistant Manager in his own estate, it shall bring 
Minion. : the fact to the notice of the President, who may 

take action under the last sentence of section 
6-A (8) of the Court of Wards Act, if he deems fit. 
III.—For rule 135 of the Court of Wards Manual the following shall 


- be substituted: 


135. (1) By the provisions of section 6-A(8) of the Court of Wards 
Act appointment to posts of the kind specified in section 6(1) (x) of the 
- Act is made by the President. He will also make the appointment to posts _- 
of head clerks of Court of Wards offices under the special scheme. Commis- 
sioners will make appointments in their own offices. All other officials 
except menials will be appointed by the District Officers. Menials will be 
appointed by the Managers in special schemes and Assistant Managers in 
ordinary schemes. 

(2) In making appointment to Court of Wards service care shal] be 
taken to secure a reasonable representation of different communities and to 
prevent the preponderance of any one class or community in the kind of 
posts to which the appointment is made. 

(3) All persons appointed to a post in Court of Wards service shall 
be appointed to that post on probation for six months. 

IV. In rule 138,-delete lines 1 to 8 up to “occasion arises,” and 
change “being included” in line 10 to the “inclusion.” 
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Married Women’s Liability 
The Report of the Law Revision Committee deals with the liability of 
married women at Common Law. and in Equity, and then points out how 


this liability has been affected by the Married Women’s Property Act; 


1882. At Common Law. the wife’s person, for legal purposes, was merged 
+4 that of her husband, and her real estate, while the marriage lasted, and 
her personal property, subject as to things in action to their being reduced 
into possession during the marriage, became the husband’s property. 
Equity to some extent avoided this result by inventing the separate usc, 
and the Committee point out that, when the Act of 1882 was drafted, it 
was based on an extension of the doctrine of the separate use, instead 
of declaring boldly, as was done for certain cases by the Matrimonial 
Causes Act, 1857, that a married woman was, for the purpose of property 
and contracts and of suing and being sued, to be deemed a feme sole. 
The Committee say that this had the unfortunate effect of introducing 
the doctrines of equity as to the separate use into the construction of the 
Married Women’s Property Act, and the married woman’s liability under 
that Act was held to remain proprietary and not personal. In Cuenod 
v. Leslie (1909, 1 K. B. 880; 78 L. J. K. B. 695) Moulton, L. J. considered 


that this was a mistaken view of the Act of 1882, and Lords Birkenhead | 


and Cave in Edwerds v. Porter agreed with him, and so now do the Law 
Revision Committee. ‘They report that the separate liability of the wife 
should no longer be proprietary only, but should be a personal liability 
quite independent of her husband, and that this should be made clear by 
legislation. The result would be to get rid of the liability of a husband 
for his wife’s torts, and so overrule Edwards v. Porter; to get rid of the 
form of judgment in Scott v. Morley; incidentally to get rid of the 
restraint on anticipation; and to make a married woman subject to the 
Bankruptcy Law.—The Lew Journal. 


Liability for a Wife’s Torts 

The Law Revision .Committee’s Report on the liability of a husband 
for the torts of his wife, and on the liability of a married woman in tort 
and contracts has been issued, and the Committee have thus completed 
their reviews of the four subjects which the Lord Chancellor referred to 


them on their appointment. Their Reports on the actio personalis 


rule and on recovery of interest in civil proceedings have received 
effect in the Law Reform (Miscellaneous Provisions) Act, 1934, and the 
Report on contribution between tortfeasors, issued some months back 
awaits similar treatment. The Report relating to married women deals 
with the position of married women under the Married Women’s Property 
Acts, and will be read with gréat interest. It is specially directed to the 
doctrine, finally established by a majority in the House of Lords (Lord 
Birkenhead and Lord Cave dissenting) in Edwards.v. Porter (1925 A. C. 
1; 94 L. J. K. B. 65), that a husband is liable for his wife’s torts, unless the 
tort is directly connected with a contract and is the means of effecting it; 
and to the forth of judgment against a married woman in Scott v. Morley 
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(20 Q. B. D. 120; L. J. Q. B. 43). That judgment, as is well-known, 
excludes the personal liability of the married woman, and directs that the 
judgment debt and costs shall be payable out of her- separate property not 
diable to any restraint on anticipation, and that execution shall be limited 
accordingly.—T he Law eee a 
Inauspicious Appeals 

Four gentlemen in India assaulted a fifth and severely injured him. 
They then held him down and hacked off one of his feet with an axe. Asa 
result of this cruel treatment he died. ‘The four, discontented with a sen- 
tence of transportation for life, appealed to the High Court at Allahabad, 
which had the good sense to increase the sentence to one of death. Against 
this the four have sought to appeal to the King in Council, but leave has 
been refused, and they will presumably be put out of a world which has 
decided they are not fit to live. There is an element of grim humour 
about the matter, but few who are not convinced opponents of capital 
punishment will find fault with the enhancement of sentence.—Justice of 
the Peace. 


Justices and Clerks 


The correspondence in the Times on “The J. P. at Work” continues 
to produce some useful comments, criticisms and suggestions. 

The matter is of public interest. We hope the public will not be 
misled by some of the statements made that will hardly bear examination. 
For instance, one legal correspondent, dealing with the question of clerks 
and benches, says: “But are all magistrates’ clerks competent to discharge 
such onerous duties? Some are solicitors and some are not, some are efb- 
cient and some are not. There is no qualification required for appoint- 
ment as a magistrate’s clerk.” 

From the last statement we emphatically dissent. By statute, every 
clerk must be qualified either professionally or by experience, and to say 
that no qualification is required is quite inaccurate. We agree that in one 
sense some of the part time clerks who have had little actual court 
experience are unqualified for their positions; but, be it noted, these will 


. generally be found to be qualified in the sense that they are solicitors. 


Whole time clerks who have fitted themselves for their positions by long 
experience in the courts may be unqualified in a narrow sense, since they 
cannot claim professional qualification, but they are sometimes among the 
most efficient. 

Another point in the same letter to which we take exception is the 
suggestion that, because justices are expected to take their law from the 
clerk, therefore “magistrates are in the position of jurymen and their clerk 
in that of the judge who directs them on the law.” ‘The writer probably 
means to refer only to,this question of law, but he does not say so clearly. 
While we agree that the bench of lay justices assisted by a trained clerk 
has some of the features of the judge and jury, the analogy is far from 
complete. Jurymen in criminal cases arrive at a verdict on the facts, and 
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that is all. The judge directs them on the law, and he also decides on the 
sentence. Justices, even if they take their law from the clerk, do every- 
thing else themselves. They find the facts and they decide on the sentence 
or order of the court. The actual decision is entirely theirs, and theirs 
the responsibility for what is done to the accused or what order is made 
between the parties. In this they are far from being jurymen and no 
more.— Justice of the Peace. l 


Lord Buckmaster and Law Reform 


Probably no two great lawyers could be more- dissimilar in their 
outlook than Baron Parke and the late Lord Buckmaster. The former, 
who might be regarded as the very embodiment of the common law looked 
upon any change proposed in its struçture as unwarrantable, indeed, as 
almost a profane thing. Demurrers were the very breath of his life. Did 
he not on one occasion take what he called a “beautiful demurrer” to the 
bedside of a sick friend to cheer him in his loneliness? Some might even 
apply to him the’ epithet which Matthew Arnold applied to Professor 


Freeman, namely, “a ferocious pendent.” In saying this, we do not, of - 


course, mean to imply that the Baron was not a very great judge, but it 
indicates his general outlook which was very different from that of those 
who, admiring our system of law, would, nevertheless, hesitate to claim 
for it flawlessness. Certainly, the late Lord Buckmaster’s outlook differed 
greatly from that of Parke in seeing that English law in many of it 
branches was susceptible of vast improvement. As he once said, in address- 
ing the House of Lords, “I tell you frankly that I would as soon worship a 
gargoyle on the Cathedral of Notre Dame because it happened to be part 
of the sacred edifice, as I would pay the least respect to some vicious and 
distorted anachronism because it happens to be part of the stately fabric of 
the law.” During his life he made marty efforts to effect improvements a3 
he deemed them; to some of these, it may be, others would hesitate to 
give a whole-hearted assent, but the very fact that he brought them for- 
ward showed his interest in, and desire for, reform to bring the law more 
into line with modern thought.—T be Solicitor’ Journal. 


Women “Not Necessary” 


We confess to a little amusement on reading a sentence in a quite 
excellent letter in the Times on the subject of justices of the peace and 
their work. 

“In my view,” says the writer, “women are most helpful in the 
children’s courts; their attendance is not necessary in the other courts.” 

; Exactly what is meant by “not necessary” we do not clearly see. In 

one sense, women are not necessary because men can decide cases alone. 
In that sense, men are not necessary either; a court of women. might 
manage just as well as men. It looks as if the writer really meant that 
while women are useful in dealing with children they had better leave 
ordinary court work to men. If so, we disagree with him. Women now 
take part in almost all kinds of business and other activities and fill official 
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and other appointments satisfactorily. They, just as much as men, are 
concerned with the administration of justice. In some respects their 
experience makes them better qualified than men. The average woman 
understands better than the average man what are the difficulties of house- 
keepers with small incomes; the care of children, problems of housing. In 
matrimonial cases their presence on the bench with their male colleagues 
seems to us obviously desirable, even “necessary”. 

Women justices are certainly not going to be relegated to the juvenile 
courts. They will take their share in all kinds of magisterial work.— 
Justice of the Peace. 


The Unemployment Problem in the United States 


President Roosevelt appears to have come down on the side of relief 
works for the unemployed, and vast sums are to be voted for the purpose. 
It is noteworthy that the large expenditure in this country on unproductive 
works for the relief of unemployment was considered to be one of the 
factors which led to the financial crisis in 1931. It remains to be seen 
whether the vast resources of America will enable the storm to be weathered 
in this way without another financial crash, but American public opinion 
appears to be by no means in whole-hearted agreement with the proposal. 

The experience of this country has shown that although the provision 
of work for the unemployed is clearly the best method of maintaining 
their morale, it is more expensive, except as a temporary expedient, to 
the community than the giving of direct relief if the work schemes are to 
be put into operation only as relief measures and not in anticipation of 
expenditure which otherwise would have to be incurred at a later date. 

The American problem is immense. There is no system for enumerat- 
ing the total number of unemployed, but it is estimated that there are 
11,000,000 of them at the present time.—Justice of the Peace. 


His Majesty the Baby 


A Victorian artist could score a pictorial success with a baby toddling 
across a street while the policeman held up horses and vehicles for his safe 


` passage. That Victorian age has passed, and the baby is as little respected 


as`other footfolk, was piquantly illustrated by a little incident witnessed 
the other day in the Camberwell Road. A woman pushing her infant 
in a wheeled chair, chose a clear moment to launch out on to a pedestrian 
crossing, duly orange globed and steel studded. The oncoming traffic, 
as so often happens, neither stopped nor slackened, and she had to draw 
back hurriedly. The first person in the approaching traffic was a mounted 
policeman, coming along at a slow trot. He could quite easily have 
checked his horse and set an example to the drivers behind him. But he ` 


. carried on as though he had the right of passage. A contrast was pointed a 


little further on, where a constable on foot, off duty, quietly passed over 
another uncontrolled crossing, while the traffic waited for him to do so. 
The world in movement becomes more interesting every day to those 
safe on a tram or a bus.—Justice of the Peace. 
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Law Reform in France 


Coincidently with the fresh efforts now being made to make the 
operation of our English law and procedure more éffective and more con- 
cordant with modern notions on those subjects which have still clinging 
to them a flavour of a remcte antiquity, comes the announcement that 
France is also taking steps to put its judicial system on a better footing. 
Such periodical renovations seem to be necessary in all countries, for, as 
in the case of other institutions of man’s devising, experience teaches the 
need of amendment in this or in that matter. In France, whether owing 
to the discussion that went on-here as to the independence of the judges 
being imperilled by the cut in their salaries some time ago—a view which 
found no support from Professor Berriedale Keith who, in his edition of 
Ridges’ “Constitutional Law of England,” declared that “it was absurd to 
suggest that judges could be affected injuriously by sharing a common 
sacrifice’—or whether on general grounds, one of the objects of the 
measures to be submitted to the Chamber is to render the judges completely 
independent. One of the most efficient safeguards of liberty is the abso- 
lute independence of the judicial Bench, and if that is to be more effec- 
tively saree by the proposals of the Minister of Justice, it should be 
heartily welcomed. What looks odd about the proposal, however, is that 
this is to be accompanied by the appointment of an Inspector-General of 
the judicial Bench. The term “Inspector” usually connotes something in 
the nature of extreme, nay, suspicious, watchfulness, but it would appear 
that the functions of this official are in the main to assist the Minister of 
Justice in regard to judicial appointments. For each vacant judgeship 
three candidates are to be nominated for submission to the Minister of 
Justice, while the powers of the latter in disciplinary matters are to be 
delegated to the Inspector-General, who, with the aid of two colleagues, 
will control the function of the entire judicial service. A further, and 
even more important, recommendation is that which relates to the accel- 
eration of the procedure in criminal trials—a very laudable project, but it 
has ever to be borne in mind that mere speed does not necessarily denote 
efficient work. But we in this country struggling ever to improve our 
legal system will watch with sympathetic interest the projects of our 
neighbours across the Channel, and indeed wish them every success in their 
- endeavour to bring the working of their legal machine nearer and nearer 
to perfection.—T'be Solicitors’ Journal. 


Sound Advice to Justices 


One of the many interesting letters in the Times concerning Justices 
of the Peace contains one piece of advice to magistrates which we heartily 
endorse. The writer suggests that jn order that they may realise their 
responsibility for the efficient discharge of their duties they should all adopt 
“a comparatively easy procedure.” Every Justice, he says, should possess 
himself of a copy of “Stone’s Justices’ Manual,” and when he sees in 
advance the list of cases he should read up the law relating to the matters 
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he will have to try. He will thus become more competent and also more 
interested in his work. 

The tribute to the trusty “Stone” is well deserved, and we know of no 
better book for this particular purpose. Apart from the actual choice 
of a book, however, there is the important principle of justices informing 
themselves and not leaving everything to the clerk. The clerk, of course, 
is, or should be, the expert on magisterial law. He may have to correct 


the lay justice’s interpretation of the law he has read, and to guide him . 


through difficulties of construction. But a good clerk likes 2 well-informed 
bench, who can appreciate his advice with understanding. It is bad for 
the clerk as well as for the magistrates, when the Magistrates neither know 
nor care what is the correct view of the law, concern themselves only 
with questions of fact, and leave the clerk as the sole person in court 
who claims any knowledge of the law that is being administered. 

We do not suggest that the lay bench should lightly disregard the clerk’s 
advice. On the contrary, there is something to be said for the contention 
that he ought to be given, by law, the responsibility for deciding all ques- 
tions of pure law. But we think that however learned the clerk is, there is 
still room for knowledge on the bench. 

Happy is the bench that has a thoroughly sound and trustworthy 
clerk, free from prejudice, learned in the law. But some clerks, it must 
be admitted, are not as good as the best. These would be none the worse 
3 a few justices who could question their views occasionally.—Justice of 
the Peace. 


-Policemen in Disguise 


In 1835 the new police force was perhaps still under some suspicion: 
and subject to unreasonable criticisms. Otherwise it is difficult to under- 
stand the attitude of a Magistrate who (according to the Times of January 
8, 1835,) censured a constable for appearing in the garb of a country- 
man, with his face muffled up in a silk handkerchief, to give evidence against 
a beggar. 

The constable said he was so disguised by order of the Commissioners, 
but the Magistrate was still not satisfied. “I must confess,” he said, “that 


the practice of constables disguising themselves to apprehend prisoners is ~ 


one that I am not friendly to, A man ought to appear in his real character, 
and the constables of the police ought to appear in their uniform. . . I 
shall discharge the prisoner.” 


The policeman in plain clothes, even in disguise, is well recognised to- ` 


day as an essential part of the police system. How policemen could catch 
street bookmakers, enter clubs, keep observation on brothels, or, in fact, 
detect most serious crime, if they had always to appear in their real 
character, it is impossible to imagine. And even assuming that the con- 
stable had acted improperly in so disguising himself, we fail to see how that 
fact made his eyidence worthless. To discharge the prisoner on that 
ground could hardly be justified. 


< 
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Policemen have done good work in disguise. A constable has been 
known to push a milk barrow, or work as a navvy on the road, in order 
to disarm suspicion while he kept watch. Sweeps, sailors, all sorts of 
unexpected people have turned out to be policemen and have appeared in 
their true character only when the arrest or the raid took place. Then 
there was the modest constable, doing less than justice to himself, who told 
the court he was disguised as a gentleman.—Justice of the Peace. 


A Unique Judicial Record 


In the course of our legal history we have had several instances of distin- 
guished men filling at different periods of their careers various judicial posts 
2a fact which at least bore testimony to their versatility. One of the 
most conspicuous examples of this was the career of Lord Cranworth, who 
began as a Baron of the Court of Exchequer, a post, which somewhat later 
he exchanged for that of Vice-Chancellor; that again was only a stepping- 
stone to the higher office of Lord Justice of the Court of Appeal in 
Chancery, and finally he rounded off his judicial career by becoming Lord 
Chancellor. Not many can show a record so various and so marked by 
successive upward steps. But more curious in its record was that of John 
Smith who was called to the Bar at Gray’s Inn in the year 1684, and in 
1700 was sent to Ireland as a judge of the Court of Common Pleas. In 
1702 he was recalled to England and appointed a Baron of the Court of 
Exchequer, and while holding that post he took part in the cause celebre, 
Ashby v. White, in which in opposition to his colleagues in the Queen’s 
Bench he concurred in the opinion of Chief Justice Holt in favour of the 
voter who had been deprived of his franchise by the returning officer. 
Students of that famous litigation will remember that Chief Justice Holt’s 
and Baron Smith’s view commended itself to the House of Lords. A year 
or two later Smith had another judicial move, being sent to Scotland as 
Lord Chief Baron in order to inaugurate the new Exchequer practice for 
that country. He must have been highly esteemed by the Crown autho- 
rities, for we are told that he was permitted to retain his place in the 
English Exchequer, although another Baron was appointed, and he conti- 
nued to draw his salary both as Chief Baron in Scotland and as a Baron in 
England till the end of his life. Having in this way amassed a small 
fortune, he by his will endowed a hospital at his native village of Frolesworth 
in Leicestershire for the maintenance of fourteen poor widows.—T he Law 
Times. 


More Equality for Women 


In comprehensive terms, the Representative Women who wrote to the 
Times about it, welcomed the Law Revision Committee’s proposals “to put 
the married woman in the same position as a man in regard to property, tort, 
contract, bankruptcy and judgments.” Advantageous or disadvantage- 


78 7 


ous as the reforms may be to married women, they are consistently and 
comprehensively welcomed; but they indicate other inequalities, such as 
those relating to domicile income-tax, which should be removed, and they 
see no reason why the restraint on anticipation should not operate now and 
not only in futuro. 

“The Committee’s proposal,” they say, “about the restraint on 
anticipation does not even give logical effect to its own conclusions. For 
after declaring that the continuance of the restraint on anticipation is ‘no - 
longer consistent with the present position of the married woman,’ it 


‘limits its proposal for the abolition of the restraint to future settlements. 


This, for women who are already married with property subject to restraint, 
means to take away with one hand the equality of status that seemed to 
have been given with the other. 

“Moreover, its retention for such women will prevent their creditors 
effectively enforcing judgments against so much of the property of such 
women as is subject to the restraint—a means of defeating creditors which 
the Committee itself stigmatises as from one point of view not very 
creditable.” 

Whether they speak for the majority of married women not only in 
the acceptance of new assets but fresh liabilities is not clear; but their 
contentions appear to be reasonable. So too, the objection to the prevailing 
doctrine that a wife’s domicile is that of the husband. The legal theory 
is so often inconsistent with the fact—The Law Journal. 


Newspaper Libels 


The Lord Chief, who has heard a multitude of newspaper libel actions 
and apologies, made it clear that he drew a sharp distinction between the 
Times (and papers as it were of the same school and university) and some 
of the penny dreadfuls which from time to time he bought “for a parti- 
cular purpose.” He confirms the belief that libel in newspapers of the 
baser sort is sometimes regarded as remunerative. If Ruskin were alive 
to-day, Lord Hewart asks whether, “in relation to a sadly large section of 
the Press he would not be inclined to dot the i’s and cross the t’s of his 
reference to the hireling scribes of the newspaper Press who daily pawn 
the dirty linen of their souls for the price of a bottle of sour wine and a 
cigar?” 

“What would he have to say to the infamous abyss in which ‘personal 
journalism’ as it is called, is to-day wallowing? Might he not think (as 
some of us do) that the time is almost ripe for legislation? True, there 
are actions for damages, and juries, who have a remarkable sense of what 
is going on, are prepared to hit hard in a proper case. But there are mis- 
creants who like actions for damages, because they mean advertisement, 
and advertisement means circulation, and circulation in its turn means 
advertisements in the plural.” 

The Times, without defamation or personal rancour, has yet a satis- 
factory advertising revenue. The L. C. J. would, maybe, remember 
Parnell; but he was long ago.—The Lew Journal. 


HIGH COURT NOTIFICATIONS 
ENGLISH (Crv) DEPARTMENT 

i NOTIFICATION No. 791|44—9 (4). 

Dated Allahabad, February 5, 1935. . 


THE following amendments are made in the General Rules (Civil) cor- 
rected up to March 31, 1934, with the previous approval of the Local 


Government: 
I YoLtume I 


At the end of rule 1, Chapter XVIII on page 192, add the following: 
“Form of citation under Section 283. 


(SEE FORM No. 165 In APPENDIX 4C, VOULME I oF THRSE RULES)” 
I. VoLuME I 
(1) In Appendix 4, List A, under Part V on page 60, add the 
following new entry after No. 22: 





y. 23 Citation under Section 283 of the Indian Succession 
Act, XX XTX of 1925. 





(2) In Appendix 4, List B, on page 76, add the following new 
entry after No. 164: 
“165. Citation under Section 283 of the Indian Succession Act, 
XXXIX of 1925.” 
(3) In Appendix 4-(c), add the following new form after form 
No. 164: 
Form No. 165 
Citation 
(Section 283 of the Indian Succession Act, XX XIX of 1925) 
IN THE COURT OF THE DISTRICT JUDGE OF 
Present: ESQ., LC.S., 
District Judge. 
TESTAMENTARY AND INTESTATE JURISDICTION 
MIscELLANEOUS Case No. OF 19 


In the matter of application of residing at 
for the grant of ——___Probate___ Sith the will of the 


Letters of Administration 


late i who died on the 
day of 19 . 
Citation under Section 283 of the Indian Succession Act 
No. XXXIX oF 1925 l 


WHEREAS has applied to this Court for grant of 
deceased 


with the will annexed of 
and whereas the said application will be heard and disposed of by this Court 
on.the day of 19 at 10-30 a.m. 
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oo > NOTICE 
you should you claim 





Is hereby given «calling upon to have any 


all persons claiming 
interest in the estate of the deceased to come and see the proceedings in this 
= Court on the date fixed: 
Given under my hand and the seal of the Court this day of 
i g 


ENGLISH (CIVIL) DEPARTMENT 
CORRIGENDUM 
2. NOTIFICATION No. 1141|44—13 (3) 
* Dated AHahabad, February 21, 1935 


In Chapter XVII of the General Rules (Civil), corrected up..to’ 
March 31, 1934, make the following correction by hand: 
_- In rule 27, on page 179 in line 2 for the figure “27” substitute the 
š -figure e 7 


NOTIFICATION No. 1142|44—4 (3) 
_ Datcd Allahabad, February 21, 1935 


Tre following amendments are made in the General Rules (Civil) 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 

CHAPTER II 


,¥* + J, In the statement under rule 4, for the words “District of Gorakh- 
pur comprising the munsifs of Gorakhpur, Deoria and Bansgaon” against 
Gorakhpur on page 7, substitute the words “District of Gorakhpur.” 

O. In the statement under rule 5— 
(a) Under the heading “Cawnpore” on page 9, put the mark “P” on 
the words “1. Subordinate Judge at—”, and add the following footnote: 
“+ A Court of Sessions and Subordinate Judge has been established on a 
temporary basis in place of this court.” ~ 
(b) For the words “District of Gorakhpur comprising the Munsifs of 
Gorakhpur, Deoria and Bansgaon” against the entry “Additional Subordi- 
nate Judge at—” under “Gorakhpur” on page 10 lihai the words “Dis- 
trict of Gorakhpur.” 
Tl. In the statement under rule 6: 
(a) Under the heading “Meerut”, for the following entries on pages 





10 and 11:° 
- Court of the Revenue areas comprised in local limits _ 
Munsif held at i of jurisdiction 
Meerut p .. | Tahsils Meerut, Mawana, Hapur and Sardhana in the 
district of Meerut. 
Ghaziabad. .. | Tahsils Ghaziabad and Baghpat in the district of Meerut. 
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\Swbstitute the following: - i 
Court of the Revenue areas comprised in local limits 
Munsif held at ~ of jurisdiction 
Meerut— 
Munsif at— Tahsils Meerut, Mawana, Hapur and Sardhana in the 
district of Meerut. 
Additional l z 
Munsif at— Ditto. wee 
-Ghaziabad— 
Munsf at— _| Tahsils Ghaziabad and Baghpat in the district * of.. 
Meerut. 
~- ++ -Additional 
Munsif at— . Ditto. 
ee ee a ee ee 
(b) Under the heading “Moradabad” on page 11 for the following. 
entries: | 
a a a a 
Court of the Revenue areas comprised in local 
Munsif held at limits of jurisdiction“ 






The whole of the Moradabad judgeship. 








Munsif. Ditto. 
Substitute the following: 
Court of the Revenue areas comprised in local limits of 
Munsif held at— jurisdiction 





(c) Under the heading “Moradabad”, for the entry relating to the 
Munsif of Sambhal on pages 12—14 substitute the following: 
Oe Ee ge ee ee 


Revenue areas comprised in local limits 

of jurisdiction 
Those villages in Sambhal Tahsil which are not within 
the local limits of the jurisdiction of the Court of the 


Hasanpur situated south of the line formed by the 
following villages and including these villages: 

Jihal, Dehra, Bala Nagal, Jatpura Sharki, Iradatpur, 
Rajpur, Galsua, Mirzapur Sharki, Bijai Khera Khurd, 
'Bijai Khera Kalan, Paharpur Bakkal, Kanaitha, Daulat- 
pur Jalal, Hakimpur, Banka Kalan, Banka Khurd, 
Banka Madaripur, Sutaoli, Nawabpur Khadar, Barta- 
ura Khalsa, Jallopur and Jallopur (alluvial) in the 
district of Moradabad. 


s 


Munsif of Chandausi, and the revenue area of tabsil - 
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(d) Under the a “Moradabad”, for- the -entry lease to the 
 Munsif of Chandausi on pages 14 and 15, substitute the following; A 





Court of the í Revenue areas comprised in local limits 





Munsif held at— | of jurisdiction 
Chandausi . . | Tahsil Bilari, together with the revenue area of tahsil 


Sambhal situated south of the line formed by the 
following villages but excluding these villages: 

Afzalpur Darauli, Pabladpur, Alipur Buzurg, Kasimpur 
Jagraut, Kazi Bihta, Nagla Khakam, Ishakpur, Ahmad- 
nagar Tharasa, Rahimanpur Ghosipura, Fatehpur 
Uttaman, Mahura Lakbupura, Dhurata, Mau Bhur, 
Senjna, Bichpuri, Mustafabad, Tatarpur Ghosi, 
Sikandarpur Karchauli, Faridpur Kalyan, Kamalpur 
Khanpura, Shakarpur, Taranpur and ARA in. the 
district of Moradabad. 





ENGLISH (CIvIL) DEPARTMENT 
NOTIFICATION No. 1212/44—1 (4) 


Dated Allahabad, February 25, 1935 


Tue following amendment is made in the General Rules (Civil) 
corrected up to March 31, 1934, with the previous approval of the Local 
Government: 


CHAPTER X 


In rule 2, clause (x) on page 94, for the words “when the letter was 
sent to him under paragraph (vii)”, in line 2, substitute the words “on 
which the letter was sent to him under paragraph (vii), or in the case of 
an applicant who has not sent a duly stamped addressed envelope, within 
thirty days of the date on which the application was rejected.” 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 1243|45—10 


Dated Allababad, February 26, 1935 


THe following amendment is made in the Rules of the Court of 
January 18, 1898, revised and corrected up to December 3, 1931: 


7 CHAPTER LI 


Add the following new rule on page 15: 
“1-A. The advocate or attorney shall always certify the section or 
rule under which an application or appeal is filed. When there is no 
certificate, the case shall be laid before the Court for orders.” 
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President of Divorce Court on Collusion 


Sir Boyd Meera: President of TF Probate, Divorce and Admiralty | 


Division, delivered the presidential address at the annual dinner at Birming- 
ham of the Birmingham Law Students’ Society, under the title of “The 
Ends of Justice.” In the-course of the address, His Lordship said: 


As has often been said, it is important not only that justice should be 
done, but that it should be “seen to be done.” This means that it must 
clearly appear, in the words of the judicial oath, that right is done to all 
manner of persons according to law. As Bacon said in the essay on judi- 
cature, “Judges ought to remember that it is their duty to interpret the 
law, and not to make or give law.” - Though judges may remember this 


precept, there seems to be a tendency amongst those who profess to guide, - 


or to express, public opinion, to ignore its application to the administration 
of the law of divorce. The Division over which I have the honour for 


the moment to preside deals with matter of more than domestic importance; ` 


the disposal of property after death, marriage and the safety of shipping 
on the Seven Seas. On the Admiralty side, as Englishmen we may take 
pride in the fact that in more than half the cases one party is a foreigner, 
and in something between a tenth and a fifth both are foreigners. We 
like to think that this is because it is recognised throughout the world that 
in England “justice is seen to be done.” 

But I have never heard it suggested that the international prestige of 
the Admiralty Court would be raised if judges were expected to try for 
the personal convenience of the, parties, and on fictitious evidence, the 


question of liability for a sham collusion, or-to adjudicate on a claim sup-~ 
ported by feigned contracts and false invoices for damage to 2 cargo which ` 


was never loaded. 


By the Judicature Act of 1925, the court is obliged to satisfy itself, 
on the evidence, that a petition for divorce has not been presented or 
prosecuted in collusion with either of the respondents. Speaking in the 
year 1800, Lord Stowell described one aspect of: collusion in words upon 
which it is impossible to improve. “Collusion is an agreement (or, as he 
added, ‘an understanding’) between the parties for one to commit, or 
appear to commit, a fact of adultery in order that the. other may obtain a 
remedy at law as for a real injury. Real injury there is none where there 
is a common agreement between the parties to effect their object by fraud 
in a court of justice.” 

Where such collusion is shown to exist, the court is obliged by law to 
dismiss the petition. If respect for the administration of justice is to be 
maintained, it is inconceivable that the most law-abiding country in the 
world should compel its judges to grant a remedy at law as for a real injury 
upon a common agreement between the parties to effect their object by 
foisting a fraud upon the court. When, however,-judges of to-day point 
out that this is still the law, or describe an agreement of the kind as I have 
indicated as a conspiracy to ‘defeat the ends of justice, they may be told that 

as “the ends of justice” require parties to commit Fa before ii can 
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obtain their freedom, the offence of combining to deceive the judge is the 
lesser evil; or that, if an ill-assorted pair prefer to set themselves free, it is 
the injustice of the law which must be blamed for the sham adultery to 
which they are driven. 

This proposition may, perhaps, be stated in the following form: 

The law requires, for divorce, proof of a real matrimonial injury; but 
justice demands that an ill-assorted couple should be allowed to obtain a 
divorce; therefore, the judge should say that the ends of justice vindicate 


the means. 


In this matter, however, others than the ill-assorted spouses are involved. 
When, in 1923, Parliament enacted that a decree of divorce might be pro- 
nounced on proof of a single act of adultery by a husband, it undoubredly 
opened still wider the door to a demand for the services of a sham co-respon- 
dent, who would be prepared to lend herself, or, less frequently, himself, to 
the appearance of the fact of adultery. From what one sees on the stage 
and in print, it appears to be assumed that this is the normal routine by 
which divorce is obtained. But even if this procedure is prevalent in a 
certain proportion of a limited class of cases, I am quite satisfied that it 
represents a very small proportion of the whole. My concern is to point 
out the danger to the administration of justice if it came to be recognised 
as a normal and proper procedure. 


J am often asked whether it is in the interests of morality that a hus- 
band or wife should adopt such means to obtain a divorce rather than 
commit the actual fact of adultery. ‘This is a false antithesis. In truth, 
the contrast is not between actual and sham adultery, but between a real 
and a feigned matrimonial injury. Lord Stowell, in the passage I have 
quoted, drew no distinction betwen the agreement to commit, or the 
agreement to appear to commit, the fact of adultery; though, as he 
pointed out, if adultery be in fact committed, the third party may be. 
ignorant of the agreement or understanding between the spouses. It is, 
however, less easy to assume that such participation in the deceit of the 
court is innocent where the evidence of adultéry is entirely fictitious. Tt 
should be understood that accommodating persons of either sex who lend 
themselves to these deceptions may find that the words “conspiracy to 
defeat the ends of ‘justice’ have a real meaning—and unpleasant conse- 
quences—and are not merely an extravagant fulmination from the 
Bench. 


It is not the business of a judge to decide whether the law is at 
variance with public opinion, or to give decisions contrary to law on some 
estimate of his own, or of the Press, as to what public opinion demands 
that the law should be. That way lies chaos. Let those who think that 
it is the injustice of the law which must be blamed for agreements to 
commit, or appear to commit the fact of adultery, persuade Parliament to 
pass a statute enacting that on proof that the husband or wife has engaged 
2 room at a hotel with John Doe or Rachael Roe, as the case may be, the 
court shall pronounce a decree of divorce without further inquiry. This, 
at least, would have candour, if nothing else, to recommend it, and the 
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way of the judge would then be plain. Short of this, it is almost incon- 
ceivable that. however widely the grounds for divorce are extended, 
adultery will cease to be one of them. Nor is it likely that Parliamenc 
will regard adultery committed with the connivance of the party, or 
adultery feigned, as a matrimonial injury. So long as this is the law, a 
judicial decision will be required as to the truth of the matter, and as to 
the absence of collusion. 


I am not insensible to the hardships of unhappy marriages, nor do 
I minimise the interest of the public in the status of marriage. But 
individual spouses pass away; and the State, through Parliament, can 
measure, and vary, the extent of its interest in the maintenance of 
marriage. ‘There is something that transcends and is mcre abiding than 
either of these considerations; and that is that justice should not merely 
be done, but should be seen to be done. How can this be if the public 
is taught to expect that its judges shall be blind to a conspiracy of litigants 
to present a case founded on fraud?—The Law Journal. 


The Woolsack 


The principle underlying the familiar saying about far-away birds 
having fine feathers has 2 wide application beyond the ornithological 
sphere. Certainly it applies in the realm of administration, political and 
legal. Did not Sterne long ago assure us that “they order this matter better 
in France’? While in some matters we may agree that other countries 
order certain of their institutions better than we do, we find those countries 
sometimes return the compliment by expressing the opinion that on this 
and on that matter we manage things more wisely or more spectacularly 
than is done among themselves. Occasionally, however, we find also that 
foreign admiration for our ways and institutions is not characterised by 
exact knowledge, and this is apt to deduct something from the implied 
compliment. An amusing example of this was furnished in the speech of a 
learned member of the Law Librarians’ Association at their recent meeting 


at Montreal who mentioned that at a similar gathering some years earlier a - 


“highly publicised” New York lawyer, in glorifying our English legal system 
in all its details, expressed regret that the American Revolution had occur- 
red, because, as he claimed, “it deprived us [the Americans] of the 
splendour he observed in this country,” concluding with a description ot 
the Lord Chancellor “sitting with the Woolsack on his head.” No one 
was cruel enough to correct the speaker’s mistake as to which end of the 
Lord Chancellor’s anatomy was protected from shock by the Woolsack! 


Has the origin of the Woolsack in connection with the Lord Chan- 
cellor ever authoritatively been made clear? Accerding to Lord Camp- 
bell, who had special means of information on the subject, the Woolsack 
was first introduced into the House of Lords as a compliment to the staple 
manufacture of the realm, and he adds that in his opinion in the rude 
simplicity of early times a sack of wool was frequently used as a-sofr 
when the judges sat on a hard wooden bench and the advocates stood 
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behind a rough wooden rail called the Bar. We usually think, nowadays 
at any rate, of the Woolsack as inseparably associated with the Lord 
Chancellor when sitting in the House of Lords, but’ it appears to be a 
mistake to suppose that there was only one Woolsack in the House. It 
seems that the others were provided for the judges and other assessors who 
in former days were called in to assist the deliberation of the Lord 
Chancellor and the other peers who may have sat with him. With the 
increase in the number of the law lords the necessity of calling in the 
judges to give their opinions seems to have fallen into desuetude. The 
last occasion when they were consulted was in the famous case of Allen 
v. Flood. One who looked into the House when the judges were present 
at the hearing of that notable appeal wrote thus in his diary: “Eight of 
the Queen’s Bench judges sat in the House of Lords to hear Allen v. 
Flood. They were in their red robes, at a long narrow table, which 
looked like an omnibus full of old ladies. The Lord Chancellor was in 
his black robe and wig; the other law lords in morning coats and jackets, 
a motley pageant and very characteristic of this country.” ‘The same 
diarist on a later date made this entry: “Dec. 14. House of Lords. 
Judgment given in Allen w. Flood. It is a great triumph for the trade 
unions, but vindicates the impartiality of our judges, as there are two 
Tories and two Liberal Unionists in the majority.” —T be Law Times. 


The Case of Mrs. Major 
Mrs. Major was executed recently for the murder of her husband, 


in spite of a jury’s recommendation for mercy and in spite of strenuous 
efforts made on her behalf until within a few hours of the execution. 


Even the opponents of capital punishment, who can make out 1 
strong case against it, will admit, if they keep their heads, that the Home 
Secretary, who has the unenviable task of advising when the prerogative 
of mercy should or should not be exercised, must make up his own mind 


‘upon the merits of each case, and must sometimes feel bound to reject a 


recommendation to mercy. Moreover, as long as capital punishment is 


` retained, he will perform his duties without regard to any opinions he may 


have upon the subject, treating-the death sentence as still the normal 
punishment for murder, prescribed by law, and mitigated only on excep- 
tional grounds. 


The execution of a woman may seem more odious than that of a 
man, but it is difficult to justify any distinction on grounds of reason as 
distinct from sentiment. We think that the cause of abolition of th: 
death penalty is ill-served by any attempts to appeal direct to the King 
and Queen, as was done in Mrs. Major’s case, or to rest an appeal upon 
local feeling. Capital punishment is a national, and not a local question, 
and local feeling can have little or nothing to do with the merits of a 
particular case. Local information might be of use if it were available. 
Local sentiment against a particular execution, or against executions in 


` general, cannot influence those upon whom rests the responsibility of a 


decision.—Justice of the Peace. 


{ 
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«o. K.” 


Some little interest—there was a leading article on it in The Times— 
has been aroused by the fact that the Judicial Committee of the Privy 
Council has had to consider the meaning of the letters “O. K.” on a com- 
mercial document. ‘The somewhat limited ambit of their consideration 
has not perhaps been fully appreciated, so that it may be of interest to 
explain exactly how the matter arose. The appellants in the appeal—which 
was from the Rangoon High Court—were Dawsons Bank, Limited who 
were mortgagees in possession of a rice mill which was managed by 
one, Ba Maw, under the general supervision of the bank’s local 
branch manager. A paddy trader named Saw Kai, who from time 
to time brought his paddy to the mill to be milled, had on April 
18, 1930, entefed into a written contract with the respondents, a 
Japanese company, under which he sold to that company 1,200 bags of rice. 
The contract was witnessed by Ba Maw, the manager of the mill. At the 
- time the contract was entered into, however, Saw Kai’s produce at the mill 
"was subject to a lien in favour of the bank for advances made to him which 
advances were to be repaid when the produce was sold. The Japanese 
company did not know of that lien. On April 30, 1930, Saw Kai signed 
two documents, one a delivery order addressed to the go-down master at 
the mill requesting him to deliver the rice to the Japanese company, and the 
other an invoice or bill to the Japanese company for the price to be paid. 
On each document were placed the letters “O. K.,” and Ba Maw, the 
manager of the mill signed his name underneath those letters. Saw Kai 
handed those documents to the Japanese company, who paid him the amount 
shown on the invoice, and he then absconded without having paid off the 
the bank’s security. ‘The result was that the manager of the mill received 
no authority from the bank to release the rice, and in due course the present 
action was begun by the Japanese company claiming the contract price 
from the bank. The vital issue was whether the bank was entitled to assert 
its security against the claim of the Japanese company to delivery of the 
rice. Both the judgments in the courts below ultimately depended on the 
meaning of the letters “O. K.” on the delivery orders and Lord Russell of 
Killowen giving the judgment of the Board said that without some assistance 
in the way of evidence their Lordships might have found themselves in a 
difficulty and all the more so since the origin of that commercial barbarism 
(which according to the Oxford Dictionary was already in use as far back 
as 1847) was variously assigned in different works of authority. The 
general view seemed to be that the letters hailed from the United States and 
represented a spelling humorous or uneducated of the words “All correct.” 
(In Roger’s Dictionary of Abbreviations “Orl Kerrect” is placed in brackets 
after “All correct.”) Another view was that they represented the Choctaw 
word okeb which signified “So be it.” The evidence in the case, said his 
Lordship as to the meaning of the letters “O. K.” was sometimes confused 
with the witness’s contention as to what Ba Maw intended them to denote. 
The question, however, was not what Ba Maw intended to represent by 
placing the letters on the delivery orders but what the letters meant when 
placed there. ‘The only conclusion at which, in their Lordships’ opinion, 
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it is possible to arrive,” said Lord Russell of Killowen, “is that the letters 
‘O. K? on the delivery orders and bills mean substantially what Ba Maw said 
that they meant, namely, that the details contained in those documents were 
correctly given; in other words, they constituted a statement by Ba Maw 
that there was at the mill the specified number of bags of the specified rice 
with the specified mark, and of the specified weight, the property of Saw 
Kai. This was a statement which Ba Maw was entitled to make, and it, 
therefore, binds the bank but it ıs in no wise a statement that the rice is 
unencumbered and it therefore, cannot ground an estoppel so as to 
prevent the bank from asserting and proving their rights as encumbrancers.” 
Fis Lordship then pointed out that it was conceded on behalf of the 
Japanese company that they could only successfully resist the appeal if the 
bank were estopped from asserting their rights under their security. The 
Board was of opinion that the estoppel had not been established and the 


- appeal, therefore, succeeded—The Law Times. 


Capital Punishment 


' Two recent cases in which the Home Secretary has allowed the death 
sentence to be carried out—one the case of a woman, in spite of the jury’s 
recommendation for mercy, and the other of a youth under 21—have raised 
again the question of the abolition of capital punishment, and there has been 
an interesting discussion of it in the Spectator. In the issue of January 25, 
the Archbishop of York advocated its abolition. Recent experience, he says, 
shows that in many cases public opinion revolts against the execution of 
condemned criminals, and-in his. view it is not for the State to kill. “The 
State will do most to promote regard for the sanctity of human life by 
paying regard to that sanctity itself.” Sir Arnold Wilson, in the issue of 
February 1, notes that the revival of interest in capital punishment “‘syn- 
chronises with a notable growth of public indifference to road traffic deaths. 
Juries are notoriously loath to return verdicts of manslaughter, much less 
of murder against men and women whose idle and selfish mania for speed 
may have entailed the death of another.” The inference seems to be that, 
since life is now so little thought of, capital punishment has ceased to be 
appropriate. Sir Arnold Wilson would, however, retain it for the better 
protection of society, however rarely it is inflicted: though he is not content 
with things as they are, and would not consign to the scaffold a youth 
under 21, however great his offence. In fact, from the figures he gives, 
the commutations of the sentence, even when a conviction is obtained, are 
so numerous as to deprive the penalty of any great value as a deterrent, and 
that is the only ground on which it can be yustified.—T he Law Journal. 


Responsibility to Infants in Tort : 


Starting with the general proposition that the law of tort is applicable 
to infants in- exactly a same way as it is to adults, and that an infant 
has exactly the same rights to its protection as a person -of full age, ons 
may- dispose of infants as a class without any. special diffculty, and the 
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only difference will be the slight one of procedure that an infant must 
take action under the ægis of a guardian ad Ktem or nearest friend. But 
within the class of infants there is the special one of children, że., persons 
whose powers of responsibility and of mental and perhaps physical equip- 
ment place them in a different category from that of adults, and the 
question arises whether over and above the ordinary duty which binds 
avery member of the public to take reasonable care, the position of a child 
calls for special care, and attaches to itself a special interpretation of the 
law of negligence. There has been great confusion on this question, and 
and it is well to know that some of it at least has been straightened out. 


Assuming that in most instances the fact that a child is being dealt 
with calls for special care, it may be taken as a general proposition that 
knowledge, either actual or implied, of the child’s presence in the parti- 
cular situation must be brought home to the plaintiff. This embraces not 
only such cases as Walker v. The Great Northern Railway Co., (1891) 28 
[. R. 69, in which it was held that a child en ventre sa mere who was 
injured by a railway accident to its mother had no right of action because 
-he company could not be presumed to know of its existence, but also 
-hose numerous cases in which the occupier has been held liable owing to 
she injury of children on his land. Except perhaps in one instance to .be 
noted later, the occupier is under no liability to a child trespasser unless he 
ntentionally injures him (see judgment of Hamilton, L. J., in Letham v. 
lobnson and Nephew, (1913). 1 B. K. 398). But, whilst there is no liabili- 
-y to the trespasser as such, the fact that, with the knowledge and 
icquiescence of the defendant, children have been allowed to enter on the 
and may turn them into the position of licensees, and once they are in 
this position, then the defendant, knowing that they are likely to be upon 
he land, must treat them as children, and use towards them. that care 
which children demand. ‘The occupier is liable to a licensee if injured by 
t trap, but the definition of a trap may vary according as the licensee is an 
idult or a child. 


Ever since the decision in Cooke v. Midland Great Western Railway, 
(1909) A. C. 229, in which a child was injured. when playing near a 
curntable on the defendants’ premises, there has been much talk upon the 
juestion of what is “allurement” and what is a trap in the case of children. 
t had even come to be argued that if what could be described as an allure- 
nent was held out which would be likely to attract children on the land, 
his was in itself enough to turn a trespasser-into a licensee and give him 
ul the benefits of a child’s mind in relation to a trap. 


The stricter and more proper definition of the term “allurement” is 
very clearly brought out in Donovan v. Union Cartage Co., (1933) 2 
<. B. 71. Here it was attempted to impose liability on the defendants for 
njury to a child who had climbed upon a stationary unhorsed van in a 
yublic street. “Allurement,” says Acton, J., quoting from Hamilton, 
-~ J., in Latham v. Jobnson and Nephew (supra), 


2 “is a vague word. It may refer only to the circumstances under 
which the injured child has entered the close. Here it is hard to 
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sce how infantile temptations can give rights, however much 
they may excuse peccadilloes. A child will be a trespasser still if he 
goes on private ground without leave or right, however natura! it 
may have been in him to do so. On the other hand, the allure- 
ment may arise after he has entered with leave or as of right 
Then the presence in a freauented place of some object of attrac- 
tion, tempting him to meddle where he ought to abstain, may well 
constitute a trap, and in the case of a child too young to be capable 
of contributory negligence it may impose full liability on the owner 
or occupier if he ought as a reasonable man to have anticipated the 
presence of the child and the attractiveness and peril of the 
object.” 

If one may crystallise the law as left by this decision which was 
followed in Liddle v. North Riding of Yorkshire County Council, (103 
IL. J. K. B. 527); it is that where a trap is left on the defendant’s land it 
can never be actionable as regards a child who is a trespasser, and in order 
to be actionable if left on the highway the trap must be something highly 
dangerous in itself or in the stage in which its owner suffers it to be. It 
must be something which from its nature or state will draw children to 
it and induce them heedlessly to put it in operation. 


As has been said above, there is hardly an exception to the doctrine 
that the occupier of land cannot be held liable for injury to a child tres- 
passer unless the injury is intentional and deliberate. The qualification is 
made in view of the finding in Sullivan v. Creed (1904) 2 I. R. 317, a 
decision of the Irish Court of Appeal in pre-treaty days which created some 


` sensation at the time, but has never so far been overruled. A farmer who 


had been shooting left his gun loaded and at full cock lying on a fence in 
his own land; not far from an open gate near a public path. Two small 
boys, one of whom was the farmer’s own son, wandered into the field: 
the farmer’s son lifted the gun and either accidentally or deliberately shot 
the other small boy, whose eye was destroyed. The injured boy, through 
his guardian, took action against the farmer successfully, and the decision 
was upheld by the Court of Appeal. In one sense there can be no doubt 
that the injured boy was a trespasser, so that the decision may now be 
regarded as overruled by the cases which have just been cited. Possibly, 
however. it may be reconciled with them either on the ground that, as 
the small boy was with the defendant’s son at the time, he was therefore 
in some respects a licensee, or perhaps on the stronger ground that to leave 
a loaded gun at full cock in an exposed place is so utterly reckless a pro- 
ceeding as to make the disastrous result which flowed from it equivalent 
to intentional injury. Neither of the two grounds is watertight in law, 
but they are perhaps sufficient to leave unshaken the general conclusion 
that a child trespasser cannot sue for damage done to him by a trap on 
the defendant’s land.—T be Law Journal. : 


HIGH COURT NOTIFICATION 
NOTIFICATION No. 1467|44—13 (5) 
Dated Allahabad, March 9, 1935 


THe following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government. 

CHAPTER XVI 
Add the following new rule after Rule 27 on page 179: 


“27A. When an application for.refund of court-fees is made and 
it is found necessary in an outlying court to call for the record of the case 
from the record room, the applicant will be required to pay a fee of Re. 1 
if the application for refund is made beyond three weeks of the decision 


of the case.” ` 


NOTIFICATION No. 570|180—11 
Dated Allahabad, January 29, 1935 


Tue following amendments are made in the Rules of the Court, 

revised and corrected up to December, 3, 1931: 
CHAPTER XV, RULE 1(1):— 

I. For the words “mentioned in the schedule” in lines 3 and 4 of 
the 1st paragraph on page 93, substitute the words “established by law in 
British India.” 

` II. Delete the word “scheduled” in line 2 of proviso firstly on page 93. 
II. After the proviso fifthly on page 94, add the following as a new 
proviso— 

“Provided sixthly that a graduate of a University situate in a Province, 
the High Court and the Bar Council of which Province do not admit to their 


rolls a graduate of any of the Universities situate in the United Provinces, 
will not be eligible for enrolment as an advocate of this High Court.” 


IV. Delete the schedule at the end of the rule on page 94. 


NOTIFICATION No. 1432|44—2 (20) 
) ENGLISH (CtviL) DEPARTMENT 
Dated Allahabad, Merch 7, 1935 


THE following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of the 
Local Government: 
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CHAPTER XXV 


In rule 2B, on page 280, for paragraph no. 3 as promulgated by correc- 
tion slip no. 2, dated September 1, 1934, substitute the following: 


“The licensed stamp-vendors shall not pay to the Nazir in cash the price 
of the saleable forms that they require, but they shall deposit the money in 
e Treasury by means of Treasury chalans in triplicate. One copy shall be 
retained in the Treasury, and two shall be returned to the stamp-vendors 
who shall submit to the Nazir in lieu of the price of the forms received by 
them. Of the two chalan forms received by the Nazir, one shall be sent 
through the District Judge to the Government Press at the time of recoup- 
ment of the saleable forms and the other shall remain with Nazir, and shall 
be cancelled and rendered useless after the adjustment of the Nazir’s 
account.” 


NOTIFICATION No. 647|45—2(3) 
Dated Alshabad, January 30, 1935 


THE following amendment is made in the General Rules (Civil), 
corrected up to March 31, 1934, with the previous approval of the Local 
Government: i 


Chapter XXI 
On page 267, add the following as a new rule: 


“35-B.—In all decrees a sum calculated at the rate of not more than 
5 per cent. on the taxed fee of a lawyer of a party, subject to a maximum 
of Rs. 25 and a minimum of annas eight, shall be taxed as costs on account 
of the fees of lawyers’ clerk, if it is paid and certified.” 


NOTIFICATION No. 1431/4421 
Dated Allahabad, March 7, 1935 


_ THe following amendment is made in the General Rules (Civil), 
corrected up to March 31, 1934, with the previous approval of the Local 
Government: 


In Volume I, Appendix 4(c), Form no. 28, page 98, for instruction 2 
at the foot of the form, substitute the following: 

“2. Whether the applicant wants the copy to be sent to him by 
post or will attend in person to receive it. In the former case, 
the applicant shall send a duly stamped addressed envelope along 
with the application, in the absence of which the application shall be 
disposed of under the rules.” 
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The Science of Hanging 


A coroner’s jury, called upon to give a verdict in the case of a man 
who had been executed, recently embarrassed the prison governor by insist- 
ing on the unusual formality of seeing the scaffold. ' Such inquiring minds 
would have found much enlightenment in Marwood, England’s greatest 
hangman, who succeeded Calcraft at the Old Bailey. The genial Calcraft 
had been in the habit of presenting himself at dinner on the last night of 
Sessions when he was given a glass of wine which he drank to the health 
of his patrons, “expressing gratitude for past favours and hopes of favours 
to come.” But this official, who on the scaffold was wont to wear a flower 
in his buttonhole, followed old-fashioned methods, used a gallows-tackle 
which had not been improved for over two centuries and often left his 
victims struggling in the air for five minutes, owing to a short drop. Mar- 
wood, his successor, had the greatest contempt for his methods. “Old 
Calcraft strangled ’em. I execute ’em,” he used to say. He was the first 
executioner to bring science to his craft, ensuring a swift and merciful 
death. . He would often lecture to a circle of friends at the “Golden Rose” 
tavern on the part of hanging and the advantages of the “Marwood 
method.” The rope museum at his home was illuminating.—T be Solicitors 
Journal. 


Costs 


We have been asked by a subscriber to deal with the subject of the 
rcmuneration to which a solicitor is entitled in respect of business which 
falls outside the scope of conveyancing probate and litigation, such for 
example, as income-tax work,.of which solicitors frequently have a good 
deal at the present time, inquests and the like. 

We must preface our remarks by observing that the scope of Schedule 
IL of the General Order of 1882 is very wide. Section 2 of the Order 
purports to make provision for the remuneration of a solicitor in respect 
of business connected with sales, purchases, leases, mortgages, settlements 
and other matters of conveyancing, “and in respect of other business not 
being business in any action or transacted in any Court or in the Chambers 
of any Judge or Master.” Sub-section (#) and (b) of the section then 
go on to provide for the remuneration in respect of completed sales, and 
other conveyancing transactions whilst Sub-section (c) states that the soli- 
citor’s remuneration in respect of the “other business” not hereinbefore 


provided for shall be regulated according to the scale set out in Schedule I. 


There has been a good deal of ‘discussion as to the exact meaning of 
the term “other business,” but Baggallay, L. J. set the matter at rest by 
deciding in the case of Humphreys v. Jones, 31 C. D. 30, that it included 
all that business referred to in the introductory words of the section other 
than the business provided for in Sub-sections (a) and (b). Hence, it 
seems to follow that any business other than completed conveyancing 
‘transactions, the remuneration in respect of which is provided for in the 
scales set out-in Schedule I of the Order and business transacted in any 
action or in any court or in the chambers of any judge or master. falls 
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` within the ambit of Schedule I]. The wide scope of this schedule will be 


appreciated if one refers to the case of Re R. P. Morgen & Co., [1915] 1 
Ch. 182, where Neville, J. held that the scale -of remuneration set out 
therein applied to a case to counsel before and in contemplation of an 
action. 


Leaving aside such matters as probate work for which a special scale 
of remuneration is provided and: other work for which there is also pres- 
cribed scales of remuneration it will be found that the work of a solicitor 
may be classified under three broad heads, namely, completed conveyancing 
work, litigation or business transacted in a Court or in the chambers of a 
judge or master, and all other work, whether conveyancing or othet wise, 
not falling under the two preceding heads. The remuneration in respect 
of this latter class of work is to be based on the allowances provided by 
Schedule II of the General Order of 1882. 


With this principle in mind it will not be difficult to determine the 


' proper basis of remuneration for most of the miscellaneous work that comes 


the solicitor’s way. Thus, all matters relating to income-tax, up to the 
time when a case is stated for the opinion of the High Court, will come 
under the heading of “other work” referred to in Section 2 of the General 
Order and the remuneration will be regulated by Schedule IO, suitably 
adapted. So soon as a case is set down for the opinion of the High Court 
though, the work will fall under the heading of that which is transacted 
in a court and the Solicitors’ Remuneration Act will cease to apply. The 
remuneration will then be regulated by the Rules of the Supreme Court. 
Work done in connection with appeals to the Commissioners should, it is 
submitted, fall within the scope of Schedule N. 

A difficulty arises when we come to the question of the remuneration 
to which a solicitor is entitled for attending such an enquiry, as say, an 
inquest. It is true that a Coroner’s Court is regarded as a court of record 


although doubt has been expressed as to this, but it is doubtful whether - 


the draughtaman of Section 2 of the 1882 Order contemplated or intended 
that such courts as Coroner’s Courts should be included in the terms used 
in the section and this view is strengthened by the words which immediately 
follow the term “Court.” If this view is correct and inasmuch as no 
special scale of costs is made to apply to work done in connection with an 
inquest, them it seems that one can only fall back on Schedule I as a guide 
to the property remuneration. Even so, however, it must not be over- 


`, looked that the taxing master may in extraordinary cases increase or diminish 
. the charges allowed by Schedule I, if for any special reasons he thinks fit. 


This direction notwithstanding that it follows immediately after the provi- 
sion for attendances, applies to the whole of the charges set out in Schedule 
I, see re Mohan, [1893] 1 Ch. 412. Accordingly, whether or not a court 
cf inquiry such as a Coroners’ Court is-a court within the meaning of 
Section 2 of the Order of 1882, it seems fairly clear that upon taxation the 
taxing master wquid: have to make such allowance for the solicitors’ remu- 
neration as is just for if the business concerned fell outside the scope of 
Schedule II, and ss ier scale of fees is provided, then the taxing master 
would follow the of fees applicable to somewhat similar business. 

` The question whether or not this class of business is a proper subject 
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for the application of Schedule II is not unimportant, however, for it will 


be remem that the statutory increase of 20 per cent applies to this. 


Schedule. The whole question centres round the proper interpretation of 


_ the word “Court” used in Section 2 of the General Order, 1882. As 


indicated above, it is doubtful whether courts of enquiry were intended to 
be included in the term.—T he Solicitors’ Journal. 


An Age Limit for Judges 


“And if by reason of strength they be fourscore years’”—well, for 
those who have not the sprightliness of body and the clearness of mind of 
a British judge, their strength may be labour and sorrow. But we are 
happy to think that the British judge—we are not going to confine this to 
English judges, when we remember Scottish judges of longeval fame happily 
stil living, though not, so to speak, practising—refuses the imism “ot 
the Psalmist and declines to grow old. And there was that other pessimist, 
Lord Bacon, with his “age will not be defied.” Of course, we are thinking 
of the evidence given by the Lord Chief Justice before the King’s Bench 
Commission. For himself he has no experience of age. He was, he says, 
“caught young” and was made a judge at 53, and hopes to go on for another 
20 or 30 years. But if he has no experience of age himself, he finds the 
best of examples in Mr. Justice Avory. “Take my friend, Mr. Justice 
Avory. He is now, I think, in his 84th year. He sits by my side day .by 
day in Crown paper cases and in the Court of Criminal Appeal. I safel 
say, ‘if in doubt, ee it up in Mr. Justice Avory.’” So Lord Hewart wi 
not hear of a retiring age of judges. And he is only repeating the opinion 
which has been given by others in a similar position. As we have alga 
said, Lord Alverstone told the King’s Bench Commission of 1913 that a 
judge’s last 10 years were his best years, and Lord Phillimore gave his own 
experience in the words: “The work I do is so hard that if I were a 
younger man I could not do it.’—The Law Journal. 


The Film as Evidence 


~ Perhaps for the first time a cinematograph film has been produced as 
evidence in a Police court. The other day, at Chesterfield, films taken by 
the Police showing persons alleged to have been loitering in the market for 
the purpose of betting were shown to the magistrates, a screen three yards 
by two yards being used in the court. 
Ordinary photographs are not 3 uently used as evidence, and are 
sometimes of considerable assistance to court. It is necessary to 
the photographer as a witness, and often he has to explain the positions 
from which he took his various pictures, as it is easy to make a photograph 
give a wrong impression by taking it from a particular position. > 
The cinematograph film is likely to be more convincing still, for the 
characters in motion should show actions where the still photograph could 
only suggest them. The use of the cinematograph is of course, practically 
limited to those cases where a period of continugus observation can be 


2 arranged. Fortuitous “shots” are unlikely to offer themselves to a police 


4 


officer who goes about looking for anything that may turn up. 
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_ No doubt records of conversations will become common in the courts 


-in the course of a few years. In cases such as blackmail, it would be a 


great advantage if the conversation alleged to have taken place between 
the blackmailer and the victim could be made available for reproduction 
in court through the means of a hidden microphone and recording apparatus. 
There could then be very little dispute as to what was actually said, and 
cveh the tones of voice would be revealed to the court. 


These inventions help the prosecution, undoubtedly. But they may 
be of equal assistance to the defence, who may, and often do, challenge the 


recollection or the honesty of witnesses for the prosecution. Repetition 


of events and conversations by camera and sound reproduction will! elimi- 
nate most .of this diffculty.—Justice of the Peace. 


Libel by Omission 


Before Swift, J., and a special jury a Miss Puddifoot was awarded dam- 
ages for libel against a number of newspapers. 

The plaintiff complained that when an application was made for the 
revocation of her licence to give massage and other treatment, the defendant 
newspapers published reports of the inquiry which were, in her submission, 


, unfair and inaccurate, in that whereas the case against her was set out 


prominently, her‘answer was cut down to the most scanty proportions. 


She was, in fact, cleared of all the charges made against her. 


The trouble seems to have arisen through the modern practice of getting | 


„last-minute news into the paper and dropping everything that is not abso- 
lutely fresh. ‘Thus, one evening paper which had reported the case against 


the plaintiff, was able to insert the result in its “stop-press” columns., 


Another evening paper published only the opening statement, and, 
apparently discontinued interest in it from that moment because the morn- 
ing papers dealt with it next day which made it not worth while to insert 


_ the further proceedings in that evening’s editions. The sub-editor said it 


was contrary to practice, in such circumstances, to follow the case up unless 
a request is made by a party to the proceedings. 
One of the questions the learned judge put to the jury was whether, 


- looking at the whole of the evidence given at the aps bend and at the reports 
t a` in-the newspapers, were those reports fair to the plai 


tiff and accurate in 
what they said took place? The jury evidently found them not to be both 


fair and accurate. Doubtless they were accurate as far as they went, and 


meant to be fair; but the effect of this was that they left unsaid something 


that ought, in justice to the plaintiff, to have been said if not in the first 
report, then in a later one. e 

Up-to-date journalism is wonderful, and the public’ demands its news 
very fresh; but the danger of injuring someone by these methods must not 
be overlooked. A halftold story may injure, without justification, the 
reputation of an innocent person.—Justice of the Peace. 
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THE LEADER’ CONTEMPT CASE 


The following is a report of the proceedings in the Privy Council on 
the petition for special leave to appeal in the Leader contempt case: 

Present: Lord Blanesburgh, Lord Macmillan, Sir Lancelot Sanderson. 

Sir William Jowitt, x. c., Mr. J. M. Parikh and Mr. C. Sydney Smith, 
instructed by Messrs. Hy. S. L. Polak and Co., appeared for the petitioners, 
Pandit Kapildeva Malaviya, Mr. C. Y. Chintamani and Mehta Krishna Ram, 

-Mr. A. M. Dunne, x. c. and Mr. W. Wallach, instructed by the Soli- 
citor, India Office, appeared for the respondents, the Hon. the Chief Justice 
and the Judges of the High Court of Judicature at’ Allahabad. 

Sir William Jowitt: My Lords, in this case I am applying to your 
Lordships for special leave to appeal on behalf of Kapil Deo Malaviya, C. Y. 
Chintamani and Krishna Ram Mehta, three gentlemen who were found 
guilty of contempt of court, one of whom was fined and each of whom 
was ordered to pay a sum of one hundred rupees costs. May I take it that 
your Lordships have read the petition? 

Lord Blenesburgh: Yes. T a 

Sir Willisem Jowitt: Therefore, it will be sufficient for me to say that 
the contempt of court is said to have occurred in an article dealing with 
the Bar Council election. ‘There is only one sentence in that article which 
is said to constitute the contempt, which I will read, if I may. Your 
Lordships will find it at the end of the petition. It is headed with the 
words: ‘A Scandalous Situation. The Bar Council Election.’ There is 
only one serftence which is complained about at all, and the only referen 
to the Bench is this: 

In this connection it is amusing to note that when a comparatively 
undeserving lawyer is raised to the Bench, which is a fairly frequent occur- 
rence in our judicial history, it is generally claimed that if the Bar were 
asked to make the choice, it would have performed that function with 
better results. 


THREE HEADS oF CONTEMPT a 


The judicial history of the High Court of Allahabad stretches back . 
I do not know how far, but at least a hundred years, and it is said that this 
is a contempt of court which justifies the Court in availing itself. of its 
powers in regard to coptempt of court. I have looked up all the authori- 
ties that I know of referring to contempt of court; I have myself: in this. 
country been in one or two of the recent cases dealing with it,-and I 
believe I am right in saying that there is no record in the books of a con= 
tempt at all unless it falls under three heads: The first head, of course, is 
interfering with the administration of justice by commenting on some point 
in a case; that is the common illustration which we all know. The next 
illustration is a contempt ex facie the court, it may be declining to produce 
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a document, declining to answer a question or it may be some act of dis- 
courtesy towards a judge, which happily is very rare in this country. With 
regard to the third class of case, it was once said by Lord Morris at your 
Lordships’ Board -to be obsolete; but since he said that there have been two 
cases, one a criticism of Mr. Justice Darling and the other a criticism of the 


late Mr. Justice Avory, in which the courts have held that there still remains 


the offence of what I may call scandalising the court; but in those cases it 
it quite plain that to be contempt it must be criticism of a judge as a judge; 
for instance, supposing one said a judge was mixed up with some shady 
company promoters in the City or was carrying on an adulterous association 
with somebody, much as it would discredit him in the eyes of decent people 
it would not be a criticism of a judge as a judge; the law of libel, of course, 
would be open to him and he would be able to go to the courts on that 
ground, but there is no ground for saying that that could be dealt with 
as a contempt of court. Of course, you are not casting any reflection on 
a butterfly if you say that in its caterpillar stage it was a very ugly thing, 
and, in my submission, it is quite plain here that you are not criticising a 
judge as a judge when you say that in his career at the Bar he was 2 com- 
paratively undeserving lawyer. When you say such-and-such a thing has 
happened in our judicial history you do not necessarily say that it relates 
to any single member now on the Bench at all. It has sometimes happened 
that a member of the Bar has been appointed to the Bench who did not 
have a very large practice at the Bar and who has not infrequently justified 
himself on the Bench, and, conversely, that a man who has had a large 
practice at the Bar has not turned out as well on the Bench as was expected. 

t is common knowledge to all of us. All we say here is ‘when a com- 
paratively undeserving lawyer.’ If there is any criticism there, it is a criti- 
cism on the man before he came to the Bench at all. 

Lord Blenesburgh: Is not the promotion of the comparatively unde- 
serving lawyer referred to in this paragraph treated as having been a judicial 
disaster? Is not that the intention of the statement? 

Sir William Jowitt: I do not think so, my Lord. 

In this connection it is amusing to note that when a comparatively un- 
deserving lawyer is raised to the Bench, which is a fairly frequent occurrence 
in our judicial history, it is generally claimed that if the Bar were asked to 
make the choice, it would have performed that function with better results. 

That is all it says. My point is it does not necessarily criticise any 
existing Judge at all. It merely states that there have been cases in our 
judicial history where comparatively undeserving lawyers have been raised 
to the Bench. It does not criticise them as judges at all. It does not say 
they have failed on the Bench. That is the position. The principle laid 
down, which I think is undoubted, in Gray’s case; which so far as this 


country is concerned resuscitated the doctrine which was thought at one 


‘time to have lapsed, namely, scandalizing the court, has been the subject 


of very learned criticism by many authors in the Law Quarterly Review. 
It is said it was an unwarrantable extension of the law; but I accept it, as 
of course I must. 


Sir Lancelot Sanderson: We acted upon it in Calcutta, and there has 
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been another case recently, Moti Lal Ghose, reported in 41, Calcutta Series; 
that was in the year 1917. 


QUESTION OF JURISDICTION 


Sir William Jowitt: I am not saying that the judgment in Gray’s case 
is wrong. It is reported in 1900, 2 Queen’s Bench Division at page 36. 
The Lord Chief Justice, Lord Russell of Killowen, says this at page 41: 


It is a jurisdiction, however, to be exercised with scrupulous care, to be 
exercised only when the case is clear and beyond reasonable doubt; because 
if it is not a case beyond reasonable doubt the Courts will and ought to 
leave the Attorney General to proceed by criminal] information, 

In this case, I submit, it is plain that no one looking at it can say that 
this is a case which is clear and beyond reasonable doubt. ‘There is in the 
High Court of Allahabad the counterpart of the procedure by which the 
Attorney General, in this case the Advocate General, can proceed by cri- 
minal information under Statute; he is given the express power so to do, 
and my submission to your Lordships is that you must not stretch this 
document so as to constitute a contempt of court. I submit this is a case 
which does not fairly come under the doctrine of contempt of court, and, 
since that doctrine is only to be availed of in clear cases where there is no 
reasonable doubt, I therefore say this is a case of there being no jurisdiction. 
I assent to the proposition that where you have a case that clearly comes 
within the jurisdiction of the Court dealing with contempt of court, this 
Board will not review the discretion of the Court any more than it will 
re-hear a criminal case; but where you get, even in a criminal case, a viola- 
tion of one of the fundamental principles of justice, as I submit you get 
here, this Board will say that this is a case in which leave to appeal ought to 
be granted, because you have here invented for the first time a new head 
of contempt of court which does not come under any of the three I have 
suggested. I say if anything was to be done here it ought to have .been 
done by means of a criminal information filed by the person in the position 
of the Attorney General. It only remains to add this: Whatever the 
right be which a court has to protect itself is an inherent feature of the 
common law of England, and pice is a great deal to be said, I think, for 
the view that therefore courts which have inherited the common law of 
England automatically have this right. The High Court at Allahabad, 
unlike the High Courts of the peace towns, has not however inherited 
the common law of England. i 


Sir Lancelot Sanderson: Is it not a Court of Record? 
Sir William Jowitt: It is a Court of Record, my Lord. 
Sir Lancelot Sanderson: ‘That is sufficient, is it not? 


Sir Williem Jowitt: 1 think not, my Lord. In the case which your ` 


Lordships are familiar with, Surendranath Banerjea v. The Chief Justice end 
Judges of the High Court of Bengal, in 10 Indian Appeals at page 171, in 
dealing with this matter Sir Barnes Peacock, delivering the judgment of 
their Lordships’ Board, said this at page 179: 

Their Lordships are of opinion that 2 contempt of the High Court by a 
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libel such as the present, published out of Court when the Court is not 
sitting, is not included in the words “‘offences under the Indian Penal Code,” 
although the contempt may include defamation. Such an offence is some- 
thing more than mere defamation, and is of a different character. It is an 
offence which by the common law of England is punishable by the High 
Court in a summary manner by fine or imprisonment, or both. That part 
of the common law of England was introduced into the Presidency towns 
when the late Supreme Courts were respectively established by the Charters 
of Justice. 
Then he goes on to point out that those High Courts are Superior Courts 
of Record. 
Lord Blanesburgh: It does not necessarily mean that some other Courts 


_ will not in some other way obtain the same jurisdiction? Do you think 


that means that no other Court in India except those have this common 
law right? 
Sir William Jowitt: Yes, my Lord. 
Lord Blanesburgh: It does not seem to me necessarily to say so. 
Sir Williem Jowitt: I think it is a fair implication. 
Sir Lancelot Sanderson: May I draw your attention to what Sir Law- 
rence Jenkins said in the Motilal Ghose case at page 215: 
Now this is a Court of Record in all its jurisdictions, and it thus has 
power to commit for any contempt in relation to any of those jurisdictions. 
Then Mr. Justice Mookerjee says at page 242: 
Now, it is indisputable that a Court of Record has authority to punish 
for contempt. Sir Barnes Peacock observed In re Abdool and Mabtab that 
this Court, by the express terms of the Letters Patent is a Court of Record, 


and there can be no doubt that every Court of Record has the power of 
summarily punishing for contempt. 


Sir William Jowitt: ‘The only reason why I would counter that would 
be this: If that were so, the observations of Sir Barnes Peacock would 
have been unnecessary, because it would have been sufficient to say: This 
Court is a Court of Record. 


Lord Blanesburgh: He was saying that the particular Court in ques- 
tion had found the jurisdiction by another road. He said it was expressly 
authorised by the terms of their Letters Patent. 

Sir Wilttem Jowitt: Here, if your Lordships will look at the terms of 
the Letters Patent, you will find no such thing at all. 

Lord Blanesburgh: Are you suggesting that the inherent power which 
we recognize so clearly in this country does not extend to any High Court 
other than the High Courts in the Presidency towns? 

Sir Willism Jowitt: Yes, my Lord; I say that, unless you find the 
Court in question has inherited the common law of England so that it 
takes all the attributes in its wake so to speak. 


Lord Blanesburgh: You have two propositions, first of all, this is not 
a Court which has jurisdiction the same as the High Court here with regard 
to an offence which comes within the rule laid down by Lord Russell? 
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Sir Williem Jowitt: Yes, my Lord. 
Lord Blanesburgh: The second point is even if it was such a case 
of contempt it is not punishable by this High Court? 


Sir William Jowitt: Yes, my Lord. My friend, Mr. Parikh, who is - 


very familiar with this case, I am afraid I am not, points out that at the 
bottom of page 213 Sir Lawrence Jenkins says: l 


For the reasons I have expressed I think the ground on which the 
` Advocate-General founded his claim in his opening speech fails. And I 
may here point out that this would hardly have been a satisfactory basis for 
the jurisdiction invoked, as it would be of use only where the common law 
prevails, A jurisdiction so founded would, as far as I can see, be of no use 
to the High Court of Allahabad, to any High Court established under the 


recent Act, or to any of the Chief Courts, but would belong only to the - 


three High Courts which are vested with common law powers. 
So that Sir Lawrence Jenkins clearly thinks that in other than Presidency 
towns the common law powers do not extend to these courts. 

Sir Lancelot Sanderson: ï think Mr. Justice Mookerjee states it is 
applicable to any Court of Record without any qualification. 

Sir William Jowitt: At any rate, I submit that this is a matter well 
deserving of argument. 

Lord Macmillan: This is a point which is not taken in the petition, 
and apparently it was not taken below. 

Sir Williem Jowitt: No, my Lord, Mr. Parikh, to whose knowledge 
and ingenuity I am greatly indebted on this point says this point could not 
have been taken in the Court below because there is a decision binding the 
Court below to hold in the contrary sense. The first point I take is that 
it is an unwarranted extension of a doctrine which, if extended unduly, is 
a dangerous doctrine. 

Lord Blanesburgh: We should like to hear what Mr. Dunne has to 
say. 

Mr. Dunne: My Lords, it has been laid down in many cases in India, 
and has also been referred to in a case which was before the- Board, that 
where any Court of Record is dealing with 2 question of this kind it has 
the power to commit for contempt and that all that is required is that it 
should be a Court of Record. t has been laid down in various cases. 

Lord Blanesburgh: Has it been laid down since this case in 10, Indian 
Appeals? 

Mr. Dunne: Yes, my Lord, for instance in a case from Allahabad in 
34, Indian Appeals at page 41 in Re Serbadhicary, the headnote is this: 

Held, that the High Court at Allahabad had jurisdiction under Sections 7 
and 8 of its letters patent and the rules framed thereunder, to deal with 
the alleged misconduct of the appellant, a member of the English Bar, who 
had been admitted as an advocate of the court; and that under Rule 2 a 
division Court consisting of three judges (five being then present in Allah- 
abad) was properly constituted in that behalf. Held further, that it was 
the intention of Section 8 to give a wide discretion to the High Court in 
regard to the exercise of disciplinary authority. 
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They were dealing there with the question of this right to deal with 
the case under the provisions enabling them in their disciplinary jurisdic- 


tion to deal with the case of an advocate who has committed misconduct. 
In the judgment of Sir Andrew Scoble at page 45, he says: 


There is no doubt that the article in question was a libel reflecting not 
only upon Richards, J., but other judges of the High Court in their judicial 
capacity— 

Lord Blanesburgh: Sir Andrew Scoble distinguishes that so far as the 
first head is concerned. 


Mr. Dunne: Yes, my Lord— 


and in reference to their conduct in the discharge of their public duties. 
There is also no doubt that the publication of this libel constituted a con- 
tempt of Court which might have been dealt with by the High Court in 
a summary manner, by fine or imprisonment or both. 


That is a judgment of your Lordships’ Board delivered by Sir Andrew 


. Scoble, and the other Lords present were Lord Davey, Lord Robertson and 


Sir Arthur Wilson; so that there cannot be the smallest doubt that the view 
that has been taken is that the Allahabad High Court had some of the 
jurisdiction which the Calcutta High Court had, and that no doubt with 
regard to the Calcutta High Court it was perfectly true it was not only a 
Court of Record, but it had inherited all the jurisdiction of the Supreme 
Court. 

Lord Blanesburgh: Is not this later decision of the Board seriously in 
conflict with your point, Sir William? 

Sir William Jowitt: Except that this question was never argued at all. 

Mr. Dunne: There are many cases which have dealt with this matter 
not only from India, but from other Colonies, in which it has been laid 
down expresaly that, where the contempt has been of a Court of Record, 
the Court, being a Court of Record, has the power to deal with it in a 
summary manner by fine and imprisonment. 


Lord Blanesburgh: It is the quality and character of a Court of 


‘Record which gives it that jurisdiction. 


- Mr. Dunne: Yes, my Lord. Your Lordships will find in Rainy v. 
The Justices of Sierra Leone, in 8 Moore, at page 47, that the headnote 
is this: 

The Judicial Committee have no jurisdiction to entertain an appeal from 
orders made by a Court of Record in the Colonies, inflicting fines upon a 
Practitioner for contempts of Court; such Court being the sole judge of 
what constituted the contempts. Upon a reference by the Colonial Office 
to the Judicial Committee, referring the whole matter of complaint against 
the Judge concerning the contempts and the infliction of the fines, for 
their advice and opinion, the Committee advised the Crown to remit part 
of the fines, which by an Order in Council, was directed. 

The question was also dealt with in the case of Pollard v. The Chief 
Justice of the Supreme Court of Hong Kong, in 5 Moore’s Privy Council 
Cases, New Series, at page 111. 

Lord Blanesburgh: What was the sort of question? 
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Mr. Dunne: In that case what happened was this: It was admitted 
that it being a Court of Record there could be no appeal from an order of 
that Court; but what was done was it was seferred to the Government to 
request the Board to hear the case, although there was no right in the 
person who applied himself to ask for that, and the consequence was that 
the Board dealt with it upon the appeal by the Government a they 
should consider the matter. 


Lord Blanesburgb: That was a case from Hong ii 
Mr. Dunne: Yes, my Lord. 


Then the matter came up again in the same volume at page 466, in 
the case of McDermott v. The Chief Justice of the Supreme Court of British 
Guiana. It says this in the headnote at page 467: 

The Judicial Committee, considering the question of jurisdiction a pre- 
liminary limited the argument to that point: and upon a review 
of the Orders in Council and Ordinances establishing the Civil and Criminal 
Courts in British Guiana was of opinion, (1) that the Supreme Court of 
Civil Justice of that Colony was constituted a Court of Record, and had 
power to commit for contempt, and (2) that the exercise of such a power 
being discretionary was not the subject of appeal, and that the leave given 
to appeal therefrom ought not to have been granted. 


“Lord Blenesburgh: That means the Court had power? 


Mr. Dunne: Yes, my Lord, which being discretionary was not the 
subject of appeal, and that the leave given to appeal therefrom ought not 
to have been granted. 


Then there is the case in 10 Indian Appeals at page 171. If it is 
because it is a Court of Record that it has this power, it is remarkable that 
it should have been explained as it was by Sir Barnes Peacock in that case 
in 10, Indian Appeals, where he is distinguishing between the power of the 
High Courts in the Presidency towns and other Courts of India, because he 
must have known that the other High Courts were also Courts of Record. 


Sir Lancelot Sanderson: May I refer you in the Motilal Ghose case 
in 41°Calcutta to what Mr. Justice Mookerjee says at page 242, at the 
bottom of the page. 


Mr. Dunne: 


Now, it is indisputable that a Court of Record has authority to punish 
for contempt. Sir Barnes Peacock observed in In re Abdool and Mabtab 
that this Court, by the express terms of the Letters Patent, is 2 Court of 
Record, and there can be no doubt that every Court of Record has the 
power of summarily unishing for contempt. To the same effect, is the 
observation of Lord ord in McDermott v. Judges of British Guiana. 
See also Kochappa v. Sachi Devi. This proposition, when applied to cases 
of contempt of a Court of Record itself, is defended on the ground that 
the right of every superior Court of Record to punish for contempt of its 
authority or process must be deemed inherent from the very nature of its 
organisation and essential to its existence and protection and to the due 
administration of justice. 


Sir Lancelot Sanderson: If that is right, iaa is no doubt mont it. 
He bases that upon the decision of Sir Barnes Peacock. 


104 


Mr. Dunne: Yes, my Lord. ` l 

Lord Blanesburgh: 1 think we had better go on to see if he qualifies 
it in any way. g > a 

Mr. Dunne: If your Lordship pleases. | - 

But, obviously, a very different question arises, when it is claimed that a 
Court of Record has authority to punish for contempt of a subordinate 
court which is subject to its superintendence and over which it exercises 
appellate or revisional jurisdiction. _ 

Lord Blanesburgh: ‘That is a different matter altogether. 

Mr. Dunne: Then he goes on lower down: 

Now, what is a Court of Record? Blackstone, in his Commentaries 
(Book 3, Chap. Ill, page 24) states that a Court of Record is that where 
the acts and judicial proceedings are enrolled in parchment for a tual 
memorial and testimony, which rolls are called the Records of’ decan 
and are of such high and super-eminent authority that their truth is not 
to be called in question. All Courts of Record are the King’s Courts, in 
right of his Crown and Royal dignity, and, therefore, no other Court hath 
authority to fine or imprison; so that the very erection of a new jurisdiction 
with the power of fine or imprisonment makes it instantly a Court of 
Record. With regard to this statement, it : be observed that every 
Court of Record has not necessarily a power aa ee imprison, and there 
may be King’s Courts which are not of Record. 

Lord Macmillan: I do not think the passage in Sir Barnes Peacock’s 
judgment in the case in 10, Indian Appeals really justifies the view that he 
was envisaging all the cases in which contempt of court could be dealt with. 
He says the powers have expressly been given, and does not go any further. 

Mr. Dunne: Yes, my Lord. 

Lord Macmillan: It would be a very serious proposition if the High 
Court at Allahabad had no power to protect itself against contempt of 
court. 

Lord Blanesburgh: It is true, according to your view, is it not, that 
unless you can find it in that judgment of Sir Barnes Peacock there is no 
authority to be found for the proposition that a Court of Record has got 
this power? 

Mr. Dunne: I do not think he meant to say that, 

Lord Blanesburgh: If you are going to maintain that proposition, it 


is only to be read out of Sir Barnes Peacock’s judgment? I do not think ` 


we want to hear you further on this point; but we should like to hear you 
on the merits. 

Mr. Dunne: If your Lordship pleases. J submit it is a matter in 
which, according to these cases, there is no appeal if it is found by a Court 
of Record that for the protection of its own Court it is necessary to punish 
a man, because in their view his conduct does constitute a case of scandalis- 
ing thè court. 

Lord Macmillan: It is one of the few cases known to the law where 
the judge is entitled to be a judge in his own cause? 

Mr. Dunne: Yes, my Lord. In these cases I have referred your 
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Lordships to, the Board hete has said there can be no appeal in such a case, 
where a Court of Record has punished summarily in this way for contempt. 


Lord Macmillan: Unless it can be shown that no reasonable person 
could possibly have treated it as a contempt. — 

Lord Blanesburgh: Unless you could say this was not a contempt 
within, the meaning of that expression. 

Mr.'Dunne: Of course, it is very difficult and different people may 
take different views of it. I do not know whether your Lordships have 
read the reasons given by the Court. What the learned Judges said is quite 
clear. It is set out in Paragraph 19 of the Petition: 

The main question for consideration therefore is whether the article in 
question contains an unwarranted defamation of the High Court likely to 
lower its prestige in the eyes of the public and to shake their confidence in 
its capacity to administer justice. Upon the face of it, it would 
appear that Mr. Malaviya in the course of the article has gone out of his 
way to make a deliberately offensive observation as to the constitution of 

Lord Blenesburgh: Did they find that on the statement in question 
itself or on other statements? 

Mr. Dunne: It is the contemptuous way in which the observations 
were made. | 

The offendin in our opinion, clearly conveys that in recent 
years lawyers een capacity pa renee or in both have been’ elevated 
to the High Court Bench. The expression “a comparatively 
undeserving lawyer” is a particularly offensive one. It connotes a lawyer 
who is lacking either in capacity or in character or in both, and to say 
that the elevation of such lawyers to the High Court Bench is a fairly fre- 
quent occurrence in our judicial history is clearly to defame the Hi Court 
and to injure its prestige in such a way as to shake the public dence in 
its ability to administer justice. We are unable to accept the innocent 
interpretation which the learned Counsel has suggested. We are clearly of 
opinion that the words in the passage convey unwarranted and defamatory 
ctpertion on the character and ability of a number of Judges of the High 
Court who have recently been elevated to the Bench. The remarks of the 
writer of the article cannot in any sense be regarded as legitimate criticism 
of the High Court or of any of the Judges of ag tape saan 
c of their duties. in question not contain a fair 
a or comment. It is bona more or less than an insulting refer- 


which any reference to the High Court was entirely out of place. That 


the reference amounts to a contempt of court we have not the slightest — 


doubt. l : . 
Lord Blanesburgh: Is not that a somewhat extravagant interpretation 
of the words? Is there any suggestion of want of character in the words? 
T should have thought it meant undeserving as a lawyer, 2 
Mr. Dunne: The words are ‘a comparatively undeserving lawyer. | 
Lord. Blanesburgh: ‘That means in his professional position, not” his 
personal character? eae 
Sir Lancelot Sanderson: It means a person has been appointed who 
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ought not to have been appointed, does it not? 
Mr. Dunne: Yes, my Lord; it means the circumstances are such that 


a comparatively undeserving lawyer has been put up on the Bench who 
has no business to be there. 


Lord Macmillan: We are in some difficulty about this, because, first 
of all, the Court must protect itself against contempt. If you’can show 
that the language which has been used could not conceivably be regarded 
as a contempt and the Court had gone outside their reasonable jurisdiction, 
that would be one thing; but whether the Court had been held up to con- 


- tempt must depend very largely on the surrounding circumstances; it is 
“always a question of degree. 


Mr. Dunne: Surely, my Lord. 

Lord Blanesburgh: There is the danger which possibly one might get 
into if one were to attach more than their fair literal construction to the 
words, that you might find yourself in the position of enabling the Court 
by means of proceedings for contempt to interfere with legitimate criticism 
of judicial appointments, and that must never be. 


Mr. Dunne: ‘That is exactly what the learned Judges appreciated. 


Lord Blanesburgh: Is it not possible that the learned Judges came to 
the conclusion at which they arrived by attributing to the words a meaning 
which they do not naturally bear? 


Mr. Dunne: Of course, that is a matter for your Lordships to con- 
sider. May I submit one thing for your Lordships’ consideration. You 
are dealing with India; you are dealing with Indian people; you are dealing 
with a class of people who have not the mentality which your Lordshi 
have got or which you can extend to the public generally in England; 
prestige of the Court there must be upheld, and one must consider the class 
of persons who might be influenced by observations such as this. Of 
course, if your Lordships thought this very contemptuous reference to the 
Court is introduced in connection with a matter to-which it is not in the 
least degree germane, all it is arguing is that the people who have to appoint 
members of the Bar Council do not appoint the right people and it charges 
this as being one of the mischiefs that arises in India, and that that happens 
because you do not have the appointments in the hands of the proper 
people— 

Lord Blanesburgh: Does not it mean that if they get Home Rule they 
are not going to be much better off than they were? 


Mr. Dunne: Very likely. Of course, the trouble is we are dealing 
with an institution where you have not got Home Rule. I submit to your 
Lordships that this comes within tHe rule that has been laid down in these 
contempt cases. It comes before your Lordships on an application for 
leave to appeal against an order which I submit was a perfectly appropriate 
order within the jurisdiction of the Court, and they have given, as I submit 
to your Lordships, reasons that cannot be cast on one side as being reasons 
that are not deserving of consideration at all, and, if that be so, then there 
cannot be an appeal, I submit, and that is what the Board has laid down 
before now, and, under those circumstances, I submit that this application 


~ 
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should be refused. 


Sm WiLuiam Jowrrr’s REPLY 


Sir William Jowitf: My Lords, on the first point raised I want to 
point out to your Lordships that it is quite true that-there has never been 
a case of an appeal to this Board in which the matter has been argued as to 
whether the right to commit for contempt of Court depends upon the com- 
mon law or not or is 2 mere attribute of a Court of Record; but in the 
English Courts there is a very clear division. Why. is it that the County 
Courts, which are Courts of Record, have not the power to commit except 
for contempt committed ex facie curiae? That is the position, and Sir 
Alexander Cockburn points that out in The Queen v. Lefroy, in Law 
Reports, 8 Queen’s Bench, at page 134. This is rather interesting, because 
there he traced the reason of the power to commit for contempt to the fact 
that the Courts were in the olden days the King himself. He says at 


page 137: , e 

I think that the judge of the county court has no authority to punish 
for contempt not committed in the face of the Court. It is perfectly 
true that it is laid down by authority, and reason shows the correctness of 
the rule, that all Courts of Record have power to fine and imprison for 
any contempt committed in the face of the Court; for the power is neces- 
fary for the due administration of justice, to prevent the Court being inter- 
rupted. But it is quite another thing to say that every inferior court of 
record shall have power to fine or imprison for contempt of court when 
that contempt is committed out of court, as the writing or publication of 
articles reflecting on the conduct of the judge. There are other remedies 
for such proceedings. The power to commit for contempt is fully gone 
into by Blackstone and Hawkins; but though this power is recognised in 
the superior courts, it is nowhere said that an inferior court of record has 
any power to proceed for contempt out of court; and there is an obvious 
distinction between the superior courts and other courts of record. In the 
case of the superior courts at Westminster, which represent the one supreme 
court of the land, this power was coeval with their original constitution, 
and has always been exercised by them. These courts were originally carved 
out of the one supreme court, and are all divisions of the ela regis, where 
it is said the king in ‘person dispensed justice and their power of committing 
for contempt was an emanation of the royal authority, for any contempt 
of the court would be a contempt of the sovereign. But it isa very differ- 
ent matter with respect to the county courts and similar inferior courts. 


So that I think the true position is this: Although it may be that the 
mere fact that you are dealing with a Court of Record necessitates for the 
due administration of justice that the Court by virtue merely of being a 
Court of Record has power to commit for contempt committed ex facie 
curiae, your Lordships, if you are going to find a mider power of committal 
than that, must find it, in my submission, from the fact that that Court is 
in the same position as one of the High Courts carrying with it the common 
law and its origin and history. It is true that so far as an appeal to your 
Lordships’ Board is concerned the point has never been gone into. 


Lord Blanesburgh: You say unless the Court derives its jurisdiction 
directly from the King it would not as a Court of Record have the power? 
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Sir William Jowitt: That is my submission; it would not have the 
power to commit for contempt unless the contempt was committed ex facie 
curiae. There is no power to commit, except in Presidency towns, for 
contempt that is not committed ex facie curiae, - 

With regard to the other class of contempt, I would add that there is 
ample power under the material sections of the Codes to avail yourself of 
the appropriate proceedings under the sections of those Codes and to punish 
people who are guilty of that class of contempt which is not committed 
ex facie curiae. The Letters Patent constituting the High Court at Allah- 
abad say that the Court shall be a Court of Record; it is not made a superior 
Court of Record; there is no adjective attached to it. 


With regard to the second’ point, I want to add this: With the very _ 
greatest respect, it seems to me that these Judges have quite plainly mis- 
apprehended the words altogether. They are leaving out the word ‘com- 
paratively.’ My friend has attached no weight at all to the adverb ‘com- 
paratively.” It means: You are not appointing the most oe man. 
When you say a man is comparatively undeserving, you y mean there 
is somebody else who is more deserving. I submit that rg Court have 
committed on the face of their judgment this cardinal error that they have 
said that a reflection on a judge before he became a judge, and therefore not 
a criticism on him as a judge, which is stressed in Gray’s case, is a contempt 
of court. The Lord Chief Justice points out it must be a criticism of a 
judge as a judge, and this is not a criticism of any judge as a judge; neither 


‘is it fair to read in the word ‘recent,’ and it is not fair to leave out the word 


‘comparatively,’ and, in my submission, applying the canon which Lord 
Russell of Killowen laid down in Gray’s case, which I submit is one of vital 
importance to observe, that in vrew of the fact that a judge is a judge in 
his own cause you might if this doctrine is to be extended stifle criticism. 
What the Court said in Gray’s case was that it must be criticism of a sudge 
as a judge. I ask your Lordships to say that this is an extension of the 
doctrine of contempt to an extent to which it ought never to be extended 
and is in the teeth of Gray’s case, because nobody has suggested that these 
words are capable of only one meaning. I submit to your Lordships that 
this Petition ought to be allowed in order that these points may be argued. | 

[Counsel and parties were directed to withdraw and after a short time 
were again called in]. 

Lord Blanesbur gb: Their Lordships, after full consideration of the 
facts and circumstances in this case, have arrived at the conclusion that it 


is not one in which they can recommend his Majesty to grant special leave 
to appeal The Leider. dated Juy 13, 1935. 
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HIGH COURT NOTIFICATION 
ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 2434|44—11 (4) * 
Dated ANababad, April 30, 1935 


THE following amendment is made in the General Rules (Civil), 
Volume II, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 

In Appendix 8(b), under the heading “9 Rajputana” on page 280, 
for the entries relating to “Danta” substitute the following: 


Agency State Court Notification 


ue, | ER e 


Danta .. | Huzur Court Amended by No. 108-LB. 
Dewan’s Court. (F. and P.), dated Feb- 
Naib Dewan’s Court. ruary 13, 1935. 

State Munsif’s Court. 

Court of the Munsif at Shri 
Mataji. 

Court of the Munsif at 
Hadad. 

Court of the Munsif at 
Tarsang. 

Court of the Munsif at 
Joita. 


ee aaa 


ENGLISH (Crv) DEPARTMENT 
NOTIFICATION No. 2454!45—19(2)* 
Dated Allahabad, May 1, 1935 
Tre following amendment is made in the Rules of the Court of 


January 18, 1898, revised and corrected up to December 3, 1931, with the 
previous approval of the Local Government: 


Parr I 


After Rule 24, add the following new rule on page 157: 

“24-A. Ina case in which a pleader or a mukhtar wishes to practise 
in more than one district under the High Court his application for his 
second or other enrolment must be forwarded to the High Court with the 
necessary endorsement by the District Judge of such second or other district, 
that in his opinion he is a suitable person for such further enrolment, such 
application for a certificate of practice in the second or other district bear- 
ing the same stamp as though it were for first enrolment. 


“Published in Government Gazette, dated Allahabad, May 11, 1935 
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Simultaneous enrolment in two or more districts, one of which is 
under the High Court and the other or others under any other High Court 
is, however, not permissible. Hence when a pleader enrolled in any other 
Fligh Court or Chief Court applies to this Court for enrolment as a pleader, 
he must submit a certificate from the Registrar to the effect that his prac- 
tice as_a pleader in such other High Court or Chief Court has been sus- 
pended.” 


ENGLISH (CrvIL) DEPARTMENT 
NOTIFICATION No. 2275|45—8 (4)* 
Dated Allahabad, April 23, 1935 


CORRIGENDUM 


In Chapter X, Rule 8, Line 3, on page 96 of the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, for the words "the Chief Court 
of the Punjab” read the words “the Chief Court of Oudh, Lucknow.” 


NOTIFICATION No. 2542|180—1 (6) * 
Dated May 4, 1935 


THE following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 

CHAPTER II 


In line 7 of the form of certificate under Sub-rule 6, Rule 53 as pro- 
mulgated by correction slip No. 11, dated December 8, 1934, after the 
word “Forfeitures” insert the words ““—Fees for the service of the Govern- 


ment Examiner of Questioned Documents.” 


wN 


NOTIFICATION No. 2552—5|1-38* 
Dated Allahabad, May 4, 1935 

Unober the provisions of Section 25 of the Bengal, Agra and Assam 
Civil Courts Act, 1887, as amended by Act No. XVI of 1911 and Act 
No. IV of 1914, the High Court is pleased to invest Mr. Vishnu Ram Mehta, 
Sessions and Subordinate Judge, Mirzapur, with the powers of Judge of a 
Court of Small Causes in Nii suits of which the subject-matter does not 
exceed Rs. 500 in value. 


NOTIFICATION No. 2578—5]1-40* 
Dated Allahabad, May 8, 1935 
Under the provisions of Section 25 of the Bengal, Agra and Assam 
Civil Courts Act, 1887, as amended by Act No. XVI of 1911 and Act 
No. IV of 1914 the High Court is pleased to invest Mr. Monindra Nath 
Banerji, Munsif, with the powers of Judge of a Court of Small Causes in’ 
all suits, of which the subject-matter does not exceed Rs. 250 in value. 


*Published ın Government Garette, dated Allahabad, May 18, 1935 
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ENGLISH (Crv) DEPARTMENT 
NOTIFICATION No. 3029|44—14(7)* 
Dated Allahabad, May 10, 1935 


THe following amendments are made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 


CHAPTER VI j 
In Clause (3), Rule 15 on page 71: 
Delete the full stop at the end of the clause, and add the following 
words: 
“or, where no order of discharge has been passed, from the date of 
the last order passed in the case.” 


*Published in Government Gazette, dated Allahabad, May 25, 1935 


NOTIFICATION No. 3256-45-22" 
Dated Allahabad, May 25, 1935 


THE following draft amendment proposed by the Rule Committee 
in the rules framed by the High Court of Judicature at Allahabad under 
Section 122 of the Code of Civil Procedure, Act V of 1908 is published for 
the information of the persons likely to be affected thereby. 

Any objection to the said amendment should be addressed in writing 
to the Registrar of the High Court of Judicature at Allahabad so as to 
reach him before July 7, 1935 when the draft amendment will be finally 
considered and passed. 

In Rule 9, Chapter I on page 7 of the Rules of the Court of January 
18, 1898, revised and corrected up to December 3, 1931, after the word 
“Registrar” in the first line add the words “or in his absence the Deputy 


Registrar.” 


ENGLISH (CrviL) DEPARTMENT 
NOTIFICATION No. 3257-35 (a)-5 
Dated Allahabad, May 25, 1935 
THE following draft amendments proposed by the Rule Committee in 


the First Schedule of the Code of Civil Procedure, Act V of 1908 are 
published for the information of persons likely to be affected thereby. 


Any objection to the said amendments should be addressed in v 


to the Registrar, High Court of Judicature at Allahabad so as to 
him before July 7, 1935, when the draft amendments will be finally con- 
sidered and passed. 


“Published in Goremment Gazette, dated Allahabad, June 8, 1935 
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ORDER XVII 


For the present Rules 2 and 3, substitute the following: 


“2. (1) On the day fixed for the hearing of the suit or on any 
other day to which the hearing is adjourned, the party having the right 
to begin shall state his case, indicating the relevancy of each of the 
documents produced by him and the nature of the evidence which each 
of his witnesses is expected to give and shall then produce his evidence 
in support of the issues which he is bound to prove. 


(2) The other party shall then state his case in the manner aforesaid 
and produce his evidence (if any). 

3. (1) Where there are several issues the burden of proving some 
of which lies on the other party, the party beginning may, at his 
option, either state his case in the manner aforesaid and produce his 
evidence on those issues or reserve the statement of his case and the 
production of his evidence on those issues by way of answer to the 
evidence produced by the other party; and, jn the latter case, the 
party beginning may state his case in the manner aforesaid and pro- 
duce evidence on those issues after the other party has produced all 


- his evidence. 


(2) The substance of the statement of the case provided for by 
Rules 2 and 3(1) above shall be taken down by or under the personal 


direction and superintendence of the Judge and shall form part of the 


proceedings. 

(3) After both parties have produced their evidence, the party 
beginning may address the Court on the whole case; the other party 
may then address the Court on the whole case; and the party begin- 
ning may reply generally on the whole case, provided that in doing so 
he shall not, without the leave of the Court, raise questions which 
should have been raised in the opening address.” 


ENGLISH (Crv) DEPARTMENT 
NOTIFICATION No. 3402|44—22 (20) * 
Dated Allababad, June 1, 1935 


THE following amendment is made in the General Rules (Civil), 


Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government:— 


CHAPTER XXI 
After the first proviso to Rule 20 on page 262, edd the following new 


proviso 


“Provided also that the fee received by a legal practitioner from a 


joint Hindu family, of which he is a member, for appearance in a case 
shall not be certified by him, nor shall it be taxed as costs in the decree.” 


*Publwhed in Government Gazette, dated Allahabad, June 15, 1935 
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NOTIFICATION No: 3601" 
Dated Alababad, June 12, 1935 
THe following amendments are made in the General Rules (Criminal) 


Government: 


corrected up to April 15, 1934, with the previous approval of the Local © 


APPENDIX D 
1. In Form No. 27: 

(a) At page 89, before the first entry “Offences against the State 
Chapter VI” add the following entry under column 1 and 
assign number ‘‘1” to it in the second column. 

“Criminal conspiracy Chapter VA.” 

(b) Renumber Nos. “1, 2, 3 and 4” given in the second column 
to read “2, 3, 4 and 5” respectively. 

(c) At page 90, before the entry “Cohtempts of lawful authority 

Chapter X” add the following entry under column 1 and assign 
No. “6” to it in the second column: : 
“Offences relating to elections .. Chapter IXA.” 

(d) Renumber Nos. “5, 6,7, etc. to 36” given in the second column 
to read “7, 8, 9, etc. to 38” respectively. i 
= (e) At page 93, in instruction (1) to this form for the word and 
figures “1 to 35” substitute “1 to 37.” 

(f) At page 93, in instruction (2) to this form, for the figure 
“46” in line 12 substitute the figure “52.” 


(Civ SE). 
NOTIFICATION No. 3378" 
Dated Allababad, May 31, 1935 


Te following amendments are made in the General Rules (Criminal) 


corrected up to Aptil 15, 1934, with the previous approval of the Local 


Government: 
APPENDIX D 
I. (1) In Form No. 25— 


(a) At page 81 after columns 16A and 18A add the following new 
columns 16A(1) and 18A(1) respectively: 
“16A(1)—Released after admonition under Section 562, Code 
of Criminal Procedure. 
= 18A(1)—Released after admonition under Section 562, Code 
of Criminal Procedure.” 
. (b) In instruction (10) to this form on page 84— 
(i) For the figure “16A” in line 1 substitute the figures “16, 
16A, 16A(1).” 
(i) Between the figures “18A” and “18B” insert the figure 
“1gA(1).” 


“Published in Government Gazette, dated Allahabad, June 22, 1935 
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(#4) Between the figures “8A” and “8B” in line 3, insert the 
figure “8A (1).” 
(7) Between the figures “10A” and “10B” in line 4 insert the 
figure “10A(1).” 
(v) Between the figures “16A” and “16B” in the second 
Paragraph insert the figure “16A(1).” 
(2) In instruction (12) to Form No. 19 at page 72, between the 
figures “16A” and “16B” insert the figure “16A(1).” 
(3) In Form No. 12 at page 54, after columns 8A and 10A add the 


following new columns 8A(1) and 10A(1) respectively: 


“8A (1)—Released after admonition, Section 562. 
10A (1)—Released after admonition, Section 562.” 
(4) In Form No. 11 at page 49, for each of the headings in columns 
18A and 20A substitute the following: 
“Released on probation or after admonition, Section 562.” 
(5) In Form No. 15 at page 64, after columns 12A and 14A add the 
following new columns 12A(1) and 14A(1) respectively: 
“12A (1)—Released after admonition, Section 562. 
14A (1)—Released after admonition, Section 562.” 
In Form No. 28— 

(s) In Patt I at page 95, delete Sub-head “10. Offence under 
Section 19 of Act XXVII of 1871,” and re-nsmber Sub-head “11” to 
read “10.” 

(b) In Part I at page 96, delete Sub-head “5. Offence under Sec- 
tion 19 of Act XXVII of 1871” and re-number Sub-head ‘6” to 
read ae Pa 

(c) At the foot of page 97 add— 

Printed XII—25, English. 
Il. (1) In Form No. 29 at page 100, delete Sub-head “7. Non-attend- 
ance of jurors or assessors; Section 332,” and re-number the subsequent 
Sub-heads “8, 9 and 10” to read “7, 8 and 9” respectively. 
(2) In lines 3-4 of instructions to Form No. 37 at page 115— 
(a) for the word and figures “1, 7 and 9” substitute “1 and 8.” 
(6) for the word and figures “1, 3 and 4” substitute “1 and 4.” 


ENGLISH (CrviL) DEPARTMENT 
NOTIFICATION No. 3605|184—1(10)* 
| Dated AHababad, June 12, 1935 
Tue following amendment is‘made in the General Rules (Criminal), 
corrected up to April 15, 1934, with the previous approval of the Local 


Government: 
Add the following new Appendix after Appendix F: 


APPENDIX G ; 
Notification No. 124-X, dated February 19, 1935, of the Government 
of India in the Foreign and Political Department: 
*Published in Government Geretie, dated Allahabad, June 29, 1935 
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No. 124-X.—In exercise of the powers conferred by the Indian 
(Foreign Jurisdiction) Order in Council, 1902, as applicable to Tibet by 
virtue of the declaration of His Majesty in Council published with the 
Notification of the Government of: India in the Foreign and Political 
Department, No. 122-X, dated February 19, 1935, the Governor-General 
in Council is pleased to provide as follows for the administration of justice 
in respect of offences committed by and disputes arising between British 
subjects at the trade mart of Gartok or on the route thereto: 


Part I.—Criminal Jurisdiction 


For the purposes of criminal jurisdiction the following provisions shall 
apply, namely: 

1. The British Trade Agent at Gartok shall exercise the powers of a 
Magistrate of the second class as described in the Code of Criminal Proce- 
dure, 1898 (Act V of 1898), the Deputy Commissioner, Almora, shall exer- 
cise the powers of District Magistrate as described in the said Code, and 
the District and Sessions Judge, Kumaun, shall exercise the powers of a 
Court of Session as described in the said Code. 

2. A person convicted by the.British Trade Agent at Gartok in exer- 
cise of the powers hereby conferred may’ appeal to the Deputy 

sioner, Almora, a person convicted by the said Deputy Commissioner may 
appeal to the District and Sessions Judge, Kumaun, and a person convicted 
by the said District and Sessions Judge may appeal to the High Court of 
Judicature at Allahabad: 

Provided that no appeal shall lie if the sentence passed would not have 
been appealable under the law for the time being in force in British India 
in the cas of a conviction by the Deputy Commissioner, Almora, to the 
Court of Session, or in the case of a conviction by the District and Sessions 
Judge, Kumaun, to the High Court. 

3. For the purposes of the powers hereinbefore conferred the law 
relating to offences and to procedure for the time being in force 
` in British India shall be applicable so far as may be: 

Provided that the powers conferred by Sections 401 and 402 of the 
Code of Criminal Procedure, 1898 (Act V of. 1898) shall be exercisable 
only by the Governor-General in Council: 

Provided further that Sections 443 to 447 of the said Code shall not 
be applicable. 


NOTIFICATION No. 3679|45—23 (2) * oe 
Dated Allahabad, June 18, 1935 
Tue following amendment is made in the Rules of the Court of 
January 18, 1898, revised and corrected up to December 3, 1931, with the 
previous approval of the Local Government: 
Part I 


In line 7 of Clause (1), Rule 23, on page 155, insert the words “unless 
exempted by the High Court” between the words “shall have” and “passed.” 
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NOTIFICATION No. 3851-184-1-(12)* 
Dated AHababad, June 28, 1935 
Tue following amendment is made in the General Rules (Civil) 


Volume IU, corrected up to January 31, 1926, with the previous approval 
of the Local Government: 


Part IU 
Add the following new Appendix after Appendix B: 
APPENDIX C 


Notification No. 124-X, dated February 19, 1935, of the Government of 
India in the Foreign and Political Department: 
No. 124-X.—In exercise of the powers conferred by the Indian 
(Foreign Jurigdiction) Order in Council, 1902, as.applicable to Tibet by 
virtue of the declaration of His Majesty in Council published with the 


- Notification of the Government of India in the Foreign and Political 


Department, No. 122-X, dated February 19, 1935, the Governor-General 
in Council is pleased to provide as follows for the administration of justice 
in respect of offences committed by and disputes arising between British 
subjects at the trade mart of Gartok or on the route thereto: 


* + Ņ x 
Part II— Cru PROCEDURE 


For the purposes of civil -jurisdiction the following provisions shall 
apply, namely: 

1. The Code of Civil Procedure, 1908 (Act V of 1908) shall ap ly 
in so far as the same may be applicable subject to the provisions of 
Notification and to any amendments to which the said Code is for the 
time being subject in British India. 

2. The British Trade Agent at Gartok shall be a Munsif with juris- 
diction to try all original suits of which the value does not exceed Rs. 5,000, 
the Deputy Commissioner, Almora, shall be a Subordinate Judge with 
jurisdiction to try all original suits, and the District’and Sessions Judge, 
Kumaun, shall exercise the powers of a- District Court as described in the 
said Code of Civil Procedure. 

3. (1) An appeal from any decree or order of the British Trade 
Agent at Gartok shall lie to the Deputy Commissioner, Almora. 

(2) An appeal from any decree or order of the Deputy Commissioner, 
Almora, shall, subject to the provisions of the said Code of Civil Procedure, 
lie— 

(a) to the District and Sessions Judge, Kumaun, where the value 
of the original suit in which or in any proceedings arising out of which 
the decree or order was made did not exceed Rs. 5,000, and 

(b) in any other case to the High Court of Judicature at Allahabad. 
(3) An appeal from any decree or order of the District and Sessions 

Judge, Kumaun, shall lie, subject to the provisions of the said Code of Civil 
Procedure, to the High Court of Judicature at Allahabad. 


*Published in Government Garette, dated Allahabad, July 13, 1935 
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Is “Tipping” a Crime? i 


The Rotary International] Association Conference has just had raised 
before it the question as to whether tipping constitutes bribery. As there 
appears to be considerable misconception as to the legal aspect of the subject, 
it may be as well to state briefly the position. The giving of gratuities is 
not necessarily bribery but may, in certain circumstances, constitute such. 
The law on the matter was in a most unsatisfactory state until, owing to the 
efforts of the first Lord Russell of Killowen, the principal Act dealing with 
it, the Prevention of Corruption Act, 1906, 6 Ed. 7, C. 34, was passed. 

This laid down by Section 1(1) -> 

If any agent corruptly accepts or obtains, or agrees to accept or attempts 
to obtain, from any person for himself or for any other person, any gift or 
consideration as an inducement or reward for doing or forbearing to do, 
or for having after the passing of this Act done dt forborne to do, any act 
in relation to his principal’s affairs or business, or for showing or forbearing 
to show favour or disfavour to any person in relation to his principal’s 
affairs or business; or 

If any person corruptly gives or agrees to give or offers any gift or 
consideration to any agent as an inducement or reward for doing or for- 
bearing to do, or having after the passing of this Act done, or forborne 
to do, any act in relation to his principal’s affairs or business, or for show- 
ing or forbearing to show favour or disfavour to any person in relation to 
his principal’s affairs or business . . . 

He shall be guilty of a misdemeanour, and shall be liable on conviction 
to indictment to imprisonment with or without hard labour, for a term not 
exceeding two years, or to'a fine not exceeding five hundred pounds, or to 
both such ai ieee t or such fine, or on summary conviction to impri- 
sonment, with or without hard labour, for a term not exceeding four 
months, or to a fine not exceeding fifty pounds, or to both such imprison- 
ment and such fine. : 

“Consideration” is defined as including “valuable consideration of any 
kind,” and “agent” includes “any person employed by or acting for an- 
other,” and “principal” includes “employer.” 

An amending Act passed in 1916, 6 and 7 Geo..5, C. 64, tightened 
the law as regards cases where public bodies are concerned, and need not be 
detailed here. l 

It will be seen, therefore, that the net seems to be spread widely enough, 
and that there exists some justification for the apprehension expressed that 
not only money gifts but Christmas and other presents may in fact, if not 
in intention, be properly held to be bribery. But the word “corruptly” 
indicates am essential element of the offence, which is obviously lacking in 
many of the ordinary instances of “tipping.” 

It is true that Blackburn, J., in Bewdley’s Case (1O'M. & H. 16) said 
rank in relation to the Corrupt Practices Act, 1854, corruptly doing a 

į does not mean doing it wickedly, immorally, dishonestly, or anything of 
that sort, but with the object of doing that which the legislature plainly 
means to forbid. 

But such construction would hardly apply to the taking and receiving 
of gratuities in accordance with custom well-known to, recognised by or 
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Ae aie in by an employer. For example, in some restaurants the tips 
led in a tronc under the supervision of the head waiter, and the 
yer, if not himself supervising the partition of them, at all events, 

ae Deni into express account when decicing upon the wages paid by him 

to his servants. 

The position would, of course, be ohay hes guests are notified 
not to give tips., Then a clear case of bribery would appear to arise where 
such request is surreptitiously disregarded. And gifts of cigars, ‘turkeys, 
and other acceptable luxuries to employees whose masters cannot be pre- 
sumed to have knowledge of a usual custom in the matter, would approach 
the boundary line, if not actually cross it. Each case would naturally have 
to be judged on its merits. Where such gift is of substantial value, it 
might reasonably be inferred from circumstances of secrecy attending it, 
that some special benefit had accrued to the giver. The mere fact that it 
was given after the service instead of before it would not alter its effect. 
This is clear from the bla of the sections quoted above. The moral is, 


if you tip, tip openly and only in those cases where tipping is a recognised 
practice and clearly apparent to the employer.—Tbe Law Journal. | 


Must a Wife Confess oS i 


An American Judge has just declared, apparently by way of obiter 
dictum and not as an essential part of his decision, that 2 man who is 
deceived by his prospective wife on the subject of her chastity is entitled 
to have the marriage annulled. 

This is not the Jaw in England. Such cases as Holt v. Holt, [1908] 
53 Sol. Jo., 84; Green v. haa ak 69] 21 L. T. 401, and Dawson v. Dew- 
son, [1929] 93 J. P. 187, show that not only is a husband unablets obain 
divorce or decree of nullity but he cannot even plead just and reasonable 
cause for leaving his wife because of deceit practised or false representation 
made before marriage. 


English law seems rather hard in this respect. AE TE ET 
advocate the loosening of the marriage tie or to detract from the solemnity 
of either a religious service or a civil contract meant to last for life. But 
where gross deception has been practised by a woman on the subject of her 
own chastity and the man who marries her discovers the fraud only after 


marriage, it is, we think, not unreasonable to argue that this might be a 


ground for a decree of nullity. That is to say, we are not here advocating 
an extension of the power to put an end by divorce to a marriage, entered 
into by both parties with their eyes open, by reason of something that has 
happened since the marriage; but we are suggesting that where one party 
has been grossly misled ‘into the contract in such circumstances that, had 
he known the truth, he would not have entered into it at all, then there are 
good grounds for treating the marriage as no marriage, but a void ceremony 
and a nullity. 

Deceit in lesser matters would not be good ground for relief, but in 
the matter of chastity surely both parties ought to be frank with each other 
or, at all events, to refrain from wilful mis-statements. —Justice of the 
Peace. ~ z 
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l PETTY PROPRIETOR , 
Under Agrå Pre-emption Act (XI of 1922) 
RAMJIMAL v. RIAZ-UD-DIN Poy L. J. 973 P.C) o 


‘The Agra Pre-emption Act, though’ ‘short, is very inartistically worded 


and has led to numerous difficulties in its construction. The Legislature 


itself has had to intervene by Amending Acts in order to remove ambi- 
guities. Cases arising out of Sections 19 and 20 of the Act are familiar to 
_our readers. In the case under notice their Lordships of the Judicial Com- 
mittee of the Privy Council point out an omission in the Act and suggest 
the desirability of specific legislation on the point. “The question that arose 
was whether in a mahal recently formed of lands belonging formerly to 
other mahals as to some of which there was the mention of a right of pre- 
emption in the wajib-uyl-arz, and as to others the wajib-ul-arz was silent 
or it definitely negatived the existence of a right of pre-emption, ‘the 
presumption as to the existence of the right of pre-emption mentioned 
in Section 5 of the Agra Pre-emption Act (XI of 1922) could be raised. 
The Full Bench of the Allahabad High Court (1929 A. L. J. 1212=1.L. R. 
52 All. 225) answered the question in the affirmative and was of opinion 
that if arty part of a newly constituted mahal could be shown to have 


been previously subject to the right of pre-emption, then the statutory. 


presumption as to the existence of the right of pre-emption would apply 
to the whole mahal. The Judicial Committee ee however, expressed 
grave doubts as to the correctness of this view, but have not pronounced 
final decision upon it because in their opinion the case could be disposed 
of on another point, namely, that the plaintiff pre-emptor was in fact a 
mere petty proprietor and was therefore incompetent to maintain a suit 
for pre-emption in respect of a share in the mahal. It is unfortunate that 
their Lordships have-not discussed at any length the grounds on which the 
High Court has held that the phintiff had proved himself to be a co-sharer 
and had established his right to sue. Their Lordships after quoting the 
definition of the petty proprietor from the Act and after saying that both 
the lower courts in India had held that the plaintiff was not entitled to 
take part in the administration of the affairs of the mahal, observed that 
there was not a scrap of evidence to discharge the onus that lay upon the 
plaintiff to prove that he was a co-sharer and he had a right to take part 
in the administration of the affairs of the mahal. Suits for pre-emption 
are frequently of small value and cases under the Pre-emption Act are 
taken so rarely to the Privy Council that a fuller discussion by the Judicial 
Committee would have been more welcome and would have been more 
instructive. The more so because the decisions in India have so far pro- 
ceeded upon a particular interpretation of the relevant provisions of the 
Act. ‘The question is important and inasmuch as the decision of the High 
Court on this point, which has been reversed by the Judicial Committee, 
has not so far been reported, we think it desirable to examine the matter 
at some length. 

The word ‘co-sharer’ is defined in Section 4(1) of the Pre-emption 
Act as follows:— 

“ *Co-sharer’ means any person, other than a petty proprietor, entitled 
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as proprietor to any share or part in a mahal or village whether his name 
is or is not recorded in the register of proprietors.” 

The definition of ‘petty proprietor’ is in Section 4(7) and is as 
follows:— 

“ ‘Petty proprietor’ means the proprietor of a`specific plot of land in 
a mahal, who as such is not entitled to any interest in the joint lands of 
the mahal or to take part in the administration of its affairs.” 

We may at once point out the obscurity in this definition of “petty 
proprietor” on which the Legislature has shed no light. While the condi- 
tion that a petty proprietor should not be interested in the joint lands of 
the mahal is quite intelligible, it is somewhat difficult to say what the 
legislature precisely meant by providing that he should not also be entitled 
to take part in the administration of the affairs of the mahal. We are 
not aware of any statutory rules or directions defining or describing the 
nature or extent of such affairs and the rights or duties which may have 
been conferred or imposed upon the co-sharers of a mahal in relation 
thereto. The co-sharers are obviously jointly interested in the manage- 
ment of the joint lands of the mahal. For instance, they are jointly interest- 
ed in the abadi lands, in the waste lands, in the ‘common pasture lands 
and grazing rights and trees belonging to the mahal. The co-sharers may 
also be interested in the joint administration of buildings, wells, embank- 
ments, places of worship and burial grounds held in common by all the 
co-sharers as a whole. (See Sections 119 and 120 of the Land Revenue 
Act). The settling of tenants on such joint lands and conferring of 
grazing rights on pasture lands, allowing tenants and other people to build 
houses on the abadi lands may occupy the attention of the co-sharers as a 
whole. Similarly the co-sharers are interested and have a voice in the 
appointment of a lambardar or a mukhia of the village. Then again 
where the village custom does not otherwise provide, all the co-sharers are 
interested and are entitled to have a voice in the realization and enhance- 
ment of rents and in the ejectment of tenants. All this however is a 
matter of conjecture. In the definition the legislature has not indicated 
with any definite certainty the precise meaning which it attaches to this 
clause. On the face of it if a person is entitled only to specific plots of 
land a fortiori he could have no voice in the administration of the commoa 
affairs of the mahal of the nature described above. 

It will be noticed that the phraseology of the statutory definition of 
a co-sharer itself suggests that but for the express exclusion of a petty 
proprietor in the said definition, a petty proprietor would also have been 
considered a co-sharer of 2 mahal or a village. A co-sharer is said to be a 
person who owns a share or a part of a mahal. The owner of specific plots 
of land, if he cannot be said to own a share of a mahal, does undoubtedly 
own a part of the mahal or village. The isolated plots or Hagiat Mutfar- 
riqa, as it is called, owned by an individual is part and parcel of a village 
and is entered in the revenue papers of the village in which it is situated 
or the mahal to which it may have been allotted on partition. It Zs 
assessed to revenue and it does indubitably form part of the mahal. There- 
fore in a general sense a petty proprietor is a co-sharer owning at least a 
part of the mahal or the village. The Legislature therefore deliberately 
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excludes a petty proprietor co-sharer (if one may use that expression) 
from the general definition of a co-sharer and in the definition of ‘petty 
proprietor’ itself there are only two disabilities mentioned which would 


exclude a petty proprietor from the general description of co-sharers, 


namely, that the petty proprietor concerned should not be as such interested 
in the joint lands of the mahal or take part in the administration of its 
affairs. The legislature recognises that there may be some cases where 
having regard to the constitution of a village or a mahal the owner of the 
specific plot or plots of land may have as such a right of some kind in the 
joint lands or a voice in the administration of its affairs, and in those cases 
a petty proprietor would be as much a co-sharer as an individual who 
owns a fractional share in the mahal. It will be further observed that in 
the definition of co-sharer the joint or separate liability for payment of 
revenue has not been made a criterion at all. Even if an owner of a 
specific plot of land is under the law subject to a joint liability for all the 
lands in the mahal taken as a whole but is not interested in its joint lands 
nor entitled to take part in the administration of its affairs, then he would 
not be considered a co-sharer. The test which has been imposed by the 
Pre-emption Act is a statutory test and it seems has no connection witn 
the provisions in the revenue legislation in this behalf. It is however of 
interest to note that in the Agra Tenancy Act, Section 3(6), a landlord 
is defined as “a proprietor of a mahal or of a share or specific plot therein.” 
This definition suggests that a specific plot is as much a part of a mahal 
as a share therein. 


On a mere consideration of these definitions apart from any authority, 
it would appear that the method of entry in the village khewat is not a 
relevant factor. Whether the specific plots are shown in the khewat as 
an integral part of what is described as 20 biswas of 2 mahal or whether 
Ec inh aa ed it ln irr nT 
consequence. e total area of a mahal must include all the land, whether 
joint or separate, whether owned by the same body of proprietors or by 
individuals separately, which has been allotted to that mahal, it would 
include the areas of the specific plots as well as the area covered by roads, 
camping grounds, waste lands etc. Every specific plot must be part of a 
particular mahal and its area included in that mahal. It would therefore 
seem that if attention is concentrated as to the particular place which is 
assigned to the specific plots in the body of the khewat, it might lead to 
erroneous conclusion. The tests prescribed by the legislature are quite 
different and are not affected in any way by the method of the entry in 
the khewat. Those two tests are specific (1) whether the person con- 
cerned owns specific plots or not. If he does own specific plots, then (2) 
whether he is in any way interested in the joint lands, and also whether 
he is entitled to a voice in the administration of its general affairs. 

The Pre-emption Act was passed in 1922 and naturally this question 
very soon engaged the attention of the High Court. In Amin C v. 
Fad Ram, 24 A. L. J. 727, on the finding of the lower appellate court that 
the sale-deed of the specific plots held by the plaintiff pre-emptor con- 
tained a clause that "the plots were being sold without concern to anything 
else and that he was not entitled to any interest in the joint lands of -the 
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mahal, and was not entitled to take oe in the administration of his affairs,” 
his suit for pre-emption was 

Such a finding of the two lower courts was however not accepted by 
the High Court in another case, Shiva Balak Ram v. Mathura Prasad, 1930 
A. L. J. 343. It was no doubt true that the plaintiff had acquired only a 
specific plot under a deed of gift but the High Court observed in its 
judgment that “it was recited in the deed by the donor that this plot 
was a share out of the share remaining in his hands which represented the 
fraction 4-1484|2789 of the entire mahal. The deed does not say that the 
donee would not be entitled to take part in the administration of the affairs 
of the mahal. The khewat shows that the donee by virtue of this gift is 
included among the body of co-sharers who own the entire 16 annas 
measuring 659 bighas and odd. The donee is shown as a co-sharer and 
not as the owner of a miscellaneous property. ‘There is obviously a joint 
liability upon him to pay the Government revenue for the entire 16 annas. 
Revenue has not been assessed separately on his plot.” And further on it 
was observed that “no doubt the plot is a unit in the sense that it bears a 
spécific khasra number and can be identified on the spot but according 
to the khewat it is not outside the 16 annas khalsa share.” It will be 
noticed that emphasis here is laid on the inclusion of this specific plot in 
the entire 16 annas share and that it was not entered in the khewat as an 
isolated plot under the heading “Haqiat Mutfarriqa.” The same view was 
emphasised by the High Court in greater detail in the case of Phuls Devi 
y. Riaz-1id-din' which went up to the Privy Council. In this case it appeared 
that the plaintiff pre-emptor had acquired under a sale-deed dated August 
10, 1920 seven specific plots of a particular area with a proportionate 
Government revenue thereon. The vendee wanted to establish by refer- 
ence to some partition proceeding of 1906 that these ae plots stood 
outside the khalsa land, but the High Court thought that the partition 
proceeding papers were neither intelligible nor conclusive and that it was | 
a mere draft which had never been sanctioned by the Collector. Greater 
weight was attached to entries in the khewat of 1925. Dealing with the 
khewat entries the learned Judges in their judgment dated July 2, 1930 
observed as follows:— 


The sale-deeds in question were executed in 1925. At the time when 
we remanded the issues the ‘khewat’ of this village for that year was not 
on the record and the position was not quite clear. On remand the khewat 
for the year 1332 Fasli which corresponds to 1925 has been produced. 
It is of mauza Babaina, mahal ‘zard.’ In this ‘khewat’ there is a compact 
plot of land at serial No. 1 under the ‘lambardarship’ of Zahur Husain 
which represents 20 biswas is stated to be of Khalsa land in this mahal. 
‘The area of this share of 20 biswas is stated to be 186-22 acres and the 
Government revenue assessed on these 20 biswas is put down as Rs. 465-3-0. 
After these entries comes a column of the names of sharers in which we 
have a large number of persons entered including Riaz-ud-din. But these 
persons are divided into groups indicated by brackets against which the 
areas held by them are put down. The first group consists of Zahur Husain 
and others, who own 1237 bighas and odd, the second group consists of 
Riaz-ud-din, who owns 38 bighas and odd and the third group consists of 

FR. A. S11 of 1926, decided on July 2, 1930 
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Bhupal Rai who owns 12 bighas and odd. 

These bighas are ‘kachcha’ bighas and not the ordinary ‘pukka’ bighas. 
This is made clear from the entry against the name of Bhupal Rai where 
he is shown’as having 12 bighas and 13 biswas of land corresponding to 
1:99 acres. 

The Government revenue payable by these groups is separately shown 
against them and the total of chese figures makes up the exact amount of 
Rs. 465-3-0 which is the revenue assessed for the entire 20 biswas. 

As regards the area, if we take 12 bighas and 13 biswas to represent 
1-99 acres and we calculate the areas upto the first decimal only, one acre 
would be equal to 6-4 ‘kuchcha’ bighas. Calculating at this rate 186-22 
acres would give us 1,192 bighas and odd. This is the exact area which 
ig the total of the areas held by the shares of the groups. 

The result, therefore, is that Riaz-ud-din holds certain areas which form 
a pant of 186-22 areas, which represent the 20 biswas of the mahal. He 
also pays a Government revenue of Rs. 16-1-0, which is a part of the 
total, Rs. 465-3-0, assessed on the entire 20 biswas. If the lands held 
by Riaz-ud-din were excluded, the total share in the village would fall 
short of 20 biswas. 

So far as appears from the ‘khewat,’ which is the latest revenue record 
that has been produced in this case, there is nothing to suggest that Riaz- 
ud-din is treated as owning isolated plots of land outside the 20 biswas 
which have been separately assessed to revenue and for the payment of 
which there is no joint responsibility. 

We think that the entries in this ‘khewat’ are conclusive, and their effect 
is in no way diminished by the entries in the draft tarz-taqsim of 
March, 1923. ~ 

When a man is entered as 2 proprietor owning a part of the land which 
comprises the 20 biswas share and as paying Government revenue, which 
is a part of che total revenue fixed for those 20 biswas, there is, in the 
absence of any express entry to the contrary, every reason to believe that 
he is a member of the co-parcenary body. i 

If he were excluded from the co-parcenary body and had not been a 
co-sharer in the 20 biswas, he would ordinarily have been shown in the 
‘khewat’ as owning miscellaneous plots of land separately assessed to revenue 
and not represented by any fractional share out of the 20 biswas. We 
may in this connection refer to the view expressed in the case of Radha 
Kishen v. Abbasi Begam, XIX A. L. J. 859. 

It is clear that besides the areas which Riaz-ud-din owns, he has no 
interest in any joint lands.of the mahal. But there is no evidence to show 
that he has not any right to take part in the administration of the affairs 
of the mahal. The burden of proving that he is a co-sharer and that he 
has a right to take part in the administration of the mahals undoubtedly 
lies on the plaintiff who comes to Court. But in the absence of any other 
evidence to the contrary, there is no reason to hold -that he is not a 
co-sharer, when he is described in the ‘khewat’ as a member of the co- 
parcenary body, owning a fractional share of 20 biswas. The entries in 
the ‘khewat’ are presumed to be true unless the contrary is established. 

The learned advocate for-the respondent has drawn our attention to 
certain proceedings relating to the appointment of a ‘lambardar’ which 
show that after the ‘lambardar’ Zahur Husain had parted with his interests 
in the mahal, the respondent was appointed ‘lambardar’ by the Revenue 
Court. ‘That, in our opinion, has no direct bearing on the question whether 
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_ the present plaintiff is or is not a co-sharer. ` 
The gist of this finding was that though it was true that the plaintiff 
had no interest in any joint lands of the mahal, there was no evidence to 


show that he had not any right to take part in the administration of the 


-affairs of the mahal. Furthermore the khewat entry in which the plots 


held by the plaintiff pre-emptor were shown as part and parcel of the 
entire area appertaining to the 20 biswas of the mahal, was considered to be 
conclusive. Dealing with this part of the judgment their Lordships of 
the Judicial Committee observed that the onus was upon the plaintiff pre- 
emptor to show that he had a right to take part in the administration of 
the affairs of the mahal and there was no evidence led by him to discharge 
that onus. It seems therefore that the mere fact that specific plots are 
entered in that part of the khewat which relates to the 20 biswas is by 
itself no evidence of the right of the specific plot-holder to take part- in 
the administration of the affairs of the mahal, nor would that fact make 
him a co-sharer within the meaning of Section 4(1) of the Agra Pre- 
emption Act. It must also be taken on the judgment of the Judicial 
Committee that it would not be correct to style a person, who merely 
holds a specific plot of land, a co-sharer merely on the strength of the 
inclusion of his name in the khewat relating to the 20 biswas. Sections 
141 and 142 of the U. P. Land Revenue Act provide that “in the case 
of every mahal the revenue assessed thereon shall be first charged on the 
entire mahal and on the rents, profits or produce thereof, and that all the 
proprietors of the mahal are jointly and severally responsible to Govera- 
ment for the revenue assessed thereon.” It is 2 moot point whether, in a 
case like one under appeal where the specific plots are joint in the khewat 
as part and parcel of the 20 biswa ne the owner of such specific plots 
is jointly and severally liable for the revenue assessed on the entire mahal 
or whether his liability is limited to the proportionate revenue on his owa 
specific plots. It does not appear whether the attention of their Lord- 
ships of the Judicial Committee was invited to this aspect of the matter 
nor was unfortunately any reference made thereto in the judgment of 
the High Court under appeal, though this point was mentioned in the 
earlier judgment of the High Court in 1930 A. L. J. 343 quoted above. 
One would imagine that such joint liability would strongly predicate that 
the person under such a liability was a co-sharer in the mahal, but as 
already pointed out it must be said that in the definition of the ‘petty 
proprietor’ this question of joint or several responsibility for the revenve 
is not mentioned as criterion in any way. The decision of the Judicial 
Committe¢ must be taken to rule definitely that mere proof of facts 
mentioned in the judgment of the High Court was insufficient to show 
that the plaintiff had a right to pre-empt, and it must now be taken that 
the series of decisions of the High Court both reported and unreported in 
which the High Court has consistently ruled that the method of entry 
in the khewat is a governing consideration is no longer good law. The 
Judicial Committee unfortunately do not directly deal with this aspect 
of the question and it can only be said that in reversing the judgment of 
the High Court they must be deemed to have dissented from this view of 
the High Court. 
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To sum up, the decision of the Privy Council must be taken to rule 
that in determining whether a person is a “co-sharer” or “petty proprietor” 
within the meaning of those terms as defined in the Agra Pre-emption Act 
(XI of 1922), the tests supplied by the definitions themselves must alone 
be applied and the mere fact that specific plots are shown in the khewat 
as an integral part of what is described as 20 biswas of a mahal is by itself 
no evidence of the right of the specific plot-holder to take part in the 
administration of the affairs of the mahal, nor would that fact make him 
a co-sharer within the meaning of Section 4(1), Agra Pre-emption Act. 
In other words the method of entry in the khewat is irrelevant for the 
purpose and any inference based on the particular place which is assigned 
to the specific plots in the body of the khewat is liable to lead to erroneous 
conclusion. 

APPENDIX 
‘The Khewat on which the High Court relied is reproduced below:— 


Extract from Kbewat of Mauxa Babaina, Mabal Zerd, for 1332 Fasli 


Names of sharers with parentage, 
caste, residence and amount of 


share held by each 


Lambardar 
Revenue and cesses of 
share 


Serial number of share 
Amount of share 


Name of thok or patti 
or both and name of 


e 


Big. Bis. 
20 |186.22465 3 0 | Zahur Husain and Mustajab- 
bis. | acres | Cesses | uddin, residents of Dera 
lambar- - | 468 3 | Sarai, City Sambhal, bearing 
dar 2 jama of Rs, 443 


zB 
ER 


1137 17 


Riaz-ud-din, resident of 
Danora, parganz Asadpur, 
‘Tehsil Gunnaur, district 
Budaun, bearing 2 jama of 
Rs. 16-1-0 


38 14 


Bhupal Rai—12 bighas and 
13 biswas, 1.99 acres jama’ 
Rs. 5; number of fields 
291/1, 292, 289/1 and 
289/2 


12 13 


Babu Ram and Mst. Kunwari 
residents of the village in 
equal shares—3'47 acres, 
jamg’ Rs. 1-2-0 


Total 1192 4 
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LAW LIBRARY 


Tue U. P. RURAL DEBT LEGISLATION, 1934. By Har Swarup Gupta and 
- Baijnath Garg. (Law Publishing House, Meerut). Price Rs. 2. 


This book contains the following Acts, viz., (1) The Agricultural 
Relief Act, (2) The Temporary Regulation of Sales Act, (3) The Tem- 
porary Regulation of Execution Act, (4) The Encumbered Estates Act 
and (5) The Usurious Loan Act as amended. ‘The General Introduction 
of nine pages deals with the circumstances which led to the passing of 
these Acts and gives a general idea of the contents of each Act. The Intro- 
ductions provided at re beginning of each Act give a more detailed sum- 
mary of the provisions of each Act. As these Acts are new there are no 
decided cases to guide the commentators, but the authors seem to have 
taken pains to explain these sections which in their opinion needed elucida- 
tion. We have no doubt that the profession will appreciate the early 
publication of this book. A notice attached to the book says that the 
Rules framed by the Local Government under the Various Acts will be 
separately published and supplied free of charge to each customer. 


Schoolboys in the Dock 


The acquittal of a thirteen year old schoolboy recently charged at the 
Mansfield Juvenile Court with the manslaughter of a schoolfellow, who had 
died as the result of-a blow from a cricket bat presents a very complete 
contrast with the proceedings at the trial of young ‘William Chetwynd, in 
1743, which involved a full-dress performance at the Old Baily and 
engaged the services of nine learned and eminent counsel for four days. 
The accused was fifteen years old, a boarder at Mr. Clare’s academy in 
Soho Square. One day, having become the happy possessor of a large 
cake, he had cut himself a piece with a pocket knife when another boy 
snatched it away. He demanded it back; the other only laughed—an 
irritating and fatal laugh, for the next moment the blade of the knife was 
in his stomach, and, a few days later, he died. The jury were in these 
embarrassing circumstances instructed to find a special verdict which was, 
however, never argued, for the boy’s family took the precaution to obtain 
a royal pardon and so, having spent four anxious months in Newgate, 
young Chetwynd was released. A few years later, the Old Bailey made 
him amends for his unpleasant experience there, for his elder brother caught 
gaol fever while listening to a trial in its unwholesome Courts and died, 
letting him into a very handsome estate.—T he Solicitors Journal. - 
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HIGH COURT NOTIFICATION* 
NOTIFICATION No. 5330|/47—24(5) 
Dated AHababad, September 14, 1935 


THe following amendments are made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval 
of the Local Government: 

CHAPTER XVII 


In Rule 4A, Sub-rule 2, Clause (1) on page 196— 

(1) In Sub-clause (a), after the words and figures “Indian Companies 
Act, 1882,” insert the words “or a company formed’under any other Act 
of the Governor General in Council or of the Indian Legislature.” 

(2) In Sub-clause (b) for the words “British India” substitute the 
words “British India, or.” i 

(3) After Sub-clause (b) add the following new sub-clause: 

“(c) a company established by Royal Charter and having a place 
of business in British India.” 





NOTIFICATION No. 5331/47—24 (3) 
Dated Allahabad, September 14, 1935 


Tue following amendments are made in the Rules of the Court, revised 
and corrected up to December 3, 1931: 


CHAPTER XXi—Page 130 


= 


l. In Rule 4, Sub-rule 2, Clause 1, as promulgated by correction - 


slip No. 16, dated April 22, 1934: 

(1) In Sub-clause (4) after the words and figures “Indian Companies 
. Act, 1882,” insert the words “or a company formed under any other Act 
of the Governor General in Council or of the Indian Legislature.” 

(2) In Sub-clause (b) for the words “British India” substitute the 
words “British India, or.” 

(3) After Sub-clause (b) add the following new sub-clause: 

“(c) a company established by Royal Charter and having a place 

of business in British India.” 

IJ. In the note within brackets under the said Rule 4, after the words 
“dated the 17th January, 1933” insert the words ‘as amended by Notifica- 
tion No. F. 242/35—Judicial, dated the 27th March, 1935.” 





(CW SIDE) 
NOTIFICATION No. 5417|83—4(9) 
Dated Allababad, September 18, 1935 


Tre following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 


“Published in Government Gazette, dated Allahabad, September 28, 1935 
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CHAPTER IU 


In Rule 44 on page 37, insert an asterisk over the word “language” in 
the seventh line of Paragraph 2, and add the following foot-note: 

“*In the case of Iran the translation shall be in Persian, or translation fee 
may be sent and the procedure laid down in High Court’s General letter No. 38, 
dated August 3, 1935, may be followed. The charges of translation given in the 
General Letter are in sterling.” 





NOTIFICATION No. 5418/P—25 
Dated Allahabad, September 18, 1935 


THe following amendment is made in the General Rules (Civil) 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Governrhent: 

CHAPTER | . 

At the end of Paragraph 1 of Rule 3 on page 1, add the following 
words: 

“provided that the District Judge, may, if he thinks it suitable, fix 
> court hours from 10 a.m. to 3-30 p.m. instead of from 10-30 a.m. to 

4 p.m. and inform the High Court accordirgly.” 





NOTIFICATION No. 4551|45—22(3)* 
Dated Allababad, August 5, 1935 


In continuation of Court’s notification No. 3256-45-22, dated May 

- 25, 1935, and with the previous approval of the Local Government, as 

required by Section 126 of the Code of: Civil Procedure, the following 

amendment is made in the Rules of the Court of January 18, 1898, revised 
and corrected up to December 3, 1931: 


CHAPTER I 


In Rule 9 on page 7, after the word “Registrar” in the first line adi 
the words “or in his absence the Deputy Registrar.” 


*Published in Government Garette, dated Allahabad, August 17, 1935 





(Civ SIDE) 


NOTIFICATION No. 4944|45—18 (6) * 
Dated Allahabad, August 26, 1935 


Tue following amendments are made in the Rules of the Court of 

January 18, 1898, revised and corrected up to December 3, 1931:— 
CHAPTER XII 

I. For the words “Rs. 5” in the second line of Rule 8A, Clause (3) 
as promulgated by correction slip No. 18, dated August 4, 1933, on page 
79, substitute the words “Rs. 2.” i 

Ul. For the words “five rupees” at the end of Paragraph 2 of Rule 11 
on page 80, substitute the words “two rupees.” 





"Published in Government Gazette, dated Allahabad, September 7, 1935 
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HIGH COURT NOTIFICATION 
NOTIFICATION No. 4238|20(c)—1(12)* 
(Crv SIDE) 

Dated Allahabad, July 19, 1935 


THe following amendment is made in the General Rules (Civil); 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 


CHAPTER XVII 
For Rule 36 on page 184, substitute the following: 


“36. (a) Each judicial officer should, under Section 30 of the Court- 
fees Act, 1870, formally appoint an officer for the purpose of cancelling 
stamps. That officer, who should ordinarily be the reader for documents 
filed in court and the Munsarim for documents presented before him, shall 
personally attend to and be personally responsible for the strict fulfilment 
of the duty of receiving documents to be filed, etamining the correctness 
and adequacy of the stamps attached thereto and immediately cancelling 
such stamps as are required by Section 30 of the Court-fees Act. ‘There is 
no objection to the ministerial officer appointed employing trustworthy 


-subordinates to do the mere manual work of cancelling the stamps, subject 


to the approval of the court, but it will be on the distinct understanding 
that that officer will be personally responsible for the due execution of the 
duty and for any defalcation or fraud that may occur in connection with it. 
“Note 1.—The presiding judge should see that punching is done immediately 
on presentation of the petitions and other documents in court. 
Note 2.—A rubber stamp in the following form shall also be used: 





It should be applied across the adhesive stamps and upon the paper on either 
side but not in such a way as to obliterate the entries thereon or to render the 
detection of forgeries more difficult. 

(2) Too strict a compliance with the provisions of Section 30 of the 
Court-fees Act’cannot be enjoined. In all cases it should be carefully seen 
that the figure-heads of the court-fee stamps are punched out, that the 
pieces are destroyed, and the stamps registered before the documents to 


. which the stamps are attached are filed or acted upon. 


(c) Every judicial officer should inspect and test the work of his 
officers from time to time so as to ensure attention to their duty and to 
limit opportunities for fraud. A very efficient check could be kept on 
any attempt to defraud Government if each presiding judge examines daily 
some of the records he handles and if he also examines periodically bundles 
of records of cases dealt with by him, taken out at random from the 
shelves in which they are placed. 





*Published in Government Garetre, dated Allahabad, August 17, 1935 
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Delayed Capital Punishment 


A report from New Orleans states that Charles Guerand, who was 
sentenced to death five years ago for murder, having recovered his sanity 
has been removed from an asylum to be hanged. 

There is something unusually shocking about the death penalty when 
it is thus delayed. We presume that Guerand was sane when he committed 
the murder and when he was tried, but became insane before the time fixed 


- for the execution. If this be so, then no doubt it is perfectly logical to 


execute him after he has recovered his sanity and has had an opportunity 
28 a sane man of putting in a plea for mitigation of sentence. Yet it seems 
cold-blooded in the extreme to tend a man for five years and help him. to 
recover his reason only to_put him to death as soon as he is well enough. 
A long term of imprisonment would surely meet such a case. 

_If capital punishment is to be justified in the eyes of ordinary people 


it must at least be inflicted without the appearance of delay; and many 


people might hold, however illogically, that it were better td put an insane 
murderer out of the world quickly than to keep him alive and insane for 
five years and then hang him because he became sane.—Justice of the 


Peace. 


Two views of Law . l 
English people are proud of their legal system and of the independence 


of judges. Those who study what is going on abroad must feel more than 


ever 

The Russian Minister of Justice has said that “every judge must remem- 
her that his decisions are intended to promote nothing but the prevailing 
policy of the State”; and General Goring has asserted that justices must be 
guided solely by State interests. 

Judged by our standards, these dicta are a negation of all that we 
understand justice to mean. The judiciary will interpret the Law of 
England according to its plain meaning, without regard to the effect of its 
decisions upon the State and its policy on the one hand, or upon the indivi- 
dual on the other; leaving the State to look after its own interests, where 
they have been found to suffer, by means of legislation, and the individual 
to promote his own interests through his elected representatives. 

The difference between the two views of the law is profound and 
makes them completely irreconcilable. Only where the individual has lost 
his sense of personal fréedom and been converted to the idea of the rule of 
a dictator will he be satisfied with a system of justice in which the Courts 
are subservient to the executive. It is, of course, a necessary part of the 
machinery of the new dictatorships. But it cannot be accepted by thought- 
ful people as the administration of justice at all. It is a poor substitute, 
this interpretation of law according to expediency. We shall do well to 
hold fast by our well-tried system, which, with all its imperfections was 


‘founded, and remains firm, upon unassailable principles suited to all times 


and to the most pressing emergencies.—Justice of the Peace. 


HIGH COURT NOTIFICATIONS 
ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 5663|20(c)—1(13)* 
Dated Allahabad, October 2, 1935 


Tre following amendments are made in the General Rules 
(Criminal), corrected up to April 15, 1934, with the previous approval 
of the Local Government: 

CHAPTER IV 


I. In Rule 8, against Clause (b) on page 11 write the word 
“deleted” for the words “punch out the ree of each court-fee 
stamp upon such paper, and record below the stamps the aggregate num- 
ber and value of stamps used to denote each separate fee;” 

Il. After Rule 8 edd the following new rule on page 11: 

“gA. (e) Each Magistrate or Sessions Judge should, under Section 
30 of the Court-fees Act, 1870, formally appoint an officer for the pur- 
pose of cancelling stamps. That officer, who should ordinarily be the 
reader for documents filed in court and the Munsarim for documents 
presented before him, shall personally attend to and be personally res- 
ponsible for the strict fulfilment of the duty of receiving documents to be 
filed, examining the correctness and adequacy of stamps attached thereto 
and immediately cancelling such stamps as are required by Section 30 of 
the Court-fees Act. ‘There is no objection to the ministerial officer 
appointed employing trustworthy subordinates to do the mere manual work 
of cancelling the stamps, subject to the approval of the court, but it will 


be on the distinct understanding that that officer will be personally respon- 


sible for the due execution of the duty and for any defalcation or fraud 
that may occur in connection with it. 
Nore 1.—The presiding judge should see that punching is done immediately 
on presentation of the petitions and other documents in court. 
Nore 2.—A rubber stamp in the following form shall also be used: 





CANCELLED 





It should be applied across the adhesive stamp and upon the paper on either 
side but not in such a way as to obliterate the entries thereon or to render the 
detection of forgeries more difficult. ` 

(b) Too strict a compliance with the provisions of Section 30 of the 
Court-fees Act cannot be enjoined. In ‘all cases it should be carefully 
seen that the figure-heads of the court-fee stamps are punched out, that 
the pieces are destroyed, and the stamps registered before the documents 
to which the stamps are attached are filed or acted upon. ` l 

(c) Every judicial officer should inspect and test the work of his 
officers from time to time so as to ensure attention to their duty and to 
limit opportunities for fraud. A very efficient check could be kept on 
any attempt to defraud Government if each presiding Judge examines 
OU eee ee ee ee er a 


*Published in Government Gazette, dated Allahabad, October 19, 1935 
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daily some of the records he handles and if he also examines periodically 
bundles of records of cases dealt with by him taken out at random from 
the shelves in which they are placed.” : 





NOTIFICATION No. 5664|35 (s)—7 
Dated Allababad, October 2, 1935 


THE following draft amendments proposed by the Rule Committee 
in the 1st Schedule to the Code of Civil Procedure (Act V of 1908) are 
published for the information of persons likely to be affected thereby. 

Any objection to the said amendments should be addressed “in writ- 
ing to the Registrar of the High Court of Judicature at Allahabad so as 
to reach him before November 19, 1935, when the draft amendments will 
be finally considered and passed. 


ORDER XX 
In Rule 19, Sub-rule (1): 
(a) Substitute a ‘comma’ for the ‘ful-stop’ at the end; and 
(b) at the end add the following words: 
“but no decree shall be passed against the plaintiff unless the claim 
to set off was within limitation on the date on which the written 
statement was presented.” 





NOTIFICATION No. 5665|167—6 (7) 


THE following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval 
of the Local Government: . ` 

CHAPTER XX , 

For the words “pending g shown in column 17” in the last line 
of Rule 27 (7) on page 251, substitute the words “bending as well as 
decided during the quarter being shown in column 19.” 





(Crv SIDE) 
NOTIFICATION No. 5753|35 (4)—8 
Dated Allahabad, October 9, 1935 


The following draft amendments proposed by the Rule Committee 
in the 1st Schedule to the Code of Civil Procedure (Act V of 1908) are 


_ published for information of persons likely to be affected thereby. 


Any objection to the said amendments should be addressed in writ- 
ing to the Registrar of the High Court of Judicature at Allahabad so as 
to reach him before November 26, 1935, when the draft amendment will 
be finally considered and passed. 

Add the following new Rule 7A: 
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_ “ZA—A Gt passing an order. under Section 47 or 144 of the Code 
of Civil Procedure or one against which an appeal is allowed by Section 104, 
or Rule 1 of Order XLII, or an order in any case, against which an 
appeal is allowed by law, shall draw up a formal order embodying its 
adjudication and the memorandum of costs incurred by me parties.” 


OrpveR XLII 
Delete Rule 3. 


` 


l CRIMINAL SIDE 
. NOTIFICATION No. 6502|8—6 (6) * 
Dated Allababad, September 13, 1935 
Tue following amendments are made in the General Rules (Criminal), 
corrected up to April 15, 1934, with the previous approval of me co 
Government: 
CHAPTER IX 
I. At‘the end of Rule 12, edd the words “as provided in Rule 14” 


on page 33. 
I. For Rule 14, Paragraph 1 on page 33, substitute the following: 
“When any payment is made into court under Rule 7, and when 
any duly signed extract bas been received by a court under Rule 9, the 
court shall make an entry of the receipt in the appropriate register and 


shall cause a cheque- -receipt for the amount to be prepared in triplicate. 


The original receipt shall be retained by the court issuing it, the counter- 
foil bearing the a “For the Officer in charge of the jail” shall at once be 
sent to the Superintendent of the Jail in a the prisoner, on. whose’ 
behalf the payment is made, is confined, and the counterfoil bearing the 
words “For the payer” shall be made over to the payer, if he is present; 
if he is not present, it shall be sent to him by post if he is not in custody, 
or through the officer in charge of the jail, if he is in jail. If the person 
sentenced to imprisonment is not in custody, the counterfoil of the 
cheque-receipt meant for the jail shall be ordered by the presiding officer 
to be kept on the record of the case.” 


——— eg 


(CIVI SIDE) 
NOTIFICATION No. 5432/45—28(5) 


Dated Allababad, September 19, 1935 
Tue following amendment is made in the Rules of the re of 


January 18, 1898, revised and corrected up to December 3, 1931, with the 
previous approval of the Local Government: 
CHAPTER XIV 


- For Rule 14, on pages 91 and 92, substitute the following: 
“14.— (1) Counsel shall be appointed i in the High Court at Govern- 
ment expense to represent. 


_ 


vy 





*Publibed in Goverment Genin, dred Allahabad, Onaber 5, 193577 
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(i) pauper accused persons where an application is made by - 
Government for enhancement of sentence. 
(ii) accused in the following cases, unless such accused has al- 
ready engaged counsel at his own cost: 
(a) appeals against acquittal filed by the Local Government 
under Section 417 of the Code of Criminal Procedure, and 
(b) all cases coming before the High Court in which a sen- 
tence of death is involved. ~ 

(2) The counsel’s fee shall be Rs. 32 per case, unless the case lasts 
for more than one day, in which case it shall be Rs. 25 per day. 

(3) Counsel appointed under this rule shall be furnished with the 
necessary papers and allowed sufficient time to prepare for the defence. 

(4) In cases in which there are more accused persons than one un- 
represented by counsel of their own, the Court shall have discretion to 
appoint separate counsel if the defence of one or more of the accused is 
inconsistent with that of another co-accused and it will be unfair for them 
to be represented by the same counsel. 

(5) In appeals against acquittal, the personal attendance of the ac- 
cused will not be allowed unless his counsel certifies that his attendance 
is necessary for the purposes of the case, as, for example, for giving instruc- 
tions in a case in which complicated questions of account or obscurities in 
evidence have to be cleared up. | 

(6) Applications for personal attendance of the accused person should 
be made in sufficient time before the date of hearing, so that if the accused 
is in custody, arrangements may be made for him to be brought before 
the High Court. If he is not in custody the District Magistrate shall, 
in cases of poverty, provide him with sufficient funds to enable him to 
proceed to the High Court.” 

ENGLIsH (CiviL) DEPARTMENT 
NOTIFICATION No. 5529|35 (4)—4 (3) 
Dated Allababad, September 24, 1935 


In continuation of Court’s notification No. 2297|35 (s)—+4, dated 
April 24, 1935, and with the previous approval of the Local Government 
as required by Section 126 of the Code of Civil Procedure, the following 
amendments are made in the 1st schedule of the said Code: 

ORDER XLI 

I. In Rule 23 for the words “Where the Court from whose decree 
an appeal is preferred has disposed of the suit on a preliminary point and 
the decree is reversed in appeal, the Appellate Court” substitute the words 
“Where an appellate court has reversed a decree and all questions arising 
in the case have not been decided, it.” 

Order XLII 

Il. For the present Rule 1(), substitute the following: 

“an order under Rule 23 of Order XLI remanding a case, 
where an appeal would lie from the decree of the Appellate 
Court;”’. 


HIGH COURT NOTIFICATIONS 
(CI SpE) 
NOTIFICATION No. 6289|83—14(5)* 
Dated Allahabad, November 7, 1935 
THe following amendments are made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 
CHAPTER III 
In Rule 8-A on page 26: 
(1) Delete the words “from courts in India” in line 1, and the word 
“direct” in line 2. 
(2) After the first sentence add the following: 
“All such summonses and other documents should be sent through the 
Pag Secretary to Government, United Provinces, for authentication by 
(3) Delete the words “emanating from the Courts in India” in 
line 9. i 


NOTIFICATION No. 6320|44—31 (2) 
Dated Allababad, November 9, 1935 
Tue following amendment is made in General Rules (Civil) Volume I, 


corrected up to March 31, 1934, with the previous approval of the Local - 


Government: 
CHAPTER XXI 
In Rule 14 on page 257, for the words “‘or-who having left the district 
in which he was originally enrolled, seeks to be again enrolled in that 
district,” substitute “or who applies to be re-enrolled in the same district 
after an interval during which his name was not on the rolls.” 


NOTIFICATION No. 6355/44—9 (31) 
Dated Allahabad, November 11, 1935 


i Træ following amendments are made in the General Rules (Civil) 
corrected up to March 31, 1934, with the previous approval of the Local 


Government: 
i CHAPTER II, VoLume I 


In Rule 23 on page 29:— 
For the full stop at the end of the first paragraph inser¢t a semi-colon 


and add the following: 
“Provided that when saleable forms have beèn prescribed by the High 
Coyrt for any purpose applications may be presented on such forms.” 


APPENDIX 4, Lisr AA, VoLuME II 
In the list of saleable forms on ‘page 70 add after Form IV-20, the 


*Published in Government Garette, dated November 73, 1935 
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following new entries: 


Part and number Description of forms 
V—7 Form of application under Act No. XXXIX of 1925 
V—8 Form of application under Act No. VII of 1890 


NOTIFICATION No. 8041/8—11 (2) 
Dated Allahabad, November 11, 1935 ` 


Træ following amendment is made in the General Rules (Criminal), 
corrected up to April 15, 1934, with the previous approval of the Local 
Government: ' 

CHAPTER X 


Add the following new rule after Rule 4 on page 38: 

“4-A. When the appeal or application of a person on bail has been 
dismissed by the High Court, the District Magistrate shall report to the 
High Court that the order to surrender to bail has been carried out.” 


ENGLISH (Crv) DEPARTMENT 
NOTIFICATION No. 8072|/8—12 (10) 
Dated Allahabad, November 13, 1935 


Træ following amendment is made in the General Rules (Criminal) 
corrected up to April 15, 1934, with the previous approval of the Local 
Government: ; 

CHAPTER XII 


In Rule 1 on page 44, add the following at the end of the exceptions 
to Class II: 
“(VI) Act No. Il of 1925. The Opium Smoking Act.” 


NOTIFICATION No. 6235/172 (a)—1 (4) 
Dated Allahabad, November 5, 1935 


THE following amendments are made in the General Rules (Civil), 
corrected up to March 31, 1934, with the previous approval of the Local 
Government: 

VOLUME | 


Add the following new paragraph at the end of Rule 45, Chapter I, 
on page 38: 

“A court may issue a commission for the examination of witnesses in 
England direct to one of the Commissioners mentioned in the list shown 
in Appendix 13, Volume II. Counsel for the applicant may nominate any 
Commissioner from this list and the court will send the commission direct 
to him and thus save the expense of obtaining an order for a commission 
through the High Court in England.” 


VoLume II 
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Add the following new Appendix after Appendix 12: ’ 


Appendix 13 _ 


“List of Standing Commissioners to take affidavits and affirmations, 
and acknowledgments of married women in England to whom commissions 


for examination of witnesses in England can also be issued. 


(Vide Para- 


graph 3 of Rule 45, Chapter I in Volume I of these rules). 


Names 


Thomas Robert Pen- 
nington. 
William Negus 


A. C. Mead 
Lewis Ward 


Henry Cecil Geare 
Nugent Chaplin 
Thomas Cato Worsfold 


James 


Sidney Francis St. Jer- 
main Steadman. 
Arthur Grenville Her- 

bert. 


Frederick Henry Gard- 


John Charles Brook- 
house. 

Percy Braby 

Howard Rumney 

George Hamilton 

Percy Edwin Walter 


Aviet William Satoor 
Abid Evans. 


Address ~ 





Westminister Chambers, Dale Street, 
Liverpool 
No. 36 Bloomsbury Square, London, 
W. C. oe i 
No. 43 Bedford Row, London, W. C. 
Central Buildings, North John Street, 
Liverpool 

No. 5 be Lincoln’s Inn Fields, London, 
W. 

No. a Dacis E Fields, Londis, 
W..C. 

No. 9 Staple Inn, London, W. C. 

No. 4 York Street, Manchester, and 
No. 8 York Street, in the: Borough 
of Heywood, Lancaster, England > 

No. 3 Commercial Street, Halifax, 
England 

Wilts and Dorset Bank Chambers; 
Bristol, England 

No. 4 Suffolk Street, Pall Mall East, 
London, S. W. 

No. 10 Cork Street, Bond Street, West 
London 


No. 95 Calmore Row, Birmingham, 
England . - 

No. 20 Finsbury Circus, London, E. C. 

No. 1 West Street, Finsbury Circus, 
London, E. C. : 

Nos. 8 and 9 Queen Street, Cheapside, 
London, E. C. 

Dacre House, Arundel ‘Street, Strand, 
London, W. C. England 

No. 12 Craven Street, Strand, London, 
W. C. England 

No. 15 Copthall venice. London, 
E. C. England ; 

No. 28 Great James Street,’ Belford 
Row, London, W. C. 

No. 76 Newgate Street, London, E.C. 1 


When gazetted 





Feb. 7, 1887 


Jan. 17, 1888 
May 4, 1889 


April 29, 1895 
Nov. 21, 1895 
July 23, 1901 
Aug. 28, 1901 
Dec: 19, 1903 
March 16, 1904 
Feb. 9, 1906 
Nov. 6, 1906 
May 8, 1909 


Nov. 1, 1909 
April 30, 1910 


May 4, 1910 
-| July 25, 1910 
July 27, 1910 
Dec. 2, 1910 
Jan. 16, 1911 


April 18, 1914 
May 14, 1923 
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Names Address When gazetted 














No. 27 Great James Street, Bedford 
Row, London, W. C. 1 

Nos. 90 and 91 Queen Street, Cheap- 
side, London, E. C. 4 

No. 46 Queen Victoria Street, London 


Robert John Kearney 
Charles Gordon Bonser 





June 25, 1923 





Nov. 5, 1923 
Jan. 10, 1924 







George Frank Dal- 









rymple Tennant. 
Henry Patrick Tabor | No. 138 Leadon Hall Street, London, me 
Lattey. E. C. England Jan. 9, 1924 
Alfred Baker Lennox House, Norfolk Street, Strand, 






i 4 

A. Charles Knight .. 
ee ae 

Joel Themaus Gold- 


smith. 


London W. C. 2 England 
No. 33 Walbrook, London E. C. 4, 
England 
No. 95 Cannon Street (Opposite 
station), London, E. C. 4 


Nov. 21, 1924 






April $, 1930 







Nov. 21, 1931 






(Crvi SIDE) 
NOTIFICATION No. 6061* 
Dated Allahabad, October 23, 1935 
Tue following amendments are made in the General Rules (Civil), 
Volume I, corrected upto March 31, 1934, with the previous approval of 
the local Government. 
1, Add the following footnote at the bottom of Form No. 135 of 
General Rules (Civil) of 1934, Volume I, page 174, Appendix 4(c): 
“Nore:—The number of suits above and below Rs. 2,000 valua- 
tion decided ‘after full trial’ should -be shown separately in the 
remarks column.” l 
2. For “Number of working days of each officer during the quarter,” 
the present heading of Column No. 18 of Form No. 135, page 174, 
Appendix 4 (c), substitute “Number of actual working days of each officer 
during the quarter excluding Saturdays.” | 


NOTIFICATION No. 6110!44—30(2) 
Dated Allahabad, October 25, 1935 

The following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 

CHAPTER X 

For the word “Government” in Line 2 of Rule 8 on Page 96, substitute 
the words “by or on behalf of the Head of any department of 
Government.” 














“Published in Government Gazette, dated Allshabad, November 9, 1935 
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HIGH COURT NOTIFICATION 
ENGLISH (Civ) DEPARTMENT” . 
NOTIFICATION No. 6462|180—32 (4) 
Dated Allababad, November 16, 1935 


Tre High Court, under the provisions of Sections 106 and 108 of 
the Government of India Act of 1915, hereby make the following rules 
laying down the procedure to be followed on receipt of the finding of the 
Tribunal of the Bar Council in cases of advocates referred to the Council 
under Section 10 of the Bar Councils Act, XX XVIII of 1926: 

“1. On. receipt of a finding by the tribunal of the Bar Council or 
of the District Court, the Chief Justice shall appoint three Judges to “hear 
the case.” The opinion of the majority shall prevail as provided in Section 
` 27 of the Letters Patent of the Court. 

2. The Registrar shall on receipt of the finding send copies of it to 
the Government Advocate and the Advocate and within ten days of the 
receipt of the finding by the tribunal of the Bar Council or of the District 
Court, the Government Advocate and the Advocate shall file objection to 
such finding, if it is desired to contest it and copy of such objections shall 
be served on the Government Advocate or the Advocate, as the case 
may be. l 

3. Where the finding of the tribunal of the Bar Council or of the 
District Court is adverse to the Advocate— 

(a) The Advocate will be heard in person or by counsel on the 
record of the tribunal of the Bar Council, or the District Court, 
as it stands. 

The Government Advocate will, if necessary, be heard in reply. 

The Advocate will, if necessary, then be heard in final reply. 

(b) Neither the Government Advocate nor the Advocate concerned 
will be entitled as of right to call any further evidence. 

(c) If in the opinion of the Court any further evidence be desir- 
able the case shall be referred back to the tribunal of the Bar 
Council or the District Court as the case may be for a further 
finding after taking ‘such further evidence. 

(d) On return of such further finding the case shall be re-heard in 
accordance with the procedure above laid down. 

4. Where the finding of the tribunal of the Bar Council or of the 
District Court as the case may be is in favour of the Advocate concerned :— 

(4) The Government Advocate will, if he desires to challenge the 
finding by the tribunal of the Bar Council, or of the District 
Judge, be heard on the record of the tribunal of the Bar 
Council, or the District Court, as it stands. 
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The Advocate concerned will, if necessary, be heard in reply. 
The Government Advocate will, if necessary,-be heard in final _ 
(b) The taking ‘of further evidence shall in this case also be go 
-ed by the rules contained in Rule 3 (b), (c) and (d)..”. 
(N.B.—These rules are in substitution of Rules 11-14 (additional rules under 
Section 12 of the Indian Bar Councils Act of 1926 which willbe found’ on pages 


174 and 175, Part V of the Rules of Court. For a ee 
porated in the rules in Part V which are being cancelled. Taa 


1 ‘ 
0 


f 


NOTIFICATION No. 6464|180—32 (1)* 
Dated Allahabad, November 16, 1935 


-THE following arhendments are made in Part V of the Rules of Court 
of January 18, 1898, revised and corrected up to December 3, 1931: 
1. Substitute the following for heading of the rules in Part V:s 
“RULES UNDER-THE INDIAN BAR COUNCILS ACT 
No. XXXVI OF 1926, AND CERTAIN. RULES FRAMED 
UNDER SECTIONS 106 AND 108 OF THE GOVERNMENT | 
OF INDIA ACT LAYING DOWN HOW THE FINDINGS OF 
TRIBUNALS OR OF DISTRICT JUDGES SHALL BE DEALT 
. WITH.” 
‘2, Cancel the additional Rules 11 to 14 inclusive on pages 174 and 
175 and substitute 
‘Rules framed under Sections 106 and 108 of the Government of 
India Act of 1915.” 


(Here insert rules published with the court’s Notification No. nee 
180—32(4) of this date.) 


” 
oY 


NOTIFICATION No. 6721-44-6(3) =. 
Dated Allababad, November 28, 1935 ` 
THE following amendments are made in the General .Rules -(Civil), 


- Volume I, corrected up to March 31, 1934, with the previous approval of 
' the Local Government: ek 


CHAPTER X. 


In the second paragraph of Rule 11(c) on page 98:—. 
For the full stop at the end substitute a semicolon and add the follow- 
ing words: 
“provided that when the charges for such copies involve an odd anna, 


a de e aes ee ea a 


“excess of such amount.” 
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_ THE HON’BLE SIR CHARLES KENDALL | 
a i We deeply regret to record the death under mace 
circuiistances of the Hon’ble Sir Charles Kendall. He had 
-Worked in the High Court in the usual way upto the 9th of 
May when the Court closed for ‘the long vacation. -He was 
| .. spending the vacation this year in India and was going to 
"i Naini Tal to join Lady and Miss Kendall who had preceded 
him there by some weeks. While going up the hill from 
4 Kathgodam, by some cause not quite clear, the car went over 
the parapet down to the khud 100 ft. below with the result ` 
that Sir Charles was killed instantaneously and the motor 
driver also died the next day. His bearer is still lying in a 
precarious condition. Sir Charles was regarded by the Bar 
` as almost an ideal Judge and was held in high esteem and ` 
. great affection. His urbanity, his courtesy, his immense 


E „patience and his impartiality as a Judge were indeed remark- 


able. It was only the other day that on the occasion of the - 
conferment of the honour of the knighthood on Sir Charles 
Kendall- glowing praise was showered on him by the entire . 
Bar. Deep feeling that has been aroused all over the. pro- 
vince by his sudden death and rich tributes that are being 
paid to his memory in every part of the country by all the 
Bar Associations and other public bodies show what high 
confidence Sir Charles had inspired over the public as a whole 
throughout the United Provinces. He joined the Indian 
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Civil Service in 1902-and aftér serving in different capacities 
was elevated to the High Gourt bench in 1926: He was due 
to "retire in the ordinary course in 1938. It is a matter of 


x great sorrow that such a noble life has been. cut off prema-" 


\ turely under such tragic” circumstances. We respectfully. 


offer to Lady and | Miss Kendall and the other members’ of the 


Pomilysout heartfelt sympathy in their great bereavement. ° 
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U. P. VILLAGE PANCHAYAT (AMENDMENT) ACT. 
. * (No. XIX oF 1934)" , ~ 
(PassED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF. 
. AGRA AND OuDH) i 
AN 
T P ACT ` | ` 
To emend the United Provinces Village Panchayat Act, 1920 


Whereas’ it is expedient to amend the United Provinces- Village Pancha- 
yat Act, 1920 (United Provinces Act VI of 1920); it is hereby enacted as” 
follows:. i 

flea -und, com 1. (1) This ee may be called the United Pro“ 
mencement. vinces Village Panchayat (Amendment) Act, 1934. 


Fa 


(2) It shall come into force on such date as the Local Government’ 


may by notification direct. 


Amendment of ection 17 2. In section 17 of the United Provinces Village 


of U. P. Act VI of 1920. ` Panchayat Act, 1920, claus (c) shall be repealed. 
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BUNDELKHAND ALIENATION OF LAND (AMENDMENT) ACI 3 


; (No. XVII oF 1934)” “ 
(Passè BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
AGRA AND OUDH.) + 
a a i AN 
ACT 


‘Fauibes to aiena the Bundelkhand Alienation of Land Act, 1903 


Whereas’ it is expedient further to amend the Bundelkhand Alienation of 
Land Act, 1903, for the purpose hereinafter appearing; - . 

And whereis the previous sanction of the Governor-General fas been `- 
obtained under sub-section (3) of section 80-A of the Government of India-” 
Act to the passing of this Act: 

It is hereby enacted as follows: 

1. This ‘Act may be called the Bundelkhand Alienation of oe 


eho des -7 C7 (Amendment) Act „1934. 
2. In ‘Act the expression “the principal Act”’ means the Bundel- - 
Definition. ; khand Alienation of Land Act, 1903. 


~ *Published in Government Gazette; dared Allahabad, January 12, 1935 © 


3. To section 6 of the principal Act shall be added the following 


Amendment of section proviso, namely: ° 
6 of the principal Act. > 


“Provided that a mortgage shall not be made in form (a) without the 
previous sanction of the Collector of the district in which the land is 
situated.” | 


` 4. In section 11(1) of the. principal Act between the words “may” 
and “make” in the first line the words “with the 

ae ae Beige previous sanction-of the Collector of the district 
in which such land is situated” shall be inserted. 


U. P. DISTRICT BOARDS (FIFTH AMENDMENT}. ACT 
(No. XXII oF 1934)* l 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITFD PROVINCES OF 
AGRA AND OUDH] 
© AN 
ACT 


Further to amend the United Provinces District Boards Act, 1922 
"(Act X of 1922) | 


Whereas it is expedient to amend the provision regarding the election 
of the members to various committees; It is hereby 
enacted as follows: 


1. This Act may be called the United Provinces District Boards (Fifth 
Short title. Amendment) Act, 1934. 


Commencement. 2. It shall come into force at once. 


3. (1) For clause (b) of section 56(1) of the United Provinces, 
ee F: frre District, Boards Act, 1922, the following shall be 
of U. P. Act X of 1922, Substituted: l ý 

“(b) by singlé transferable vote elect such of its members as it 
thinks fit for a period not exceeding one year to any committee so established, 
in accordance with the method prescribed in the Regulations made by the 
President of the Legislative Council of the United Provinces of Agra and 
Oudh in pursuance of orders 82 and 87 of the Standing Orders for the 
conduct of business and procedure to be followed in the Legislative Council 
and dated March 15, 1921, the words ‘the President’ and ‘the Council’ 
occurring in the said Regulations being for purposes of this clause read as 
“ “Chairman of the Board’ and ‘Board’ respectively, provided that the local 
Government may from time to time as it thinks fit amend the said 
Regulations for the purposes of this clause; and” - 


(2) In clause (c) of the said section for the word “appointed” the 
word “elected” shall be substituted. 


Preamble. 
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U. P. DISTRICT BOARDS (FOURTH AMENDMENT) A 
(No. XXI or 1934)* l 


(PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
AGRA AND OUDH) l 


i AN 
l ACT i 
Further to amend the United Provinces District Boards Act, 1922, X of 1922 


WHEREAS -ìt i- expedient to amend the United Provinces District 
Boards Act, 1922, for the purposes hereinafter appearing; It is hereby 
enacted as follows: : 

1. (a) This Act may be called the United Provinces District Boa: 

Short title and (Fourth Amendment) Act, 1934. 


t 
(b) It shall come into force on such date as the local Government 
shall by notification in the Gazette direct. 
2. In this Act the expression “the principal Act” means the United 


Definition -. Provinces District Boards Act, 1922. 


3. In Section 41 of the principal Act Clauses (b) and (c) shall 
Amendment .of renumbered (d) and (e) and the following shall 
ee We inserted as Clauses (b) and (c) respectively. 

(b) Unless prevented by reasonable cause, to convene and pre- 
side at meetings of the Finance Committee of the board, and to 
control, in acfordance with any rules and regulations made in this 
behalf, the transaction of business thereat; 


(a) When for reasonable cause unable to preside at a meeting 
of the Finance Committee and when its members do not include a 
vice-chairman of the board, to nominate one of the said members 

as its chairman for that particular meeting. 
4. In the last line of Sub-section (1) of Section 43 of the principal 
Amendment of Act, for the words “Clauses (e) and (b)” the words 


Section 43, of the «Clauses (a), (b) and (d)” shall be substituted. 


5. (1) After Clause (c) of Sub-section (1) of Section 45 of the 
Amendment of principal Act, the following shall be inserted as 


caer ae i Clause (d): 


“(d) if he is a member of the Finance Committee, preside in the 
absence of the chairman at the meetings of that committee unless 
prevented by reasonable cause from doing so and shall perform 
all the duties and may exercise all the powers of the chairman 
when presiding at a meeting.” 
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(2) In Sub-section (2) of Section 45 of the principal Act, the 
word “and” between the word “vice-chairman” and the words “the duties” 
shall be deleted and at the end of the Sub-section the full-stop shall be 
deleted and the words “and the duties and powers specified in Clause (d) 
by the vice-chairman who is a member of the Finance Committee or 
where both vice-chairmen are members of that committee by the senior 
eo and in his absence by the junior vice-chairman” shall be 
a \ 


6. In Section 56 of the principal Act, Sub-sections (1) and (2) 
Pe aris of s mw shall be renumbered (2) and (3) and the following shall 
56 of the principal be added as Sub-section (1): 


Act. - 


(1) (a) For the purposes of Section 158 there shall be for a 
period coterminous with the life of the board a Finance Committee 
of which the secretary of the board shall be the secretary. 


(b) The Finance Committee shall consist of the chairman of 
the board for the time being ex officio and six other members of the 
board who shall be appointed by the board by special resolution. 


(c) ‘The board may by special resolution— 


(i) remove any of the six members of the Finance Committee 
other than the chairman, and 5 

(#) fill any vacancy in the Finance Committee caused by the 
removal, resignation or death of any such member or by the 


election or nomination of any such member as chairman of the 
board. 


7. In line 1 of Clause (a) of Sub-section (2) of Section 56 of the 
eee : a principal Act the words “any other” shall be inserted 
section (i) of Se- between the words “establish” and “committees. 
tion 56 of the princi- - 
pal Act. 


8. In line 6 of Sub-section (1) of Section 57 of the principal Act 
of ce 23 et ” a 
Section 57 of the tuted. bi 
priocipal Act. 


9. For the full-stop at the end of Section 58 of the principal Act a 
Amendment of comma shall be substituted; and the following be 


Section 58 of the 
Act. added: 
“provided that a vacancy in the Finance Committee shall always 
be filled from amongst the members of the board.” 


10. At the end of Sub-section (1) of Section 59 of the principal Act 


Amendment of the full-stop shall be deleted and the following words 
Section 59 of the 
principal Act. added: : 
“except the Finance Committee, of which the chairman of the 
Board shall be ex officio chairman.” 


5 


11. Sub-sections (1) and (2) of Section 93 of the principal Act 
ces of anew shall be renumbered (2) and (3) respectively, and the 
93 of the principal following shall be added as. Sub-section (1): 

Act. 
“authorize a board to alter in any way that side of the budget 
which deals with receipts, as prepared by the Finance Committee; 


33 


or 

12. For Section 158 of the principal Act the following shall be 

Amendment of gybstituted, namely: 

principal Act. 
. “(1) The Finance Committee shall, in consultation with the 
chairman and the secretary of the board, prepare, and the chair- 
man shall lay before the board at a meeting to be held in every 
year before such date as is fixed by rule in this behalf, a complete 
account of its actual and expected receipts and expenditure for 
the year ending on the thirty-first day of March next following 
such date, together with a budget estimate of its income and 
expenditure for the year commencing on the first day of April next 
following. ; 

(2) The board shall, at the meeting referred to in Sub-section 
(1) of this section, discuss and then by a special resolution— 

(a) pass the budget as a whole, or 

(b) modify the budget by omitting or reducing any parti- 
cular item or items of expenditure which it may deem fit to 
omit or reduce, or 

(c) reject the budget as a whole. 

(3) (a) If the board modifies the budget under the provisions 
of Clause (b) of Sub-section (2) by omitting or reducing any item 
or items of expenditure or rejects the budget as a whole under the 
provisions of Clause (c) of Sub-section (2), it shall remit the 
modified budget or rejected budget as the case may be to the 
Finance Committee for consideration. 

(b) If the Finance Committee accepts as a whole the modifica- 
tions made by the board under the provisions of Clause (b) of 
Sub-section (2) the budget as modified shall be deemed to have 
been passed on the date of the board’s resolution. 

(c) If the budget has been rejected as a whole or if the Finance 
Committee does not accept as a whole the modifications made by 
the board, the said committee shall resubmit to the board either 
its original budget or an amended budget. 

(d) The chairman shall lay such budget or amended budget 
before the board and the board shall discuss it and by special resolu- 
tion either pass it as a whole or reject it as 2 whole. 

(e) If the board rejects the budget as a whole the chairman shall 
submit to the local Government the original budget of the Finance 
Committee, the amended budget of a Finance Committee, if any, 
and the budget as modified by the board if any, and the local 


Government may accept any such budget as a whole or with any 


2 @ 


such alterations as it may think fit to make or may prepare a 
budget for the board and the budget as accepted or prepared by 
the local Government shall be deemed to have been passed by the 
board. ; 

(f) If before such date as may be fixed by rule in this behalf 
the board has not passed or has not been deemed to have passed a 
budget and the chairman has not submitted any budget or budgets 
under the provisions of Clause (e), the local Government may call 
upon the chairman to furnish such information as it may require 
and may prepare a budget for the board and such budget shall be 
deemed to have been passed by the board. 


= (4) The board may with the consent of the Finance Committee 
vary or alter from time to time as circumstances may render desir- 
able'a budget passed under Clause (a) of Sub-section (2) or 
deemed to have been passed under Clause (b) of Sub-section (3) 
and the local Government may vary or alter a budget deemed to 
have been passed under Clause (¢) or (f) of Sub-section (3), and, 
where the board and the Finance Committee disagree, 2 budget 
passed under Clause (a) of Sub-section (2) or deemed to have been 
passed under Clause (6) of Sub-section (3). 


13. In Section 160 of the principal Act for the word “board” the 


Amendment cf words “Finance Committee” shall be substituted. 
Section 160 of the 


principal Act. i , 
14. In line one of Clause (b) of Sub-section (2) of Section 172 of > 
Amendment of the principal Act between the words “board” and “or” 
Cluse (b) of Sob- the following words shall be inserted: 
section (2) of Sec ? 
tion 172 of the prin- “or any committee of a board.” 
cipal Act. 
15. (i) In-column 1 of Schedule I of the principal Act the figures 
Amendment ef 56(1) and 56(2) shall be renumbered 56(2) and 56(3) 
Schedule I of the respectively, and a new figure 56(1) shall be inserted 
against which, in column 2, shall ‘occur the following: 
“to appoint and remove members of the Finance Committee other 


than the chairman.” 


(#) At the end of thè entry in column 2 of Schedule I of the 
principal Act, against Section 57 shall be added the following: 


“except the Finance Committee.” l 

(i) At the end of the entry in column 2 of Schedule I of the 
principal Act, against Section 59(1) the following shall be added: 

“other than the Finance Committee.” 

(#v) In column 2 of Schedule I of the principal Act, against 
Section 158 for the existing entry the following shall be substituted: 

“To discuss and pass or reject a budget as a whole or reduce or 
omit any item or items of expenditure.” 


U. P. AGRICULTURISTS’ RELIEF ACT “*— 
(No. XXVI or 1934) * + 
[Received the assent of the Governor-General on April 10, 1935] 


THE UNITED PROVINCES AGRICULTURISTS RELIEF ACT, 1934 


[PASSED BY THE LEGISLATIVE COUNCIL OF THE UNITED PROVINCES 
OF AGRA AND OUDH] 


An Act to make provision for the relief of agriculturists from indebtedness 


Whereas it is expedient to make provision for the relief of agriculturists 
from indebtedness; 

And whereas the previous sanction of the Governor General under 
Sec. 80-A (3) (e) of the Government of India Act has been obtained to the 
passing of this Act; 

It is hereby enacted as follows: 


CHAPTER I—PRELIMINARY 


Short title, extent and l. (1) This Act may be called the United 
commencement. Provinces Agriculturists’ Relief Act, 1934. 
(2) It extends to the whole of the United Provinces of Agra and 


Provided that the provisions of Chapter IM shall not apply to any 
mortgage to which the provisions of the Bundelkhand Land Alienation Act, 
1903 are applicable. 

(3) The Local Government may, after obtaining the approval of 
the Legislative Council, by notification in the Gezette, direct that all or 
any of the provisions of the Act shall not apply to any area which it may 

ify im the notification. 

(4) It shall come into force on such date as the Local Government 
may by notification direct. 

2. In this Act, unless there is anything repug- 
nant in the subject or context— 

(1) “Agricultural calamity” means, with reference to a particular 
debtor, a calamity other than a slump in prices on account of which— 

(a) if the debtor is a revenue paying landlord, or an under- 
proprietor in Oudh holding a sub-settlement, there has been a suspen- 
sion or remission of the revenue of any of his holdings; or 

(b) if the debtor is a landlord, holding land free of revenue, 
theré would have been a suspension or remission of the revenue of 
any of ‘his holding if revenue had been payable therefor; or 

(c) ifthe debtor is a thekadar of land, there has been a suspen- 
sion or remission of the rent of any holding payable to him; or 

(d) if the debtor is a tenant of land or a person other than a 
thekadar or an under-proprietor in Oudh holding a sub-settle- 
ment and paying rent for his land, there has been a suspension or 
remission of the rent of any holding payable by him. 


Interpretation clauses. 


ee 
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(2) “Agriculturist” means, in all sections of the Act where the 
term is used— , a 

(a) a person who, in districts not subject to the Benares Perma- 
nent Settlement Regulation, 1795, pays bad revenue not exceeding 
Rs. 1,000 per annum; or 

(b) a person who, in districts subject to the Benares Permanent 
Settlement Regulation, 1795, pays a local rate under section 109 
of the District Boards Act, 1922, not exceeding Rs. 120 per 
annum; or 

(c) a person holding land free of revenue, who pays a local 
rate under section 109 of the District Boards Act, 1922, not 
exceeding Rs. 120 per annum; or 

(d) in Oudh, an under-proprietor holding a swb-settlement of 
land the revenue of which does not exceed Rs. 1,000 per annum; or 

(e) a thekadar who holds a theka of land the revenue of which 
does not exceed Rs. 1,000 per annum; or 

(f) a n, other than a thekadar or an under-proprietor in 
Oudh holding a sub-settlement, who pays rent for agricultural 
land not exceeding Rs. 500 per annum; or 

(g) a person holding land free of rent, the area of which does 
not exceed 80 acres; or ; 

(4) a person ordinarily living outside the limits of any muni- 
cipality. who belongs to any of the classes of persons mentioned 
in schedule I: 

Provided that in Sections 2(10) (a), 3, 4, 5, 8 and Chapters IV and 
V an agriculturist means also a person who would belong to a class of 
persons mentioned in parts (@) to (g) of this sub-section, if the limits of 
land revenue, local rates, rent and area mentioned in these parts were 
omitted: 

- Provided also that no person shall be deemed to be an agriculturist 
if he is assessed to income-tax, which, if he belongs to any of the classes 
(a) to (e) above, exceeds the local rate payable on the land which he 
holds, or, if he belongs to class (f) above, exceeds 5 per cent. of his rent, 
or, if he belongs to class (g) above, exceeds Rs. 25: 

Provided er that if a non-agriculturist joins with an agriculturist 
in any transaction of loan, save for the purpose of adding his name as 
security, the agriculturist shall not, be considered as such for the purpose 
of that transaction. 


Explanation I—In this sub-section “revenue” and “rent” mean 
revenue and rent payable irrespective of the remission that may be granted 
for the slump in prices or for agricultural calamities. 

Explanation I—In the case of members of a joint Hindu family or 
joint owners or joint tenants, each member or owner or tenant shall be 
considered to be an agriculturist for the purposes of Chapters II (except 
Sections 3, 4, § and 8), I and VI, whose share or interest in revenue, loca 
rate or rent or the rent-free land, as the case may be, does not respectively 
exceed the aforesaid limits. 


Explenation II]—In Oudh an under-proprietor of specific plots not 
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holding a sub-settlement and paying rent not exceeding Rs. 500 per annum 
is an agriculturist. ` 
. Explanation IV—The word “rent” in this Sub-section includes, in 

cases where rent is payable in kind the money equivalent thereof recorded 
in the kbateuni of the previous year. 

Explanation V—The word “rent” in this sub-section shall not include 
zaid mnutalba or any amount paid in excess of the rent legally payable. 

Explanation VI—When a person pays both rent and revenue, he shall 
not be deemed to be an agriculturist for the purposes of Chapters I 
(except sections 3, 4, $ and 8), IM and VI, if the total of the rent and 
revenue annually payable by him exceeds Rs. 1,000, or if he is excluded 
from the definition of agriculturist under any of the clauses (a) to (g). 

Explanation VII—When a person, holding land in districts subject to 
the Benares Permanent Settlement Regulation, 1795, or holding land 
free of revenue, pays both rent and local rate, he shall not be deemed to 
be an agriculturist if the total of the rent and local rate annually payable 
by him exceeds Rs. 500. 


IHustrations 


(i) A person who pays Rs. 800 as revenue and Rs. 400 as rent 
is not an agriculturist as the total of rent and revenue exceeds the 
limits of Rs. 1,000. : 

(ii) A person pays Rs. 200 as revenue and Rs. 600 as rent. He 
comes under clause (a) but not under clause (f) he is not therefore 
an agriculturist. 

(3) “Bond” means a bond as defined in section 2 of the Indian 
Stamp Act, 1899. 

(4) “Collector” means the officer appointed as Collector of a district 
under the Land Revenue Act, 1901 

(5) “Court” means a civil court. 

(6) “Co-operative Society” means a society registered under the 
provisions of the Co-operative Societies Act, 1912. 

(7) “Creditor” in Chapter V means a person who, in the regular 
course of business, advances a loan as defined in this Act, and includes the 
legal representatives and the successors-in-interest, whether by inheritance, 
assignment or otherwise, of a creditor. 

(8) “Interest” includes the return to be made over and above what 
was actually lent, whether the same i} charged or sought to be recovered 
specifically by way of interest or in the form of service or otherwise. 

(9) “Land” and “landlord” shall have the same meaning as in the 
Agra Tenancy Act, 1926. À 

(10) (a) “Loan” means an advance to an agriculturist, whether of 
money or in kind, and shall include any transaction which is in substance 
a loan, but shall not include— 

(i) a loan advanced by the Local Government or by any Muni- 
cipal, District or Cantonment Board authorised by the Local Gov- 
ernment to advance loans, or by a Co-operative Society; 

(ii) except for the purposes of sections 7, 8, 33(1), 35, 36 and 
39(1), (3) and (4), small loans not exceeding Rs. 20 repayable 


"h 
à 
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within a year in fixed equated instalments the total of which does 
not exceed the principal by more than 10 or 20 per cent. according 
as the instalments are spread over a period of less than six months 
or more than six months, provided that no further interest is charged 
in addition to fixed equated instalments; and 
(it) a loan of agricultural produce repayable at the next harvest 
with not more a one-qaurter of the quantity of the said pro- 
duce by way of interest. - 
Explanation—A loan advanced as one transaction shall for the pur- 
of sub-clause (ii), be deemed to be one loan even though it is evidenced 
Pacu separate documents or by separate entries in a document. 
(b) “Secured loan” means a loan for which property other than 
agricultural produce is specifically hypothecated as security. 
(c) “Unsecured loan” means a loan which is not secured. 
(11) “Money” shall be deemed to include agricultural produce, im- 


| plements and stock. 


(12) “Prescribed” means prescribed by this Act, or by rules made 
under this Act. 

(13) “Thekadar” shall have the same meaning as in the Agra 
Tenancy Act, 1926. 

(14) “Under-proprietor” shall have the same meaning as in the Oudh 
Rent Act, 1886. i . 


CHAPTER I—Surrs AGAINST AGRICULTURISTS 


3. (1) Notwithstanding any provision in the Code of Civil Pro- 

l l cedure, 1908 to the con , the Court, at the 
rA a ie a time of passing a decree e or a prelimi- 

g : 

decree for sale in default of payment of 
money or a preliminary for foreclosure against an agriculturist, 
may, and, on the application of such agriculturist, shall, unless for reasons 
to be recorded it directs otherwise, direct that the total amount found due 
for principal, interest up to the date of the decree, and costs, if any, shall 
be paid in such number of instalments payable on the date fixed by the 
court as having regard to the circumstances of the judgment-debtor and 
the amount of the decree, the Court considers proper: 

Provided that the period of such instalment shall not extend beyond 
four years from the date of the decree in the case of an agriculturist to 
whom Chapter IH applies and beyond fifteen years from such date in the 
case of other agriculturist: — 7 

Provided furthér that, if the court is satisfied that on account of an 
agricultural calamity the payment of any instalment by a judgment- 
debtor is likely to cause hardship, it may, after notice to the decree- older, 
allow such further time for payment of such instalment as it may consider 
proper. 

(2) The Court may, at the time of passing an instalment decree” 
against an agriculturist, either attach his l property, if any, ot 
declare a charge on such property within the meaning of Section 100, 
Transfer of Property Act, 1882 to the extent of the amount decreed. 
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(3) An attachment under Sub-section (2) shall, unless the Court 
directs otherwise, subsist until the decree has been paid off or otherwise 
satisfied, and all provisions in the Code of Civil Procedure, 1908 relating 


to attachment in execution of decrees and to investigation of claims to _ 


attached property shall apply to such attachment. 


(4) If the decree provides for payment by instalments, the Court 
shall direct that, where the number of instalments allowed is four or 
five and any two instalments are in arrears, or where the number allowed 
is six or more and any three instalments are in arrears the decree-holder 
may, notwithstanding the provisions of any law for the time being in 
force, immediately enforce payment of the whole amount then remaining 


due under the decree, and in the case of a decree, for sale or foreclosure 


apply that a final decree shall be passed. 


(5) Nothing in any order made in an instalment decree shall debar 
a judgment-debtor from paying at any time, towards the satisfaction of 
the decree, the whole of the amount that may be due thereunder or any 
amount exceeding the amount of an instalment that may be fixed under 
the decree. 

4, (1) Notwithstanding anything contained in the Code of Civil 
Procedure, 1908, the rate at which future interest 
may be allowed in any decree for payment of 
money or for sale in default of payment of money or for foreclosure or 
in any order for grant of rad partion. (ries against an agriculturist shall 
not exceed the rate notified by the Government in the Gazette under 
Sub-section (2) as in force at the time when the decree or order, as the 
case may be, is passed. 

(2) As soon as possible after the rate of interest at which the Gov- 
ernment of India will lend money to the Local Government is announced, 
the Local Government shall notify that rate in the Gazette, and publish 
it in such other manner as it thinks proper, and that rate shall be the rate 
in force for future interest from such date as may be notified by the Local 
Government until such date as it is superseded by a new rate. 

5. (1) Notwithstanding anything contained in the Code of Civil 
Procedure, 1908, the Court shall, unless for reasons 
to be recorded it directs otherwise, at any time; on 
the application of the judgment-debtor and after 
notice to the decree-holder, dive that any decree for money of prelimi- 
nary decree for sale or foreclosure passed by it or by any court whose 
business has been transferred to it against an agriculturist, whether before 
or after this Act comes into force, shall be converted into a decree for 
payment by instalments drawn up in such terms at it thinks fit in 
accordance with the provisions of Section 3: 

Provided that any final decree for sale which bas not been fully satis- 
fied, passed before this Act comes into force, shall, notwithstanding any- 
thing contained in the Code of Civil Procedure, 1908, be revisable in the 
same manner and to the same extent as the preliminary decree for sale or 
foreclosure passed against an agriculturist. 

(2) If, on the application of the judgment-debtor, the court refuses 


Future interest. 


Power to fix instalments 
after the passing of decrees. 


- 
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tO grant instalments, or grants a number or period of instalments which 
the judgment-debtor considers inadequate, its order shall be appealable to 
the court to which the court passing the order is immediately subordinate 
and the decision of the appellate court shall be final. 


6. In no case shall a decree passed by a civil court against an agri- 
Timit to the execution Culturist be executed by attachment or sale of agrı- 
of decrees by sale of egri- cultural produce after a period of four years calcu- 
cultural produce lated from the date of the filing of the first appli- 
cation for execution: - 

Provided that the period during which more than one quarter of the 
nolding of the judgment-debtor has been sub-let or during which the judg- 
ment-debtor has suffered from an agricultural calamity shall be excluded 
from the period of four years mentioned in this section: 

Provided .also that, when instalments are granted under either Sec- 
tion 3 or Section 5, the period of execution allowed by this section shall, 


_in respect of each instalment, date from the day on which the instalment 


falls due. 
7. Notwithstanding anything contained in any other enactment 
Me for the time being in force, every suit for recover- 
Mahaney om WEE ingan unsecured loan in which the defendant, or, 
where there are several defendants, any of the 
defendants, is an agriculturist, shall be instituted and tried in a court with- 
in the local limits of whose jurisdiction— . 
(a) the agriculturist defendant, or any of the agriculturist 
defendants where there are more than one such defendants, actually 
and voluntarily resides; or l 
(b) in case the agriculturist defendant, or all the agricwturist 
defendants, reside outside the limits of the United Provinces of 
Agra and Oudh— . 
(1) the holding or the landed property of the agriculturist 
defendant, or any of them, if there are more than one such defen- 
dants, is situate, and 
(2) if the agriculturist defendant or none of the agriculturists 
defendants has a holding or landed property, tbe agriculturist 
defendant or any of them, if there are more than one such defen- 
dant, carries on the profession by virtue of which he is classed as 
an agriculturist. l 
8. (1) No person shall be deemed to be an agriculturist for the 
N jf Purposes of this chapter unless he was an agricul- 
P ed me turist both at the time of the advance of the loan 
as well as at the date of the suit: 

Provided that, if a person has a subsisting interest in land, but, by 
reason of a temporary transfer or for any other similar reason, does not 
for the time being pay any rent or revenue in respect thereof, he will ngot 
merely by reason La such non-payment cease to be an agriculturist. 

(2) For the purposes of Sections 3, 5 and 6 any change in the status 
of the defendant subsequent to the date of the suit in which the decree was 
passed shall be ignored, 


~ 
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CHAPTER ILI—MorTGAGES AND THEIR REDEMPTION 


9. Notwithstanding anything contained in the Transter of Property 
es Act, 1882, or any contract to the contrary, no 
Form of possesory mort- mortgage of land or grove by an agriculturist made 
a - - after the commencement of this Act shall be valid 
if, under the terms of such mortgage, possession of the mortgaged land 
or grove is’ delivered to the mortgagee, unless the mortgagee is authorized 
to retain such possession and to receive the rents and profits of such land 
or grove both in lieu of interest and towards payment of the principal, on 
condition that after the expiry of a fixed term not exceeding twenty 
years, the mortgaged land or grove shall be re-delivered to the mortgagor 
and the mortgage debt shall be deemed to have been discharged. 

Explanation (1)—For the purposes of this section “land” means and 
includes land which forms a mahal or a share or a portion of a mahal 
or specified plots in a mahal. 

Explanation (2)—Nothing in this section shall be construed to 
confer a right of effecting usufructuary mortgage of land on persons who 
do not possess ona rights in such land. 

10. Applications under this chapter shall, if the principal money 

o secured does not exceed Rs. 500, be brought before 
Tee Collector the Collector, and the word “court” in this chapter 

shall in such cases include the “Collector.” 

11. If a mortgagee holding possession under a mortgage made after 

Ejectment of mortgagee the commencement of the said Act by an agricul- 
temm. period for which he is entitled to hold and on the 
expiry of which he is bound to deliver back the mortgaged property with- 
out any payment by the mortgagor, the Court shall. on the application 


of the person entitled to possession, direct that the mortgage be redeemed, - 


eject such mortgagee, and place the person so entitled in possession, and 
may also direct the mortgagee to pay such compensation to the person 
found to have ‘been wrongly kept out of possession as it may deem 
reasonable. 
12. Notwithstanding anything contained in Section 83 of the 
eats es get Transfer of Property Act, 1832, or any contract to 
aoe i P the contrary, an agriculturist who has made a mort- 
gage either before or after the passing of this Act, 
or any other person entitled to institute a suit for redemption of the 
mortgage, may, at any time after the principal money has become due, 
and, before a suit for redemption is barred, file an application before the 
Court within whose jurisdiction the mortgaged property or any part of 
it is situate, in such form and giving such parti as the Local Govern- 
ment may by rule prescribe, and praying for an order directing that the 
mortgage be redeemed, and,. where the mortgage is with possession, that 
he be put in possession of the mortgaged property. The application shall 
be duly verified in the manner prescribed by law for the verification of 
plaints and shall state the sum which the applicant declare to the best of 
his belief to be due under the mortgage. The applicant shall at the same 
time deposit such sum with the Court. i 
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Explanation—For the purposes of Sections 11 and 12 the word 


“property” includes grove. 


13. When the application has been duly presented and the deposit 
been made, the Court shall issue a notice to the 

mortgagee to show cause on a day to be fixed in the 

notice why redemption should not be allowed. 


14. If the mortgagee appears and accepts the deposit in full dis- 
charge of his mortgage, the Court shall order that | 
Toeni EEA mere the mort be redeemed, that the money deposited 
opera by the en aie be paid to the mortgagee and that 
the title deeds, if any, in possession or power of the mortgagee shall be 
deposited in Court and be delivered to the mortgagor. 
15. If on the date fixed the applicant does not appear and the 
l _ mortgagee does not accept the deposit in full dis- 
Deo ania Pi- charge of the mortgage, the Court shall reject the 
application. 
16. If, on the date fixed or any subsequent date to which the pro- 
General procedure, and ceedings may have been postponed, the applicant 
procedure in contentious appears and the mortgagee does not appear in spite . 
cases. of notice, or the mortgagee appears and does not 
accept the money deposited by the applicant in full discharge of his 
mortgage or objects to redemption of the mortgage on any other ground, 
the Court shall hold an enquiry to determine whether the applicant is 
entitled to redeem the mortgage and whether the money deposited by him 
is sufficient. If the Court finds that the applicant is not entitled to re- 
deem, it shall reject the application. If it finds that the applicant is 
entitled to redeem, but must pay a large amount than that deposited. by 
him, the Court shall order the applicant to deposit the balance within a 
fixed period. If the applicant fails to deposit the said balance, the Court ` 
shall reject his application. If the Court finds that the applicant is 
entitled to redeem and that the amount deposited by him was sufficient 
or if it was not sufficient, the applicant has deposited the balance within 
the time fixed, it shall order that the mortgage be redeemed, that the 
money deposited be paid to the mortgagee, and that the title deeds, if any, 
in ion or power of the mortgagee shall be deposited in Court and 
shall be delivered to the mortgagor. 
“17. Where the mortgagor has rae with the Court a sum which 
. is accepted by the mortgagee under Section 14, or 
eee ye is held by. the Court.to be sufficient under Section 
16, interest on such sum shall cease to ‘run from the date of deposit. 
Where the Court finds that a larger amount than that deposited by 
the mortgagor is due, and the balance is deposited by the applicant, interest 
shall cease to run from the date of deposit of such balance. 3 
18. In all cases in which the Court orders redemption, it shall, if 
After redemption the necessary, also put the applicant in possession of 
mortgagor to be put‘ in the mortgaged property, subject to any condition 
pososion, if necessary. of the mortgage whereby a season or period of the 
year is fixed for surrendering possession. 


Mortgagee to be sum- 
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19. -If the application is rejected, the Court shall return to the 
Return of deposit. applicant the money deposited by him. 

20. No sum deposited by an applicant under the provisions of 

: this chapter while in such deposit, be attached 

a be at- by any court or revenue officer in enforcement of 

any claim against the applicant other than a claim 

arising out of the mortgage. 

21. The words “mortgagor” and “mortgagee” in this chapter 

Terms “mortgagor” and include respectively the successors-in-title of the 
“mortgages” to include their original mortgagor and the original mortgagee. 


22. (1) The Local Government may empower any Assistant 
. Investment of power on Collector of the first class to exercise the powers of 


Assistant Collectors end g Collector under this chapter, 
transfer of proceedings. - : 


(2) The Collector may transfer any proceedings under this 
pter— 


» 


(a) from his own court to that of an Assistant Collector 
empowered under Sub-section (1); 

(b) from the court of an Assistant Collector subordinate to 
him either to his own court or to that of any other Assistant 
‘Collector empowered under Sub-section (1). 

23. (1) An appeal shall lie to the District Judge from an order of 

ode a Collector or Assistant Collector passed under this 

chapter. An appeal shall lie from the order of a 

civil court passed under this chapter to i court to which original decrees 

passed by such court are ordinarily appealable, and where such decrees arc 
appealable to more courts than one, to the court of lowest jurisdiction. 


(2) No appeal shall lie from an appellate order passed under this 


section. 
When application can be _ 24. (1) No application under Section 11 or 
filed under this chapter. 12 shall be filed unless— 
(a) the applicant is an “agriculturist” on the date of the 
application, and 
(b) the mortgagor was an “‘agriculturist” at the time of the 
mortgage. 

(2) In cases in which the status of a mortgagor as “agriculturist” on 
the date of mortgage is at issue and no documentary evidence is forth- 
coming to prove it, the status of the mortgagor on that date shall be 
determined wtih reference to the entries in the record of rights or the 
annual registers prepared under the Land Revenue Act, 1901, of the year 
nearest to the year of mortgage for which they exist. 

25. No suit shall be brought in any court for any relief which can 

Ber of suit. be obtained by an application under this chapter. 

26. (1) The limitation for making an application for redemption 

: under this chapter shall be the same as that provided 
Limitation and procedure.» jin the Indian Limitation Act, 1908, for a suit for 
ae redemption. 

(2) The limitation for filing appeals and for execution of orders 
under Chapter IO shall be the same as that prescribed by law respectively 
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for appeals under the Code of Civil Procedure, 1908, and for decrees passed 
by Civil Courts. 

(3) The provision of Sections 6, 7, 8, 19 and 21 of the Indian Limi- 
tation Act, 1908, shall apply to applications under this chapter and the 
aaa of Section $ of the said Act shall apply to appeals under this 
chapter. 

27. The provisions in the Code of Civil Procedure, 1908, in regard 
: to suits shall be followed, so far as they can be 
of Civil Procedure to made applicable, to all proceedings under this chap- 
proceeding under this chap- ter, and all orders passed under this chapter ehall be 

executed in the manner prescribed for execution of 
Civil Court decrees. | 


CHAPTER IV—RATES or INTEREST 


28. (1) Notwithstanding anything in any contract to the contrary, 

no loan taken by an agriculturist after this Act 

Rate of interest on loans comes into force shall bear interest at a rate higher 
taken after the posing of than that notified by the Local Government under 
debtor is not liable to pay. Sub-section (2) as the prevailing rate of interest 


for the particular class of loan at the time loan was 
taken. 


(2) As soon as possible after the rate of interest at which the Gov- 
ernment of India will lend money to the Local Government is announced 
from time to time, the Local Government shall notify in the Gazette, and 
shall publish in such other manner as it thinks proper, the rates which 
shall be the prevailing rates of interests on secured and unsecured loans 
of the various classes mentioned in Schedule II contracted during the 


period such prevailing rates shall remain in force. Such prevailing rates 


shall come into force from such date as may be notified by the Local 
Government and shall remain in force until superseded by new rates. 

(3) Such prevailing rates as are referred to in Sub-section (2) shall 
be fixed at the percentage rate specified for different classes of loans in 
Schedule I above the rate of interest at which the Local Government 
borrows from the Government of India. ` 

29. If an unsecured loan taken after the date on which this Act 

Benefit for prompt pey- Comes into force, is, if it is not a loan for a fixed 

ment of loans taken after term, repaid within two years of the date of taking 
the pasting of this Ac. of the loan, or, if it is a loan for a fixed period, is 
repaid within such period, the debtor shall not be liable to pay interest 
at a rate higher than the prevailing rate of interest for a secured loan of 
the same class in force at the time the loan was taken. 

30. (1) Notwithstanding anything in any contract to the contrary 
no debtor shall be liable to pay interest on a loan 
decreed loans taken before taken before this Act comes into force at a rate 
this Act came into force higher than that specified in Schedule I for the 
for the period after Janu- period from January 1, 1930, till such date as may 
a te be fixed by the Local Government in the Gazette 
in this behalf. 

(2) If a decree has already been passed on the basis of a loan and 
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`. remains unsatisfied in whole or in part, the Court which passed the decree 
shall on the application of the judgment-debtor amend it by reducing, in 
accordance with the provisions of Sub-section (1), the amount decreed 
on account of interest. 

(3) A decree amended in accordance with the provisions of Sub- 
section: (2) shall be deemed to bear the date of the original decree, and, 
notwithstanding any provision in any law to the contrary, no appeal shall 
lie from any order amending a decree under that sub-section. 

(4) ‘Any amount already received by the creditor on account of 
interest in excess of that due under this section shall be credited towards 
the principal; but nothing in this section shall be deemed to entitle a 
debtor to claim refund of any part of the interest already paid by him. 

31. (1) Notwithstanding anything in any contract to’the contrary 

AER ace eh Gia. 0 loan taken after this Act comes into force shall 
“ake after this Act came Dear interest at a rate higher than that specified in 
into force after the aggregate Schedule IV, calculated on the sum originally bor- 
p pony rowed or such part of it as has not already been 
ea mm" repaid after a sum equal to the sum originally bor- 

rowed has been realized or has accrued at the con- 
tractual rate on account of interest on such loan. 

(2) Any amount already received by the creditor on account of 
interest in excess of that due under the provisions of this section shall be 
credited towards principal; but nothing in this section shall be deemed to 
entitle a debtor to claim refund of any part of the interest already paid 
by him. 


CHAPTER V—MAaINIENANCE OF ACCOUNTS 


Duty of creditor to 32. (1) A creditor shall, after the date on` 


maintain and furnish S- hich this Act comes into force, — 

(a) regularly record and maintain a còrrect account for each 
agriculturist debtor of all transactions relating to each loan 
advanced to that debtor, in such manner as the Local Government 
may prescribe; and 7 

(b) supply each agriculturist debtor every year with a full 
-and correct statement of account signed by the creditor or his 
agent of any balance or amount that may be outstanding against 
such debtor on account of each separate loan on such date as the 
Local Government may prescribe in this behalf. Such statement 
of account shall include all transactions entered into during the 
year to which the statement relates, and shall contain such details 
and particulars as the Local Government may prescribe. It shall 
be supplied to the debtor within one month of the aforesaid date 
in such form and in such manner as the Local Government may 
prescribe: 

Provided that, where there is a current account, it shall be sufficient 
* for the creditor for the purposes of Clause (4) to keep one account of all 
transactions relating thereto, and for the purposes of Clause (b) to 
furnish particulars of the balance due on the whole account, 

(2) A person to whom a statement of account has been submitted 
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under Sub-section (1) shall not be bound to acknowledge or deny its 
correctness, and his failure to protest shall not, by itself, be deemed to be 
an admission’of correctness of the account. 

(3) The account prescribed under Sub-section (1) (a) shall’ be 
deemed to be regularly kept in the course of business for the purposes of 
Section 34, Indian Evidence Act, 1872, and copies of entries in such 
account certified in such manner as may be prescribed shall be admissible in 
evidence for any purpose in the same manner and to the same extent as 
the original entries. 

33. (1) An agriculturist debtor may sue for an account of money 

lent or advanced to, or paid for, him by any person, 

eon by Baines “" for due by him to any person as the price of goods 

" or on 2 written or unwritten ‘engagement or the 
payment of money, and of money paid by him to such person. 

(2) In such suit the Court shall follow the provisions of Chapter IV 
of this Act and the provisions of the Usurious Loans Act, 1918. It shall, 
after taking necessary accounts, declare the amount which is still payable 
by the plaintif to the defendant, and shall on the application of the 
defendant, and if the money is payable, pass a decree in favour of the 
defendant. 

(3) Subject to Section 30(2) or Section 31(2), as the case may be, 
if the defendant is found to have been overpaid, the Court shall pass a 
decree for refund of the amount of such overpayment in favour of the 
plaintiff. 

Penalty for non-com- 34. Notwithstanding anything contained in 
TRDA kal POTER  2ny other enactment for i time being in force, — 
(4) in any suit or proceeding relating to a loan against an 
agriculturist, if the debtor objects that the creditor has not com- 
plied with the provisions of Section-32, the Court shall determine 
such objection before deciding the claim on the merits: 
(5) if the Court finds that the provisions of Clause (a) of 
Section 32(1) have not been complied with by the creditor, it 
may, if the creditor’s claim is established in whole or in part, dis- 
allow the whole or a portion of the interest found due, as it may 
deem reasonable in the circumstances of the case, and shall disallow 
the creditor’s costs; 
(c) if the Court finds that the provisions of Clause (b) of 
Section 32(1) have not been complied with by the creditor, the 
Court shall in computing the amount of interest due upon the loan 
exclude every period for which the creditor has failed to comply 
with the said provision: 

Provided that if the creditor has, after the time prescribed in the 
said clause, furnished the account and satisfies the Court that he had 
sufficient cause for not furnishing it earlier, the Court shall notwithstand- 
ing such omission, include any such period or periods for the purpose of 
computing the interest: j 

Provided further that if the creditor has submitted an account which 
is not full and correct, and satisfies the Court that the omission or error 
was bona fide and due to inadvertence, the Court shall, notwithstanding 
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such omission or error, include any such period or periods for the purpose 
of computing the interest. : 

Explanation—A person who has kept his account and submitted his 
yearly statement of account in the form and manner prescribed in Clauses 
(a) and (b) of Sub-section (1) of Section 32 shall be held to have com- 
plied with the provisions of these clauses, in spite of- any errors and 
omissions, if the Court finds that the errors and omissions were acci 
and not material and that the accounts have been kept in good faith with 
the intention of complying with the provisions of these clauses. 

35. (1) Any creditor who, ae the commencement of this’ Act, 
. records in his book of accounts or in the statement 
books of accounts a sm Of ‘account submitted to the debtor as lent to an 
larger than that actually agriculturist a sum larger than that actually lent, 
ssi eas for not siting whether by way of charges for expenses, inquiries, 

a fines, bonuses, premia, renewals, or otherwise, shall 
be punished for the first offence with fine which may extend to one 
hundred rupees, and, for a second or Ais aca offence with regard to the 
same or any other agriculturist, with fine which may extend to five hundred 
rupees. 

(2) Where in any suit concerning a loan taken by an agriculturist the 
Court finds that the creditor has, without reasonable cause, refused or 
neglected to deliver to the debtor a receipt for any payment by him on 
account of such loan or to credit such payment on the written instrument 
securing such loan, it may award the debtor such compensation not exceed- 
ing double the amount of such payment as it may consider proper. 

36. The provisions of Sections 32, 34 and 35 shall not, in the case 

ne r of a loan advanced before the commencement of 
Vion lems. œa $ He this Act, apply to the period. prior to the com- 
mencement of this Act. 


CHAPTER VI—MIscELLANEOUS © 


37. When a loan has been advanced in kind a debtor may at his 

‘ad may Option repay it either in the same kind or in cash 

Rear rep ea at a fair rate, if no rate has been agreed upon, or in 

option in the sme or any other form and at the rate agreed upon between 
another kind. the creditor and himself: 

Provided that if there is a dispute about the fairness of the rate, the 
question shall be referred either by the creditor or the debtor to the 
Collector, whose decision shall be final. 

38. (1) A debtor may at any time, whether during the pendency 

- ý of a suit or otherwise, deposit in court a sum of 

ire a To or pert money not less than one-fourth of the amount due 

at the time in full or part payment of a loan, not 

being a loan secured by a mortgage, and may apply that such sum be paid 
to the person to whom it is due. 


(2) The Court shall give notice of such deposit to the creditor and 


shall on his application pay the amount of deposit to him. 
(3) From the date of such deposit interest shall cease to run on the 
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amount so deposited. 


rae _ + ` 39. (1) Every loan given after the date on 
Bei a ae ie which this Act comes into force shall be evidenced 
supply of s copy to the by a written document, of which a copy shall be 
debtor: l given to the debtor. l 

(2) In the case of unsecured loans, an entry`shall be made in every 
such document specifying the date by which repayment must be made 
in order to earn the benefit of Section 29 and the rate of interest which 
shall prevail if repayment is made by such date. 

(3) No interest shall accrue on any loan until a copy of the written 
document prepared according to the provisions of Sub-sections (1) and 
(2) has been supplied to the debtor as required by Sub-section (1). 

(4) Notwithstanding anything in the Indian Stamp Act, 1899, no 

written document as is referred to in Sub-section (1) shall require 
a stamp duty higher than that which would have been payable in respect 
thereof had it not contained the details mentioned in Sub-sections (1) and 
(2), and no copy supplied to the debtor as required by Sub-section (1) 
shall require any stamp duty. 

40. (1) Notwithstanding anything contained in the Indian Stamp 

se pe i ae Act, 1899, and the rules made under the Indian 

e ai RA agriculturists, Registration Act, 1908, the stamp duty and the 

registration and copying fees on bonds of value or 

amount not exceeding rupees three thousand executed by an agriculturist 

and registered under the Indian Registration Act, shall be as laid down in 
Schedule V. 

(2) If a bond is executed on a form printed under the authority of 
the Local Government, no copying fee shall be leviable for making a copy 
or a note of the bond in the books prescribed under the Indian Rgistration 
Act, 1908. 

41. (1) The Local Government may make rules consistent with 

Power of Local Govern- this Act for the purpose of carrying out the provi- 
ment to make rules sions of this Act. 

(2) Before making’ the rules under this section the Local Govern- 
ment shall publish a draft of the same in the Gazette and shall concur- 
rently cause a copy of the said draft to be sent to every member of the 
Legislative Council. 

(3) In making the rules finally the Local Government shall consider 
the opinions received by them as well as any opinion expressed by the 
Legislative Council. 2 

42. Except as otherwise provided by this Act no order passed by 

Exclusion of juritdiction the Local Government or the Collector under this 
of civil courts, -Act shall be called in question in 4 Civil Court. 


SCHEDULE I 


The classes mentioned in Section 2(2) (h) 


_ Agricultural labourers, general labourers, cowherds, goatherds, dairy - 
men, blacksmiths, carpenters, fishers, hunters, boatmen, barbers, tanners, 


' and leather-workers, scavengers, basket-makers, potters, midwives, watch- 


men, washermen, weavers or other servants of the village community or 
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“any similar class of persons whom the Local Government may by notifi- e. 
cation in the Gazette, from time to time- include inthis schedule. 


: '  SCHEDULE’IL 
Percentage rates mentioned in Section 28 by which the alee rate of 
interest should exceed the percentage rate at which 
ment borrow from the Government of India. 


e Local Govern- 





(a) Rs. 500 and under... a 3 - 5% 
(b) Rs 501 to Rs. 5,000 .. 2% 4 
(c) Rs. 5,001 to Re. 20,000 . 2 314 
(d) Over Rs. 20,000 . . 134 2% 
pies 
SCHEDULE Ii 


Secured loans Unsecured loans 
f | E rl E 
' j Ji pod 
pi Y: 
K, s K, 

u anj a 
(e) Rs. 500 and under ; X+2% X-+-5 X+5% X+9% 
(6) Rs. 501 to Re, 5,000 . . X+-2 X44 XH X471 
(c) Rs. 5,001 to Rs. 20,000 on X+1% X+3 x+3% X+6 
(d) Over Rs. 20,000 . . X-++1 X+2 X12% XH 


E, 


Note—X in ths schedule means— 


(a) For the period from January 1, 1930 or the date on which tho loan was taken, 
was later, till the first date notified under Section 4, a rate of 444. 

(b) For the period from the first date notified under Section 4 till the date fixed -by the 

Local Government as the final date to which Section 30 shall apply, the rate notified under 

Section 4 as the rate in force on the date when the loan was taken or 434, whichever is less. 
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SCHEDULE IV 


ee Rates of interest mentioned in Section 31 


Simple interest at the rate notified under Section 4 as in force at the 
time when the aggregate of interest realized or accrued becomes equal to 
the sum originally borrowed in the case of secured loans, and 2 per cent. 
above that rate in the case of unsecured loans, 


SCHEDULE V 


Scale mentioned in Section 40 





Amount or value of th- bond 


Where the amount or valus secured does not exceed 
Re 50 
Where it exceeds Re 50 but doe not cxceed 
Rs. 100. 


Where it exceeds Rs. 100 but dows not exceed 
Re. 200. 
Where it exceeds Rs. 200 but does not exceed 
Rs. 300. 
Where it exceeds Rs. 300 but does not exceed 
Rs. 400. 
Where it exceeds Rs, 400 but does not exceed 
Rs. 500. 
Where it exceeds Re. 500 but does not exceed 
Rs. 600. 
Where it exceeds Re 600 but does not exceed 
Rs. 700. 
Where it exceeds Rs. 700 but does mot exceed 
Ra. 800. 
Where it exceeds Rs. 800 but does not exceed 
Re. 900 
Where it excesds Ra 900 but dos not exeerd 
Ra, 1,009. 
For covery Re. 250 of part of Re. 250 above 


Rs. 1,000 and up to Rs, 3,000, 
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U. P. REGULATION OF SALES ACT 
(No. XXVI oF 1934)” 
[Received the assent of Governor-General on April 10, 1935] 
THE UNITED PROVINCES REGULATION OF SALES ACT, 1934 


[PASSED BY THE LEGISLATIVE COUNCIL OF THE UNITED PROVINCES 
. OF AGRA AND OUDH | j 


An Act to make temporary provision for the regulation of sale 
; of agricultural lend. 


WHEREAS owing to the slump in prices it is expedient to regulate 
the sale of agricultural land in execution of civil court decrees against 
agriculturists; 

AND WHEREAS the previous sanction of the Governor-General under 
Section 80-A of the Government of India Act has been obtained to the 
passing of-this Act; 

It is hereby enacted as follows: 

1. (1) This Act may be called the United Provinces Regulation 

Short title, extent and of Sales Act, 1934. 


commencement, 


(2) It extends to the whole of the United Provinces of Agra and 
dh. 


(3) It shall come into force on such date as the local Government 
may by notification direct. 
2. In this Act unless there is anything repugnant in the subject or 
Interpretation cleuses. context— 

(1) “Agriculturist” means a person who pays land revenue or a 
local rate under Section 109 of the District Boards Act, 1922, or is 
an under-proprietor or tenant of agricultural land having transfer- 
able rights therein. - 


(2) “Agricultural land” means land which is let or held for 
agricultural purposes or as grove land or for pasturage and shall 
include any interest in such land or in any mahal (including the 
abadi land) or share in a mahal, but shall not include standing timber, 
standing crops, or other ungathered produce of land when sought 
to be sold apart from the land itself. 

3. (1) Notwithstanding anything contained in the Code of Civil 

ae eget Procedure, 1908, when agricultural land is sought 

land to be sold in execution tO be sold in execution of civil court decree against 
in respect of e loan taken an agriculturist in respect of a loan taken prior to 
pre teenie Ree - the passing of this Act, the Collector shall, unless 
the Court grants instalments, determine the value of such agricultural land 
in the manner hereinafter following. If such value exceeds the amount 
ot the decree, together with the proportionate amount of any prior encum- 
brance determined in accordance with the rules under Sec. 70 of the Code of 
Civil Procedure, 1908, the Collector shall determine the amount of such 


“Published in U. P. Gazette, dated April 27, 1935 
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agricultural land, the value of which, as calculated in the manner here- 
inafter following, if not subject to a prior encumbrance, is equal to the 
amount of the decree, or, if subject to a prior encumbranée, to the 
amount of the decree together with the proportionate amount of such 
encumbrance determined as aforesaid. If the court grants instalments, 
the Collector shall reject the application for execution. 


~ (2)` For the purpose of Sub-section (1) the value of the agri- 
cultural land sought to be sold shall be calculated on the net profits 
arrived at after ignoring the remissions in rent and revenue due to the 
slump in prices and other remissions, if any, and shall be such multiple 
of such net profits as the Collector shall, having regard to all the cir- 
cumstances, consider fair and reasonable in accordance with rules framed 
by the local Government in this behalf. . 

Provided that in the districts of Almora and Garhwal and in the 
Naini Tal Tahsil of Naini Tal District and the tract of Jaunsar Bawar 
in the Dehra Dun District, the Collector may, if in his opinion that wili 
give a fairer result calculate the value of land by applying multiples to 
the land revenue assessed on that land or rates to the area of that land. 

(3) Before finally fixing the net profits or the multiple under 
Sub-section (2), the Collector shall give the parties an opportunity of 
are heard and shall take into consideration any objection urged by any 
of them. l 


(4) The decision of the Collector under this section shall be appeal- 
able to the Board of Revenue within sixty days of sùch decision, and 
the decision of the Board of Revenue shall be Faal 

(5) The provisions of Section 5 of the Indian 'Limitation Act shall 
apply to appeals under this Act. 

4. When the value, and,'if necessary the amount of agricultural 

l p land has been determined in accordance with Sec- 
Pee oo given to the tion 3, the Collector shall give the decree-holder 

the option of— 
(a) taking the agricultural land, or the amount of agricultural 
land so determined as the case may be; or 
(b) having the sale postponed till the 1st November, 1936; or 
(c) if the decree-holder chooses neither of the courses (a) and 
(b) having the decree realized by sale of the’ agricultural land in 
accordance with the provisions of Section 1. 
§. If the decree-holder exercises the option mentioned in Clause (a) 
of Section 4, the Collector shall transfer to him the 
Pa re radar ee agricultural land or the amount of agricultural land 
determined in accordance with Section 3 (2), as the 


, case may be, in full satisfaction of the decree. ` 


Provided that in cases where the decree is not against a particular 
picce of land, the Collector may allow the objection of the debtor to the 
sale of that land, if the judgment-debtor has got other land sufficient for 


the satisfaction of the decree. 


Q 
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- 6. Tf the decree-halder exercises the option mentioned in Clause (b) 

of Section 4, the execution of the decree shall be 

as TA ERA me entirely suspended during the period of postpone- 

i ment of sale and such period shall be excluded from 

the period of limitation prescribed for execution of the decree, and for 
such period no interest shall accrue. 


7. If the decree-holder does not exercise the option mentioned in © 
If the decreeholder exer- Clause (a) or (b) of Section 4, the agricultural 
cies the fir or second land or the amount of agricultural land determined 
opnan: under Section 3, as. the case may be, shall be sold, 
- and if the sum realized from such sale does not fully satisfy the decree and 
the value‘of the land calculated in the manner prescribed in Sub-section 
(2) of Section 3 is not less than the amount of the decrce together with 
prior encumbrances, the sum realized shall be deemed to satisfy the decree 
in full; but if the value of the land is less the sum realized shall be deemed 
to satisfy the decree to the extent of the value of the land calculated in the 
manner prescribed in Sub-section (2) of Section 3, and for the balance the 
creditor may adopt any remedy open to him. ; 

8. The Local Government may from time to.time by notification in 

Extension of tho period the Gazette extend the period mentioned in Clause 
af postponement (b) of Section 4: 

Provided that if the Local Government so extends the period, the 
Collector shall as soon as possible after the commencement of each such 
extension, call upon the decree-holder again to exercise his option under 
Section 4 and the provisions of Sections 5, 6 or 7, as the case may be, shall 
apply according to the option exercised by the decree-holder. 


9. The provisions of this Act shall cease to have effect from Ist 

November, 1936, unless the Local Government 
extend the period by notification under Section 8 in 
which case the Act shall continue to be in force during the period of such 
extension. 

10. Nothing in this Act shall apply to a mortgage decree sought to be 

executed by sale of the mortgaged property in the 

POE hands of a subsequent transferee who has taken the 

transfer subject to the mortgage on the basis of which such decree has been 
obtained. 

11. (1) The Local Government may make rules consistent with the 
provisions of this Act generally for carrying out the, 
er . purposes of this Act, and may confer the powers of 
the Collector under this Act on any Assistant Collector of the first class. 

(2) Before-‘making the rules under this section the Local Government 
shall publish a draft of the same in the Gazette and shall concurrently cause 
a copy of the said draft to be sent to every member of the Legislative - 

“Council. i 


Duration. 


(3) In making the rules finally the Local Government shall consider 
the opinions received by them as well as 4ny opinion expressed by the 
Legislative Council. A 


`æ 
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12. In framing rules to guide the Collector in determining multiplés 
Matters to be considered Under Section 3(2) the Local Government shall 
in making rules, have regard to— 
(1) the market value of land in the area or areas in which the 
Jandlord’s property is situated, and 


(2) the percentage of the post-slump profits which the landlord 
must retain to maintain himself, his family and his dependants and 
for the management and upkeep of his property. 


U. P. TEMPORARY REGULATION OF EXECUTION ACT 
(No. XXIV oF 1934)* 
[Received the assent of Governor-General on April 10, 1935] 


THE UNITED PROVINCES TEMPORARY REGULATION 
OF EXECUTION ACT, 1934 


[ PASSED BY THE LEGISLATIVE COUNCIL OF THE UNITED PROVINCES OF 
AGRA AND OUDH] 


An Act to make temporary provision for the regulation of execution of 
civil court decrees for the debts of small agriculturists passed before 
the commencement of this Act. 

WHEREAS owing to the slump in prices it is expedient to regulate the 
execution of civil court decrees for the debts of small agriculturists passed 
before the commencement of this Act; 


-AND WHEREAS the previous sanction of the Governor-General under 
Section 30-A of the Government of India Act has been obtained to the 
passing of this Act; It is hereby enacted as follows: 


1. (1) This Act may be called the United Provinces Temporary 
Short title, extent and Regulation of Execution Act, 1934. 


commencement, 

(2) It extends to the whole of the United Provinces of Agra and 
Oudh. 

(3) It shall come into force on such date as the Local Government 
may by notification in the Gazette direct. 

2. In this Act unless there is anything repugnant in the subject or 


Definitions. context, “cultivator” means: 


(1) a person who is liable to pay rent or, but for a contract to 
the contrary, express or implied, would be liable to pay rent for 
Jand let for agricultural purposes, or : 

(2) a person who is liable to pay a sum not exceeding Re. 1 per 
annum as local rate under Section 109 of the District Boards Act, 
1922; 


- but shall not include a mortgagee of proprietary rights or a thekadar: 


Provided that no person shall be deemed to be a “cultivator” if he 
engages in any trade or occupation other than those usually followed by 
persons named in the schedule. 
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” Decrees to which this Act 3. Subject to the provisions of Section 4 this 
applies. Act shall apply to— 


(i) every final'decree for sale passed under Sub-rule (3) of Rule 
5 or Sub-rule (3) of Rule 8 of Order XXXIV of the first Schedule 
to the Code of Civil Procedure, 1908, and 


(ii) every decree for payment of money passed on the basis of 
a loan. 


Decrees to which thi Act 4. This Act shall not apply to— 
does not apply. 


(i) any decree passed against any person other than a cultivator, 
or any decree passed after the commencement of this Act; 

(ii) any decree passed in favour of a co-operative credit society 
registered under the Co-operative Societies Act, 1912; 

(ii) any decree passed on the basis of a contract whereby a culti- 
vator promised to supply sugarcane or other agricultural produce 
in consideration of an advance of money made in order to enable 
him to carry on the operations necessary for the production thereof; ` 
or 

(iv) any decree for the payment of money in which the sum 

including costs and interest up to the date of the decree 
but excluding interest thereafter amounts to less than Rs. 10 or 
more than such amount as may be deemed to be the maximum 
amount under Section 5; or 


(v) any final decree for sale passed under Sub-rule (3) of Rule 5 
or Sub-rule (3) of Rule 8 of Order XXXIV of the first Schedule to ` 
the Code of Civil Procedure, 1908, where the amount to be paid 
under the preliminary decree was less than Rs. 10 or more than 
such amount as may be deemed to be the maximum amount under 
Section 5; 

(vi) any decree the amount of which has been reduced under 
the provisions of the Agriculturists’ Relief Act, 1934. . 


S. (1) The Local Government may from time to time by notifica- 
Maximum amount of tion in the Gazette prescribe an amount as the 
decree to which this Act maximum amount for the purposes of Sub-sections 
applies - (iv) and (v) of Section 4 and that amount shall 
be deemed to be the maximum amount from such date as may be specified 
in ‘that behalf in the notification, or, if no date is so specified, from the- 
date of the notification. 


(2) If at any time there is no maximum amount prescribed under 
Sub-section (1) the maximum amount shall be deemed to be Rs. 1,000. 
6. - Any person against whom a decree to which this Act applies has 
NEP , been passed or his successor or representative may, 
soe by judgment- within a period of one year following the com- 
l mencement of this Act apply to the Court passing 
such decree or, if the decree is being executed, the Court in which execu- 


~ 
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tion proceedings are pending, to give him the benefit of the provisions of 
this Act: 

Provided that no person shall make such application unless he is a 
cultivator on the day on which this Act comes into force and is a cultivator 
on the date of the application. 


7. Any person making an application under Section 6 shall pay into 
court to the credit of the decree-holder, either on the date of the application 
or on some other date within a period to be fixed by the court and not 
exceeding thirty days a sum equivalent to 25 per cent of the amount due 
under the decree if the decree is for payment of money or, under the preli- 
minary decree, if the decree is a final decree for sale. 

8. (1) If payment is not made as required by Section 7 the applica- 

of non-pay- tion made under Section 6 shall be rejected. 
ment or payment under 
Section 7. 

(2) If the applicant makes payment as required by Section 7 and 
there is nothing to show that he is not entitled to the benefit of this Act, 
the court shall pass an order directing that all proceedings then pending for 
the execution of the decree shall be stayed and that the debtor shall pay the 
balance into court by annual instalments to be fixed by the court, subject 
to the following provisions, namely— 


(a) if the rate of interest at which the debt was incurred exceeds 
24 per cent per annum, the total of the instalments shall not exceed 


40 per cent of the amount due under the decree, and 


(b) if the rate of interest at which the debt was incurred is 
equal to or is less than 24 per cent per annum, the total of the 
instalments shall not exceed 50 per cent of the amount due under 
the decree; 


(c) the number of instalments shall not exceed 5; and 
(d) no interest shall be chargeable on the instalments, 


(3) The court shall issue a notice to the decree-holder informing him 
of the order passed under Sub-section (2). 


9. ‘The decree-holder may, within one month from the service of the 

notice under Section 8 (3), or if no notice has been 

tage: pe meth served on him at any time within the period of 

three months from the date of the order under 

Section 8(2), apply to the court to have the order set aside, and, if he 

satisfies the court that the application under Section 6 was not in order or 

that the payment under Section 7 was not properly made or that this Act 
does not apply to the decree, the order shall be set aside. 


10. (1) If the judgment-debtor in any year for which an instal- 
ment is due shall pay to the decree-holder an 

When j debtor amount equal to the total of twenty times the. 
rt Ba P to have pei¢ mount of local rate, if any, payable by him in that 
i year, and the amount of rent, if any, that he is 
liable to pay in that year, or, but for a contract to the contrary, express 
or implied, would be liable to pay in that year, as reduced by any remissions 


, 
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which may have been granted, he shall be deemed to have paid the instal- 
ment for that year in full: 


Provided that in the case of the hill pattis of Kumaun Division, the 
amount of instalment shall be five times the debtor’s land revenue or the 
rent as the case may be: 

Provided also that in the case of permanent tenure-holders and fixed- 
rate tenants the section shall be so read as if for the words “the amount of 
rent” the words “three times the amount of rent” were substituted. 


(2) If two instalments are in arrears the decree-holder may proceed 
to execute the decree for the balance that would have been outstanding 
had no proceedings been taken under this Act. 


(3) If the applicant shall pay all the instalments, the decree shall be 
deemed to be satisfied in full. 


11. The local Government may for any local area from time to time by 
een notification in the Gazette extend the period of one 
year within which a judgment-debtor may apply 

to the court in accordance with the provisions of Section 6. 


12. No person who has made an application under the United 
When application cannot Provinces Encumbered Estates Act shall be entitled 


be made. to make an application under this Act. 
13. (1) The local Government may make rules consistent with the 
eons provisions of this Act generally for carrying out the 


purposes of this Act. 


(2) Before making rules under this Act the Local Government shall 
publish a draft of the same in the Gazette and shall concurrently cause a 
copy of the said draft to be sent to every member of the Legislative Council. 


(3) In making the rules finally the local Government shall consider 
the” opinions received by them as well as any opinion expressed by the 
Legislative Council. 


14.* Notwithstanding anything in this Act no person shall be deemed. 
a. to be a cultivator who has been assessed to income- 
lend nn bea or tax in the year immediately preceding the passing 
of this Act. 


SCHEDULE 


Agriculturists, agricultural labourers, general labourers, cowherds, 
goatherds, dairymen, blacksmiths, carpenters, fishers, hunters, boatmen, 
barbers, tanners and leather-workers, scavengers, basket makers, potters, 

¢ midwives, watchmen, washermen, weavers or other servants of the village 
community, or any similar class of person, whom the local Government 
may by notification in the Gazette from time to time include in this 
Schedule. 


*. 
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| i LOANS (U. P.) AMENDMENT ACT 
(No. XXI oF 1934)" 
[Received the assent of Governor-General on April 10, 1935] 


THE USURIOUS LOANS (UNITED PROVINCES AMENDMENT) 
ACT, 1934 


[PASSED BY THE LEGISLATIVE COUNCIL OF THE UNITED PROVINCES 
OF AGRA AND OUDH] 


An Act to amend the Usurious Loans Act, 1918, in its application to the 
United Provinces 


WHEREAS it is expedient to amend the Usurious Loans Act, 1918, in 


its application to the United Provinces of Agra and 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained under Section 80-A, of the Government of India Act, to the 
passing of this Act; 

It is hereby enacted as follows: : 


1. (1) This Act may be called the Usurious Loans (United Provinces 
Short title and extent. Amendment) Act, 1934. 


(2) It extends to the whole of the United Provinces of Agra and 


(3) The provisions of this Act shall apply to all suits instituted after 
the passing of this Act to which the Usurious Loans Act, 1918, hereinafter 
referred to as “the principal Act,” would apply. 


2. (1) In Clause (1) of Section 2 of the principal Act between the 
words “by way of interest” and the words “or 
otherwise” the words “or in the form of service to 


be rendered” shall be inserted. 

(2) In Clause (3) of Section 2 of the principal Act the figure. (i) 
shall be inserted between the word “means” and the words “any suit,” a 
semi-colon shall be substituted for the full-stop at the end of the clause, 
the word “‘or” shall be added after the semi-colon and the following shall 
be added; 


“(d) for account of a loan by a debtor against his creditor. 


(i) any proceeding for the determination of a claim under the United 
Provinces Encumbered Estates Act, 1934.” i 

3. In Clause (a) of Sub-section (1) of Section 3 of the principal 

Amendment of Section Act for the word “and” the word “or” shall be 


3 (1) (s) of the principal . 
pe substituted. 


Amendment of Section 2 
of the principal Act. 


4. In Sub-section (1) of Section 3 of the principal Act, for the words 

Amendment of Section may exercise all or any of the following powers’. 

3 (1) (b) of the principal the words “shall exercise one or more of the follow- 
aoe ing powers” shall be substituted. 
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5. In Proviso (#) to Sub-section (1) of Section 3 of the principal 
Amendment of proviso Act for the word “twelve” the word “seventeen” 
() ip fection 9(1) of tht hall be substituted. 


6. Tk following shall be added as provisos to Sub-clause (b) of Sub- i 
pee A Pe section (2) of Section 3 of the principal Act. 
tion (2) of Section 3 of the 
principal Act. 

“Provided that in the case of loans secured by a first mortgage the 
court shall deem the interest excessive if— 


(1) the rate exceeds 12 per cent per annum, or 


(2) the amount of interest that might become due at any time 
exceeds the amount that would become due at that time if rate 
were 12 per cent per annum and the interval between rests were 
six months: l 

Provided also that in the case of loans secured otherwise thar by a first 
mortgage the court may, if it considers that the nature of the security 
warrants it, deem that the interest is not excessive even though the rate - 
exceeds 12 per cent per annum’or the amount of interest that might 
become due at any time exceeds the amount that would become due at that 
time if the rate were 12 per cent per annum and the interval between rests 
six months: 

Provided also that in the case of unsecured loans the court shall, unless 
the contrary is proved, deem the interests excessive if— 


(1) the rate exceeds 24 per cent per annum, or 


(2) the amount of interest that might become due at any time 
exceeds the amount that would become due at that time.if the rate 
were 24 per cent per annum and the interval between rests were 
six months: . 


Provided also that in the case of secured loans the court shall not deem 
the interest excessive if— i 
(1) the rate does not exceed 7 per cent per annum, and 


(2) the amount of interest that might become due at any time 
does not exceed the amount that would become due at that time 
if the rate were 7 per cent per annum and the interval between 


rests were six months: 
Provided also that in the case of unsecured loans the court shall not 
deem the interest excessive if— 
(1) the rate does not exceed 9 per cent per annum, and 


(2) the amount of interest that might become due at any time 
does not exceed the amount of interest that would become due at 
that time if the rate were 9 per cent per annum and the interval 
between rests were six months.” 
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U. P. MUNICIPALITIES (THRD AMENDMENT) ACT 
(No. XX oF 1934)* 


[ PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
AGRA AND OUDH | 


AN 
ACT 
Further to amend the United Provinces Municipalities Act, 1916 
os as (Act II of 1916) 


Whereas it is expedient to amend the provision regarding the election 
of the members to various committees; It is hereby 


anus enacted as follows: 
1. -This Act may be called the United Provinces Municipalities (Third 
Short ttle, Amendment) Act, 1934. 


2. It shall come into force at once. 
Commencement, 


3. (1) For clause (b) of section 104(1) of the United Provinces 
wee Municipalities Act, 1916, the following shall be 
of U. P. Act II of 1916. substituted: 

“(b) by single transferable vote elect such of its members as it 
thinks fit for a period not exceeding one year to any committee so 
established, in accordance with the method prescribed in the Regu- 
lations made by the President of the Legislative Council of the 
United Provinces of Agra and Oudh in pursuance of orders 82 and 
87 of the Standing Orders for the conduct of business and procedure 
to be followed in the Legislative Council and dated March 15, 1921, 
the words ‘the President’ and ‘the Council’ occurring in the said 
Regulations being for purposes of this clause read as ‘Chairman of 
the Board’ and ‘Board’ respectively, provided that the local Govern- . 
ment may from time to time as it thinks fit amend the said Regu- 
lations for the purposes of this clause; and” 


(2) In clause (c) of the said section for the word “appointed” the 


word “elected” shall be substituted. 


— 


*Pub.zhed in Government Gazette, dated Allahabad, February p 1935 





U. P. ENCUMBERED ESTATES ACT-- = > cxe 
(No. XXV oF 1934) * 
[Received the assent of Governor-General on April 10, 1935] 


THE UNITED PROVINCES ENCUMBERED ESTATES ACT, 1934 ` 


[PASSED BY THE LEGISLATIVE COUNCIL OF THE UNITED PROVINCES OF 
: AGRA AND OUDH] a 
An Act to.provide for the relief of Encumbered Estgtes in the 
United Provinces _ 7 : 
WHEREAS it is expedient to provide for the relief of encumbered estates 
in the United Provinces and whereas the previous sanction of the Governor- 
General under Section 80-A of the Government of India Act has been 
obtained to the passing of this Act; It is hereby enacted as follows: 


CHAPTER I 


E PRELIMINARY Hi 
1. (1) This Act may be called the United Provinces Encumbered 
Short title,” extent and Estates Act, 1934. 


t 


_(2) It extends to the whole of the United Provinces of Agra and 
Oudh except the districts of Garhwal and Almora, the Naini Tal Tahsil of 
the Naini Tal District and the tract of Jaunsar Bawar of the Dehra Dun 


District. 


-~ uo > 


+ - 
~ ~~ & 





(3) (a) This Chapter and Chapter II shall come into force on such | 


date’ as may be notified in the Gazette by the Local Government in that 


. (b) The remaining chapters shall come into force on the expiry 
of a period of one year from the date notified under the provisions 
of Clause (a): 
Provided that the local Government may from time to time by noti- 
fication in the Gazette bring the said chapters into effect in any district or 
districts on any earlier date or dates. 


2. In this Act unless there is anything repugnant in the subject or - 


Definition, context: 
(a) “debt” includes any pecuniary liability except a liability 
for unliquidated damages; 
(b) “private debt” means any debt other than a public debt; 
(c) “public debt” means a debt due to Government, or to a l 
- authority; 

= (d) “and” means a share of or interest in a mahal in the United 
Provinces, but does not include the interest of a mortgagee or theka- 
dar or an assignment of land revenue unless it is transferable and 


- " (e) “protected land” means land to which the provisions of the 
Oudh Settled Estates Act, 1917 or of Part II of the United Provinces 
Estates Act, 1920, apply and “unprotected land” means land to 
“which these provisions do not apply; oa 


Ti «published in U. P. Gakette, dated April 27, 1935 
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(f) “mahal” has the same meaning as in Sub-section’ (4) of 
Section 4 of the Land Revenue Act, 1901; 

(g) “landlord” means a proprietor of a mak or of a share of or 
interest in a mahal and includes an ubaridar, an under-proprietor 
or a sub-proprietor and a proprietor of specific plots, but does not 
include a mortgagee or a thekadar; 


Provided that no person shall be deemed to be a landlord if his land is 


assessed to less than a local rate of one rupee under Section 109 of the 
District Boards Act, 1922. 


T 


(b) “sir” has the same meaning in Agra as in the Agra Tenancy 
Act, 1926, and in Oudh as in the Oudh Rent Act, 1886; 

(i) “Ehudkasht” means land other than sir, cultivated by the 
landlord with his own or hired stock or by his servants or by hired 
ay 

(j) “pre-slump profits” of land mean the bius left after 

deducing the amount of the annual Government revenue, if any, 
sa allowing for the remission for the fall in prices ‘and the 
rates payable annually under the United Provinces Local Rates Act, 
1914, or any other Act for the time being in force, from the aggre- 
gate amount of—" 

(i) the rent which the landlord is entitled to receive ann 
from his tenants without deducting the remission due to the a 
in prices. 

(#) the rent determined in accordance with rules framed by 
the Local Government which the landlord would have to pay 
annually for his sir and khudkasht, if any, if he were an expro- 
prietary tenant thereof without making any allowance for the 
remission for the fall in prices, a 

(iż) all other profits annually receivable by the landlord, and : 

(#v) in the case of profits occasionally receivable or varying in 
amount from year to year other than the price of timber trees 
sold, the average annual amount of such profits from the end of 
the year 1338 Fasli; 

(v) one-fifteenth part of the estimated price of timber trees 
owned or possessed by the landlord and situated on his land, 

(k) “post-slump profits” of land mean the balance left ‘after 
deducting the amount of the annual Government revenue, if any, 
as reduced by the remission for the fall in prices, and the rates pay- 
able annually by the proprietor under the United Provinces Local 
Rates Act, 1914, or any other Act for the time being in force from 
the aggregate amount of— 

(i) the rent which the landlord is entitled to receive annually 
from his tenants as reduced by the remission for the fall in prices; 

(#) the rent determined in accordance with rules framed by 
the Local Government which the landlord would have tò pay 


4 annually for his sir and khudkasht, if any, if he were.an expro-* 


prictary tenant thereof after allowing for the remission due to - 
the slump in prices; 
(äi) any other profits annually receivable by the landlord; 
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(iv) in the case of profits occasionally receivable or varying 
in amount from year to year other than the price of timber trees 


sold, the average annual amount of such profits from the end of _ 


` 


the year 1338 Fasli; 
` (v) one-fifteenth part of the estimated price of timber trees 
owned or possessed by the landlord and situated on his land. 
Provided that in calculating the pre-slump profits no regard will be 
d to remissions of tènt and revenue and in calculating the post-slump 
profits no regard.will be had to remissions of rent or revenue other than 
those for the fall in prices: 
Provided also that if the pre-slump profits as calculated in accordance 
with Sub-clause (j) are less than the post-slump profits the pre-slump profits 
shall be calculated in the manner laid down for calculating the post-slump 
profits in Sub-clause (Å) ; a se 


t 


(I) “instalment value” of proprietary rights in land ‘means the.” . 
sum which could be repaid with interest at the rate specified in Sece," 


tion 27 by instalments over a period of 20 years out of the profits of 
that land after making due allowance for short collections, the cost 
of management and the maintenance of the landlord and his family; 


(m) “transfer value” of proprietary rights in land is the valua- 


tion at which such proprietary rights would be transferred to a | 


. creditor under this Act in liquidation of a debt. 





a 


CHAPTER I 


yee APPOINTMENT OF OFFICERS 
3. (1) The Local Government may appoint any civil judicial officer 
l - Se ee 
elena and removal for any area and such Special Judge shall, 
= subject to the orders of Government as regards the 
area and extent of his jurisdiction, exercise the powers conferred, and per- 
form the ‘duties imposed, on him by this Act. 5 E 
(2) The-Local Government may suspend or remove any Special Judge 
so appointed. l 





CHAPTER M 


. THE APPLICATION 

4, (1) At any time within one year after the date on which this 

Ea chapter comes into force any landlord who is sub- 
z RRETA seed nantes ject to or whose immovable property or any part 
thereof is encumbered with private debts, may 
` an application in writing to the Collector of the 
district in which his land or any portion of his land is situated stating the 
amount of such private debts and also of his public debts both decreed and 
undecreed and requesting that the provisions of this Act be applied to him: 
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Provided that when the property of any landlord is under the super- 
intendence of the Court of Wards any application under this section shall 
be made by the manager of his property and, when any landlord is by 
reason of personal incapacity disqualified from instituting any proceeding 
in a civil court, an application under this section may be made on his behalf 
by his legal or natural guardian or any person actually managing his 
property: 

Provided also that no application by a member of a joint Hindu family 
shall be entertained unless— ae 

(a) all the members of such family join and the fact is stated in 
the application, or 

(6) the applicant makes in the application an express declaration 
of his intention of separating from the joint family and states the 
names and addresses of the remaining members of the family and 
the share which the applicant would be entitled to get on partition 
of the family property; 


Provided also that no landlord who has been adjudicated insolvent and 
has not been discharged shall apply under this section: 


Provided also that if an application under this section is made by all 
the heirs of a deceased debtor who are not members of a joint Hindu family, 
then this fact shall be stated in the application: 


Provided also that if an application under this section is made by one 
or more but not by all the heirs of a deceased debtor who are not members 
of a joint Hindu family then this fact shall be stated in the application and 
the names and addresses of those heirs who have not joined in the applica- 
tion and the shares of all the heirs in the property inherited by them from . 
the deceased debtor shall be mentioned in the application. 


(2) The Local Government may by notification in the Gazette extend 
the time prescribed for making applications under this section by a further 
period of six months. 

(3) If within three months after the date on which Chapter I of 
this Act comes into force a landlord has applied for amendment of a decree 
under the provisions of the United Provinces Agriculturists’ Relief Act, 
1934, the period from the date of his application to the date of the final 
disposal thereof shall be excluded from the period within which he may 
make an application under Sub-sections (1) and (2) of this section. 

(4) If a landlord presents an application under this section within a 
period of six months next following the last date on which an application 
may be made under the provisions of Sub-section (1) or (2) of this sec-~ 
tion, as the case may be, and satisfies the Collector that he was prevented 
by any sufficient cause from applying within the period prescribed by those 
sub-sections, the Collector may accept the application. 

$. No landlord who has made an application under Section 4 shall 
be entitled to make another application to any 
other Collector. If such other application is made 
all proceedings arising out of it shall be void and 
such application shall be reported to the Board of Revenue. 


Bir of second applica- 
uon. 
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6. When an application is accepted by the Collector under Section 4 
- = he shall forward that application to the Special 
eee ie applicstion Tudge and inform him of such public debts out- 


in rules framed by the Local Government in this behalf. 





CHAPTER IV 


PROOF OF DEBTS AND PROCEDURE OF SPECIAL JUDGE 
7. (1) When the Special Judge has received an application under 
l Section 6, he shall call upon the applicant to sub- 
bac) matement to be nit to him within a period to be fixed by him in 
l this behalf a written statement containing so far 
as may be practicable— 

(a) full particulars respecting the public and private debts to 
which the landlord is subject, or with which his immovable property 
or any part thereof is encumbered; 

(b) the nature and extent of the landlord’s proprietary rights 
in land; 

(c) the nature and extent of the landlord’s property which is 

- liable to attachment and sale under Section 60 of the Code of Civil 
Procedure, 1908, exclusive of his proprietary rights in land; and 

(d) the names and addresses of his creditors, so far as they are 

known to or can be ascertained by the applicant. ` ` 
(2) The statement shall be verified in the manner prescribed by law 
Verification of statement. for the verification of plaints: 


Provided that, when the application is made by the manager of any 
property under the superintendence of the Court of Wards, it not be 
-necessary for such manager to verify the statement; but the landlord shall, 
so far as may be practicable, within a period to be fixed by the Special 
Judge in this behalf furnish such information regarding any of the matters 
mentioned in Clauses (4), (b), (c) and (d) of Sub-section (1) of this 
section as the Special Judge may require. i ' 

8. (1) The Special Judge shall publish in the Gazette a notice in 

English, Urdu and Hindi calling upon all persons 
for having claims in respect of private debts both 
| decreed and undecreed against the person or the 
property of the landlord by or on whose behalf the application has been 
made under Section 4 to present to the Special Judge, within three months 
from the date of the publication of the notice, written statements of their 
claims. 

(2) The Special Judge shall also cause copies of such notice to be 

l published in such papers including at least one 

eine of notice to be aper published in English as he may direct and to 
be exhibited at his own office, at the office of each 

Collector within whose district any part of the property of the landlord is 
situate, and at some conspicuous place in the village where the landlord 


- 


Notice calling 


clenms. 


standing against the landlord as may be laid down- 
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resides and shall also send a copy of the notice by registered post to each of 
the creditors whose names and addresses are mentioned in the statement 
under Clause (d) of Sub-section (1) of Section 7. 


3. The written statement must be presented within the period speci- 
l fied in the notice, unless the claimant satisfies the 
apie ie admision of Special Judge that he had sufficient cause for not 
claims wi a further ; : se ; ; : 
Sete teo moaia presenting it within such period, in which case the 
Special Judge may receive the statement if present- 
ed within a further period of two months. 


(4) If one or more members of a joint Hindu family apply under the 
Apportionment of debts Second proviso of Sub-section (1) of Section 4 
and property in case of appli- then the Special Judge shall apportion the debts 
cation by members of a joint due by and the property belonging to the joint 
pene tay: family between members who have so applied and 
those who have not applied and, for the purposes of this Act, those members 
who have applied under Section 4 will be treated as if they had separated 
from the other members. 


(5) (a) If one or more of several joint debtors, who are not mem- 
EON ee iy bers of the same joint Hindu family, apply under 
of joint debtors a pees Section 4 but all the joint debtors do not apply 
members of a joint Hindu then the Special Judge shall determine the amount 
peas of the joint debt which is due by the debtor or 
debtors who have applied and the amount due by those who have not 
applied. For the purpose of this determination the Special Judge shall 
make the joint debtors who have not applied parties to the proceedings and 
shall hear any objection that they may make before recording his finding. 


(b) If all the joint debtors have not applied under Section 4 the 
creditors shall have a right to recover from the debtors who have not 
applied only such amount on account of the joint debt as may be decreed 
by the Special Judge to be due by them. 


(6) If one or more but not all the heirs of a deceased debtor who are 

not members of a joint Hindu family apply under 

Apportionment of liability Section 4 the Special Judge shall apportion the 
ge of t deceaed debts due by and the property belonging to the 
deceased debtor between those heirs who have made 

the application and those who have not and subject to the provisions of 
Section 49 that portion of the debt which falls to the share of the heirs who 
have applied shall be liquidated from the property allotted to them and 
they shall not be responsible for the portion of the debt which falls to the 


share of the heirs who have not joined in the application. 

9. (1) After the publication of the notice under Sub-section (1) of 
Consequences of notice, Section 8 the following consequences shall ensue: 

(a) all proceedings pending at the date of the publication in any 

civil or revenue court in the United Provinces in respect of any” 

public private debt to which the landlord is subject, or with which 

his immovable property is encumbered except an appeal or revision 

against a decree shall be stayed, all attachments and other execution 


~ 
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processes issued by any such court and then in force in respect of 
any such debt shall become null and void, and no fresh process in 
execution shall, except as hereinafter provided, be issued; 

(b) no fresh suit or other proceeding, other than an appeal or 
revision against a decree or a process for ejectment for arrears of 
rent, shall, except as hereinafter provided, be instituted in any civil 
or revenue court in the United Provinces, in respect of any debts 
incurred before the date of the publication of the notice under Sub- 
section (1) of Section 8. 

(2) After the publication of the notice under Sub-section (1) of 
Section 8 and until proceedings under this Act are quashed under Section 
20 or until the Collector has liquidated the debt in full under Section 23 
or Section 24 or granted a mortgage under Section 25 or passed orders 
under Section 27 or Section 28 no decree obtained on the basis of any 
private debt incurred by the landlord after the publication of such notice 
shall be executed against any of his property, other than proprietary rights 
in land which has been mentioned in the notice under Section 11 and the 
landlord shall not be competent without the sanction of the Collector to 
make an exchange or gift of, or to sell, mortgage or lease, any of that 
property. sA 

(3) After the publication of the notice under Sub-section (1) of 
Section 8 and until the Collector has declared in accordance with Section 4+ 
that the landlord has ceased to be subject to the disabilities of this Sub- 
section no decree obtained on the basis of any private debt incurred after 
the publication of such notice shall be executed against any of the landlord’s 
proprietary rights in land mentioned in the notice published under Section 
11 and the landlord shall not be competent, without the sanction of the 
Collector, to make any exchange or gift of, or to sell, mortgage or lease 
those proprietary rights or any portion of them. 

: (4) Any transfer made in contravention of the provisions of this 
section shall be void. 


10. (1) Every claimant referred to in Section 8 shall, in the written 
statement of his claim, give full particulars thereof 
and shall state so far as they are known to or can 
be ascertained by him, the nature and extent of the 
landlord’s proprietary rights in land and the nature and extent, if any, of 
the landlord’s property other than proprietary rights in land. 


(2) Every document on which the claimant bases his claim, or on 
which he relies in support thereof, shall be delivered 
foo to be given to the Special Judge along with the written state- 
ment or if the Special Judge so directs, on some 
later date or dates to be specified by him from time to time in that behalf. 
(3) If the document is an entry in any book, the claimant shall pro- 
duce the book before the Special Judge, together 
with a copy of the entry on which he relies. ‘The 
Special Judge shall mark the book for the purpose of identification and, 
after examining and comparing the copy with the original shall return the 
book to the claimant. 


Claim to contain full 
particulars. 


. EHotries in books. 


(4) If any document in the possession or under the control of the 
claimant is not delivered or produced by him, as 
required by this section, the Special Judge may 
refuse to receive it in evidence on behalf of the 
claimant at the investigation of the case. 
11. (1) The Special Judge shall publish a notice in the manner speci- 

Nonce specifying alleged fied in Section 8 specifying the property mentioned 
pape oa Pa i PED by the applicant under Section 7 or by any claim- 
thereto, ant under Section 10. 

(2) Any person having any claim to the property mentioned in such 
notice shall within a period of three months from the date of the publica- 
tion of the notice in the Gazette make an application to the Special Judge 
stating his claim and the Special Judge shall determine whether the property 


Exclusion of documents 
not produced. 


` specified in the claim, or any part thereof, is liable to attachment, sale or 


mortgage in satisfaction of the debts of the applicant. 

(3) The Special Judge shall determine all claims made under this sec- 
tion before he proceeds to determine the amount due to any creditor under 
Section 14 and shall not pass any decree under that section until the expiry 
of a period of one month after the last day on which he determines a claim 
under this section. 

(4) Any order passed by the Special Judge under this section shall be 
deemed to be a decree of a Civil Court of competent jurisdiction. 

12. Any transfer of property made by a landlord or other person act- 
— «a ing on his behalf between the day on which the 
gate i porta first chapter of this Act comes into force and the 
cases, day on which he applies under Section 4, not being 


- a transfer made before and in consideration of marriage or made in favour 


of a purchaser or encumbrancer in good faith and for valuable considera- 
tion, may be annulled at the instance of any creditor, if the Special Judge 
finds that such transfer was made with a view to deprive the landlord’s . 
creditors of their rights under this Act. 

13. Every claim decreed or undecreed against the landlord in respect 
of a private debt, other than a debt due to a Co- 
operative Society registered under the Co-operative 
Societies Act, 1912, by its members, shall, unless 
made within the time and in the manner required by this Act, be deemed 
for all purposes and on all occasions to have been duly discharged. 

14. (1) The Special Judge shall, by an order in writing, fix a date oe 

ae inquiring into each claim made in pursuance of the 
wad pea oe sean published in accordance with Section 8 and 
of debts give notice of such date to the claimant and the 
person who made the application under Section 4. 

(2) The Special Judge shall examine each claim and after hearing such 
parties as desire to be heard and considering the evidence, if any, produced 
by them shall determine the amount, if any, due from the landlord to the 
claimant on the date of the application under Section 4. 

(3) All evidence recorded in any suit or proceeding which is stayed 
under Sub-section (1) of Section 9, may be taken by the Special Judge as 
evidence recorded before himself. ; 


Claim not duly notified 
to be deemed discharged. 
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(4) In examining each claim the Special Judge shall have and exercise 
all the.powers of the court in which a suit ‘for the recovery of the money 
due would lie and shall decide the questions in issue on the same principles 
as those on which such court would decide them, subject to the following 
provisions, namely— i 

(a) the amount of interest held to be due on the date of the 
application shall not exceed that portion of the principal which may 
stilt'be found to -be due on the date of:the application; 

(b) the provisions of the Usurious Loans Act, 1918, will be 
applicable to proceedings under this Act; 

(c) the provisions of the United Provinces Agriculturists’ Relief 
Act, 1934, shall not be applicable to proceedings under this Act. 

(5) For the purpose of ascertaining the principal under Clause (a) 
of Sub-section (4) the Special Judge shall treat as principal any accumulated 
interest which has been converted into principal at any statement or settle- 
ment of account or by any contract made in the course of the transaction 
before December 31, 1916. 

(6) For the purpose of ascertaining the principal under Clause (a) 
of Sub-section (4) the Special Judge shall not treat as principal any accu- 
mulated interest which has been converted into principal at any statement 
or settlement of accounts or by any contract made in the course of the 
transactions after December 31, 1916. i 

(7) If the Special Judge finds that any amount is due to the claimant 

Decress of - Special he shall pass a simple money decree for such amount 
Judge. together with any costs which he may allow in 
respect of proceedings in bis court and of proceedings in any civil court 


stayed under the provisions of this Act together with pendente lite and. 


future interest at a rate not greater than the rate specified in Section 27, 
and if he finds that no amount is due he may pass a decree for costs in 
favour of the landlord. Such decree shall be deemed to be a decree of a 
civil court of competent jurisdiction, but no decree against the landlord 
shall be executable within the United Provinces except under the provisions 
of this Act. l . 
15. In determining the amount due on the basis of a loan, which has 
oe ; been the subject of a decree the Special Judge shall 
a a mT «OF accept the findings of the Court which passed the 
; decree except in so far as they are inconsistent with 
the provisions of Section 14: ° - 
Provided that the Special Judge shall not: determine any claim under 
a decree, until any appeal or revision filed against such decree has been 
finally decided or the period allowed for appeal has expired and in all such 
cases the finding of the Special Judge shall be based on the final decree. 
16. The Special Judge shall rank all debts for priority provided that 
° Ranking of debts for debts in the earlier of the following classes shall 
priority. have priority over those in the later classes— 
Class (1) Debts recoverable under the Agra Tenancy Act, 1926, 
Oudh Rent Act, 1886 and the Land Revenue Act, 1901: 


= 
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Class (2) Public debts due to the Government and public debts 
due to a local authority creating a charge on immovable property: 

Class (3) Debts secured upon property against which the Col- 
lector may take action under the provisions of Section 24 up to the 
value of the security: 


Class (4) Other secured debts: 


Class (5) Debts due on account of goods supplied or services 
rendered: and 


Class (6) Unsecured debts due to a local authority, debts falling 
into Class (3), in excess of the value of security and other unsecured 
debts. 


17. (1) If the amount of any public debt reported by the Collector 
Determination of account Under Section 6 is disputed and if a suit would lie 
of public debts reported by in any civil or revenue court to determine the 
Collector. amount of that debt, the Special Judge shall, after 

such inquiry as may be necessary, determine such dispute. 
(2) If a suit would not lie in any civil or revenue court to determine 


the amount of a public debt the Collector’s decision about the amount of 
the debt shall be final. 


18. Subject to the right of appeal or revision conferred in Chapter 

. VI, the effect of a decree of the Special Judge 

Se finding of Under Sub-section (7) of Section 14 shall be to 

extinguish the previously existing rights, if any, 

of the claimant, together with all rights, if any, of mortgage or lien by 

which the same are secured and, where any decree is given by the Special 

Judge to substitute for those rights a right to recover the amount of the 
decree in the manner and to the extent hereinafter prescribed. 


19. (1) The Special Judge shall send the decrees granted under Sub- 
section (7) of Section 14 to the Collector for 
execution in accordance with the provisions of the 
next chapter. ‘The Special Judge shall also inform 
the Collector of the order in which he has ranked the debts for priority. 


(2) The Special Judge shall inform the Collector of the nature and 
extent of the property mentioned in the notice under Section 11 which he 
has found to be liable to attachment, sale or mortgage in satisfaction of the 
debts of the applicant. 


20. The applicant may at any time within a period of one month from 

l the day on which the Special Judge decides any 

Ti of proceed- claim under Section 11 apply that the proceedings 

under this Act be quashed and the Special Judge 

shall quash such proceedings and pass such order as to the costs ,of the 

proceedings before him as he thinks proper, provided that the order of 

quashing proceedings shall not take effect unless the landlord within one * 

month of such order pays into court the amount of any costs ordered by 
the Special Judge under this section. 


Transmission of decrees to 
Collector. 





43 


CHAPTER V 


EXECUTION OF DECREES AND LIQUIDATION OF DEBTS 


21. The Collector shall after hearing any objection preferred by the 
Determination of emount applicant, determine the amount of any public 
of public debts not reported debt which has not been reported under Section 6 
by Collector. and which in accordance with rules framed by the 
local Government in this behalf is to be liquidated under this chapter. 
22. The Collector shall allow the debtor a period of two months within 
Period for payment ef Which he may pay into court the whole or any part 
debts. of the amount due from him. 
23. (1) If on the expiry of the said period the debtor shall have paid 
Liquidation of debts by into court the full amount due from him the 
means of money pid PY Collector shall discharge all his debts. 


(2) If on the expiry of the said period the debtor shall not have paid 
into court the full amount due from him the Collector shall expend the 
amount, if any, paid in discharging the debts in order of priority and shall 
proceed to liquidate the amount still remaining due in accordance with the 
provisions of the following sections. 

24. (1) The Collector shall first realize the value of such of the 
Realization of value of debtor’s property other than proprietary rights in 
debtor’s property other then Jand as shall have been reported by the Special 
eigen a ‘proceeds Judge under the provisions of Sub-section (2) of 
for liquidation of debts. Section 19 to be liable to attachment or sale: 

Provided that the Collector before passing orders under this section 
for the sale of any property shall hear any objection which the debtor may 
have to make to the sale of that property: 

Provided also that the Collector shall leave to the debtor at least one 
residential house and the necessary furniture therefor if— 

(s) the debtor owns such house and furniture and desires to 
retain it, and 
(b) such house and furniture is free from any mortgage or 


charge. 

Provided also that if the debt can be liquidated under Section 27 the 
Collector shall not sell any property to the sale of which the debtor has 
objected. l 

(2) The amount so realized shall be expended by the Collector in 
discharging the debts in order of priority. 

(3) For the purpose of execution against property outside the United 
Provinces the decrees passed by the Special Judge shall be deemed to be 
decrees in favour of the Collector. 

(4) For realizing the value of the debtor’s property under this section 
the Collector may exercise all the powers of a Civil Court for the execution 
of a decree. . 

25. If the sum, if any, realized under Section 23 and Section 24 1s 
re insufficient to liquidate the amount due by the 
Liquidation by grant ofa debtor then if any person agrees to pay the amount 
still due and to accept a mortgage in either of the 

forms set out in the schedule in consideration of such payment, the Collector 
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shall grant such a mortgage: 

Provided that the post-slump profits of the area mortgaged shall not 
exceed three-quarters of the post-slump profits of the debtor’s entire pro- 
prietary rights in land: 

Provided also that the amount for which the mortgage is granted shall 
not be less than the value of the property mortgaged calculated at such 
multiple of the post-slump profits of that property as may be fixed by.the 
Jocal Government from time to time by rule in this behalf: 


Provided also that if during the period of the mortgage the land 
revenue of the land mortgaged is altered either at a quinquennial settlement 
or by the granting of a remission or by a variation of the remission for 
the fall in prices, a the period of the mortgage shall be redetermined by 
the Collector in accordance with rules framed by the local Government 
and shall not be subject to a limit of 20 years: 

Provided also that if the land mortgaged is brought under settlement 
the period of the mortgage shall be redetermined by the Collector in 
accordance with rules framed by the local Government and shall not be 
subject to a limit of 20 years. 

Explanation—Payment” in the section shall include the discharge of 
any debt due to the mortgagee himself. 

26. If the sum, if any, realized under Section 23 and Section 24 is 
Determination of instal- insufficient to liquidate the debt and a mortgage 
lt daca ‘tar, i8 not granted under Section 25 then the Collector 
rae a = shall in accordance with rules framed by the. local 


‘Government determine— 


(4) the multiple to be used in calculating the instalment value 
of the debtor’s proprietary rights in land, and 

(6) the multiple to be used in calculating the transfer value of 
the debtor’s proprietary rights in land: 

Provided that different multiples may be determined for calculating 
the instalment and transfer values of different portions of the debtor’s 
property. l 

(c) the instalment value of the debtor’s proprietary rights in 
land by applying to the post-slump profits of that land in the Faslj 
year in which the application is made the multiple or multiples 
determined under Clause (a) and 


(d) the transfer value of the debtor’s proprietary rights in land 
by applying to the pre-slump profits of that land in the Fasli year 
in which the application is made the multiple or multiples deter- 
mined under Clause (b): 

Provided that if the Collector, after hearing any of the parties who 
wishes to be heard, finds that the profits of the debtor have decreased since 
the year 1338 Fasli owing to a decrease either in the cultivated area or in ` 
the kind of profits mentioned ın Sub-clauses (4), (iv) and (v) of Clause 
(J) of Section 2 or otherwise, he shall for the purpose of determining the 
transfer value of the debtor’s proprietary rights in land add to the pre- 
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slump profits such portion of that decrease as he may find: to'be ‘due to the 
fall in prices. 
27. If the amount still due by the debtor is less than the instalment 
-value ot his proprietary rights in land as determined 
_ Order for payment m under Section 26 the Collector shall in accordance 
not exceed instalment value with rules framed by the local Government order 
of proprietary rights in him to pay such amount to the local Government 
as in eae with future interest at a rate to be 
determined by the local Government which shall not be higher than 4% 
per cent per annum, provided that such instalments shall not extend beyond 
a period of 20 years. : 
28. (1) If the amount still due by the debtor exceeds the instalment 
value of his proprietary rights in land but does 
_ Transfer of proprietary ot exceed the instalment value of his proprietary 
in instalments whero debts Tights in protected land, if any, together with the 
exceed instalments value of transfer value of his proprietary rights in unpro- 
proprietary rights in Lad = tected land, if any, the Collector shall in accordance 
with rules framed by the local Government, under Sec. 31 transfer to the 
creditors shares in the debtor’s entire proprietary rights in unprotected land 
and in accordance with rules framed by the local Government order, the 
debtor to pay the difference between the amount still due by him and the 
total transfer value of the shares so transferred to the local Government in 
instalments over a period of 20 years with future interest at the rate deter- 
mined under Section 27. 
(2) If the amount still due by the debtor exceeds the instalment value 


of his proprietary rights in protected land, if any, together with the transfer .. 


value of his proprietary rights in ynprotected land, if any, the Collector 
shall transfer to the creditors the whole of the debtor’s’ proprietary rights 
in unprotected land, if any, and order the debtor to pay an amount equal 
to the instalment value of his proprietary rights in protected land, if any, 
to the local Government in instalments over 2 period of 20 years with 
future interest at the rate-determined under Section 27. 


29. (1) The instalments ordered under Section 27 or Section 28 shall 

be paid by the debtor to the local Government 

_ Method of payment of along with his land revenue and cesses and any 

i RN end recovery of such instalment not paid on due date shall be 
recoverable as an arrear of land revenue. ~ 


(2) If the full amount of any two consecutive instalments has not 
been paid within six months of the date on which the second of such instal- 
ments fell due, the whole amount remaining due from the debtor may 
subject to rules framed by the local Government be-recovered as an arrear 
of land revenue. 

(3) Notwithstanding anything in the United Provinces Court of 
Wards Act, 1912, the Court of Wards shall at the request of the local 
“Government assume charge of the estate of any debtor who has been 
ordered to pay instalments under Section 27 or Section 28 and who has 
not paid two consecutive instalments within six months of the date on 
which the second of such instalments fell due. 


@ 
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30. If the Collector has proceeded under Section 27 he shall in accord- 

n ance with rules framed by the local Government 

` Se eee oe give to each creditor a bond or bonds for the 

amount due to him. Such bond or bonds shall 

bear interest at one per cent less than the rate fixed under Section 27 and 

shall be payable by the local Government within a priod which shall not 
exceed 20 years: 


Provided that the local Government may at any time pay to the credi- 
tor the whole amount remaining due at the date of payment. 


31. (1) If the Collector has proceeded, under Sub-section (1) of 
Section 28 he shall in accordance with rules framed 
Liquidation of debts by by the local Government liquidate the amount due 
ae ore retary righte +0 each creditor by transferring to him a share of 
the debtor’s entire proprietary rights in unpro- 
tected land or by giving to him a bond or bonds of the description men- 
tioned in Section 30, or partly by one of these methods and partly by the 
other, provided that the transfer value of any share in the debtor’s pro- 
prietary rights in unprotected land transferred to the creditor together 
with the amount of the bond or bonds given to him shall be equal to the 
amount due to him. 


(2) If the Collector has proceeded under Sub-section (2) of Section 

28 he shall as far as possible proceed as in Sub-section (1) and the whole of 

the laridlord’s debt shall be deemed to be satisfied in full by the transfer to 

the creditors of his proprietary rights in unprotected land and by giving 

to them of bonds the total amount of which is equal to the instalment value 
of his proprietary rights in protected land. 

32. If the Collector proceeds under Section 28, then, as far possible, 

ONE PRT he shall liquidate the debts which have been ranked 

E pa = highest by the Special Judge first by means of sale 

under Section 24, and then by means of bonds: 

Provided that any creditor or creditors who would get cash or bonds 

under the provisions of this section may, if he or they so desire, have land 

transferred to him or them in accordance with the provisions of Section 31. 


33. The Collector may on the application of a debtor whose unpro- 
Transfer to cedro, of tected land is included in more than one mahal 
shares in particule mahal, transfer to any creditor in exchange for the share 
in the debtor’s entire proprietary rights in unpro- 
tected Jand which may have been transferred to him under Section 31 a 
share or shares in any particular mahal or mahals which do not form part 
of the debtor’s protected land, provided that the value of the share or shares 
transferred under this section shall be equal to the value of the share 
transferred under Section 31. 


Explanation—For the purposes of this section the value of proprietary 
rights in land shall be calculated by applying to the post-slump profits of 
that land the multiple determined by the Collector under Clause (b) of 
Section 26. 
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34, A creditor to whom a share of the debtor’s proprietary rights in 
Sale of transferred pro. land has been transferred under Section 31 or Scc- 
pristary rights in land at tion 33 may within three months of the passing 
request of creditor. of the order of transfer apply to the Collector to 
have the share so transferred or any part thereof sold by public auction. 
The Collector shall sell such share or part by public auction and pay the 
sum realized, less a percentage determined by rule framed by a local 
Government in this behalf, to the applicant. 
35. Ifat any time after the decrees granted by the Special Judge have 
RE EE been sent to the Collector under the provisions of 
non of property to be put Section 19 any person entitled to possession of any 
in possession. property under the provisions of this Act applies 
to the Collector to be put in possession of such property the Collector shall 
deliver possession of such property to him. 

36. If in any year the produce of any portion of the debtor’s property 

Reduction of mstalments i8 below normal, the Collector may, in accordance 
m abnormal yeas ond with rules framed by the local Government in this 
subsequent adyustment. behalf, decrease the amount of any instalment 
which has been ordered under Section 27 or Section 28 and which falls due 
in that year and shall provide for the payment by the debtor of the amount 
so decreased either by increasing some or all of the subsequent instalments 
or by increasing the number of the subsequent instalments. 

37. If during the currency of the settlement, whether at a quinquen- 

. nial settlement or otherwise, any alteration takes _ 

gee instalments in place in the land revenue payable by or in the cir- - 

cumstances of a debtor against whom an order for 

the payment of instalments has been passed under Section 27 or Section 28, 

the Collector may in accordance with rules framed by the local Govern- 

ment in -this behalf redetermine the number and amount of the unpaid 
instalments, 

38. Lf at a revision of settlement the Settlement Officer alters either 

Oo the rents payable to or the land revenue payable 

Ro hy emcee - by a debtor against whom an order for the pay- 

ment of instalments has been passed under Section 

27 or Section 28 he shall redetermine the instalment value of the debtor’s 

proprietary rights in land situated in the district under settlement and the 

amount and number of the instalments in which the balance of the debt has 

to be repaid shall be redetermined by the Collector in accordance with rules 
framed by the local Government in this behalf. 

39. Nothing in the Bundelkhand Alienation of Land Act, 1903, shall 
prevent the ordering of payment of instalments. 
_ by the Collector under Section 27 or Section 28 or 
the transfer of the debtor’s proprietary rights in land by the Collector to 
the creditors under Section 28. l 

40. Notwithstanding anything in the Oudh Settled Estates Act, 1917, 

or in the United Provinces Estates Act, 1920, the 

ae to be a charge Collector shall in accordance with rules framed by 
= the local Government determine the extent to 
which the instalments ordered under Section 27 or Section 28 shall be a 


Saving. 
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charge on any portion of the debtor’s land which has not been transferred 
by the Collector under Section 28 or of which a mortgage has not been 
given under Section 25. 
41. A debtor may at any time after an order for the payment of 
Payment into coun by iwstalthents has been passed under Section 27 or 
debtor after’ ordenng of Section 28 or a mortgage granted under Section 25 
instalments or grant of pay into the court of the Collector who passed the 
Sone are order or granted the mortgage any sum towards 
the liquidation of the debt in respect-of which the order was passed or the 
mortgage was granted. The Collector shall receive such sum and credit it 
to the local Government or pay it to the mortgagee and shall in accordance 
with ‘rules to be framed by the local Government in this behalf determine 
the number and amount of the future instalments or the future period of 
the mortgage. 
42. (1) Ifa mortgagee holding possession under a mortgage granted 
_. under this Act remains in possession after the 
eee pone“ expiry of the period for which he is entitled to hold 
pe renee and on expiry of which he is bound to deliver back 
the. mortgaged property without any payment by the mortgagor, the 
Collector shall, on the application of the person entitled to possession direct 
that the mortgage be redeemed, eject such mortgagee and place the person 
so entitled in possession and may also direct the mortgagee to pay such 
compensation to the person found to have been wrongly left out of posses- 


_ sion as it may deem reasonable. 


(2) The Collector may enforce the payment of any compensation 
ordered under Sub-section (1) as if it were an arrear of land revenue. 


43. When an order has been passed under Section 20 quashing further 
- Consequences of quashing proceedings under the Act, the Dee conse- 
proceedings under Section Guences shall ensue, namely, — 


20. 
(a) the whole of the proceedings under this Act shall be st aside; 
(5) notwithstanding anything contained in Section 18 all rights 
and remedies and proceedings stayed under Sub-section (1) of Sec- 
tion 9 shall revive to the creditors as if no action had been taken 
under this Act; and 

(c) in computing the period of limitation prescribed for any suit 
or other proceeding for the recovery of debts in respect of which a 
written statement has been filed under Section 10 the period from 
the date of the publication of notice under Sub-section (1) of Sec- 
tion 8 to the date of the order of the Special Judge quashing further 
proceedings under the Act shall be excluded; 

_ (d) in computing the period of limitation prescribed for any suit 
or proceeding in respect of a claim which has been stated before the 
Special Judge under Section 11 the period from the date of the 
publication of the notice under Sub-section (1) of that section to 
the date of the order of the Special Judge quashing proceedings 
under this Act shall be excluded. 

44. (1) In each of the following cases, 


Cessation of disabilities. Ham ely, — 
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(a) when the debt has been liquidated under Section 23 or Sec- 
tion 24; 
(b) when a mortgage has been granted under Section 25; , 
(c) when the amount ordered to be paid in instalments under 
Section 27 or Section 28 has been paid in full or realized as an arrear 
of land revenue; 
(d) when’ proceedings have been quashed under Section 20, 
| the landlord shall cease to be subject to the disabilities mentioned in Sub- 
section (3) of Section 9 and the Collector shall forthwith make a declara- 
tion to that effect. 

(2) In computing the period of limitations prescribed for any pro- 
ceeding stayed under Sub-sections (2) and (3) of Section 9 the period 
from the.date of decree referred to in those sub-sections up to the date of 
the declaration under Sub-section (1) of this section shall be excluded. 


ee 


CHAPTER VI 
APPEAL AND REVISION l 
45. (1) An appeal against any decision, decree or order of a Special 
: udge, of the first grade under this Act shall lie to 
Appeals. the High Court or Chief Court as the case may be. 
The period of limitation for appeals under this sub-section shall be ninety 
days. 
(2) An appeal against any decision, decree or order of a Special Judge 
of the second grade under this Act shall lie to the District Judge. 
period of limitation for appeals under this sub-section shall be thirty days. ` 
(3) An appeal against any decision, decree or order of a Collector or 
Settlement Officer under this Act shall lie to the Béard of Revenue. The 
period of limitation for appeals under this sub-section shall be sixty days. © 
(4) The provisions of Sections 5 and 12 of the Indian Limitation Act, 
1908, shall apply to appeals under this Act. 
(5) The decision on an appeal under this section shall be final. 


~46. Any court empowered under Section 45 to hear an appeal under 
ee this Act may of its own motion, or on the applica- 
obese po tion of any person concerned, call for the record 
aad of proceedings in any case under this Act pending 
in a court from which appeals lie to’such court and after giving due notice 
to the parties concerned pass such order thereon consistent wi the rovi- 
sions herein contained as it thinks fit, and such order shall be final. 
-47. Except as provided in Sections 45 and 46, no proceedings of the 
n Procesdings not to be Collector or Special Judge under this Act shall be 
questioned. questioned in any court. 


r 





-~ CHAPTER VII 
MiscELLANEQUS 


48. (1) From the date of the application under Section 4 up to the 
date when the Collector has liquidated the debts 
aa in full under Section 23 or Section 24 or has 
granted a mortgage under Section 25 or has ordered the payment of instal- 
ments under. Section 27 or 28 or has transferred the whole of the landlord’s 
proprietary rights in unprotected land under Section 28 or the proceedings ` 
under this Act have been quashed— l 
(#) no creditor shall be entitled to present an insolvency petition 
against the landlord and a 
(b) the landlord may present a petition that he be adjudged to 
be insolvent and, if he does ŝo, no further proceedings shall be taken 
under this Act, while the insolvency -proceedings are pending. 
(2) Subject to the provisions of Sub-section (1) the landlord or any 
itor may present a petition that the landlord be adjudged insolvent but. 
, any amount or amounts due under any order passed by the Collector under 
, ‘section 27 or 28 shall for the purposes af the insolvency proceedings be 
, ~~ déemed to be a debt or debts secured upon-such of the landlord’s subsisting 
-£ “property in land as has been reported by the Special Judge under Sub- 
section (2) of Section 19 to be liable to attachment or sale. 

49. (1) If the debts of a landlord are the debts due from his deceased 
Limited application of ancestor which are legally recoverable only from 
the Act in case of inberited certain property in the possession of the landlord, 
osote: , - only such property and no other property belong- 

_ ing to the landlord shall be dealt with under the provisions of this Act; 
, and all references to the property of the landlord in the various sections 
of this Act shall be deemed to be references only to such property and to 
no other.. . a 
a> (2) If inthe course ee E is ae that a landlord who has 
EEE i; applied for the application of this Act only in res- 
sg teat Ae gated i pect of debts due from his deceased Aa has 
found to be mbject to appropriated any property received from such 
„Personal debr. ancestor or that he owes also other debts which are 
recoverable from him-personally and in respect of -which claims have been 
~ preferred under Section 8, the Special Judge shall give him the option of 
either withdrawing his application or paying the personal debts and value of 
any property appropriated by him as aforesaid or having the whole of his 
property dealt with under this Act. In case he withdraws his application 
all proceedings under this Act shall be quashed. If he elects to pay his 
personal debts and the value of any property appropriated by him the Special 
Judge shall give him such time for doing so as he shall think necessary and 
on the landlord paying the same shall proceed with the case. If the land-,. 
lord fails to pay the same within the time allowed by the Special Judge his ` 
application shall be dismissed. If the landlord elects to have the whole of 
his property dealt with under this Act, the Special Judge shall require him 
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to give particulars of all such property and after giving the claimants 
another opportunity of giving further particulars of property as required 
by Section 10 shall take fresh proceedings under Section 11 in respect of 
such property. If the landlord refuses or neglects to exercise any of the 
options provided .in this sub-section the Special Judge shall dismiss his 
application. 

(3) In all cases in which proceedings are quashed or the application 
is dismissed under this section the Special Judge may make such order as to 
costs as he thinks proper. 

50. Lf a landlord with regard to whom a notice has been published 
Death of proprietor before under Section 8 dies before a declaration has been 
hquidation. made in respect of him under Section 44,— 

(a): the proceedings under this Act shall be continued as nearly 
as may be possible in all respects as if the landlord were still living, 
and ) 

(b) any person succeeding to the whole or any portion of the 
landlord’s property shall become subject in respect of that property 
to the disabilities imposed by Sub-section (2) of Section 9 and shall 
continue so subject until.g declaration has been made in respect of 
him under Section 44. * ee 

51. Every investigation conducted by the Special Judge with reference 
es to any claim made to him under this Act, or to 
poh acne oe deemed ony matter connected with any such claim, shall be 
Special Judge to be deemed deemed to be a judicial proceeding within the 

a public servant within the meaning of the Indian Penal Code, 1860; and the 
a is of Indan Penal Special Judge shall be deemed to be a public servant 
within the meaning of that Code. 

52. For the purposes of compelling the attendance of witnesses and 

the production of documents, and of awarding 

Power to summon wit- costs, the Special Judge shall have the powers con- 
nesen compel production of ferred on a Civil Court by the Code of Civil Pro- 
cedure, 1908. Sow « 

53. No suit or other proceeding shall be maintained against any public 

l servant in respect of anything done by him in good 

eee faith pursuant to this Act. — i 

54. (1) The Local Government may make rules consistent with the - 

l provisions of this Act for regulating the procedure 

pove of Local Gove of the Collector, the Special Judge and the Settle- 

ment Officer in proceedings under this Act and 

generally for carrying out the purposes of this Act, may fix the legal fees 

chargeable under this Act and may confer the powers of the Collector 
under this Act on any Assistant Collector of the first class. 

(2) Before making the rules under this section the Local Government 
shall publish a draft of the same in the Gazette and shall concurrently cause 
2 ia the said draft to be sent to every member of the local Legislative 
Counci . 


— 


T 
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(3) In making the rules finally the Local Government shall consider 

inions received by them as well as any opinion expressed by the local 
chi ieee Council. 

$$. In framing rules to guide the Collector in determining multiples 


Matters to be regarded in under Section 26 the Local Government shall have 
ers aa relating to regard 


(1) the market value of land in the area or areas in which the 
landlord’s property is situated, 

(2) the percentage of the post-slump profits which the landlord 
must retain to maintain himself, his family and his dependents and 
for the management and upkeep of his property. 

56. The Local Government may at any time alter the rules which 
Revinan of instalments) they have framed for determining multiples under 
in consequence of change in Section 26 and, if they do so, the Collector may 
rales. revise the instalments ordered under Section 27 or 
Section 28 either by altering the amount of each instalment or by increas- 
ing or decreasing the period over which the instalments are payable. 
$7. ‘The Collector may, subject to rules framed by the Local Govern- 
ment, transfer any proceedings under this Act 
en tae of proceedings hich are pending in his court to the court of an 

l Assistant Collector of the first class empowered 

under Section 54 and may withdraw any proceedings so transferred. 


§8. The Board of Revenue may transfer any proceedings under this 

Transfer of proceedings Act from the Court of one Collector to that of 
by Board of Revenue. any other Collector. 

59. nee in this Act shall affett the powers of the Collector under 

l the Land Revenue Act, 1901, to collect the land 

itii revenue or any money recoverable as an arrear of 


land revenue. 


SCHEDULE 


Forms OF MORTGAGE 
(See Section 25) 


1. A mortgage by which the mortgagor delivers proprietary posses- 
sion of the mortgaged land to the mortgagee and authorizes him to retain 
such possession and to receive the rents and profits of the land in lieu of 
interest and towards payment of the principal, on condition that after the 
expiry of a specifed term not exceeding twenty years the mortgaged debt 
shall be deemed to be fully satisfied and the land shall be re-delivered to 
the mortgagor without any payment by him. l 

2. A mortgage without possession, subject to the condition that, if 
the mortgagor fails to pay the principal and interest according to his 
contract, the mortgagee may apply to the Collector to place him in posses- 
sion of the mortgaged land for such term not exceeding twenty years as 
the Collector may consider to be equitable, the mortgage to be treated as a 
usufructuary mortgage for the term of the mortgagee’s possession and to 
i ae a 
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E U. P. NATIONAL PARKS ACT, 1935 
(No. I oF-1935)* 


[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
AGRA AND OUDH] 
AN 
l AcT 
To provide for the establishment of national parks and the preservation of 
. wild animal life or otber objects of scientific interest therein, and, 
for incidental matters. 

WHEREAS it is expedient to make provision for the establishment of 
national parks, and whereas the previous sanction of the Governor-General 
has been obtained under Sub-section (3) of Section 80-A of the Govern- 
ment of India Act, it is hereby enacted as follows: 

1. (1) This Act shall be called the United Provinces National Parks , 

Short utle and extent. Act, 1935. 


(2) It shall come into force on such date as the Local Govern- 
ment may, by notification in the Gazette, appoint in this behalf. : 

2. In this Act and in rules made under this Act, unless inconsistent 

Definitions. with the context—. 

(1) “Animal” means any mammal, reptile (excluding snakes other 
than the python), or bird. l l 

(2) “Forest Officer” means a Forest Officer as defined in Section 2 
of the Indian Forest Act, 1927, and includes any person appointed for 
carrying out the purpose of this Act. 

(3) “Park” means a national park constituted under this Act. 

(4) “Trap” includes any contrivance or device by means of which 
an animal can be captured. 

(5) “Weapon” includes any firearm or ammunition therefor, or 
any other instrument capable of propelling a projectile, or capable of- 
being propelled or used in such a manner that any animal can be killed 

- or injured thereby. 
3. The area defined in the schedule to this Act is hereby constituted 
- a national park for the propagation and preser- 
ee of a natiomal vation therein of wild animal life or other objects 
of scientific’ interest. 
4. The Governor in Council may, by notification in the Gazette, 

i constitute any other Government forest area a 

ee ee ee: national park for the purpose of this Act, and 

any park so constituted shall be deemed to be 

constituted under this Act, provided that no such notification shall be made 

except on the recommendation of a resolution passed by the United 

Provinces Legislative Council. 

5. The boundaries of any park shall Ba be ake and ae portion 

of such park shall be capable of alienation, 

cage oe ae except on the recommendation of a resolution 
passed by the United Provinces Legislative Council. 


-Published in Government Gexette, dated Allahabad; May 11, 1935 
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6. (1) Subject to the control of Government, the Chief Conserva- 
Gol Ai cates <a tor of Forests shall be the authority to control, 


functions and duties af con- Manage and maintain any park constituted 
trolling authority. under this Act, and for that purpose within a 
park— 


(#) may construct such roads, bridges, buildings and fences and 
carry out such other works as he may consider necessary for the put- 
poses of such park; and 

_ (b), shall take such steps as will ensure the security of animal life 
in such park and the preservation of such park and the animals therein 
in a natural state; and 

(c) may permit the erection of buildings for the accommodation 

_of visitors, or of shops or other undertakings; provided that arrange- 
ments are made for the proper control of any such undertaking by the 
Chief Conservator of Forests. : 

(2) The Chief Conservator of Forests may appoint or utilize from 
time to time such officers and servants of the Forest Department as may be 
necessary for the carrying out of the objects of this Act. 

‘7. No right within a national park which has been admitted ‘and 
l recorded by a Forest Settlement Officer under 
Saving of rights in a park. the Indian Forest Act, 1878, or under the Indian 
l o, Forest Act, 1927, or which -has been granted 
before the passing of this Act, shall be altered or interfered with, except by 
the consent of the right-holder or grantee affected thereby. 
8. -(1) No person shall enter or reside in a park otherwise than in 
Purposes for which a park accordance with rules made -by the Local 
may be entered. Government, ` . 
(2) No person shall enter or reside in a park, except for the 
of— 
(a) health, study or recreation, or matters incidental thereto, 
(b) travel or transport along such routes as may be defined by 
rules, and 

(c) transaction of any lawful business within a park. á 
9. Subject to. the exemptions provided below, it shall not be lawful 

A E PE E E for any person other than an officer or servant 
n.e park. . of the Forest Department— 

(a) to convey into a park, or within the confines thereof to be in 
possession of, any explosive, trap or poison, except with the permission 
of the Chief Conservator of Forests or of any officer of the Forest 
Department authorized by him to grant such permission and subject 

` to the provisions of this Act and of the rules made under this Act; 
provided that any person entitled under the Indian Arms Act, 1878, 
or any rule:made thereunder ‘to carry or possess arms of any kind in 
the area’ in which a park is situated may, after giving due notice to the 
Chief Conservator of Forests, or such officer aforesaid, convey into or 
possess within a park such arms and ammunition therefor; 

(6) within a park to kill, injure, capture, or disturb-any animal, or 
to take or destroy any egg or nest of any bird; 

provided that any dangerous animal may be killed in defence of human 
life; and 
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provided also that with the permission of the Chief Conservator of Forests 
any animal may be killed to prevent'injury to life or property; . 

(c) wilfully or negligently to cause damage. by fire or otherwise to 
the park or any object therein; 

(d) except with the permission of the Chief Conservator of Forests, 
to introduce any animal, or wilfully to permit any domestic animal 
to enter, into a park; 

(e) to remove from a park any animal, whether alive or dead, other 
than an animal lawfully introduced into such park, or any part of 
an animal; 

provided that Clauses (a), (d) and (e) shall not apply to any Government 

official entering the park on duty, and that the CRA (d) and (e) shall 

not apply to holders of rights and concessions to the extent permitted under 
a Forest Settlement. l 

10. The Local Government may make rules for the purposes of carry- 

ing into effect the provisions of the Act, and in 

Dii = PAEA particular as to all or any of the following 

matters: : 

(a) the powers and duties of officers and servants of the Forest 
Department in regard to— 

(i) the exclusion of members of the public from any area or 
areas within a park; 
(#) the killing, capturing or impounding of any animal within 

a park, and the disposal of such animal; 

(iii) the disposal of any animal, vegetable or mineral or other 
product of a park; ' 

(b) the conditions subject to which a person may enter or reside 

- in a park under Section 8, and the- periods of times during which a 
park or any portion thereof shall be open to the public; 

(c) the conditions under which the services or attendance of officers 
or servants of the Forest Department may be obtained by any person 
entering, passing through or sojourning within a park, and the fees to 
be paid in respect of such services or attendance; l 

(d) the fees (if any) to be paid for permission under Section 8 to 
enter or reside in a park, for the admission of animals, or of motor 
cars or other vehicles, for the taking of photographs within a park, or 
for any other purpose connected with the use and enjoyment of a park; 
_ (e) the protection and preservation of a park and of the animals 
and the pro therein ; l 

(f) the n E of traffic and carriage of passengers in a park, 
the points by which persons may enter, and the routes by which they 
may pass through a park; l 

(g) the protection from defacement by writing or otherwise of any 
tree, bridge, rock, fence, seat or other object in a park; 

(b) the power to compound offences; 

(i) the delegation of his powers by the Chief Conservator of Forests, 

11. (1) Whoever does any act in contravention of any of the provi- 

l sions of this-Act, or of any rules made under 
ani this Act, shall be punishaþle with imprisonment 
for a term which may extend to one month, or fine which may extend to 
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five hundred rupees or both. 

(2) Any animal or part thereof in respect of which an offence 
has been committed under this Act, and any weapon or trap used in com- 
mitting any such offence, shall be liable to confiscation. Such confiscation 
may be in addition to any other punishment prescribed for such offence. 

12. (1) In respect of an offence punishable under Section 11 of this 
Act such of the provisions of Sections 64 to 68 
A Bite Midas Sti of the Indian Forest Act, 1927, as are applicable 
shall apply as if such offence were a forest offence 

punishable under the Indian Forest Act, 1927. 

(2) Any Forest Officer or Police Officer may, without a warrant, 
search within a park any place, building, tent, vehicle or receptacle reason- 
ably suspected to contain anything liable to confiscation under Sub-section 
(2) of Section 11, and may seize and retain any such thing wherever found. 

13. Nothing i in this Act shall affect or limit the operation of the pro- 
visions of the Indian Forest Act, 1927, in respect 


iii of any area constituted a park under this Act. 


SCHEDULE 
Description of boundaries of the national park referred to in Section 3 


Nortb—From the Sultan bungalow down the Sanguri sot to Gairal, 
thence down to left bank of the Ramganga river to Runani parao, thence 
westwards down the Patli Dun road to Boxar bridge. 

West—Thence west and south down the left aak of the Ramganga 
river to Kalagarh. 

South—Thence eastwards along the reserved forest boundary to re- 
served forest boundary pillar No. 795 where it meets the boundary of rights 
area No. 4 of the Kalagarh reserve. Thence along the boundary of rights 
area No. 4 to its junction with Koti rao. Thence up the Koti rao to 
its junction with the Malani-Jamnagwar road. ‘Thence eastwards along 
this road to its junction with the Bijrani sot. 

East—-Thence up the Bijrani sot and the Rattipani rao to its head. 
Thence in a straight line to the head of the Bara Panod. ‘Thence down the 
Bara Panod to its junction with the Ramnagar-Ranikhet road. - Thence ` 
along the road to Dhangarhi. ‘Thence along the Dhangarhi-Sultan cart 
road to Sultan, the starting point. 


THE UNITED PROVINCES ENCUMBERED ESTATES 
(AMENDMENT) ACT, 1935 


(No. IV or 1935)* 

[PASSED BY THE LEGISLATIVE COUNCIL OF THE UNTTED PROVINCES 
_ OF AGRA AND OUDH | 

An Act to amend the United Provinces Encumbered Estates Act, 1934 


WHEREAS it is expedient to amend the United Provinces Encumbered ™“ 


United Provinces Act Estates Act, ee 
XXV of 1934. 


“Published in Government Gazette, dated Allahabad, July 27, 1935 
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AND WHEREAS the previous sanction of the Governor-General has been 
obtained under Sub-section (3) of Section 80-A of the Government of 
India Act to the passing of this Act; ; 

It is hereby enacted as follows: 


Ls (1 ) This Act may be called the United Provinces Encumbered 
Short title and extent. Estates (Amendment) Act, 1935. 
(2) It shall come into force on such date as the Local Govern- 
ment may by notification direct. 
2. For Section 6 of the United Provinces Encumbered Estates Act, 
eee oP eee ha. 1934, hereinafter referred to as the “principal 
of the United Provinces En- Act” the following shall be substituted, 
cumbered Estates Act, 1934. namely— 

“When an application has been duly made according to the provi- 
sions of Section 4, the Collector shall forthwith pass an order that it 
be forwarded to the Special Judge and shall furnish the applicant free 
of cost with a certified copy of the order. He shall then forward the 
application to the Special Judge and shall inform him of such public 
debts outstanding against the landlord as may be laid down in rules 
framed by the Local Government in this behalf. 

3. The following section shall be inserted as Section 7 at the end 

Addition of naw section to of Chapter IN of the principal Act, namely,— 
Chapter I of the United 
Encumbered 


Provinces 


Estates Act, 1934. 
“7. (1) When the Collector has passed an order under Section 6 the 
Consequences of accept- following consequences shall ensue: 


a 


(a) all proceedings pending at the date of the said order in any 
civil or revenue court in the United Provinces in respect of tny public 
or private debt to which the landlord is subject, or with which his 
immovable property is encumbered, except an appeal or revision against 
a decree or order, shall be stayed, all attachments and other execution 
processes issued by any such court and then in force in respect of any 
such debt shall become null and void, and no fresh process in execu- 
tion shall, except as hereinafter provided, be issued; 

(6) no fresh suit or other proceedings, other chen aii appeal or revi- 
sion against a decree or order, or a°process for ejectment for arrears of 

. rent A covey as hereinafter provided, be instituted in any civil or 
revenuc court in the United Provinces in respect of any debts incurred 
before the passing of the said order: 

is yen that when a landlord has executed an usufructuary mort- 

ge in respect of any of his land and is in possession of that land as a | 

Tbe hadar of the mortgagee, no fresh process shall issue for his ejectment 
from that land for arrears of the theka rent. 

(2) After the passing of the. said order and until the application 

f is dismissed by the Special Judge under Sub-section (3) of Section 8 or 

proceedings under this Act are quashed under Section 20 or until the Col- 
lector has liquidated the debt in full under Section 23 or Section 24 or 
a 2 mortgage under Section 25 or passed orders under Section 27 or 


» 
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Section 28, no decree obtained on the basis of any private debt incurred by 
the landlord after the passing of the order under Section 6 shall be executed 
against any of his property, other than proprietary rights in land, which 
has been mentioned in the notice under Section 11 and the landlord shall 
not be competent, without the sanction of the Collector, to make an ex- 
change or gift of, or to sell, mortgage or lease, any of that property. 

(3) After the passing of the order under Section 6 and until the 
Collector has declared in accordance with Section 44 that the landlord has 
ceased to be subject to the disabilities of this sub-section no decree obtained 
on the basis of any private debt incurred after the passing of the order 
under Section 6 shall be executed against any of the landlord’s proprietary 
rights in land mentioned in the notice published under Section 11 and the 
landlord shall not be competent, without the sanction of the Collector, to 
make any exchange or gift of, or to sell, mortgage or lease those proprietary 
rights, or any portion of them. 

(4) Any transfer made in contravention of the provisions of this 
section shall be void.” 

4, Section 9 of the principal Act shall be omitted and Sections 7 and 


ge ase Section ve 8 shall be renumbered as Sections 8 and 9, res- 
F Unit rovinces - . 
cumbered Estates Act, 1934. pectively. 


5. Wherever before the passing of this Act reference is made in the 
principal Act to Section 7, 8 or 9 such reference 


Consequential amendmen T . 
i i shall be read as if it were a reference to Section 


8, 9 or 7 respectively. 
6, The following shall be added as Sub-section (3) to Section 8 of 
Addition to Section 8 (ss the principal Act as re-numbered, namely,— 
re-numbered) of the United r 
Provinces Encumbered 
Estates Act, 1934, 


“(3) When the written statement referred to in Sub-section (1) 
or the information referred to in the proviso to Sub-section (2) has 
not been submitted or furnished within the period fixed without any 
reasonable cause, the Special Judge may dismiss the application and in 
that case shall inform the Collector that he has done so.” 

7. (1) In Section 43 of the principal Act before the words “when an 
Amendment of Section order has been passed,” at the beginning of the 


43 of the United Provinces secti the followi i 
T a > on, ` following shall be inserted, name- 
1934. o 


“When an application has been dismissed under Sub-section (3) of 
Section 8 or.” 
(2) In clause (c) of Section 43 for the words from “publication” 
to “Section 8” the following shall be substituted, namely, — 
“order of the Collector under Section 6.” 
8. In Sub-section (1) of Section 44 of the principal Act the follow- 
Dewees. a Sea ing shall be inserted after clause (d), namely,— 


44 of the United Provinces \ 
Encumbered Estates Act, 
1934. 


iay when the application has been dismissed under Sub-section 
(3) of Section 8.” 
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THE INDIAN MOTOR VEHICLES (UNITED PROVINCES 
AMENDMENT) ACT, 1935 


(No. VI oF 1935)* s 


[PASSED BY THE LEGISLATIVE COUNCIL OF THE UNITED PROVINCES OF 
AGRA AND OUDH | 


An Act to amend the Indian Motor Vebicles Act, 1914 


WHEREAS it is expedient to amend the Indian Motor Vehicles Act, 
1914, in the manner hereinafter appearing; 

AND WHEREAS the previous sanction of the Governor-General under 
Sub-section (3) of Section 80-A of the Government of India Act has been 
obtained to the passing of this Act; 

It is hereby enacted as follows: 

1. (1) This Act may be called the Indian Motor Vehicles (United 

Short title, Provinces Amendment) Act, 1935. 


and extent. 





(2) It shall come into force on such date as the Local Govern- 
ment may appoint by notification in the United Provinces Gazette. 
(3) It extends to the whole of the United Provinces. 


2. In Section 2 of the Indian Motor Vehicles Act, 1914 (hereinafter 
Amendment of Section 2 referred to as “the principal Act”): 
of the principal Act, VIII 


of 1914. 

(a) after the word “partially” the following words shall be inserted, 
namely, “and for the purposes of Section 11 includes also a vehicle 
(hereinafter referred to as a “trailer”) drawn by a motor vehicle; š 

(b) for the fullstop at the end of the section a semi-colop shall be 
substituted and the following words shall be added, namely, 

“owner includes, in relation to a motor vehicle which is the sub- 
ject of a hiring agreement, or hire-purchase agreement, the person in 
possession of the vehicle under that agreement; 

‘permit’ means a permit issued under the provisions of this Act; 

‘public service vehicle’ means a motor vehicle let or plied for hire 
for the conveyance of passengers or for the carriage of goods in public 
places generally or in any particular public place; 

‘route’ means a road or roads or part or parts of a road or roads 
over which a public service vehicle may be authorized to travel under 
a permit.” 

3. After Section 10 of the principal Act the following new section 

Addition of new section shall be inserted, namely, | 

to regulate public service ; 
vehicles, i 

“10-A. (1) No public service vehicle shall be let or plied for hire , 
„in any public place except in accordance with the terms and conditions of a 
permit issued by the prescribed authority and the letting or plying of such 
vehicle shall be regulated in- the prescribed ‘manner. 

(2) Every permit referred to in Sub-section (1) shall be valid only 
in respect of such area or areas or such route or routes as may be specified 








*Poblished in Government Garzocte, dated Allahabad, August 10, 1935 
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” therein and ‘the tomber of such permice which may be issued in-respece of 
any area or route shall be determined in the prescribed manner. 
A (1) In Clause (a) of Sub-section (2) of Section 11 of the prin- 
Amendment of Section 11 cipal Act after the words “motor vehicles” the 
of the Principal Act co Pro” Words “including trailers” shall be inserted. 


(2) After Clause (¢) of Sub-section (2) of Section 11 the lowing 
shall be inserted, namely, 

(ee) (#) prescribing the authority by which and the period for which 

_ permits may be issued under Section 10-A and the authority by which and 
the conditions under which any such permit may be suspended or cancelled; 

(#) prescribing the authority by which the number of permits to be 
issued for any particular area or route may be determined, and the consi- 
derations (including considerations relevant to the need for securing a Co- 
ordinated system of transport), by which such authority shall be guided 
in so determining; 

(#) providing for the fixing and publication of fares for the con- 
veyance of passengers and (subject to the provisions of the Carriers Act, 
1865) of rates for the carriage of goods; 

(#7) providing for the framing and publication of time-tables in 
accordance with which public service vehicles shall commence and complete 
their journeys; 

(v) limiting and regulating generally or in respect of any particular 

- area or route the number of hours during which any person may be employ- 
ed in driving a public service vehicle in any one day. 


= 


THE UNITED PROVINCES MUNICIPALITIES (AMENDMENT) 
ACT, 1935 


(Act II oF 1935)* 


[PASSED By THE LOCAL LEGISLATURE OF THE UNITED Pakas OF 
AGRA AND OUDH | 


An Act to amend the United Provinces Municipalities Act, 1916 
(II of 1916) 
WHEREAS it is expedient to amend the United Provinces Municipalities 
OTN . _Act of 1916 (II of 1916) with regard to the 
year in which the next municipal elections are - 
to: be held; It is hereby enacted as follows: 
a L Thi Act may be called the United Provinces Municipalities 


Short title, (Amendment) Act, 1935. 
2. In Section 29-A in place of the figures “1936”. insert the ee 
Amendment of Section "1935.7 


29-A of Act I of 1916. 





*Published in Government Gazette, dated Allahabad, June 15, 1935 
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THE UNITED PROVINCES MOTOR VEHICLES 
TAXATION ACT, 1935 i 
(No. V or 1935)” 
[PASSED BY THE LEGISLATIVE COUNCIL OF THE UNITED PROVINCES OF . 
: AGRA AND OQUDH | 
An Act to provide for the imposition of a tax on motor vebicles in the 
United Provinces 


WHEREAS it is expedient to impose a tax on motor vehicles in the 
United Provinces for the purposes hereinafter appearing; 

AND WHEREAS the previous sanction of Governor-General under 
Sub-section (3) of Section 80-A of the Government of India Act has been 
obtained to the passing of this Act; 

It is hereby enacted. as follows: 

1. (1) This Act may be called the United Provinces Motor Vehicles 

Short title, commencement Taxation Act, 1935. 


and extent. 
(2) It shall come into force on such date as the Local Govern- 
ment may, by notification in the United Provinces Gazette, appoint. 
(3) It extends to the whole of the United Provinces. 
2. In this Act, unless there be anything repugnant in the subject 
Definitions, or context,— j 

(a) “Certificate of registration” and “registration card? mean res- 
pectively a certificate of registration and a registration card issued in 
accordance with rules for the time being in force made under the 
Indian Motòr Vehicles Act, 1914. 

(b) “Licensing Officer” means an officer appointed by the Local 
Government to perform the duties and exercise the powers imposed 
or conferred upon a licensing officer by this Act. 

(c) “Local authority” includes a Cantonment authority within the 
meaning of the Cantonments Act, 1924. 

(d) ‘Motor Vehicle” means any vehicle, carriage or other convey- 
ance, propelled or which may be propelled on a road by electrical or 
mechanical power, either entirely or partially, and includes a vehicle, 
carriage or other conveyance, hereinafter referred to as a “trailer,” 
drawn by or attached to a motor vehicle, but does not include a vehicle 
not exceeding $ cwt. in weight unladen, designed or adapted for use 
by and used by invalids, or a vehicle constructed and used solely for 
the conveyance of corpses to a place of burial or cremation. 

_ (e) “Owner” includes, in es to a motor vehicle which ‘is the 
subject of a hiring agreement or hire-purchase agreement, the person 
in possession of the vehicle under that agreement. 

(f) “Prescribe” and “prescribed” mean respectively “prescribe” 
and “prescribed” by rules made under this Act. 

(g) “Public service vehicle” means a motor vehicle let or plied for 
hire for the conveyance of passengers or for the carriage of goods in 
public places generally or in any particular public place. 


“+Published in Government Gazette, dated Allahabad, August 3, 1935 
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` (b) “Registering authority” means the authority empowered to 
register motor vehicles in accordance with rules for the time being in 
' , force under the Indian Motor Vehicles Act, 1914, for the registration 

' of motor vehicles. 


(7) “Route” means a road or roads or part or parts of a road or 
roads over which a public service vehicle may be authorized to travel 
under a permit issued under the Indian Motor Vehicles Act, 1914. 

(j) “tax” means a tax imposed under this Act. ' 

© 3. Nothing in this Act shall apply to a motor vehicle used solely for 
af the purpose of agriculture, and the Local Govern- 
ee ment may, by notification in the U nited Provinces 
Gazette, exclude either totally or’ partially any other motor vehicle or class — 
of motor vehicle from the operation of this Act. 

_ Explenation—A motor vehicle used for transporting agricultural pro- 
duce along a road shall not, for the purpose of this section, be deemed to be 
used solely for the purpose of agriculture. 

4. (1) Save as‘otherwise provided by this Act or by any rule made 

EENET, epee thereunder or by any other law for the time being 
ene in force, no motor vehicles shall be used in any 
public place in the United Provinces unless the owner thereof has paid in the 
respect of it a tax at the appropriate rate specified in the first schedule to 
this Act, and, save as hereinafter specified, such tax shall thereafter be 
payable annually notwithstanding that the motor vehicle may from time 
to time cease to be used: - s 4 p Š 

Provided that a motor vehicle in respect of which such tax becomes 
immediately payable on the date on which this Act comes into force may 
be so used for the period of one month from that date notwithstanding that 
such tax has not been paid. . | 

(2) For the purpose of determining the amount of the tax pay- 
able in respect of public service vehicles under Articles IV to VIL of the 
first schedule to this Act, all routes in the United Provinces shall be classified 
by the prescribed authority as special routes or ordinary routes, and every 
ordinary route shall be further classified as an A class route, or a B- class 
route, or a C class route. 

5. (1) Subject to the provisions of Sections 6, 8 and 9, the tax pay- 

5 eo able under Section 4 shall be payable in advance 

one on or before the seventh day of January in each 

year by the owner of a motor vehicle on a licence to be taken out and paid 
for under the provisions of this Act: 

Provided that the owner of a motor vehicle shall have the option of 
paying the tax in four equal instalments payable on or before the seventh 
day of January, April, July and October. 

(2) Notwithstanding anything contained in the Indian Motor 
Vehicles Act, 1914, or in any rule made thereunder, a certificate of registra- 
tion shall not be granted or renewed in respect of any motot vehicle until 
the tax or instalment of tàx payable in respect of such vehicle shall have 
been paid to the licensing officer; and a certificate of registration shall not 
be granted or renewed in respect of any motor vehicle for a period exceed- 
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ing the period for which the tax or instalment thereof has been paid in 
respect of such vehicle. 


6. When the tax on any motor vehicle becomes payable for the first 
= time after the commencement of a calendar year, 
i eas on first lisbi- | the tax payable shall be one-twelfth of the appro- 
priate annual tax for each calendar month or part 
‘of a calendar month in respect of which the tax has become payable.* 
7. (1) Where any person has paid the tax or any instalment or 
l instalments of tax in respect of a motor vehicle 
and proves to the satisfaction of the licensing officer | 
that the registration or renewal of registration of the vehicle in r of 
which the tax has been paid, has been refused or cancelled he be 
entitled,— ` 
(a) where registration or renewal of registration has been refused, 
to a refund of the total amount of tax paid; 
- (b) where the registration of a motor vehicle has been cancelled, 
to a refund, for each complete calendar month included in the period 
for which such tax of instalment has been paid and which commences 
after the date on which the certificate of registration has been can- 
celled, of an amount equal to one-twelfth of the annual rate of the 
tax payable in respect of such vehicle. 


8. Where any person who has paid a tax or instalment of tax proves 
Remimion of tax for tO the satisfaction of the licensing officer that the 
period during which vehicle motor vehicle, in respect of which such tax or 
is not in use. instalment of tax has been paid, has not been used 
for a continuous period of not less than three calendar months since the tax 
or instalment of tax was last paid, then, when the tax or instalment of tax 
is next payable, he shall not be liable to pay any arrear of tax in respect of 
any complete calendar month comprised within the said continuous period 
and, if the tax or instalment of tax has been paid in respect of any com- 
plete calendar month comprised within the said continuous period, he shall 
be entitled, in respect of every such complete calendar month, to a deduc- 
tion from the amount of tax or instalment of tax, which he would other- 
wise be liable to pay, of an amount equal to one-twelfth of the annual rate 
of tax payable in respect of the said vehicle. 


. 9, “When the owner of any motor vehicle in respect of which the tax 

l or instalment of tax has been paid, has occasion to 

eae a snd = withdraw the said motor vehicle from use for the 

whole of the period in respect of which the tax or 

any such instalment is again payable, he may, in lieu of paying such tax or 

instalment, surrender to the licensing officer the registration certificate and 

registration card relating to the said motor vehicle and shall thereupon be 

exempt from liability to pay the said tax or instalment of tax in respect of 
the said period. 

f 10. (1) The owner of every motor vehicle shall make a declaration 

in respect of it in the prescribed form stating the 

i megs aaa hal Prescribed particulars and shall deliver the declara- 

tion within the prescribed time to the licensing 


Refund of tax. i 
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officer and shall pay to the licensing officer the tax which he appears by 
such declaration to be liable to pay in respect of such vehicle. 


(2) .Where a motor vehicle is altered so as to render the owner 
thereof liable to the payment of an additional tax under Section 11, such 
owner shall make within the prescribed time an additional declaration in 
the prescribed form showing the nature of the alterations made and shall 
deliver it to the licensing officer and shall pay to the licensing officer the 
additional tax payable under Section 11 which he appears by such additional 
` declaration to be liable to pay in respect of such vehicle. 

11.. Where any motor vehicle in respect of which the tax has been 

r ere paid is altered in such a manner as to cause the 

seers "vehicle to become a vehicle in respect of which a 
higher rate of tax is payable, the owner thereof shall be liable to pay an 
additional tax of a sum which is equal to the difference between the tax 
already paid in respect of such vehicle and the tax which is payable in 
respect of such vehicle after its being so altered and the registering autho- 
rity shall not grant a fresh certificate of registration or renew any certifi- 
cate of registration in respect of such vehicle as so altered until such amount 
of tax has been paid. 

12. ‘The licensing officer shall grant and deliver to every person, who 

Bees, de pays to him the tax or additional tax in respect of - 
any motor vehicle, a licence and a token in the 
prescribed form. 

13. Whoever contravenes any of the provisions of this Act or of any 
rule made thereunder shall be punishable with a 
fine which may extend to fifty rupees, and, in the 
event of such person having been previously convicted of an offence under 
this Act or under any rule made thereunder, with fine which may extend 
to one hundred rupees. 

14. When any person without any reasonable cause fails or refuses 
to pay the tax, the licensing officer may forward 
to the Collector a certificate over his signature spe- 
cifying the amount of tax due from such person, and the Collector, on 
receipt of such certificate, shall proceed to recover such tax as if it were 
an arrear of land revenue: 

Provided that the Collector shall not so proceed before the expiry of 
the period within which an appeal may be preferred under Section 15, or, 
if such an appeal has been preferred, before it has been decided. 

15. Any person aggrieved by an order relating to the assessment, 

imposition or recovery of a tax may within a 
Appa. period of thirty days from the date of such order 
prefer an appeal to the Collector, or, if the Collector is the officer who 
passed such order, then to the Commissioner. Every order in appeal 
by a Collector or by a Commissioner under this section shall be 
16. The liability of a person to pay the tax shall not be cloaks 
iurisdiction of civil] OF determined in any manner nor by any authori 
deal courts ae other than is provided in this Act or in rules es 
of taxation. thereunder and no prosécution, suit or other pro- 


ceeding shall lie against any officer of Government for anything in good 


Penaloes under this Act. 


Recovery of tax. 
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faith done or intended to be done under this Act. 

17. Where any person is accused of an offence under Section 13, it 
shall be lawful for him to pay to the prescribed 
officer, by way of composition for such offence, a 
sum of money not exceeding such amount as may be prescribed, together 
with the amount of tax, if any, which may be due from him. Such com- 
position shall have the effect of an acquittal and no further proceedings 
shall be taken against such person in respect of such offence. 

18. No court inferior to that of a magistrate of the second class shall 

Cognizance of offence. try any offence punishable under this Act. 


19. (1) The proceeds of the tax shall constitute a separate fund to 

o. be designated the Road Fund, and shall be applied 

a aR of proceeds of by the Local Government to the following objects 
: only and in the following order: 

Firstly—The payment of expenses incurred on account of the 

imposition and collection of the tax. 

Secondly—The payment of contributions by way of compensation, 
to such local authorities as may, by reason of the passing of this Act, 
suffer a loss of revenue hitherto derived from the taxation of motor 
vehicles prior to the passing of this Act. 

Thirdiy—The payment of grants to local authorities for the pur- 
poses of expenditure on the construction, maintenance and improve- 
ment of roads. i 

Fourthly—The construction, maintenance and improvement of 
roads. 

(2) The contributions and grants payable under Sub-section (1) 
shall be paid in such instalments and in such manner and on such dates as 
the Local Government may determine. ; 

Explanation—‘Road” includes the slopes, berm and side-drains of a 
road, all bridges, culvefts and causeways built on or across a road and 
includes also ferrie and footways. 

20. (1) The Local Government may subject to the condition of 

Power of Local Govern. previous publication, make rules for carrying into 
ment to make rules, effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the 
foregoing power, the Local Government may make rules for all or any of 
the following purposes, that is to say:— ` 

(a) Prescribing the manner and the form in which and the autho- 
rity to which ats rc for licences under this Act shall be presented. 

(b) Prescribing the form of any certificate, declaration, licence, 
notice, receipt, or token, and the particulars to be stated therein, and 
the manner of exhibiting a licence or token on a motor vehicle, 

(c) Prescribing the manner in which, and the fees on payment of 
which, licences granted under this Act may be transferred. i 

(d) Prescribing generally the authorities by whom, and the man- 
ner in which, any duties in respect of or incidental to the carrying 
into effect of the provisions of this Act may be performed, and, in 
particular, prescribing the authorities by whom routes shall be classi- 
fied under Sub-section (2) of Section 4 and specifying the consider- 
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ations by which such authorities shall be guided in so classifying routes. 

(e) Regulating the method of assessment, payment and recovery of 
the tax. 

(f) Regulating the manner in which exemptions from and remis- 
sions and refunds of the tax may be claimed and granted, and the 
extent to which exemptions from liability to the tax may be claimed 
in respect of any motor vehicle brought into and used in the United 
Provinces by a person visiting or making a temporary stay in the 
United Provinces. 

(g) Regulating the manner in which appeals may be instituted and 
heard. 

21. A draft of rules which it is proposed to make under this Act 
Draft rules to be lid Shall be laid before the Legislative Council and the 
before the Legislative rules shall not be finally made until the Legislative 
Coane: Council has had an opportunity of expressing an 
opinion on them. 
22. The United Provinces Municipalities Act, 1916, is hereby amend- 
Amendment of United ed to the extent and in the manner stated in the 
Provinces Act I of 1916. second schedule to this Act.. i 
23. (1) Every registration certificate issued under. the Indian Motor 
Vehicles Act, 1914, in respect of a motor vehicle 
used or kept for use in the United Provinces in 
force on the day on which this Act-comes into force shall be deemed to be 
cancelled unless a declaration in accordance with Section 10 of this Act 
shall have been made within the period of one month from the date on 
which this Act comes into force. 

(2) On such declaration being made every person who shall have 
paid a fee for the registration or renewal of registration of the motor vehicle 
in sg of which the declaration has been delivered, and every person 
who have paid a tax or fee to a municipal board in respect of ce said 
motor vehicle be entitled to a deduction from the tax payable by him 
of an amount which is equal to one-twelfth of the fee or tax paid by him 
for every complete calendar month of the period in respect of which such 
tax or fee has been paid and which is unexpired on the day on which the 
registration certificate of the said motor vehicle is deemed to have been 
cancelled under this Act. 


Transitory provision. 
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FIRST SCHEDULE 


Article No. | Description of vebicle ._ Armus} rate of tax 
Pant A E 
Vebicles other than public service vebicles 
, Rs. 
I Cycles (including motor scooters and cycles with attachment for 
- propelling the same by mechanical power) not exceeding 8 cwt. im 
weight unladen— 
(4) Bicycles— l N 
(i) not exceeding 200 lbs. in weigbt unladen 9 
(ü) exceeding 200 Ibs. in weight unladen . 18 
(b) Tricycles 5 . i 21 
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Article No. Description of vebicle _ Annual rate of tar 
4 ; Rs. 


(c) Bicycles or tricycles used for drawing: a trailer or a sidecar, in 
addition to the rates above 
Il Vehicles constructed and used solely for the conveyance of passengers 
and light personal luggage with seating accommodation for not more 
than six persons exclusive of the driver (including cycles and tricycles 
weighing more than 8 cwt. unladen) ,— 
- (i) (a) not exceeding 20 cwt. in weight unladen 


(b) exceeding 20 cwt. but not exceeding 35 cwt. in weight 


unladen 


(c) exceeding 35 cwt. but not“ exceeding 40 cwt. in weight 
unladen À 


(ii) trailers drawn .by vehicles covered by this aule : 


(ii) in the case of vehicles specified in (i), where two or more are | 


owned by the same person, ; 

(a) for that one of such vehicles on which the higbest tax is 
leviable—the full tax. . 

(b) for each other of such vehicles—three-quarters of the tax 
leviable on such vehicle. ; 

Tl Other vehicles, including cycles and tricycles weighing more than 
cwt. unladen and all vehicles constructed, or adapted for use, for the 
transport of goods or for the conveyance of more than’ 6 persons 
(exclusive of the driver) — 

(i) if fitted wholly with pneumatic tyres and 
(#) not exceeding 20 cwt. in weight unladen 
(b) exceeding 20 cwt. but not exceeding 35 cwt. in weight 
unladen ` 


(c) exceeding 35 cwt. but not exceeding 50 cwt. in weight 

(d) exceeding 50 cwt. but not exceeding 70 cwt. in weight 

(e) exceeding 70 cwt. but not exceeding five tons in weight 
unladen “> 


(f) exceeding five tons in weight unladen for every ton or part 
of a ton in.excess of five tons ; A 
(g) trailers drawn by vehicles covered by this article,— 
(a) to carry load not exceeding one ton 
(b) to carry load exceeding one ton A . À 
(ii) if fitted with resilient tyres—the appropriate tax payable for a 
vehicle of the same unladen weight with pneumatic tyres together 
- with an addition of 33 1/3 per cent. thereon,— 
(iii) if fitted with non-resilient tyres—the sae tax payable 
for a vehicle of the same unladen weight with pneumatic tyres 
together with an addition of 667/s per cent. thereon . 


- ParT B - 
Public Service Vebicles 


IV Vehicles plying for hire for the conveyance of passengers and light 
rf personal luggage of passengers— l 
(1) with sating capacity for not more than three persons (ex- 
clusive of the driver) . i 
(2) with seating capacity for four persons, exclusive of the driver 


w 
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Article No. . Description of vehicle Annual rate of tax 
Rs. 
(3) with seating capacity for more than four but not more than 
six persons, exclusive of the driver 115 
(4) with seating capacity for more than six persons but not more 
than 20 persons, exclusive of driver— 
for the first six seats l 115 
with an addition for every seat in excess of six and up to twenty, of— 
(a) if intended for use on an A class route 9 
(b) if intended for use on a B class route 64 
(c) if intended for use on a C class route 4 
(5) with seating capacity for more than 20 but not more than 32 
persons exclusive of the driver, 
(a) if intended for use on an A class route— 
for the first 20 seats p 255 
for every additional seat 10% 
(b) if intended for use on a B class route— 
for the first 20 seats 210 
for every additional seat 9 
(c) if intended for use on a C class route— 
for the first 20 seats 180 
for every additional seat . 614. 
(6) with seating capacity for more than 32 persons, exclusive of 
the driver— 
the tax payable under the foregoing clause for the first 32 seats with 
an addition, for every seat in excess of 32, of — 
(a) if intended for use on an A class route 21 
(b) if intended for use on a B class route 16 
(c) if intended for use on a C class route 10 
V Vehicles plying for hire for the conveyance of a limited number of 
passengers and the transport of a limited quantity of goods— 
the tax payable under Article TV in respect of the authorized number 
of passenger seats, together with an additional tax for every 
hundred-weight of authorized load of goods— 
(a) if intended for use on an A class route 614 
(b) if intended for use on 2 B class route 4 
(c) if intended for use on a C class route 2%, 
Vi Vehicles plying for hire for the transport of goods only— 
(A) if fitted entirely with pneumatic tyres, and— 
(a) if intended for use on an A class route— 
(i) for the first 15 cwt. of authorized load 160 
(it) for every additional hundred-weight of authorized load 51% 
(b) if intended for use on a B class route— 
(i) for the first 15 cwt. of authorized load 144 
(ii) for every additional hundred-weight of authorized load 4 
(c) if intended for use on a C class route— ? 
(i) for the first 15 cwt. of authorized load 129 
(ii) for every additional hundred-weight of authorized load 3 


(B) if fitted with resilient tyres— 
the tax payable under this article for a vehicle of the same 
authorized load capacity, if fitted with pneumatic tyres, to- 
gether with an addition of 3371/3 per cent. thereon. 
(C) if fitted with non-resilient tyres— . 
the tax payable under this article for a vehicle of the same 
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Article No. “Description of vebicle Annual rate of tax 
Rs, 


authorized load capacity, if fitted with pneumatic tyres, to- 
gether with an addition of 662/, per cent. thereon. 
‘VIL Vehicles plying for hire and intended for use on a special route— ` 
appropriate tax payable under Articles IV, V or VI in respect 
of an A class route, together with such additional tax not ex- 
ceeding 50 per cent. of such appropriate tax as may be prescribed 
by the Local Government, 
Vil Vehicles plying for hire in respect of which a tax has been paid uñ 
either of Article IV, V, VI or VII when intended for use in special 
or temporary circumstances and for a limited period on a route or 
routes other than those over which they otherwise ply— 
in addition to any tax paid under any of the foregoing articles, a tax 
at such weekly rate not exceeding Rs. 22 as the Local Govern- 
ment may prescribe, for every week or part of a week during 
which it is intended to use any such vehicles in such special or 
temporary circumstances: 


Provided that nothing in this Article shall apply to a motor vehicle 
which is temporarily the subject of a private hiring agreement for the 
purpose of a specific journey: 

Provided further that no additional tax shall be payable if a motor 
vehicle does not use the road or roads for which it is permanently licensed 
during the period it is temporarily allowed to ply on a route or routes other 
than those in respect of which it is permanently licensed. 


ed 


Part C 
Explanations 


1. Where any motor vehicle is used for various purposes or in such a 
manner as to cause it to be taxable under more than one article of this 
schedule, the tax is payable at the highest appropriate rate. 

2. ‘Unladen weight’ means the weight of.a vehicle when unladen, 
including all parts, equipment, stores, fuel, water and accumulators, which 
are nécessary for and ordinarily used with the vehicle when working. 

° 3. ‘Pneumatic tyre’ means a tyre containing air inserted by mechani- 
cal pressure. ‘Resilient tyre’ means a tyre, not being a pneumatic tyre, 
made of India rubber and of such thickness as to protrude not less than 
three-quarters of an inch beyond the rim of the wheel. ‘Non-resilient 
Ate means a tyre which is neither a pneumatic tyre nor a resilient tyre. 

4. Where a motor vehicle is equipped with sleeping berths each sleep- 

ing berth shall for the purpose of Articles IV, V and VII be regarded as the 


equivalent of PE epee seats. 

$. Every trailer attached to or drawn by a motor vehicle which is 
taxable under either of Articles IV, V, VI or VII shall be regarded as a 
separate motor vehicle liable to the appropriate tax as prescribed by those 


articles. T 
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SECOND SCHEDULE ` 
(Amendments to the United Provinces Municipalities Act, 1916). 
1. In Clause (24) of Section 2 the words “or motor car” shall be 
deleted and the following words substituted:— 
“or motor vehicle as defined in the United Provinces Motor Vehicles 
Taxation Act, 1935.” : 


2. In Section 128 a colon shall be substituted for the full-stop at the 
end of Sub-section (2) and the following words shall be added, namely:— 

“Provided also that no tax under Clause (iv) of Sub-section (1) shall 
be levied in respect of any motor vehicle.” 


3. In Clause (c) of Part H of List I appended to Sub-section (2) 
of Section 298, between the word “vehicles” and the word “boats” the 
‘following words shall be inserted, namely— 


“other than motor vehicles.” 


THE UNITED PROVINCES AGRICULTURISTS’ RELIEF 
(AMENDMENT) ACT, 1935 

(No. II or 1935) * 

[PASSED BY THE LEGISLATIVE COUNCIL oF THE UNITED PROVINCES OF 
AGRA AND OUDH] 

An Act to.amend the United Provinces Agriculturists’ Relief Act, 1934 

WHEREAS it is expedient to amend the United Provinces Agriculturists’ 
United Provinces Act Relief Act, 1934; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained under Sub-section (3) of Section 80-A’ of the Government of 
India Act, to the passing of this Act; 

It is hereby enacted as follows: 

1, (1) This Act may be called the United Provinces Agriculturists’ 

Short title and extent. ; Relief (Amendment) Act, 1935, 


(2) It extends to the whole of the United Provinces of. Agra 
and Oudh. ö 


(3) It shall come into force on such date as the Local Govern- 
ment may by notification direct. : 


‘2. In part (4) of the footnote of Schedule DI to the United Pro- 


Amendment of Scheduls  Vinces Agriculturists’ Relief Act, 1934, for aaa 
the 


DMI to the United Provinces words “the rate notified under Section 4 as 
Agriculturists’ Relief Act, rate in force on the date when the loan was 
st taken” the following shall be substituted, name- 
ly, “the rate for the time being notified under Section 4 in respect of the 
period for which each such rate is in force.” 


*Poblished in ee Gazette, dated Allahabad, July 20, 1935 
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U. P. SPECIAL POWERS (EXTENDING) ACT 
(No. VIlor 1935) * 
[Received the assent of the Governar-General on December 4, 1935] 


_An Act to extend the operation of the United Provinces Special 
Powers Act, 1932 


. WHereas it is expedient to extend the operation of the United Pro- 
vinces Special Powers Act, 1932; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained under Sub-section (3) of Section 80-A of the Goveroment of 
India Act to the passing of this Act; | 

It is hereby enacted as follows: a 

1. This Act may be called the United Provinces Special Powers 

Short title, (Extending) Act, 1935. 
2. In the Proviso to Sub-section (3) of Section 1 of the United Pro- 


Amendment of Section 1 Vinces Special Powers Act, 1932, for the, word. 
of U. P. Act XIV of 1932. “two” the word “seven” shall be substituted. 


U. P. DISTRICT BOARDS (AMENDMENT) ACT 
(No. VUI or 1935)* 
[Received the assent of the Governor-General on December 7, 1935] 


An Act to amend the United Provinces District Boards (Amendment) 
Act, 1932 (IX of 1932) 


WHEREAS it is expedient to amend the United Provinces District 
Boards (Amendment) Act, 1932, for the pur- 
pose of perpetuating the temporary provision 
made therein for the representation of women on district boards: 

It is hereby enacted as follows: 


1. (1) This Act may be called the United Provinces District ‘Boards 
Short title and commence. (Amendment) Act, 1935. 


ment. 


Paai (2) It shall come into force at once. 


2. Sub-section `(3) of Section 1 of the — Provinces District 
Repeal of Subsection (3) Boards as 1932, is hereby 


of Section 1 of United Pro- repealed. 
vinces Act, IX of 1932. 


Preamble. 





*Published in Government Garette, dated Allahabad, December 14, 1935 
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No. 687-Rev. 
Dated Naini Tal, August 23, 1935 
CORRIGENDUM” 


In Appendix I to the rules under the United Provinces Encumbered 
Estates Act, 1934, and the United Provinces Regulation of Sales Act,1934, 
published with Government Notifications Nos. 618+Rev., and 643-Rev., 
dated August 10, 1935, on pages 263—338 and 351—385, Part: VID, of 
the United Provinces Gazette, dated August 10, 1935, the “following cor- 
rections should be made: l 


1. For “Haraura I and IN” in the third group of settlement circles . 
_ against tahsil Saharanpur on pages 305 and 355 read “Haraura DI and IV.” 
2. For “Fyzabad I” in the third gro group , of settlement circles against 
tahsil Saharanpur on pages 305 and 355 rees “Fyzabad II.” is 
3. For “Dalaganj’ printed in column 1 on pages 313, and 363 read 
“Dataganj.” ; 
. 4, For “Pargana Kaya” in both the settlement circles of tahsil Sirathu 
on pages 318 and 368 reed “Pargana Kara.” 
$. For “32” in column 3 against tahsil ae on pages 330—331 
and 380-381 read “23.” 


6. For “Athena” in the second line of the second column on pages 
335 and 385 read “Atcha.” 


“Published in Government Gaxette, dated Allahabad, August 31, 1935 
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Naksint Kuer v. THRPAL. o loi 


+ 
. 


~ ~” ~ of- three persons—each party nominated ope person. and.the third was 


applitd_ that the arbitration should be .saperseded. “The Court made an 
enquiry and found that the defendant was unaware of the relationship bet- 
ween the umpire and the nephew of the husband of the plaintiff, and it there- 
fore revoked the reference. Held, that the, fact that two members out of 
three members forming the tribunal were more closely connected with one 
was a fact which vitiated the integrity and impartiality of the 
_ tribunal ‘and the lower court was empowered to revoke the reference under 
_ Sec. 151, C. P. C. oe si me 
` Bholenath v. Raghunath Das, 1929 A. L. J. 918 referred fo. 


~ 
+ 
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Kast PRASAD VERMA v. “MUNICIPAL Bosrp, BENARES ` 


Cr. Ref. 50 of-1934 (connected with ‘Cr. Rev. 343 of 1934), decided on 
Oct. 23, 1934, by Sulaiman, C. J. and Rechbpal Singh, J. -- 


Municipalities Act, Secs. 155 and 162—Complaint under Sect 155—Liabilify of 


goods imported to pey octroi— Jurisdiction of criminal conrt—Munici } 
. Account Code, Chapter X, Rule 132, Class 14—Tubes and tyres—W bet 
exempt from octroi. “8 a ` 
_ The jurisdiction-of a ériminal court hearing 2 complaint under Sec. 155, 
“Municipalities Act, to inquire into the question whether the goods imported 
i are in fact liable to octroi duty, is not barred by- Sec. 162 (1) of the Act; 
and before an offence under Sec. 135. can be established the- Municipal 
Board must satisfy, the criminal court that the goods are in fact liable to 
octroi. ; i a ee dope AE Hig 
*Tubes and tyrë which are.specially designed for motor: cars only, and 
are not meant for anything else which is not a machinery, are under the 
Municipal -Account Code (Chapter `X, Rule 132, Class 14), exempt from 
- the payment.of octroi. a > 


-Surjan Lal y. King-Emperor, 1929° A: L. J.395 referred to. ~ 2> 


= te i = 
O Basu. Lan v, Huxam SINGH. = =e 

; ” TA E 2i > r i 
- Civ. Rev. 75 of 1934, decided on Oct? 2371934, by Bennet, J. 


t - 


Civil Procedure Code, Ot. 2ER. 125—Dispute between pecree-Bolder end Shebna 


__Juritdiction of execution court—+Ljmitation Act, Arts. 102-and 7—Suit by 
Shebna for bis wages.” a a ile ie Bn Tog 

execution. court has no jurisdiction to adjudicate on a dispute 

between the decree-holder and the Shahnas ww period for which they 


1- 


+ 


see “3 


ibe) 


SUMMARY OF RECENT CASES 


had worked. Consequently a suit must be brought on the regular side in 
order to obtain a decision on such a dispute. 

A shahna who is merely employed to watch crops and to see that they are 
not taken away is not a labourer within the meaning of Art. 7, Limitation 
Act, end a suit by him for his wages comes under Art. 102 and the period 
is three years from the time when the charges accrued. 

_ Morgen y. London General Omnibus Co., [1883-84] 13 Q. B. D. 832 
relied on. . 


"KANTA TEWARI v. SHEO NARAIN LAL 
S. A. 854 of 1931, decided on Oct. 4, 1934, by Sulaiman, C. J. and Bajpai, J. 


License—W hether licensee can maintain action in bis own nene. 

Where the plaintiffs were in possession of a piece of land which they 
were using as their court-yard and over which they had cattle troughs 
and a platform, and the defendants unlawfully removed the cattle 
troughs and the platform and took possession of the land by building 
upon it; beld, that the plaintiffs had sufficient possessory title to maimtain 
the action against the defendants. 

Northam v. Bowden, [1855] 11 Exchequer 70=156 E. R. 749 relied on. 


JAGANNATH v, INDERPAL SINGH 


F, A. F. O. 36 of 1934 (connected with F. A. F. O. 37 of 1934), decided on 
Oct. 2, 1934, by Kendall, J. 


-Pre-em ption—W ajib-ul-arz—Consiruction of—Mobemmedan Law of pre-emption, 

. Where in the wajib-ul-arz for the town of Pilibhit it was recorded 

that “there is a custom of pre-emption ir accordance with the usage of 

the country and the Shastras,” beld, that the record was clear and definite 

enough to form proof of a custom of pre-emption and in the absence of 

evidence of any special custom different from or not co-extensive with 

the Mohammedan Law of pre-emption, that law must be applied. Rem 

Prasad v. Abdul Karim, I. L. R. 9 All. 513 and Jagdam Sabai v. Mababir 
Prashad, I. L. R. 28 AIL 60 relied on. 


SUMMARY OF RECENT CASES 3 


[The present intention is to report in full all cases except those marked with 
an asterisk. | 


Hasiput Razzaqg v. SHIAM BAHADUR 
Ex. S. A. 947 of 1933, decided on Oci. 30, 1934, by Bennet, J. 


Civil Procedure Code, Sec. 60(1) (c)—“Agricnltnris?’—Meaning of. 

An agriculturist in Sec. 60(1) (c) refers to an occupation and 2 man is 
an agriculturist who engages in the cultivation of land, that is, who ploughs 
land, sows the crop and attends to it. The cultivation of land by hired 
labourers by a person who has a different occupation does mot constitute 
that person an agriculcurist. 





Harpro Ram v. Frm GRDHAR LAL KANHAYIA LAL 
Civ. Rev. 82 of 1934, decided on Oct. 30, 1934, by Bennet, J. 


Partnership Act, Secs. 69 and 5—Joint Hinas family—Firm owned by—Registra- 
tion of firm not necessary. 


Under Sec. § of the Partnership Act of 1932, where the members of a 
Hindu undivided family carry on a family business as such, they are not 
partners in such business. Accordingly the provisions of Sec. 69 of the Act 
as to the effect of non-registration of a firm do not apply to such business. 





CHIRANJI LAL v. SYED IRPHAN ALI 
Civ. Rev. 528 of 1933, decided on Oct. 26, 1934, by Bennet end Allsop, JJ. 


Civil Procedure Code, Or. 23, R. 1(6)—Lower court permits withdrawal of snit— 
Revision—W ben High Court will interfere. 


Where the lower court acting under the provisions of Or. 23, R. 1(6), 
C. P. C., grants permission to the plaintiff to withdraw the suit with liberty 
to bring a fresh suit, and it appears that the lower court applied its mind 
to the matter before it, the High Court in revision will not enquire into the 
sufficiency of the ground. 


Jbunku Lal v. Bishesbar Das, I. L. R. 40 All. 612 followed. 





Farma BI v. SHÄRTULLAH KHAN 
Civ. Rev. 566 of 1933, decided on Oct. 26, 1934, by Bennet and Allsop, JJ. 


„vil Procedure Code, Or. 20, R. 12—A pplication to ascertain mesne profits prior 
to suit—Court-fee not payable before profits are ascertained. 


Where on an application under Or. 20, R. 12 for an enquiry as to mesne 
profits due to the plaintiff before suit the court below orders the plaintiff 
to pay court-fee on the amount of mesne profits shown by him as due to 
him for the period in question; beld, that the court-fee was not due for 
payment until the amount of mesne profits had been ascertained under Or. 
20, R. 12, and the order of the court below must be set aside. 


Sheodhin Singh v. Norangi Lal, 129 In. compez relied on. 


4 SUMMARY OF RECENT CASES 


CHENAR SINGH v. CHENAR SINGH 
S. A. 1349 of 1930, decided on Oct. 22, 1934, by Bennet, J. 
Co-sharer—In possession of plots as kbudkasht or sir—Right to mortgage— 


Kineun. 
The general rule of law in this province is that a co-sharer in possession 
of a particular plot as his khudkasht or as his sir has a right to mortgage 
that plot, and the same rule must be presumed to prevail in Kumaun. 





SHYAM LAL v. EMPEROR 
Cr. A. 638 of 1934, decided on Oct. 12, 1934, by Harries and Rachbpal Singh, J]. 


Confession—Retracted confession—Value of —As against co-accused. 

A retracted confession may be used against the man who has made it, but 
its value as a piece of evidence against other accused is almost nil. Unless 
there is satisfactory evidence which would support the confession, no court 
would be justified in basing 2 conviction on the strength of a retracted 


confession. 





NaxaAIn Das v. KASHI PRASHAD 
Civ. Rev. 151 of 1934, decided on Oct. 31, 1934, by. Bennet, J. 


‘Provincial Small Canses Courts Act (IX of 1887), Schedule I, Art. 35(8)— 
Plaint alleges that defendant reaped crop of plaintif without eny right by 
deceit—W betber Small Cause Court competent to entertain suit. 

Where the plaint in a suit for compensation filed in a small cause court 
alleged that the defendant reaped the. crop of the plaintiff without any 
right by deceit, beld, that the facts alleged amounted to an offence defined 
by Sec. 378, I. P. C., and under Art. 35(#), Schedule IL, Provincial Small 
Causes Courts Act, the small cause court did not have jurisdiction to try 
the suit. 

Bendbu Pendey v. Geuri Dat Pandey, [1930] A. L. J. 1247 and Bhen 
Datt v. Moti Lal, [1932] A. L. J. 306 distinguished. 





Woot CHAND v. De CHAND 
F. A. F. O. 145 of 1933, decided on Nov. 16, 1934, by Bennet, J. 


Provincial Insolvency Act (V of 1920), Sec. 41—Formal order of discharge not 
drewn np—Effect of. 

On the application of an insolvent the Court passed an order thek 
“the property mentioned by the insolvent will be sold and after the proceeds 
have been distributed the order of unconditional discharge will be written.” 
Subsequently on the property being sold the Court passed an order stating 
that “the property has been sold. Let proceeds be distributed atonce.” 
Nine years after the sale a creditor applied for revival of insolvency pro- 
ceedings on the ground that no. formal order of discharge was drawn up 
after the sale. Held, that the intention was to pass an unconditional order 
of areal for a specified time and the insolvency proceedings 
termina when property was sold, and theréfore the insolvency 
proceedings could nét now be revived. 
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Ram Prasap v. TRILOK NATH 


P. C. A. 26 of 1934, decided on Dec. 14, 1934, by Kendall, A. C. J. and Bajpai, J. 


Civil Procedure Code, Sec. 109 (c)—W ben appeal may be certified under. 

In a mortgage suit the defendant pleaded payment of a certain sum which 
he said was entered in the plaintiff's account books relating to money- 
lending. The plaintiff denied the existence of the account books. The 
defendant failed on this issue both in the trial court and in the High Court. 
Subsequently the defendant discovered that some account books had been 
filed by the plaintiff in some other litigation, but that they had been 
returned by the court to the plaintiff. Thereupon the defendant made 
an application for review of judgment, which was rejected by the High 
Court. Held, that the issue raised was not such as could be certified as. 
being a fit one for appeal under Sec. 109 (c), C. P. © 

Grounds on which an appeal may be certified under Sec. 109(c), C. P. C 
stated. 

Redha Krishna Ayyar v. Sivamiiiatha Ayyar, 44 Mad. 293 and Banarşi 
Prashad v. Kashi Krishna, I. L. R. 23 AIL 227 relied on. 


~ 





: Har Narain v. Hosniar SINGH 
Cr. Ref. 370 of 1934, decided on Dec. 11, 1934, by Sulaiman, C. J. and Bajpas, J. 


Criminal Procedure Code, Sec. 195—Offence nnder Sec. 193, I. P. C—Cummitted : 
in a proceeding under Sec. 164, Cr. P. C.—Whetber Sec. 195, Cr. P. C. appli- 
cable. 

The recording of a statement undér Sec. 164, Criminal Procedure Code, 
before a Magistrate is “a proceeding in a Court” ‘within the meaning of Sec. 
195, Cr. P. C.  Accbitlingly. no “court*his power to take cognizance of an 
offence under Sec. 193, L P. C. when it is‘alleged to have been committed 
in a proceeding under Sec. “164, Cr. P. C., in the court of a Magistrate, 
without a complaint in writing of such court or some other court to 
which it is subordinate. 

Kenbsiys Lal v. Bhagwan Das, I. L. R. 48 All. 60-at 65 and Bilas Singh 
v. Emperor, 23 A. L. J. 845 relied on. 





AFZAL HUSAIN v. CHHED! LAL 
F. A. 495 of 1929, decided on Nov. 20, 1934, by Bennet and Bajpai, JJ. 


Mohammedan Lew—Wagqf—Usufructuary mortgage of wagf property by mut- 
walli—Previous sanction not obtained—Mortgage for necessity—Whether 
_ senction can be given retrospectively. 


Under the Mohammedan Law a usufructuary mortgage of waqf proper- 
ties made by a mutwalli, who is a shia, without the previous sanction of the 
court is not void 1f thade for a justifying necessity and may be retrospec- 
tively confirmed by the court. 

Where therefore 2 court finds that a usufructuary mortgage of waqf 
properties made by a mbtwalli was beneficial to the dedicated property 
and was one which should have been sanctioned by the District Judge 
(who takes the place of the Qazi) Fee ee ne eee 


6 SUMMARY OF RECENTI, CASES 


previous to the execution of the mortgage, the ugufructuary mortgage is 
valid in law. we 

Nimai Chend Addya v. Golam Hossein, 1. L. R. 37 Cal. 179 rehed on; 
Shailendra Nath Palit y. Hade Raza Mane, I. L. R. 59 Cal. 586, Amrut Lal 
Kelidas v. Shaik Hussein, I. L. R. 11 Bom. 492, Shew Darshan Singb v. 
Deputy Commissioner of Partabgerb, A. I. R. [1923] r.c. $+, Hamud- 
uddin Ali Slab v. Court of Wards, 'Nanpara, 18 In. Cas. 319 discussed. 


Texts of ‘Mohammedah Law. quoted. + ° se ae. 
t | ae a lty’ 2 ay Ae bes a! ‘ Yey 7 
ne a t a sth wae =F yee oy tte | -1 t ae f 
. { a en ai l, I i a sree! L ^ 
ae Priool Kunwar v. Ruki RAM! 9% 55) ~ 
net ae | t ťi) F fe J at 1. YaB’. J s 


E. F. A. 216 of 1933, décided.on Novs'lé, 1934, by Nionsatullab and Allsop, J]J- 
‘ 1 [ jas Tope’ bang o Sga pS ree , 
Hmdu Lsy—Widqw fm. possession’ of ber deceased busbana’s proberty—Rents 


| payable to, widow- “Whether hable to ‘pay busbaud’s debts; : 
The decree-holder applied for execution of ‘his’ ‘decree by attichment of 
rents due from the tenants holding land ‘left"by the deceased’ judgment- 
debtor. His widows objected to the attachment of thë rents on the 
- ground that they accrued after the, death of their husband and were 
therefore their. personal. property, and pot part of the assets left by the 
deceased. Held, that the rents which have accrued due and are payable 
to the widows must be considered to be part of their deceased husband’s 
estate and therefarg liable to. pay his debts. , The widows are in possession 
of the property belonging to their husband as his legal representatives. 
'¢ Thefact that they have widow's estate under the Hindu Law.does not make 
-, . , them any,the less legal representatives of their husband. It may be that in 
the eye of the Hindu Law theit"position ‘as represerttatives ‘of the estate of 
their deceased husband 1s peculiar, but so long as’ théy are’ alive they alone 
represent,the estate of their deceased husband, and the income accruing from 
the property in their possession as legal’ represehtatives ‘of ‘their deceased hus- 
band is income accruing from his’estate “and therefore an-integral part 
thereof. Betis ee ee ee 
Reni Kanno‘ Dai'v. B. J. Lacy, I. L. R. 19 AlE 235 ‘distinguished and 
dissented from. a E a ee 


= 





. ABDUL AHAD v. BRIS Naram Ral 
E. F. A. 25 of 1933, decided on Nov. 5, 1934, by Harries and Rachbpal Singh, JJ. 


Transfer of Property Act, Sec. 43—Mortgage—Mortgagor subsequently acquires 
possession of property tmcluded in the mortgage—Rsghis of mort gagee—Civil 
Procedure Code, Sec. 47—Mortgage decree—Execution of—Powers of execu- 
fron court. l ' i B 
A mortgagor is estopped from pleading that he was not entitled to 
mortgage the property which hè miortgaged. He is also estopped from 
defeating the claim of the mortgagee if any property which ‘he had mort- 
gaged and which he did not actually own at the time of the morter¢¢,pas 
subsequently come into his possession. ` ? s 
A court executing 2'mortgage decree cannot go behind it. All tnat it 
has to see'is that the property against which the mortgagee decree-holder 
desires to proceed is specified in the mortgage decree and is in possession 
of the mortgagor or his representatives. Lf that be so, then the mortgagee 
is entitled to proceed against that property and the court executing the 
decree will not enter into:the complicated question as regards the nature 
of the utle of sm . zA 


in 


SUMMARY OF RECENT CASES 7 


k 


[The present intention is to report in full all cases except those marked with 
an asterisk.] 


Basu Ram v. INAMULLAH 
F. A. 561 of 1930, decided on Dec. 19, 1934, by Kisch and Bajpai, JJ. 


Vendor and Purchaser—Suit to enforce vendor's lien—Personal decree also claimed— 
Decree silent as to relief for personal decree—Right of plaintiff to apply for 
personal decree—Res judicata—Limitation—Trensfer of Property Act, Sec. 55 
—Civil Procedure Code, Sec. 11 and Or. 34, R. 6—Limitation Act, Art. 116. 


On the failure of the vendee to pay the portion of the sale consideration 
left with him for payment to a creditor of the vendor, the latter brought a 
suit to enforce not only the statutory charge upon the property in the 
hands of the vendee but also claimed a personal decree against the vendee. 
The Court granted a decree for sale by enforcement of the charge. No 
issue was framed as to the right of the plaintiff to obtain a personal decree 
after the sale and nothing appeared about it in the decree. On an 
application for a personal decree under Or. 34, R 6 against the vendee, 
keld, (1) thar the plaintiff was entitled to obtain a personal decree; (2) 
that Explanation V to Sec. 11, Civil Procedure Code, did not bar the 
phintiff’s claim; (3) that Art. 116, Limitation Act applied to the facts 
of the case and the application was not barred by time. Reghuknl Tilak y. 
Pilem Singh, [1930] A. L. J. 1524 relied on. 

Case Law discussed. 


eee eee 


Basan SINGH rv. CHAMETI 
E. S. A. 634 of 1933, decided on Dec. 12, 1934, by Niematullah and Allsop, JJ. 


Chil Procedure Code, Or. 34, R- 5—Appesl from preliminary decree dismissed 
with costs—Application for amendment of final decree already passed— 
Construction of. 


After the preliminary decree passed under Or. 34, R. 4 was confirmed 
on appeal, the decree-holder applied that the final decree already passed 
be amended by addition of the costs awarded by the appellate court and 
the court amended the decree as prayed; beld, that the decree-holder’s 
application asking for amendment and ‘the order of the court amounted, in 
substance, respectively to an application and an order for preparation of 
a fresh final decree in terms of the preliminary decree on appeal. 





Baswa v. EMPEROR 
Cr. Rev. 817 of 1934, decided on Dec. 5, 1934, by Bennet, J. 


Municipalities Act, Sec. 85(1) (b)—Strike—Whether a reasonable cause. 

Sec. 85(1) (b), Municipalities Act, is specially intended to prevent a 
strike by the sweepers and the intention is to lay down that a strike would 
not be a reasonable cause. By a reasonable use the sub-section would 
include illness or festivities, such as, marrif¥e in the family of a sweeper. 
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a 


Gazxwar Barona STATE Ry. v. MoHAMMAD HABIBULLAH 
P. C. A. 10 of 1934, decided on Dec. 3, 1934, by Kendall and Bajpai, J]. 
Limitation Act, Sec. 12(2)—Applicability of—Applicstion for leave to appeal to 
Privy Coxscil. 
The wording of Sec. 12(2), Limitation Act, is quite sufficicat to enable 
the applicant for leave to appeal to His Majesty- in Council to exclude the 


whole of the time from the date when he applied for a copy of the decree 
until the date when the copy of the decree was ready. 


Tijibboy v. Chettysr, 26 A. L. J. 657 referred to. 





Baprut Hag Rasni v. SHAH Hasan AHMAD 
S. A. 780 of 1932, decided on Nov. 30, 1934, by Genganath, J. 
Mobemmeden Law—Wagf—Wagf of Musha for mosque or burial grownd— 
Whether valid. 


The waqf of a Musha, that is, an undivided share in property, for a 
mosque or burial ground is not valid whether the property is capable of 
division or not. 


Texts of Mohammedan: Lew quoted, 





MoT: LAL v. EMPEROR Z 
Cr. Rev. 845 of 1934, decided on Nov. 26, 1534, by Bennet, J. 


‘Penal Code, Sec. 179—Complainent—wW beither punishable under. 


Where the Magistrate summoned the complainant as a witness under the 
provisions of Sec. 219, Criminal Procedure Code, and on his refusal to 
answer questions put to him, the Magistrate took proceedings under Sec. 
480, Cr. P. C., and convicted him under Sec. 179, I. P. C; keld, chat a 
complainant is punishable under Sec. 179, L P. C, and the conviction 


was conect. 
Ganesh Nereyen Sethe, [1889] 13 Bom. 600 distinguished. 


| ne eee 


Brturnrey SINGH v. KARAN SINGH — 


Civ. Rev. decided on Oct. 30, 1934, by Bajpal, J. 


Evidence Act, Sec. 45—Report of expert—When evidence. i 


If a court wishes to rely upon the report of an expert, then he should be 
produced and his evidence tested by examination and cross-examination 
in open court, and unless this is done, the report does not by itself become 
evidence in the case. 

am 
i 
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Banwari LAL v. EMPEROR 


Cr. Rev. 831 of 1934 (connected with Nos. 899 end 900 of 1934), decided on 
Jan. 22, 1935, by Kendall end Bajpai, JJ. 

Criminal Procedure Code, Secs. 369 and 561A—Jail applications for revision dis- 
missed by High Cowrt—Fresh applications made through connsel—W betber 
can be entertained. ? 

Applications made from jail for the revision of the orders passed by the 
lower court were considered on the merit and dismissed by a single judge of 
the High Court. On fresh applications being filed through counsel, eld, 
that the High Court had no jurisdiction to review its own orders and the 
fresh applications could not be entertained. Kunji v. Emperor, .[1934] 

_ <ALL, J. 704 relied on. 
. Case law discussed. 


el 


WruuimMs v. KALLUMAL MAGAN LAL 
S. A. 1002 of 1932, decided on Dec. 18, 1934, by Alsop, J. 


Negotiable Instruments Act (XXVI- of 1881), Sec. 80—"Seme”—Meaning of— 
Promissory note—Payable on demand—No interest specified—Statutory 
interesi—Date from which to be calculated. 

The word “same” in Sec. 80, Negotiable Instruments Act, refers to 
“amount due” and not to “interest”. 

Where a suit is brought against the maker of 2 promissory note which 
is payable on demand and which is silent as to interest, interest on the 
amount due on the promissory note is to be calculated at the rate of six 
per cent per annum from the date of the execution of the promissory note, 
under Sec. 80, Negotiable Instruments Act. Genpat Tuksrem v. Sopena 
Tukeram, L L. R. 52 Bom. 88 followed; Prem Lal] v. Radha Bullev Kenkra, 
I. L. R. 58 Cal. 290 dissented from. 





MOHAN LAL GAUTAM v. EMPEROR 
Cr. Rev. 572 of 1934, decided on Dec. 7, 1934, by Kendall, A. C. J. and Harries, J. 


Press Act II of 1931), Sec. 4(1) (b) as amended by Act XXIII of 1932— 
Pamphlet addressed to kisens—Words used tend to promote feelings of enmity 
between kiss and xemindars—When comes within Sec. 4 (1) (b). 

In a pamphlet addressed to the kisans the writet described their 
grievances in picturesque and expressive language. He described their lot as 

` deplorable in the extreme, and stated that they were frequently the victim 

of abuse and even of beatings at the Hands of zamindars and Government 
officials. He suggested proposals for the amelioration of their condition, 

al and urged them to unite so that these proposals ‘might be lawfully carried 
out. “Held, that taking the pamphlet as a whole it was extremely moderate 
in tone, and it contained nothing more than words pointing out without 
malicious intention and with an honest view to their- removal, matters 
which are producing and have a tendency tó produce feelings of enmity or 
hatred between kisans and zamindars, and, therefore, by reason of Explana- 
tion 4 to Sec. 4, Press Act, the words dre not to’ be deemed to be words 
which tend directly or indirectly to promote such feelings within the 


amended 'Sec. 4(1) (b) of the Press Act. 
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BHAWANI SINGH v. BALDEO . 
Civ. Rev. 513 of 1934, decided on Dec. 21, 1934, by Bennet, J. 


Civil Procedure Code, Sec. 145—Animals ‘attached’ in execution of a decree— 
© Entrusted to supurddar who fails to produce them—Decree-bolders sut 
against supurddar—W bether Sec. 145 bers such suit. 


- Animals, which had been attached in execution of a decree, were 
entrusted to the defendants as supuiddars. The defendants did not 
produce these animals for sale before the amin when required to do so. 
Thereupon the decree-holder sued the defendants for the value of these 
animals. Held, that the suit was rmintainable and Sec. 145, Civil 
Procedure Code, did not bar such a suit. | 

Shekir Husain v. Chanddo Lal, [1931] A. L. J. 865 at 874 relied on. 
Piare Lal v. Sitaram, [1929] A. L. J. 80 doubted. 





BUDHAN v, KORHEY 
Civ. Rev. 454 of 1934, decided on Dec. 19, 1934, by Bennet, J. 


Civil Procedure Code, Or. 33, R. 1—Order under—When can be revised by High 
Gourt. 3 
Where the trial court makes an order under Or. 33, R. 1, C. P. C. with- 
out exercising its discretion judicially, that is, without applying its mind 
” to the matter before it with due reference to the provisions of Or. 33, R. 1, 
the High Court can interfere in revision. ‘ 
Jemna v. Prem Sabai, [1934] A. L. J. 450 followed. 
Case law referred to. 





SHERA KHAN v. BHURE SHAH 
Civ. Rev. 455 of 1933, decided on Nov. 5, 1934, by Bennet and Bajpai, JJ. 


Civil Procedure Code, Sec. 92—Shrine—Scheme of management drawn upina 
proceeding under Sec. 92—‘Committee of Visitors? dismisses mutwalli and 
appoints another—Dismissed mutwalli applies to District Judge for bis re- 
instatement—wW bether application lies. 


A scheme for the management of a shrine was drawn up in a proceeding 
under Sec. 92, Civil Procedure Code, under which a Committee of three “^ 
visitors was to manage the shrine. The Committee dismissed the applicant 
from the post of mutwalli and appointed the opposite party as mutwalli. 
Thereupon an application was made to the District Judge for the setting 
aside of the proceedings of the Committee and the re-instatement of the 
applicant as mutwalli, and the removal of the opposite party from the 
office of mutwallii The District Judge rejected the application. Held, 
that the order was correct as the District Judge had no jurisdiction to deal 

` with the application, and the proper course for the applicant was to obtain 
the necessary sanction under Sec. 92, C. P. C., and to proceed in the 
Court of the District Judge by way of a suit under the Section. 

Mobsent Darshan Das v. Collector of Meerut, 16 A. L. J. 742 and Abdul ` aj 

Hakim v. Burremiddin, 1. L. R. 49 Mad. 580 at 584 relied on. 


has 


~ 


-* 
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7 : HuUMELA v. Onl SAHOO. 
_ Civ. Rev. 520 of 1934, decided om Jan. 24, 1935, by Nismatullsh, J. 


Contract—Bond in favour of defendent—Money left with bhim for payment to 
_ plaintif—Failure to pay— Whether plaintiff can sue defendant on the bond. 

A person, who was indebted to the plaintiff, executed a bond in favour 

of the defendant leaving the entire amount with the defendant for payment 

to the plaintiff. The defendant did not make any payment to the plaintiff. 

The plaintiff sued the defendant on the basis of the bond; beld, that in 

substance the claim was to enforce a promise to advance money in future 

and an agreement to lend money was not specifically enforcible, and conse- 
quently no decree could be passed against the defendant. 
Dwerkenath v. Piye Nath, 36 1. C. 792 distinguished. 





Nazim SINGH v. LAKHU AHIR 
© § A, 1125 of 1934, decided on Jan. 22, 1935, by Niematullab, J. 


Tenancy Act (Il of 1926), Secs. 44 snd 121—Land as defined in Tenancy Aci— 
Suit for possession of —Jurisdiction of Civil Conrt—Whethber barred. 

Where the plaintiffs, who were occupancy tenants, sued in the Civil Court 
for possession of a strip of land on the allegation that it was within the 
boundary of their plot and the revenue court erroneously made it part of the 

'  * defendant’s plot and that relying upon the demarcation of the revenue court 
the defendant took possession of the land; beld, that the suit was rightly 
, instituted in the Civil Court, and neither Sec. 44 nor Sec. 121 of the Tenancy 
Act.applied to the facts alleged in the présent plaint. 
Den Sabai v. Jai Ram Singh, [1932] A. L. J. 517 distinguished. 


GaNESHI LAL v. BOHRE SHANKAR LAL 
S. A. 71 of 1933, decided on Jen. 21, 1935, by Niematullah and Bajpai, JJ. 


Tenancy Act (II of 1926), Sec. 226—‘Co-sherer—Meaning of—Whether 
‘includes mortgagee in possession. 
A mortgagee in possession is a co-sharer within the meaning of Sec. 226, 
- Tenancy Act M of 1926. Lachman Singh vy. Gbasi, I. L. R. 15 All. 
_,. 137, Lachman Pande v. Tribeni Sabu, 22 A. L. J. 518 and Mubsmmad 
` Qamar Shab v. Salemat Ali, I. L. R. 55 AIL 512=[1933] A. L. J. 685 
' _ relied on. 


`, — 


GANGA NAND v. GOBARDHAN 
L P. A. 72, of 1932, decided on Jan. 21, 1935, by Sulaiman, C. J. and Bennet, J. 


~ Chil Procedure Code, Or. 41, R. 22—Defendant’s appeal end plaintifs cross- 
` objection im lower appellate Court—Appeal dismissed but cross-objection 
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allowed in peri—Pleintif files second appeal end defehdeAttakess Cross- 
objection—W ketber High Court cen dismiss whole suit. 


The lower appellate Court dismissed the defendant’s appeal but allowed 
the plaintiff's cross-objection in part. The plaintiff being dissatisfied with 
his partial success filed a second appeal and the defendant filed: a} cross 
objection. The High Court held that the defendant’s ‘ 
well-founded: and dismissed the whole suit. Held; “ihat japon 
was seized of the whole matter and had jurisdiction È 


suit. cl 


s Satr to 


Hos 


ae al 


Nawas SINGH v. Mrrou LAL 
E. S. A. 769 of 1933, decided by Suleiman, C. J. end Bennet, J., on Jan. 16, 1935. 


Civil Procedure Code, Or. 21, R. 32—Decree for injunction—Permenently 
probibiting judgment-debtor from bolding a fair on certain lends— Judgment- 
debtor disobeys—Remedy of decree-bolder, 

Where a decree is passed against a person prohibiting-him permanently 
by injunction from holding a fair on certain lands, and he deliberately dis- 
obeys the injunction and holds a fair and makes a profit out lof ity bald; -thdt 
the decree for injunction can be executed under Or. 21, Re 32, CSP. C., 

‘ and the court can allow compensation to the decree holder. 


On a true interpretation of Or. 21, R. 32, C. P. C., where the judgment- 
debtor has by his own act made it mpomible for himself to obey the decree 
ee eee ee 
enforced after the attachment has subsisted for thiree i = If. saa 


it be impossible to award the decree-holder any comp aHan a 
remedy which must be adopted would be to detain mace M Vriso 


SS 


Tua Ram Josu v. Ram LAL Sart 
- Civ, Rev. 593 of 1932, decided on Jen. 15, 1935, by Herries, J.” 


Easements Act, Sec. 18—Customary right of privacy—Action. uc E 
ference with such right—What masi show—Findine, of lower - 


appellate cowrt as to custom and its limits—Binding on ; High, Gowrt 


“To succeed in an action to restrain any interference‘with “a kight of 
privacy, a plaintiff must show not only that such a- right” of) privacy 
exists by custom in the district in which the premises are situated but 
also that he has in fact enjoyed such a right and that it has been ` 
substantially or materially affected by the acts of the defendant. 

Whether a customary right of privacy exists and the nature and limits 
of such a custom, if it does exist, are questions of fact and the findings 
of the lower appellate court, if based on admissible. and — evidencé, 
are conclusive. Lives Wir 


Gopal Prashad v. Redbo, I. L. R. 10 All. 358 A ein s RA 


~ 
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MEHRZIA BEGAM v. GULZAR SINGH 
S. A. 432 of 1933, decided on March 7, 1935, by Bajpai, J. 


Tenancy Act (III of 1926), Sec. 223 end Land Revenue Act, Sec. 142— 
Assignee of lend revenue—Sues co-sharers for arrears of revenue—W bether 
entitled to joint decree. 

An assignee of land revenue, who sues the co-sharers for arrears of 
revenue due from thern, is entitled to a joint decree against the co-sharers 
for the entire claim. 





Japu Duse v. DAsraTH Ral 
S. A. 1186 of 1932, decided on February 22, 1935, by Ganga Nath, J. 


Tenancy Act, Secs. 132, 138 and 139—Rent puyable by division of produce in 
kind—Steps for division of produce not taken—Suit for arrears of rent— 
Whether lies. 

Where rent is taken by division of the produce in kind, a suit for 
recovery of arrears of rent is maintainable under Sec. 132, Tenancy Act 
IU of 1926, even if either of the parties fails to take necessary steps under 
Secs. 138 and 139 for the division of the produce. Inderjit Partaft 
Babedur Sabi v. Sewak Rei, 1931 A. L. J. 1094 followed. 





AMNA v. RATAN LAL 
F. A. F. O. 238 of 1933, decided on Februsry 22, 1935, by Niematulleb, J. 


Civil Procedure Code, Or. 15, Rules 15 and 10—"Pardenashin Lady? —Summors 
—How to be served. 

A pardanashin lady as such is not a person who “cannot bs personally 
served” within the meaning of Or. 5, R. 15. It is the duty of the 
process-server to make an attempt to find ways and means of delivering 
or tendering the summons to the pardanashin lady for whom it is intea- 
ded. He can very often find some one living with her or in the neigh- 
bourhood, male or female, who can take the summons to her. If the 

in lady accepts service, it is personal service as contemplated 
by Rules 10 and 15 of Or. 5. He should in ordinary cases obtain the 
attestation of the witness taking the summons to the pardanashin lady 
concerned which should also be done in case of refusal by her to accept 
the summons. If the process-server cannot find any one, male or femals, 
who can take the summons to her, it may be a case referred to in Rule 15 
of Or. $, viz, that the defendant cannot be personally served. 





” 


T C SUKHDEO v. BASDEO 
F. A. 86 of 1931, decided on Februsry 20, 1935, by Thom end Iqbal Abmad, J]. 


Tenancy Act (III of 1926), Secs. 121 end 230—Plaintiffs as members of a joint 
Hindu family sued for declaration of their right as to zemindari properties 
and tenancy boldings—Whether suit maintainable in Civil Gourt. 
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A suit that is based on a cause of action with respect to which adequate 
relief can only be granted by the civil court is cognizable by that court 
notwithstanding the fact that one of the reliefs prayed for by the 
plaintiff is for the declaration of his right to tenancy holdings. 


Where the plaintiffs alleged and proved that they were members of a 
joint Hindu family with the defendants and were as such entitled to a 
declaraticn of their right as to zamindari properties and the tenancy 
holdings owned by the family, beld, that the cause of action on which 
the suit was based was one with respect to which adequate relief could 
not be granted by the revenue court and the suit was maintainable in the 
civil court. : 


BacEsH4AR Misr rv. MAHABIR SHUKUL 
S. A. 1295 of 1932, decided on February 18, 1935, by Ganga Nath, J. 


Tenancy Act (III of 1926), Secs. 230 and 227—Civil suit by co-sharer against 
another co-sharer—For recovery of profits and joint possession—Plaint dis- 
closed no cause of action for joint possession—Whetber suit lies in civil 
court, 


Where a co-sharer sued other co-sharers in the civil court for recovery 
of his share of profits which according to him had been realised by the 
defendants from the tenants, and the plaintiff added a relief for joint 
possession for which he disclosed no cause of action; beld, that the 
addition of the unnecessary relief for joint possession did not take the 
case out of the jurisdiction of the revenue court, and the proper remedy 
of the plaintiff in such a case was to file a suit for profits or for settle- 
ment of accounts in the revenue court, and the suit was not cognizable 
by the civil court. Anenii v. Chhannu, [1930] A. L. J. 256 and 
Bashir Husain v. Mobemmead Ali, 120 In. Cas. 558 relied on. 


BAGCHI v. Mers, F. MORGAN 
Ex. S. A. 1545 of 1934, decided on February 14, 1935, by Niematullab, J. 


Civil Procedure Code, Or. 21, R. 2—A pplication under—By judgment-debtor— 
When lies, 


Order 21, R. 2, C. P. C. cannot apply to a case in which the adjust- 
ment of a decree is not accepted by the decree-holder. Where in cxecu- 
tion of a decree for rent the judgment-debtor applies under Or. 21, R. 2 
that he is entitled to costs of certain repairs-made by him and that to 
that extent the decree should be deemed to have been satishied; beld, 
that in the absence of any allegation by the judgment-debtor that there 
was an understanding between the parties that sums spent by the judg- 
ment-debtor on repairs would be set off against the decretal amount, the 
application under Or. 21, R. 2 did not lie. 
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MunicipaL Boarp, BENARES v. Kruna & Co. 


L P. A. 37 of 1934, decided on February 13, 1935, by Sulaiman, C. J. ond 
Bennet, J 


Municipalities’ Act, 1916, Sec. 164—Octroi assessed on goods im ported—Snit 
for refund on the ground that goods were wrongly assessea—W hether lies 
in civil conrt—Appeal—Letters Patent Appeal—Plea of went of jurisdiction 
—Whether cen be raised in L. P. A. 

Where a person institutes a civil suit for refund of octroi which has 
been assessed by the Municipal Board on goods imported on the ground 
that the goods were not in fact assessable or that the amount of assess- 
ment was excessive; beld, that in view of the provisions of Sec. 164, 
Municipalities Act, such a suit doestnot lie in the civil court. 

A plea of want of jurisdiction can be raised in a Letters Patent Appeal 
even though it does not appear to have been pressed before the single 
judge of the High Court. 


” 


e—a 


SECRETARY OF STATE FOR [NDIA IN COUNCIL y. Soca FooTwEAR Co. 
S. A. 385 of 1932, decided on January 3, 1935, by Sulaiman, C. J. and Bennet, J. 


Reilways Act, Sec. 56 and Limitation Act, Arts. 48 and 31—Failure of plaintiff 
to take delivery of goods—Notice under Sec. 56 served on bim by railway— 
Goods sold—Fourteen days after publication of notice of sale in a news- 
peper—Suit for compensation for wrongful sale—Whether sale good— 
Limitation—Reilweys Act, Sec. 77—Notice under—When necessary. 

On the failure of the plaintiff to take delivery of the goods, the rail- 
way company served a notice upon him that proceedings would be taken 
under Sec. 56, Railways Act. Fourteen days after the first publication 
of a notice of a general sale of property in a newspaper of the place wheie 
the sale was to be held, the goods were sold by public auction. Therc- 
upon the plaintiff sued the railway company for compensation for 

" wrongfully selling the goods. Held, (1) that no notice under Sec. 77, 
Railways Act, was necessary; (2) that the suit was governed by Art. 48 
(and not Art. 31) of the Limitation Act and was within time; (3) that 
the sale under Sec. 56 was a good sale. 

The words ‘local newspapers’ in Seo. 55(2), Railways Act, mean 
papers of the place where the sale is to be held. 


———_—_——_—_— IT 


Parnuu Lat Prarey Lat v. INcoME Tax COMMISSIONER, U. P. 


Mis. Case 384 of 1933, decided on November 23, 1934, by Niamatullab and 
Bennet, JJ.. - 


Income Tax Act, Secs. 3 snd 2(6A) snd Contract Act, Sec. 239— Joint Hindu 
family—W hether can constitute partnership with a firm. 
No partnership can be legally constituted between a joint Hindu 
family and a firm. Jai D Maden Gopel—In the matter of, [1932] 
A. L. J. 999 relied on. : 
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Brrtistt INDIA CORPORATION LTD., CAWNPORE v. SHANTI NARAIN 


Civ. Rev. 27 of 1934, decided on December 21, 1934, by Iqbal Abmad end 
-~ Herries, J]. 


Companies Act, Secs. 54, 6 and 10—Provision made in memorandum itself for 
variation of special privileges and rights of various classes of shares—Company 
varies those rights in accordance with procedure laid down—W kether variation 
valid without sanction of Court—-Ciril Procedure Code, Sec. 115—Districi 
Judge passes order nnder Com panses Act—W hether High Court can revise. 


Sec. 6 of the Companies Act prescribes the matters that must be stated in 
the memorandum of a company limited by shares, and so far as those matters 
are concerned no alteration in the memorandum can be made even if power 
in that behalf is expressly reserved by the memorandum itself. The 
provisions as regards the rights and privileges attaching to particular class 
of shares are not required by statute to be inserted in the memorandum of 
a company, but if they are stated in the memorandum without the reserva- 
tion of the power to modify or alter those rights and privileges, they 

» Cannot, in view of the provisions of Section 10, Companies Act, 

) be altered except in the mode and to the extent for which express 

provision is made in the Act. Accordingly where provision is made in the 

memorandum itself for variation from time to time of the special privileges 

and rights attaching to the various classes of shares, the variation of those 

rights and privileges by special procedure laid down in the memorandum 

does not amount to modification or alteration of the memorandum and 

therefore does not require the sanction of the court. Welsbach Incandes- 

cent Gas Light Co., [1904] 1 Ch. D. per STERLING, L. J. at p. 99, and 
Ashbury v. Watson, 30 Ch. D. 376 relied on. j 

A company limited by shares was authorised by the memorandum to alter 
the privileges and rights attaching to the different classes of shares and 
taking advantage of the machinery provided for that purpose the company 
by means of resolutions passed in August 1933 consolidated the deferred 
shares into shares of Re. l each and put the same on a par in all respects with 
ordinary shares. Subsequently by means of resolutions passed in October 
1933 the company authorised the Directors to reorganise the capital of the 
company by consolidation of ordinary and deferred shares and to obtain 
sanction of the court. Accordingly the company applied to the District 
Judge under Sec. 54, Companies Act, for the confirmation of the October 

‘resolution. The District Judge refused the application. Held, on revision 
that- the August resolution was a perfectly valid resolution and did not 
require the sanction of the court for its validity; and as all that the company . 
proposed to do by the October resolution was to consolidate the ordinary 
and deferred shares, the Proviso to Sec. 54, Companies Act, had no applica- 
tion to that resolution, but the resolution required confirmation by the 
court as by that resolution the share capital of the company was being 
reorganised by the consolidation of the ordinary and deferred shares and such 
consolidation did modify the conditions contained in the memorandum, and 
on the merits the application should be granted and the order of the 
District Judge set aside under Sec. 115(c), C. P. C. A district court 
exercising jurisdiction in company matters is a court subordinate to the 
High Court within the meaning of Sec. 115, C. P. C., and the High 
Court has jurisdiction to revise orders passed by the District Court un 
the Companies Act, 
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[The present intention is to report in full all cases except those marked witb 
an asterisk] 


MoHamMMaD Taqi KHAN v. JANG SINGH (F.B.) 


` S. A. 834 of 1933, decided on March 12, 1935, by Sulaiman, C: J., Bennet, J. 
and Harries, J. 


Evidence Act, Secs. MN and 92—Sale deed—Amount of consideration—Term of 
contract—Oral evidence to vary consideration not admissible—Acknowledg- 
ment of receipt of consideratron—W kether oral evidence to prove that amount 
acknowledged was not recerved is admissible. 


Where in a suit the defendant set up the defence that the consideration 
of the sale deed was not the amount stated therein but a lesser sum and 
that the extra sum had been entered in the sale deed in order to defeat and 

- delay possible pre-emptors; beld, (1) that the amount of sale consideration is 
a term of a deed of sale, and when the terms of a deed of sale have been 
proved according to Sec. 91, Evidence Act, no evidence of any oral agree- 
ment or statement shall be admitted as between the parties to the deed of 
sale or their representatives for the purpose of contradicting, varying, adding 
to, or subtracting from the amount of sale consideration; (2) that the 
acknowledgment of receipt of the whole or part of the sale consideration 
in a deed of sale is not a term of the deed of sale and oral evidence may be 
given to show that the amount acknowledged or any part of it was not 
received. 

Held, further (SULAMMAN, C. J. dissenting) that when one party tenders 
oral evidence to prove that the amount acknowledged or any part of it was 
not received, this does not give the other party a right to produce evidence 
of any oral agreement or statement that the amount of sale consideration 
was less than what is entered in the decd of sale. 


Henif-tin-nissa v. Faiz-tn-nissa, ICL. R. 33 All. 340 explained; Chunm 
Bibi v. Basenti Bibi, 1. L. R. 36 All. 537 overruled. - 





MuKAND LaL v. Gaya Prasan (F.B.) - 


Misc. Case 168 of 1934, decided on March 6, 1935, by Sularman, C. J., 
Nismatullab, J. and Rachbpal Singh, J.° 


Civil Procedure Code, Sec. 151—Scope of —Whether can supplement Sec. 115— 
Government of India Act, Sec. 107—Powers of High Court under—Scope of. 
Section 151, Civil Procedure Code, does not in terms confer any inherent 
jurisdiction on the courts but merely preserves the inherent power of the 
court to make such orders as may be necessary for the ends of justice or to 
prevent abuse of the process of the Court. Ordinarily the preservation of 
the inherent power would not enable courts to extend the scope of powers 
specifically conferred upon them by other provisions of the Civil Procedure 
Code, and Section 151 should not be utilised so as to make it supplementary 
to Section 115, C. P. C. The inherent powers, which can be exercised by a 
superior court, are ordinarily such powers as are necessary to exercise in 
relation to proceedings pending before it.” č 
The High Court is not competent either under Section 151, Civil Pro- 
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cedure Code, or under Section 107, Government of India Act, to interfere 
with or set right the order of a Subordinate Court on the ground that such 
order had proceeded on an error of law or an error of fact. 

Harnanden Lal v. Chaturbbuj, I. L. R. 48 All. 356 and Chaturbhuj v. 
Hernendan Lal, I. L. R. 50 All. 335 overruled (on the scope of Section 151, 
C. P. C.). 


f 





LALLU SINGH v. CHANDER SEN (F.B.) 


S. A. 10 of 1932, decided on Feb. 20, 1935, by Sulaiman, C. J., Kendall, J. and 
Bajpai, J. 


Tenancy Act (III of 1926), Sec. 225—Suit for arrears of profits—Interest at 12% 
per annum payable up to date of suit—Pendente lite and future interest in the 
discretion of Court. 


Under Sec. 225, Tenancy Act I of 1926, a co-sharer is entitled to claim 
mterest at 12% per annum on the principal amount of profits from the 
date when they accrued up to the date of the suit. As regards pendente lite 
and future interest the case is governed by Sec. 34, Civil Procedure Code, 
which is applicable to suits in the revenue court as well; and it is therefore 
incumbent on the Court to fix rates for pendente lite and future interests 
if it decides to award such interests, but it is not obligatory on the court 
to award interest at the rate of 12% per annum. 


Mohammed Abdul Jalil Khen v. Mohammad Abdus Salam Khan, [1932] 
A. L. J. 93 explained. 


e—a 


Ramjr LAL v. ROSHAN SINGH 


F. A. 321 of 1930, decided on Jan. 18, 1935, by Niematullab and 
Rachhpal Singh, JJ. 


Mort gege—Suit for sale on prior mortgage without im pleading puisne mortgagee 
—Prior mortgagee purchases property in execution of his decree end obtains 
possession—Subsequent suit for redemption by prisne mort gagee—Amount 
payable by him. - 

A prior mortgagee sued on his mortgage without making the puisne 
mortgagee a party, and in execution of the mortgage decree purchased the 
property himself and obtained possession. Subsequently the puisne mort- 
gagee sued on his mortgage and purchased the property at auction sale in 
execution of his mortgage decree. The present suit was brought by the 
puime mortgagee for redemption of the prior mortgage, and the question 
arose as to what was the amount payable by the puisne mortgage. Held, 
that while the prior mortgagee was on the one hand entitled to have an 
account taken of what was due to him under the prior mortgage on the 
footing that it still subsisted, he was on the other hand liable to give credit 
for the net profit received by him every year after he entered into 
possession. 

Nennu Mal v. Rem Cheran Lal, I. L. R. 52 All. 331 relied on; Lalta 
Prashad v. Kifayat Hussin, A. I. R. [1933] All. 905 at 907 distinguished. 
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[The present intention is to report in full all cases except those marked with 
an asterisk] 


OFFICIAL RECEIVER, ALIGARH v. Hira LAL 
L. P. A. 73 of 1934, decided on Feb. 28, 1935, by Sulaiman, C. J. and Bennet, J. 


Civil Procedure Code, Or. 21, Rules 22 and 23—Heirs of. decree-bolder apply for 
substitution and execution—]udgmentdebtors do not appeer—Ex parte order 
for substitution and execution passed—Execution case struck off—Subsequent 
application—Judgment-debtors take objection that previons application not 
being m accordance with lew the present application was barred by trne— 
Whether judgment-debtors barred from raising objection. 


The sons of a deceased decree-holder made an application for substitution 
of their names and for execution of the decree. The application was 
signed by a pleader and was accompanied by a vakalatnama in which 
however the place meant for the name of the pleader was left blank and 
the vakalatnama did not bear any signature of the pleader. The application 
as filed was therefore not filed by a duly authorised person and was not 
in accordance with law. ‘This fact was overlooked by the office and the 
court ordered notices to issue to the judgment-debtors who did not appear. 
An ex perte order for substitution of names was passed and the court 
ordered that execution should proceed. The proceedings however did not 
fructify and.the execution case was ultimately struck off. Subsequently 
a fresh application for execution was made and notice ordered to issue. 
The judgment-debtors on this occasion appeared and objected that the 
present application was barred by time inasmuch as the previous applica- 
tion was not an application in accordance with law. Held, that the judg- 
ment-debtor in this fresh proceeding was not barred from raising this 
objection. 

Mungul Persbed Dichit v. Girja Kani, I. L. R. 8 Cal. 51, Dwarka Das v. 
Mubemmad Asbfaquilab, A. I. R. [1925] All. 117, Dip Prakash v. Dwarka, 
L L. R. 48 All. 201, Reja of Remnad v. Velusemi Tever, 48 I. A. 45 
distinouished. 


EL 


SECRETARY OF STATE FOR INDIA v. NARAIN Das SHYAM LAL 
Civ. Rev. 598 of 1934, decided on Feb. 25, 1935, by Kendall, J. 


Railways Act (IX of 1890), Sec. 76—Consignment under Risk Note Form A— 
Suit for compensation for damage to goods—What plaintiff must prove. 
Where the goods tendered to the railway for carriage were either in a 
bad condition or defectively packed, and the goods were despatched under 
Risk Note Form A, which represented the contract between the railway 
and the consignor, beld, in a suit by the consignor for compensation for 
damage to the goods, that in order to succeed the plaintiff must prove that 
the damage tothe goods had arisen from misconduct on the part of the 
railway, and the plaintiff was not relieved of the necessity of proving this 
by Sec. 76, Railway Act. This section only shows that if it is clear that 
the damage has been caused by the misconduct. of the railway, it is not 
; necessary for the plaintiff to prove how the misconduct had caused the 


loss. 
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~ 


Maura Dap KHAN v. RADHA KANT THAKUR 
S. A. 1048 of 1932, decided on Feb. 22, 1935, by Ganga Nath, J. 


Tenancy Act (II of 1926), Sec. 45—Perpetual lease by mabant—On suit by bis 
successor lease beld to be not binding on bim—Position of lessees thet’ of 
tenants—Suit for possession and mesne profits lies in revenue court. 

Where, on a suit by the new manager of endowed property, a perpetual 
lease executed by his predecessor is held to be not binding on him, the 
position of the lessees, who had occupied the property for a number of years 
and had been paying rent regularly, is not that of trespassers but is that 
of tenants because the late manager had the legal right to admit them to 
the occupation of the land, and a suit against them in regard to possession 
and meane profits lies in the revenue court. l 

Basdeo Narain v. Mohammad Yusuf, 26 A. L. J. 1313 applied. ` 


. 
r nL 
r T z 


~- Joera Bust v. FATMA 
S. A. 1596 of 1934, decided on Feb. 18, 1935, by Niematullab, J. 


Pre-em plion—Sale—aA sets up bis benamidar to sue for pre-emptton—Suit decreed 
—Whetber A can recover property from his benemidar.- 

On 2 sale of p » A, who had no right of pre-emption, set up his 
benamidar, B, to claim the property by right of pre-emption, W ich she 
possessed: B’s suit for pre-emption was decreed and she obtained i ion. 
Held, in a suit to recover the property, that A having. uc ‘wlly perpe- 
trated a fraud on the vendee and the court, A or his representapi e-in-interest 
could not be permitted to say that B obtained the decree fòr A’) benefit. 

Petberpermal Chetty v. Muniandy, I. L. R. 35 Cal. $51 ut 59 8 applied. 









Baga ULLAH KHAN v. GHULAM SDDDIQUE KHAN 
F. A. 16 of 1931, decided om Feb. 6, 1935, by Thom and Iqbal Abmad, JJ. 


Mussalmen Waqf Validating Act (VI of 1913), Sec. 3, Provitd BO Reservation 
of ultimate benefit for the poor—When cen be impled, nA nO 
The reservation of the ultimate benefit contemplated. Proyi 
Sec. 3 of the Waqf Validating Act of 1913 can either be air ELNE Ra y 
or impliedly. The answer to the question whether the’ reservation of the 
ultimate benefit for those purposes has been made by a deed of wagf must 
depend on the intention of the waqif as disclosed by the ‘deed, = + 
-Where the words “Wagf fi sabi-billab” have been used and wagf has been 
created in perpetuity, and there is provision for the appointment of the 
mutwallis for all time to come, and a portion of -the- usifrity of the 
wagf property has been reserved for pious and charitabléeSrdses and the 
waqif had in contemplation. the possible extinétién fof" chek? of his 
descendants who were to be the principal rent gio ‘Of 4RE Pofits of 
the waqf property, the irresistible conclusion is “the? Wai? iftdnded by 
implication to reserve the ultimate benefit for thé pubphsta edtiittrated in 
the Proviso to Sec. 3 of the Waqf Validating Act of 1913. +230 
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[The present intention is to report in full all cases except those marked with 
an asterisk. | 


Kapmpeva Maraviya v. THE How sie THE CHIEF JUSTICE AND 
HON’BLE JUDGES OF THE HIGH COURT AT ALLAHABAD 


P. C. A. 38 of 1934, decided on Feb. 11, 1935, by Sulaiman, C. J. and Bennet, J. 


Contempt of Court—Contempt of High Conrt—Proceedings for—Of a criminal 
nature—Order is final—No appeal lies to Privy Council under Civil Procedure 
Code. 


Proceedings for contempt of the High Court are in the exercise of the 
inherent jurisdiction of the court and are of a criminal nature. Accord- 
ingly the provisions of Sec. 110, Civil Procedure Code, have no application 
to such a case. i l 

The High Court has exclusive jurisdiction to determine the question 
whether an allegation amounts to a contempt of the High Court or not, 
and its order is final. : 


ee 


ABDUL GHANI KHAN v. Ram MOHAN LAL 
Crv. Rev. 455 of 1934, decided on Feb. 20, 1935, by Kendall, J. 


Criminal Procedure Code, Secs. 476B and 476—Judge of Small Cause Court makes 
complaint under Sec. 476—Ap peal to District Judge—Transferred to Subordi- 
nate Jndge—Disposal of appeal by Subordinate Judge illegal. 

Where a judge of the Small Cause Court made a complaint under Sec- 
tion 476, Criminal Procedure Code, and the person against whom the 
complaint was made appealed to the District Judge under Section 476B, 
Cr. P. C., but by some inadvertence the hearing of this appeal was 
transferred to a Subordinate Judge; beld, that in view of the provisions of 
Sec. 476B read with Sec. 195 (3) the District Judge himself had jurisdiction 
to hear the appeal and the Subordinate Judge had no jurisdiction to dispose 
of it. 


—— 


NARAIN v. EMPEROR 
Cr. A. 36 of 1935, decided on March 12, 1935, by Kendall, J. 


Criminal Procedure Code, Sec. 297 and Penal Code, Sec. 366—Offence of abduction 
—Charge to fury—Misdsrection. 

Where in a prosecution for an offence under Sec. 366, I. P. C., the 
Sessions Judge in his charge to the jury said that the prosecution case was 
that the idea of the accused was to bring influence to bear on the woman 
or her family in order that a criminal case which was then pending against 
the accused would be withdrawn or seriously prejudiced; beld, that there 
was a misdirection of the jury inasmuch as they were likely to believe that 
what they had to find was not that the woman was abducted for illicit 
intercourse but that she was abducted for the purpose of bringing pressure 
ee Perea an ota 366, I. P. C. could 
not stan i 
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Raja Ram v. EMPEROR 
Cr. Rev. 54 of 1935, decided om March 22, 1935, by Kendall, J. 


Criminal Procedure Code, Sec. 288—Evidence admitted under—W beither nuse of 
such evidence should be linsited. 

In this case Kendall, J. doubted the correctness of the proposition that 
evidence admitted under Sec. 288, Criminal Procedure Code, invariably 
requires some independent corroboration in the same manner as the state- 
ment of an accomplice, but did not consider it necessary to come to a final 
decision in the present case. 

King-Emperor v. Tebal Teli, 3 Pat. 781 at-794- doubted; Emperor v. 
Beberi, I. L. R. 49 All. 251 referred to. ee 3 

ae ge 


SS 


BHAGWAN Das v. LAxsEnat CHAND: i 
S. A. 1015 of 1931, decided on Feb. 5, 1935, by Sulaiman, C. J. and Bennet, J. 


Provincial Insolvency Act, Sec. 27 and Rule 27 fremed under Sec. 79—Firm carried 
on by joint Hindu family—Firm declared insolvent—Effect of—Sec. 28— 
Joint Hindu femily—Father and soms—aAncestral business—Insolvency— 
Receiver entitled to seize family property—Seizure tentamount to. attachment 
—Preference over creditor who attaches subsequently, _ 

Where, on the application of creditors, a firm carried’ on by members 
of a joint Hindu family is declared insolvent, eld; that the effect ‘of che 
adjudication of the firm as an insolvent is to make all the membets of the 
family insolvents. 

The right of a Hindu father to dispose of the joint fatally. property in 
order to satisfy his own debts is property within the meaning of Sec. 28, 
Provincial Insolvency Act, and vests in the receiver, and the receiver is 
entitled to seize the entire family property and transfer it in order to satisfy 

_ the debts of the father. It is not incumbent on such a receiver to obtain 
an order of the court, execute it and attach the family property. He can 
straight away seize the property and sell it under a private deed, it nor 
being incumbent upon him to take out an attachment. The seizure of the 
property by the receiver must be taken to be tantamount to attachment of 
the property by him so as to get his interest crystallised in preference to any 
creditor who subsequently attaches the same property. 

Anand Prakash v. Narain Das, I. L.-R. 53 All. 239= [1931] A. L. J. 
122 (.B.) followed. ` 


LY 


Warp ULLAH v. EMPEROR 


Dee 


Cr. Rev. 8 of 1935, decided on March 11, 1935, by. 1 Kendall, oe 


Penal Code, Sec. 499-——Defamatory article about a Girls-College—Com 
some of the gitls—Writer cen be convicted of offence’ defamation. 

Where a defamatory article implies that the girls-of-a College are 
habitually guilty of the misbehaviour described in the article, all the girls 
in the college collectively and each girl individually: must suffer in reputa- 
tion, and on the complaint of some ot the girls the writer can be convicted | 
of the offence under Sec. 499. 


- 
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[The present intention is to report in fni all cases except those. marked with 
an asterisk.| i 


SHAHZADI BEGAM v. ALAKH Nart, (F.B.) 


L. P. A. 14 of 1933, decided on March 7, 1935, by Sulatman, C. J, ` 
Nismatullab and Recbbpal Singh, JJ. 


Letters Patent, Clause 10 end Limitation Act, Sec. 5—Single judge dismisses ap pli- 
cation under Sec. 5, Limitation Act—Whether order appealable under C 
10—Civil Procedure Code, Or. 44, R. 1—Application for leave to appeal in 
forma pauperis—Memorandum of appeal accompanied by certified copies of 
judgment and decree—Application for leave dismissed —W betber an appeal is 
deemed to be pending—High Court Rules—Chapter I, Rale 1, Sub-rutes (x) 
and (xii)—Application for leave to appeal as ponper—Jurisdiction of single 
judge—Court Fees Act, Sec. 6 and High Court Rules, Chapter I, Rule 1— 
Single judge—When con dismiss insufficiently stamped application. 

An order of a single judge dismissing an application under Sec. 5, Limita- 
tion Act, and refusing to extend time is not a ‘judgment’ within the mean- 
ing of Clause 10 of the Letters Patent and accordingly no appeal lies from 

- that order. 

Where an applicant, who applies for permission to appeal in forma 
pauperis, files with his application not only the memorandum of appeal but 
also certified copies of the decree and the judgment, it is possible to treat 
his memorandum of appeal as an appeal preferred, but without payment of 
proper court-fees; and accordingly the rejection of the application for leave 
to appeal as a pauper does not involve the rejection of the appeal itself. 
Where however copies of the decree and the judgment are not filed, it is 
impossible to regard the memorandum of appeal as constituting a complete 
appeal in itself; the memorandum of appeal.in such a case must be consi- 
dered as a mere appendix to the application and the rejection of the 
application for leave to appeal as a pauper puts an end to the whole proceed- 
ing. 

A single judge has power to admit an application for leave to appeal as a 
pauper but he has no jurisdiction to dismiss the application on the ground 
that it is barred by limitation if the valuation of the appeal is such that it 
is beyond his pecuniary jurisdiction. . 

It is open to a single judge to decline to receive an appeal which is 
insufficiently stamped on the ground that in view of Sec. 6, Court Fees Act, 
he cannot receive it. But where the appeal has been received and has been 
accepted as having been properly presented, a single judge should not reject 
the appeal later on, on the ground of insufficiency of court-fees, unless the 
matter were within the jurisdiction of a single judge. 





NacesHAR Mism v. Baruxa Kunwari (F.B.) 


Civ. Rev. 173 of 1934, decided on Merch 11, 1935, by Thom, J., Niamatullab, J. 
i : and Bajpai, J. 

Limitation Act, Sec. 20—'Ssrkba?—No mention of interest either in ‘Sarkba? or 
in endorsements of payments to account—Onus on plaintiff to prove thet 
interest was payable under ‘Sarkbst’—In the absence of such proof payments 
to be regarded as payments of principal. 
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In a ‘sarkhat’ executed by the debtor there was no mention of interest. 

There were two endorsements on the back of the ‘sarkhat’ relating to pay- 

,ments to account made by the debtor. There was no indication in Be 

> endorsements as to’ whether ‘these payments were towards principal or 

towards interest. ‘The creditor stated in the witness box that there was an 

agreement between the parties that the debtor should pay interest at a 

certain rate. . 

~, Held, in a suit on the basis of the ‘sarkhat’, that in view of the fact that 

there was no mention of interest either in the ‘sarkhat’ or in the endorse- | 
ments, ‘the onus lay heavily on the plaintiff to prove that interest was 
payable under the ‘sarkhat’, and the plaintiff had failed to discharge the 
= onus and had not proved an agreement to pay interest. It therefore follows 
that the payments referred to in the endorsements on the back of the 
‘sarkhat’ must be regarded as payments of principal, and under Sec. 20, 
Limitation. Act, such payments towards redemption of the principal sum 
interrupt the period of limitation and a fresh period commences from the 

date of payment. =e i 


LT 


JAFAR Husar v. PEAREY LAL oF. 
`S. A. 1644 of 1934, decided om Feb. 25, 1935, by Niamataullab, J. 
n 
Religions Processions—Right to take out procession through public thoroughferts  - 
—Whetber dependent on its previous exercise. 

Fvery Hindu has a right to celebrate the Rem Lils at any place where 
those occupying or having the use of it have no objection to its perform- 
ance. The fact that it was never celebrated in a village is no ground for 
objecting to its celebration for the first time in any particular year. 

As regards the right to take out a procession, the position is not materially 
different. It is open to the Hindus to conduct a procession from one parti- 
cular place to another through public thoroughfares subject to such 
restrictions or conditions as may lawfully be imposed by those responsible 

; for public peace and tranquillity. The right is not one which is dependent 
' for its enforcement on the previous exercise of it. : 
Manzur Hasen v. Mubemmad Zaman, 23 A. L. J. 179 followed. 
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DHarur Ray Misia v, Ram AUDESH MisiR 
S. A. 1289 of 1932, decided on Feb. 7, 1935, by Ganga Nath, J. 


Hinds Law—Joint family—Suit—Fat ber as manager can represent bis sons—Decree 
passed on statement of referee—When binding on sons, 
A Hindu father, as manager of the joint family, can represent his sons 
in a suit, and a decree passed on the statement of a referee to whom the suit 
is referred by the parties is binding on the sons unless it be shown that the 
father’s act in referring the suit was tainted with fraud or collusion. 
Hori Lal v. Munmen Kunwar, I. L..R. 34 All. 549=9 A. L. J. 819 and ~ 
Guren Ditta v. Pokker Rem, I. L. R. 8 Lah. 693 relied on. í 
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[The present intention is to report m full all cases except those marked with ` 
ant asterisk.] f 


AsHPAQ Att KHan v.. INayarT BEG. ~ | 
S. A. 545 of 1933, decided on March 22, 1935, by Allsop, J. 


Land Revenue Act, Sec. 34—Applicability of. 

Where a co-sharer assigns the right to recover profits which had already 
accrued, the assignee is entitled to institute a suit in respect of them in the 
revenue court and the provisions of Section 34, Land Revenue Act, are _ 
inapplicable to such a suit. i $ 


— ooo 


GovIND Prasan v. SHANTI SWARUP 
S. A. 1165 of 1933, decided on Murch 22, 1935, by Thom and Iqbal Ahmad, J]. 
Cril Procedure Code, Or. 32, R. 3—Suit against minor—Guardien ad litem -- 


sppormted—Smt decreed—W hen minor entitled to avoid decree—Hindu Law— z 
Joint-Hindu famsly—Selftacquired property of a member—Mortgeged by bim ~ 
in association with other"members—Effect of. nA 
In cases where a guardian ad litem for a minor defendant has been appoint- 
ed and a decree is passed against, the minor, the minor is not entitled to 
avoid the decree without proof of the fact that he was not effectively 
‘represented in the suit, and that he was prejudiced by ‘the omission of the 
guardian to raise proper pleas on his behalf. l 
The fact that a member of a joint Hindu family associated his son and 
grandson with himself while executing two mortgage deeds with respect 
to his self-acquired property, is not by itself sufficient to justify the 
inference that he abandoned his separate and exclusive rights in the property 
in favour of the joint family consisting of himself, his son and grandson. 





a~ 


Bray KIisHORE UPADHIA v. PANCHAITI AKHARA MAHA NIRWANI 
S. A..762 of 1933, decided on March 6, 1935, by Ganga. Natb, J. 


Land Revenue Act, Sec. 118—Applicability of. > f 
Where the plaintiff co-sharer to whose share a plot of land, over which 
another co-sharer had some cattle-troughs and and a thatch. for-the 
shelter of the cattle, is allotted in partition, bee. that the plaintiff is 
entitled to actual possession of the plot. l 
Rem Kishore v. Kalka Dikshit, 39 In. Cas. 575 relied on; Serup Lal v. 
Pisri Lal, (£.B.), I. L. R. 39 All. 707 referred to. : ` p~ 


s 





SHIVNATH PRASAD v. COMMISSIONER OF INCOME TAx, CENTRAL AND 
UNITED Provinces, LuckNow ~ 


Misc. Case 677 of 1934, decided on March 1, 1935, by Niemstullab and Bennet, JJ. 
Income Tax Act, Sec. 66 (2)—Appea to Assistant Commissioner—Rejected as 
time-berred—W-bether. Sec. 66(2) applies. f 


Where an appeal preferred to the Assistant Commissioner of Income Tax 
against an assessment order was rejected by him on the ground that it was 
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j - barréd by limitation, beld; ‘that there was no order under Sec. 31, Income 

| Tax Act; as the appeal did not ptoceed’ beyond the stage referred to in 

_ Sec. 30(2), and therefore the High-Court cannot“direct the Commissioner 
+ to state a'ca under Sec. 66(2). ~ ee : i 
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o ANRUDH RAI v: SANT Prasan’ Rar ae 8 r 
~ LP. A. 21 of 1934, decided on Feb. T, 1935, by Sulaiman, C. J. and Bennet, J. 


= Limitation Act, Secs: 6 end 7—J oint Hindu femily—Stranger in adverse possession 
-Time rans owt against manager—W betber limitation seved if some of the 
`- < Sother-members ere minors. 2 he a 
Ts 4 a person, who is an entire strapger to a joint Hindu family and 
who does not claim title through any member of the family, is setting up 
“~n `- his adverse possession as a paramount title, the manager of the joint family. 
wlan represents the family -as one unit and’ if time has run out against the 
art _ Manager, limitation is not, saved merely because there are some minor 
~. 7< members still living. Ps Na m 
ae ‘The, defendants purchased a grove from a tenant, who ‘had no right to 
ii ' sell thé grove without the permission of the :zamindars, who were members 
T of a joint Hindu family consisting of a*father and his’two sons. At the 
time of the sale the sons were minors. During his lifetime the father as 
manager of the joint-family never brought a suit against the defendants to 
have the sale.deed set aside or declared invalid. Within three years of one ` 
of the sons’ attaining majority, they (the sons) sued the defendants for 
possession of the grove just over twelve years after the date of the sale in 
question. ‘THe’ dendan pleaded adverse possession; Held, that the 
present plaintiffs as junior members were not entitled to institute a. suit 
on behalf of the joint family when the sale in question took place ignoring 
the father who was the manager, and therefore limitation began to run not 
"3 only against the father but also against the family from that date, and is : 
‘not saved simply becguse a minor member ‘has attained majority within 
three years’af the present suit, and the suit must fail. +. 
Case-law discussed. l = 
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Ram- NARESH SINGH v. MUNESHWAR PRASAD TEWARI e 
os a SA, 276 of 1933, decided om March 11, 1935,-by Ganga Nath, J. 


4 r 


Go-sherer—One co-sherer builds bouse on joint lend at grest expense—Another 
co-sherer sues for demolition—When suit to be dismissed. ft 

One of several joint owners is not entitled to make a building on the 

joint property without the consent of other joint owners. But if the 

building has been erected long ago it will be presumed that the co-sharer 

+ 7 in exclusive possession, who erected the building, did so with the’ permission 

of the other co-sharers, specially when a suit is brought-several years after 

the commencement of the constructions and when the constructions have 

Š been completed at a considerable expense. eR 


| Mobemmed Sher Khen v. Bhergt Indu, 25 A. L. J. 983 relied on. ~ 
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[The present infention is to report in full all cases except those marked one 


- nas ]- 
"ABDUL RAHMAN v. Nugar. CHAND (F. B.). 


S. A. 913 of 1932, decided on April 4, 1935, by Sulaiman, CTs Phom and 
Iqbal Abmad, JJ. - 


Provincial Insolvericy Act (V. of 1920), Sec. 28—Order of ad}udication—Subse- 
quent acquisition of property ky insolveni—W betber cen be dealt witb by 
bim—Sec. 59(d)—Suit by undischarged insolvent for recovery ‘of loen 
advanced by him after bis adjudication-—W hether suit defective,- 

The rule of English Law that property acquired by an‘ undischarged 
insolvent after the adjudication order can’be dealt with by him before the’ 
intervention of the receiver in insolvency does miot apply in India,’ Under 
Sec. 28, Provincial Insolvency Act, property existing at the- tiine of the 
adjudication: as well.as property acquired by or devolving’on the insolvent ’ 
after adjudication stands on the sime‘ footing, and both vest forthwith in - 
the court or the receiver. Kala Chand “Banerjee v. Jagannath Merweri, 
I. L. R. 54 Cal. 595525 A. L, J. 621 relied-on. 

Where the property in ‘dispute in 4 suit is admitted to be or is of such 
a nature that it must vest in the receiver, the receiver alone is the proper 
person to institute suits and proceedings. The suit brought by an insolvent 
behind the back of the receiver would be. defective. But where an 
undischarged insolvent institutes a suit for recovery of a loan advanced 
by hith after his adjudication to the defendant, the suit cannot be 
thrown out on the mere ground that the plaintiff is an insolvent. ‘The 
insolvent may have lent the money out of the income of the property 
which does not vest in the receiver in virtue of, Sec. 28(5), arid the receiver 
not having intervened and ‘seized the amount there is a presumption in 
favour of the insolvent that the money was his ‘own. - It is however the 
duty of the court to give notice of the suit to the. receiver so that when 
a decree is passed in favour of the-plaintiff, the receiver may be at liberty 

- to take the benefit of the decree*and recover the amount due under it, if it 
can be shown that the property was such as had vested in the receiver. 
Such -enquiry can be made either in the execution cn or by a 
separate suit between the receiver and the insolvent. . ` 





NAN RENE: eRe ere is T 


S. A. 285 of 1931, decided-on March 11, 1935, by Snlaiman, C. J., Herries ane: 
~Rachbpal Singh, JJ. 

Hindu Law—Last malè owner—Dies—Mot ber succeeds—Death of mother— 
Denghter spendi money on funeral ceremonies and obtains posstsston-of estate 
—Reverstoner’s snit for ee T daughter entitled to retain posses- 
sion HH she is paid monty expended by ber 

The funeral expenses as well as the expenses of Saradh ceremonies of the 
mother and the widow of the last male owner are defrayable out of his 
estate. If a person is obliged to spend money on the funeral ceremonies of 
the mother of the last male owner of the estate then it is open to him to 
sue the reversionary heirs and obtain a decree. But he is not entitled to” 
retain possession over the estate till the money expended by him: on the 
funeral ceremonies of the mother of the last male owner have been paid. 

a On the death of the last male owner his mother succeeded to his estate. 

While in possession she made a will in favour of her daughter but the rever- 
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sioners obtained a declaration that the will was invalid. sae ne aa 
reversionary heirs of the last male owner instituted a suit for 

against the daughter, who had obtained n after the death of che 
mother. The daughter “contended that po could not get the 
estate without paying’ her the funeral expenses of the mother and the 
expenses incurred by her in the medical treatment of the mother. Held, 
that on the death of the mother, the estate vested in the reversioners of the 
last male holder, and the daughter, who obtained wrongful possession over 
it, cannot claim a right of lien in respect of the estate, and the reversioners’ 
suit for cee must be decreed unconditionally. 


ADVOCATE OF CAWNPORE—IN THE MATTER OF (F. B. ) 


Mis. Case 65 of 1934, decided on Jen. 21, 1935, by Thom, J., Iqbal Abmad, J. and 
Alls i 


op, 


Legal Practitioner—Drafting of pleadings—Duty of pleader, 


Per ‘THoM, J.—No counsel is entitled to frame a serious charge against 
@ party to a litigation unless he is in possession of admissible and relevant 
evidence upon which, if accepted, counsel could reasonably ask the court to 
hold the allegations'true. It may well be-that the evidence in support of 
the allegations is untrue and it is certainly not the duty of a counsel in the 
ordinary course to test the truth of the witnesses whom he intends to put 
into the witness box but at the conclusion of the evidence which he has 


` 


led he should be in a position to submit as a reasonable proposition to the ` 


court that the evidence which he has led if accepted establishes the allega- 
tions for which he had made himself responsible. If he is not in possession 
of such evidence to “support them he is not entitled to- make grave and 
serious allegation such as murder, . conspiracy, forgery. 

Per IQBaL Amnsan, J.—It is imperative in the interest of RERET 
of justice that too rigid a test of the conduct of an advocate in the 
matter of drafting pleadings should not be emphasised and that the test 
should be such as not to deter a counsel from fearlessly placing before the 
court such allegations as their clients instruct them to make, so long as 
those allegations do not appear manifestly reckless and unfounded. It is 
no doubt the duty of counsel to use their own judgment, ex ce and 
discretion and not to make irrelevant or unduly insulting tions in 
the pleadings, but it is equally their duty to embody the case of their 
clients in the pleadings fearlessly, provided the instructions received from 
the clients justify the case embodied in the pleadings. While on the one 
hand a counsel is expected to be careful and not reckless in drafting, he 
cannot, on the other hand, assume the role of a judge and refuse to embody 
the allegations that his client instructs him to make unless and until he 
has examined the evidence on the subject. A counsel is in one sense the 
mouthpiece of: his client, but he does not guaranis or pledge hjmself for 
his client’s veracity. 

Per ALLSOP, i a EE E IE ERE ick eos ALEE 
client and not be deterred by fear or favour from making allegations which 
in those interests it is necessary for him to make. On the other hand, he 
cannot take shelter behind his client and claim to be an entirely irresponsible 
instrument in his client’s hands. There remains in him a duty ‘and an 
obligation to his fellow citizens and he is certainly not entitled to make 


scandalous and serious allegations against those fellow citizens unless he CS 


some basis upon which the allegations can þe grounded. 
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[The present intention is to report in full al cases except those marked with 
an asterisk.] 


MADAN MOHAN v. Ram CHANDER Rao 
S. A. 482 of 1933, decided on Merch 13, 1935, by Allsop, J. 


Tenancy Act (Ill of 1926), Sec. 73—W bether parties can contract themselves 
out of the provisions of Sec. 73. 

Parties are not entitled to contract themselves out of the statute and to 
say in effect that the provisions of Sec. 73, Tenancy Act Iof 1926, would 
not apply to them. Where therefore there was a provision in a theka to 
the effect that the rent payable by the thekadar-was Rs. 1,400 a year unless 
the revenue was totally remitted, in which case it was to be Rs. 400 a year, 
beld, that the provision in the theka was not enforceable, and the provisions 
of Sec. 73, Tenancy Act, must be given effect to. 





Ram REKHA PANDEY v. INDER TEWARI 
S. A. 340 of 1933, decided on March 13, 1935, by Genga Nath, J. 


Tenancy Act (III of 1926), Sec. 99—Snit by alleged tenant against frespasser— 
Defendant pleads tenancy—Whether suit lies in civil conrt. 
Where a plaintiff alleging himself to be a tenant sues a defendant treating 
him as a trespasser for possession and compensation regarding a holding 
or a part thereof, and the defendant pleads tenancy, the suit is maintainable 
in the civil court. : 
Ananti v. Channn, [1930] A. L. J. 256 (F.B.) relied on. 


= * ~ 
Xr si Se ee 


GOPAL SAHAI v. Nase UDDIN 
S. A.,320 of 1933, decided on March 6, 1935, by Bennet, J. 


Tenancy Act, Secs. 227 end 14—Sir land—Co-sherer—Usufrauctuary mort gage— 
Qubuliat in favour of mort gagee—Rent received under pabullet—Liabilt ty to 
account to other co-sherer. ` i 

On the creation of an ex-proprietary tenancy the ex-proprietary tenant 
is the tenant of all the co-sharers and not the tenant of any particular 
co-sharer 


C, a co-sharer, who was in cultivating possession of the total area in a 
khewat held by him, executed a usufructuary mortgage of 1|3rd share in the 
khewat in favour of the defendant, and also executed a qabuliat a See 
to pay a certain rent to the defendant for a portion of the cultivated 
Subsequently C sold the equity of redemption in 1|3rd share and the remain- 
ing 2|3rd share in the khewat to the plaintiff and the plaintiff got the 
reventie court to assess-ex-proprietary rent on the remaining portion of the 
cultivated land in possession of C. Held, in a suit for profits by the plaintiff 
against the defendant, that the mere fact that C, an exproprietary tenant, _ 
executed a qabuliat in favour of the defendant to pay a certain rent entitled 
the defendant to collect that rent, but it did not entitle him to retain the 
whole of that rent against the plaintiff. 
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SHAMRATI KUER v. KALIKA SINGH 
S. A. 915 of 1933, decided on March 12, 1935, by Ganga Nath, J.’ 
s » t < 


Mortgage—Swit for possession by redemption of possessory mortgage—Mortgage 
deed inadmissible—W ben plaintiff. entitled to possession and on what condition. 
The plaintiff sued for possession of property by redemption of a mortgage, 
The mortgage deed being unregistered was invalid. plaintiff however 
succeeded in proving bis title independently of the mortgage. Held, that 
the plaintiff was entitled to a decree for possession, but as the defendants 
had been in possession for more than 12 years as usufructuary mortgagees, 
they must be deemed to have acquired mortgagee rights and thus there came 
into existence a legal operative mortgage which the plaintiff must redeem 
as a condition precedent to a decree for possession. Halks v. Nannbon, 
[1932] A. L. J. 101 followed. 


Ram Samar Ram RATAN v. INAM 
S. A. 122 of 1933, decided on March 6, 1935, by Bennet, J. 


Lease—Tenure to occupy the site so long as the bouse stands—Whether such tenure 
can be created wit registered lease— Amla’—Meening of. 


Where the lower court found on the evidence that the defendant and his 

. predecessors owned a house and had a right to retain the site so long as the 
house stood and that only the site was owned by the plaintiff and his pre- 
decessors, who had accepted rent for the site from the. defendant for over 
30 years, beld, that this is the usual term which the courts hold applies to 
the rights between the owners of sites and the owners of houses in a city 
and in the circumstances the plaintiff and his predecessors are estopped from 
raising the question now that the original transfer was not made in a legal 


PEEN form. . 


The word ‘amla’ which literally means materials, is frequently used to 
indicate the house as it stands as contrasted with the site. ` 


r 
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Basoo SINGH v. Ram MANOHAR 
S. A. 121 of 1933, decided on Feb. 28, 1935, by Niematullah, J. 


Limitation Act, Sec. 144—Co-owners—Adverse possession between—Trensferee 
from co-owmer—When adverse possession commences. 


Where one of the co-owners jointly entitled to a property is in actual 
possession of the whole pro , the other co-owners are deemed to be in 
‘Constructive possession of the joint property unless their title is denied and 
their right of enjoyment of the property has been repudiated to their 
knowledge by the co-owner in possession. _ f 
~ Where a co-owner transfers the whole of the property, the other co- 
owner cannot be presumed to have knowledge of the contents of the regis- 
tered sale deed as there is no duty cast upon him to- inspect the registration 
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office. If however the vendee takes possession of the vended property in a "e~ ° 
manner which is calculated to give clear notice, to the person whose title is © 
affected by the sale, that his right is deqied and he is excluded, the vendee’s 
possession will be adverse. i ; ae 


a 


Lat Gmwar LaL v. Dau DAYAL 
S. A. 1057 of 1931, dectded on Feb. 6, 1935, by Sulaiman, C. J. and Bennet, J. 


Negotiable Instruments Act, Sec. 118(4)—Plaintiff leads evidence in the first 
instence as to passing of consideration—Conrt disbelieves evidence produced by 
both parties—Whether presumption under Sec. 118(a) still arises. 

Where the execution of the promissory note is admitted by the defendant 
but the passing of the consideration is denied, and the plaintiff leads evidence 
in the first instance as to the passing of consideration and the evidence 
produced by both the parties is disbelieved by the court, the plaintiff can ` 
still avail himself of the presumption under Sec. 118(#), Negotiable Instru- 
ments Act. a 


a 


GULAB SINGH v. EMPEROR 
Cr. A. 980 .of 1934, decided on Feb. 6, 1935, by Kendall, J. 
Criminal Procedure Code, Secs. 227 and 237—Alteration of charge—Notice to 


accused. : 
Where the court alters the charge so as to make it one of an offence 
different in nature from that set out in the original charge sheet, it has no 
jurisdiction to convict the accused without calling on him to answer the 
charge and without taking the opinion of the assessors as has been provided” ~ 
in Sec. 227(1), Criminal Procedure Code. , 
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Smay Uppin v. Hamar Husain 
Civ. Rev. 578 of 1934, decided on Jen. 15, 1935, by Bajpal, J. 


Civil Procédure Code, Or. 21, R. 122—Attached property placed in custody of 
supurdder without previous permission of court—Liability of supwrddsr— žo 
When arises. 7 yeni 

Where movable property in a shop is attached by the attaching officer and ; . 
placed in the custody of a supurddar without the previous permission of the © 
court, beld, that under Or. 21, R. 122 previous permission of the court is 

~ not necessary, and if the act of the attaching officer is brought to the notice 
of the court and is approved, the supurddar is liable to produce the goods 
when required by the court. 
` Sbakir Hussin v. Chandu Lal, [1931] A. L. J. 865 (F.3.) reled on. 
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Baiy NARAIN LAL v. GOKUL PRASAD 
Civ. Rev. 450 of 1934, decided on Jan. 3, 1935, by Kisch, J. 


Specific Relief Act, Sec. 9 and Tenancy Act, Sec. 230—Plaintiff alleging himself 
to be a tenant sues defendant as a trespasser—Court finds that plaintiff was 
in possession as required by Sec. 9 but held that snit was mot cognizable by 
civil court as parties were co-tenants—W bether snit rightly dismissed. 


The plaintiff alleged that he was the ténant of a plot and that within 
six months of the institution of the suit the defendant had dispossessed him 
without any cight, and he therefore sued for possession under Sec. 9, Specific 
Relief Act. The defendant alleged that he was the tenant of the plot and 
the plaintiff was never in possession. Issues were framed and on the 
strength of the statement made by the referee the court decided that the 
plaintiff had been in possession within six months of the institution of the 
suit and that the parties were co-tenants; The court however held that 
the suit being a suit between co-tenants for possession the jurisdiction of 
the civil court was barred by Sec. 230, Tenancy Act and accordingly dis- 
missed the suit. Held, on revision, that the plaintiff was entitled to a decree 
for possession under Sec. 9, Specific Relief Act, and the court was not called 
upon to go into the question of title. 

Khushaud Husain v. Janki Prashad, A. I. R. 1931 AIL 663 relied on. 
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[The present intention is to report in full all cases except those marked 
with an asterisk.) ` 


RacHusBm Das v. SITAL PRASAD 
Civ. Rev. 626 of 1934, decided on April 26, 1935, by Kendall, J. 


Civil Procedure Code, Or. 23, R. 1 and Sec. 115—Order under Or. 23, R. I— 
When High Court should interfere. 

It is true that the High Court has been very reluctant to interfere in 
revision with orders passed under Or. 23, R. 1, C. P. C. But the reluctance 
has been in every case to interfere with the discretion of the Court. Where 
the Court has not observed the rule and has not had before it the consj- 
derations by which it ought to be guided, it is proper to exercise the 
revisional jurisdiction of the High Court. 
` bunks Lal v. Bisbesbar Das, I. L. R. 40 All. 612; Chiranji Lal v. Irpben 
Ali, 1935 A. L. J. 277 and Kali Rem v. Dbarmen, 1934 A. L: J. 821 
discussed. 





Ram Gir v. Ravi SARAN SINGH 
Cr. Rev. 200 of 1935, decided on April 17, 1935, by Allsop, J. 
Criminal Court—Privete complaint. : 
It is not the object of the Criminal Courts primarily to do justice between 
a complainant and an accused person. Their primary object is to i 
crime in the interests of the state. If a complainant is considering his own 
private grievances he can seek redress by way of damages in a Civil Court. 





JaFarn KHAN v. EMPEROR 

Cr. Ref. 105 of 1935, decided on April 8, 1935, by Allsop, J. 

Criminal Procedure Code, Secs. 350A and 537—Bench of three Honorary Magis- 
trates—T wo formed quorim—One magistrate who was not present through- 
out the proceedings signs judgment—When irregulerity vitiates triel—Sec. 
439—Scope of revisional jurisdiction. 

Three honorary magistrates constituted the bench which had power to 
try a case, and the presence of two of these was necessary to form a quorum. 
The judgment was signed by three of the honorary magistrates one of whom 
had not been present on certain dates when proceedings took place. It 
appeared from the explanation of the honorary magistrates that the magis- 
trate who had not been present on all the hearings was present on the date 
when the judgment was delivered and he -inadvertently signed it without 
taking any real part. Held, that in the circumstances there was no failure 
of justice and the irregularity did not vitiate the trial. Dasrath v. Emperor, 

© 1934 A. L. J. 376 distinguished. 

Scope of revisional jurisdiction pointed out, 





MONA LAL v. EMPEROR- 
Cr. Rev. 93 of 1935, decided on April 4, 1935, by Kendall, J. 


Criminal Procedure Code, Secs. 413 and 415—Accused cherged under two sections 
of I. P. C-—Final order—"Cherge brought bome to accused. Each fined 
Rs. 50°—Whether appeal les. 
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The accused were charged under two Sections, viz., Secs. 323 and 427, 
I. P. C. But the magistrate in passing his final order said: ‘The charge is 
brought home to the accused . I fine each of them Rs. 50.” On 
appeal the Sessions Judge held that the magistrate intended to convict under 
Sec. 323 and to acquit under Sec. 427; and under Sec. 413, Cr. P. C., no 
appeal lay as the accused had only been fined Rs. 50. In revision it was 
argued that Sec. 413 read with Sec. 415, Cr. P. C., will so operate as tò 
give the applicants a right of appeal to the Sessions Court. Held, that in the 
absence of any indication that the magistrate intended to pass two sentences 
or one sentence consisting of two punishments, it cannot be said that the 
Sessions Judge was clearly wrong in holding that the applicants had no 
right of appeal, and there was therefore no need to interfere. 





BIsHAMBHAR NATH v. EMPEROR 
Cr. Rev. 1008 of 1934, decided on April 1, 1935, by Kendall, J: 


Municipalities Act (Local Act II of 1916), Sec. 307—Conviction tnder—Revision 
—Whetber legality of notice can be questioned. 

The accused was convicted under Sec. 307 of the Municipalities Act for 
failure to comply with a notice issued by the Municipal Board. ‘The appli- 
cant had challenged the validity of the notice by appealing to the Collector, 
who had held that the notice was a valid one. In revision to the High 
Court from the conviction under Sec. 307 it was argued that the applicant 
could at that stage reopen the question whether the notice issued by the 
Municipal Board was 2 valid notice. Held, that the question whether the 
notice was 2 valid one was not a matter which could be taken up at 
that stage. 

Har Prasad v. King-Emperor, [1932] A. L. J. 579 referred to. 





SUNDER LAL v. RAHAT ALI KHAN 
S. A. 709 of 1933, decided on March 29, 1935, by Gengas Nath, J. 
Mortgage—Joint Hindu family of brothers—Mortgage in favour of some—Mort- 
gaged property sold to one brother (not party to the WA, in satisfaction 
of mortgage debt—-Whether snit on mortgage still mainte 
The plaintiffs sued to recover money on the basis of a mortgage. The 
mortgagor contended that the mortgage had been satisfied by the sale. of 
the mortgaged property in favour of the brother of the plaintiffs, who was 
a member of a joint family with the plaintiffs. The courts below found 
that the plaintiffs and the vendee of the mortgaged property were own 
brothers forming a joint family and they had joint business. Held, that 
the suit was not maintainable as the mortgage was fully discharged by the 
acceptance of the sale deed. Lachman Prasad v. Lachmeshwer Prasad, 
20 A. L. J. 151 followed. 





Katun LAL LAcHHMINARAIN v. NARAIN Das Gopar Das 
L. P. A. 46 of 1934, decided on March 29, 1935, by Sulaiman, C. J. and Bennet, J. 
Letters Patent (Alababad), Cl. 10—Order of single judge transferring a suit from 
one court to another—Whether appealable, under Letters Patent. 
An order passed by a single judge of the High Court transferring a suit 
from one Court to another Court is not a ‘judgment’ within the meaning ~^ 
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of Clause 10 of the Letters Patent. Accordingly no appeal lies under the 
Letters Patent from such an order. - 


ad 





Svep HaxcpauLLsaH v. Moup. SAMIULLAH 


S. A. 495 of 1933 (connected with S. A. 496 of 1933), decided on March 27, 
1935, by Ganga Nath, J. 
Easements Act of 1882, Sec. 18—Right of projecting branches of trees over en- 
others land—Whether cen exist. 
There can be no customary easement under Sec, 18, Easements Act, of 
projecting the branches of trees growing on one’s land over the land of 
another 


Beberi Lal v. Ghisa Lal, I. L. R. 24 All. 499 relied on. 


e—a 


SHAH JAHAN Becam v. HAF GHULAM RABBANI 
S. A. 429 of 1933, decided on March 27, 1935, by Genga Nath, J. 


Civil Procedure Code, Or. 23, R. 3 and Sec. 99—Orission to record a compromise 
—Whether fatal to validity of decree. 
The omission to record 2 compromise as required by Or. 23, R. 3, C. P. 
C., does not affect the merits of the case or the jurisdiction of the court 
and the defect is therefore cured by Sec. 99, C. P. C., and is not fatal to 
the validity of the compromise decree, 


EE) 


ABDUL SHAKUR KHAN v. RAJENDRA KisHore SARAN SINGH 
S. A. 193 of 1933, decided on March 14, 1935, by Allsop, J. 


Limitation Act, Arts. 97 and 115—Sums advanced on faith of promise that lease 
would be execnted—Refusal to execute lease—Cause of action—Limltation. 
The plaintiff advanced two sums on different dates on the faith of a 
promise made by the defendant that he would execute a lease in favour of 
the plaintiff. Subsequently the defendant refused to execute the lease. 
Thereupon the plaintiff instituted a suit to recover the two sums paid by 
him to the defendant. Held, that the cause of action really arose from the 
breach of the promise to execute the lease and obviously the breach occured 
after the date of the second payment and the suit was governed either by 

Art. 97 or Art. 115, Limitation Act. 


KUNJI v. EMPEROR 
Cr. A. 31 of 1935, decided on Merch 13, 1935, by Kendall, J. 


Criminal Trial—Accused—W hether can be convicted on uncorroborated statement 
of an accomplice. 
It is the invariable practice of the Courts not to convict an accused person 
on the uncorroborated statement of an accomplice.- 
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Monn. Musa v. Qasm Husain 
S. A. 376 of 1933, decided on Merch 13, -1935, by Allsop, J. 


Evidence Act, Sec. 115—Estoppel by representation—When comes into operation. 
Subsequent to the execution of a deed of sale of certain property A, the 
vendor admitted in a receipt for part of the sale consideration that certain 
other property B (of which the vendor had mentioned himself as the owner 
in the sale deed) was also sold by the deed of sale. The vendee applied for 
mutation of the register not only about property A but also about property 
B and obtained mutation without any protest. In a suit by the vendor 
against the vendee to recover possession of property B, it was pleaded by the 
defendant that the plaintiff was estopped from alleging that property B 

had not been sold. 

Held, that as the defendant was a party to the deed of sale (which trans- 
ferred property A only), it cannot be said that he was deceived about its 
true nature by the subsequent conduct of the plaintiff, and further there 
was no allegation that the defendant in any way charged his legal position 
at any time acting on the belief that he was the owner of property B. 
In these circumstances no estoppel could come into operation against the 
plaintiff and he was entitled to a decree for possession. 





SARJU v. EMPEROR 
Cr. A. 5 of 1935, decided on March 12, 1935, by Kendall, J. 


Evidence Act, Sec. 24—Confession caused by inducement—Irrelevent—Truth of 
confession immaterial. 

Where in considering a confession the Sessions Judge held, that although 
the circumstances strongly suggest that the accused making the confession 
received an inducement from the police, namely, that he would be made a 
aeo witness, it did not necessarily follow that the confession was 

alse; and the Judge used the confession although he remarked that “very 
little reliance could be placed upon it.” Held, that what the Judge had 
to consider was whether the confession could be used as evidence if it was 
caused by some inducement. If it was not relevant it did not matter how 
many true facts were mentioned in it and it must be discarded altogether. 





BasHRAN v. MOHD. ABRAR 
S. A. 259 of 1933, decided on March 7, 1935, by Ganga Nath, J. 


Advocate and clheni—Advocate’s antbority to compromise matters not involved 
in suit. 

A counsel cannot without express authority agree to compromise matters 
unconnected with the subject-matter of the suit in which he is instructed. 
It is a question of fact in each case whether the counsel acts under instruc- 
tions when he compromises matters not involved in the suit, and the court 
on a consideration of the probabilities and the circumstances ‘of the case can 
find that the counsel acted on instructions even though there is no direct 
evidence on the point. Muthish Chettier v. Muthu Karuppen Chetti, 
I. L. R. 50 Mad. 786 and Sourendra Nath v. Srimati Ternbala Dasi, 1930 
A. L. J. 489 referred to. 

Scope of counsel’s power to make admissions in or refer to arbitration or 
compromise suits in which he is instructed, pointed out. 
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[The present intention is to F kais full all cases except those marked 
\ with-an asterisk.] 


Raw ADHIN v. Lacerta NARAIN 
Mis. Case 80 of 1935, decided om Mey 9, 1935, by Niematulleb, J. 


T Act of 1926, Sec. 3—Govermment Notification No. 577 |I-A-93—"Agri- 
tural lend”—Lend on which owner thereof bas planted a grove. 

Land which has a grove on it and is in possession of the proprietor him- 
self who planted the trees is agricultural land within the meaning of 
Government Notification No. 577|I-A-93 published in the U. P. Gazette 
of July 26, 1932. 


< 


CHANDRA SHEKHAR Door v. THE BUrRHWAL Sucar MILLS Co., LTD., CAWNPORE. 
Civ. Rev. 709 of 1934, decided on May 2, 1935, by Kendall, J. 


Master and Servant—Servent unable to perform work—Dismissed without sotice— 
Whether entitled to one month's salery. 

Where a servant is unable to perform the duties entrusted to him (owing 
to illness), that is to say, to carry out the contract to work regularly, he 
must be held to have been guilty of wrongful conduct, and if the master 
dismisses him without giving a month’s notice, he is not entitled to claim 
a month’s salary as damages in lieu of notice. 

Detarem v. Forbes, 117 L C. 778 relied on. 


a 


Apa ELIZABETH SMURTHWAITE v. JOHN WILLIAM SMURTHWAITE 
Matrimonial Case 3 of 1935, decided ow May 1, 1935, by Bennet, J. 
Court Fees Act of 1870, Sch. II, Art. 20—W kether applies to petition for divorce 
å under Indien and Colonial Divorce Jurisdiction Act of 1926. 
The proper court-fee for a petition for divorce under the Indian and 


Colonial Divorce Jurisdiction Act of 1926 is Rs, 2; and Art, 20 of Sch. I, 
Court Fees Act, is not applicable to such a petition. 





THAKUR SINGH v. KANDHAI 
Civ. Rev. 704 of 1934, decided on May 1, 1935, by Kendall, J. 


Civil Procedure Code, Sch. I, Paras. 7 snd 1 O—Matter referred to arbitration— 
_ Arbitrator reports that defendent bad defaulted in appearance—Procedure to 
be adopted by the court. 

Where a matter is referred to arbitration by the Court under Para. 2. 

Sch. H, C, P. C, and the arbitrator i eg that owing to‘the failure of 

the defendant to appear, he had no alternative but to recommend that 

the plaintiff's claim be decreed ex parte, the proper procedure for the court 

is to pass an order directing that as the defendant had defaulted in appear- 

ance, the proceedings should be ex perte, and the arbitrator should then 

pronounce his award and file it in Court, after which notice must issue 
under Para. 10, Sch IL, C. P. C. 


` 
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Where on receipt of the arbitrator’s report as stated above the Court 
ordered the matter to be put up aftet ten days and then passed a décree 
in accordance with the report as if it had been an award, beld, that the- 
-failure to issue a notice to the defendant was fatal to the validity of the 





TRHA v. GHAst RAM | 
' Civ. Rev. 2 of 1935, decided by Kendall, J., on Mey 1, 1935. 


Jarisdiction—Conrt bas no jurisdiction over subject-matter of plaint—Whether . 
can allow amendment of plaint. . Eo A l ; 

A suit for a sum exceeding Rs. 500 was filed in the'Small Cause Gourt _ 

on the last day of limitation, and was accordingly beyond the pecuniary 

_ jurisdiction of the court. The suit was, however, registered. It was 
pleaded irt-the written statement that the court had no jurisdiction, ‘and the 
plaintiff then made an application for- an amendment of the plaint by 
reducing the sum claimed to Rs. 500. This application was allowed. - 
Held, that the court had no jurisdiction over the subject-matter of the 
plaint, and the order allowing the amendment of the plaint was passed 


. 
iad r p 


ee 


~ Grorcr Hic ScHooL v. ABDUL Karns KHAN 
S. A. 1106 of 1933, decided on April 30, 1935, by Allsop, J. 


Land Acquisition Act ( 1 of 1894), Sec. 16—'Encwmbrence—W betber includes 
s customary righi. 
A customary right as distinguished from an easement is included within 
the meaning of the word ‘encumbrance’ in Sec. 16, Land Acquisition Act, 
- and such a right is destroyed by acquisition. ~ 





“4 


Bapr UDDIN v. THE SECRETARY OF STATE FoR INDIA IN COUNCIL 
- Civ. Rev: of 1935 (ssnmumbered), decided on April 30, 1935, by Bennet, J. 


Railway Act: (IX of 1890), Sec. 72—Scope of. 

= The plaintiff despatched goods Agra to Karachi at railway risk. 
After the arrival of the goods at chi, the plaintiff asked the Company 
at Karachi to have the goods rebooked from Karachi to Agra. The Com- 
pany stated that the plaintiff should execute risk-note A if the goods were 
to be rebooked. The plaintiff refused to execute risk-note A, and brought 
a suit for compensation against the Company. Held, that the plaintiff 
had no right of action. : 


4 





: KHURSHED ALI v. GHULAM MUSTAFA 
Civ. Rev. 686 of 1934, decided on April 29, 1935, by Kendall, J. 


Civil Procedure Code, Secs. 115 and 144—Order under Sec. 144, C. P. C— 
Whether can be revised. | : 


—_ 
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An order under Sec. 144, Civil Procedure Code, amounts to 
E E Mester CP. a a eas subject to an 





IQBAL Uid v. Rax NATH 
S. A. 1080 of 1933, decided on April 29, 1935, by Kendall, J. 


Partition Act (IV of 1893), Sec. 4—Dwelling-bouse—Mesning of. 
| Sec. 4, Partition Act, has no application where a house, although it has 
been found not to be used as a dwelling house, is still capable of being used 
as such. > 
Nd Komal Bhattacharya v eo Charan, A. I. R. 1928 Cal. 539 
distinguished. l 


ban d + 
- 


è 





MAKHAN LAL LACHRT Nara v. ABHA Ram CHUNNI LAL 


F, A. F. O. 168 of 1933, decided by Stilaimen, C. J. and Genga Nath, ]., 
on April 17, 1935. 


Civil Procedure Code, Sch. Il, Para. 17—Agreement to refer to erbitration— 
Original docwment not forthcoming—No writing embodying agreement 
produced—W ben Conrt can proceed under Para. 17. 

‘Under Para. 17, Sch. I, C. P. C., the agreement (to refer to arbitration) 
itself has to be ordered to be filed, and therefore it should exist in writing 
before the court, so that it may be ordered to be filed. - Where therefore 
the court is satisfied that the agreement, which is in writing and is before 
it, was entered into by the parties, it can proceed under Para 17; but where 

- po writing is produced and the terms of it are not admitted, the court 
cannot order it to be filed. As it is-not necessary that the agreement 
should be signed by the parties, any writing, so long as it embodies the 
whole of the agreement, would be sufficient. 

The Court can order an agreement to refer to arbitration to be filed 
under Para. 17(4), Sch. H, C. P. C., only where no sufficient cause is 
shown to the contrary. Where the orginal document is not forthcoming 
and its terms cannot be ascertained exactly and therefore it would be 
impossible for the arbitrator to act, sufficient cause is shown for not order- 
ing the agreement to be filed. 


4 





MAHABIR Prasan v. RAGHUNANDAN LAL 
Civ. Rev. 695 of 1934, decided on April 17, 1935, by Bennet, J. 


Civil Procedure ‘Code, Sec. 60(1) (b)—Artisen—Mesning of —Utensils used by 
sweet-meat maker—W bether exempt from attachment or sale 
Am artisan is not merely a person who is engaged in mechanical employ- 
ment but a person who works in the production of some commodity and 
whatever he uses for the production of the commodity may be considered 
his tools. 


The utensils used by 2 sweet-meat maker for preparing sweets are 
exempt from attachment or sale under Sec. 60(1) (b) tee the tools 
of an artisan. 
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NANHOON v. Mst. GENDIYA 
Civ. Rev. 456 of 1934, decided om April 10, 1935, by Bennet, J. 


Civil Procedure Code, Sec. 145—Supurddsr—Liability of-—Whether cen be dealt 
with in execution proceedings. 

Where an amin attached certain crops belonging to a judgment-debtor 
and the supurddar to whom the crop was entrusted was found to have 
disobeyed an order of the court and the Court ordered him to pay a sum 
with costs, beld, that the su was not a surety within the meaning 
of Sec. 145, C. P. C, and court had no jurisdiction to deal with this 
matter of the liability of the supurddar in execution proceedings” Jagat 
Narain v. Nizemuddin, 1933 A. L. J. 579 and Badri Prasad v. Chokbe 
Lal, I. L. R. 48 AlL 510 followed. 


v 





Ce] 


5 3 Ram SEWAK v. BAHAL ` 
S. A. 30 of 1932, decided on April 8, 1935, by Suleiman, C. J. end Bennet, J. 


Civil Procedure Code, Sec. 11—Res judicate—Principle of—A attaches property 
in the bands of bis judgment-debtor, B—Suit by C for decleration of bis 
title to the property making A and B perties—W bether decision in C’s favour 
operates as res judicata against subsequent attaching creditors of B. . 

Where one A attaches certain property in the hands of his judgment- 
debtor, B, and thereupon one C brings a suit against A and B for a declara- 
tion that he is the owner of the property and it is nov saleable in execution 
of A’s decree against B, and the suit is decreed, the decision tes as 
res judicata against B and also against his attaching creditors, local 
the same property subsequent to the decree in C’s suit. 


—— 


A 


l Tuwa Ram v. SOBHA Ram 
S. A. 807 of 1933, decided on April 5, 1935, by Genga Nath, J. 


Tort—Action for seduction—W hen maintainable. 

In an action for damages for mental worry, anxiety and disgrace caused 
by the defendant’s enticing away the plaintiff’s wife, beld, that an action 
for seduction cannot be maintained without proof of loss of service, and 
the plaintiff is not entitled to damages for mere mental pain or anxiety. 
Grinnell v. Wells, 66 R. R. 835 and Lynch v. Knight, 9 H. L. C. 576 at 
598 relied on. ; 





ParsHapr LaL v. CHANDAN : 
S. A. 824 of 1933, decided om April 2, 1935, by Ganga Nath, J. 


Limitation Act, Arts. 49 end 29—Attachment—Objection under Or. 21, R. 58 
Property released from attachment—Suit by owner for return of property— 
Limttation—Sterting point. 

Where on the objection of the rightful owner under Or. 21, R. 58, his 
property was released from attachment, and he sued for the 
return of the property and in the alternative its price, , that the suit 
was governed by Art. 49 (and not Art. 29) Limitation Act, and time began 
to run from the date when the property was released from attachment. 


[The present intention is to r 
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Maxunp Ram KATHOLIA v. HARBANS LAL 
Civ. Rev. 701 of 1934, decided on Mey 2, 1935, by Kendall, J. 


Civil Procedure Code, Sec. 152—Decree emended in defendants fevour—Subse- 


quent application by plaintiff for emending the decree by deleting the previous 
amendment—wW hether court cen take action under Sec. 152.. 


On the application of the defendant the court amended the decree in his 
favour. About 1% years later- the plaintiff-decree-holder made an appli- 
cation for. amendment of the decree, which virtually amounted to an appli- 
cation for deleting the amendment in favour of the defendant; and the 
court, without issuing notice to the defendant, passed an order under Sec. 
152, C. P. C., to the effect that the mistake in the decree was only clerical 
and should be corrected. Held, in revision, that in the circumstances the 
correction could not be made under Sec. 152, C. P. C., and the matter 
should be disposed of after the deféndant had an opportunity of being 
heard. 


et 


Gop! NATH v. BEKALI 
Civ. Rev. 4 of 1934, decided on May 2, 1935, by Kendall, J. 


Mortgage—Trensferred by endorsement—Rights of transferee. 


Where a mortgage bond was transferred to the plaintiff by an endorse- 
ment on the bond, and the plaintiff sued on the bond. Held, that the 
document on which the suit was based could not be regarded as a mortgage 
bond because the security had not been legally transferred, but there was 
no reason why the court should not regard it as a simple money bond which 
had been transferred by the endorsement to the plaintiff. 

Imperial Bank of India v. Bengal National 1931 A. L. J. 804 and 
Rama lyer v. Patter, I. L. R 30 Mad. 75 relied on. | 





` Govind SINGH v. RAM PRASAD 


F. A. 223 of 1933, decided om April 25, 1935, by Harries end Rechhpel Singh, JJ. 
Guardian end Werds Act (VIII of 1890), Secs.-19 end 25—Comrt appoints fatber 


to be guardian of bis illegitimate deughter—Order invalid—Proper order cen 
be made tinder Sec. 25. 


The respondent applied to the court to be appointed as guardian of his 
illegitimate daughter (five years of age) conceived in adulterous inter- 
course between him and the wife (now deceased) of the appellant. The 
child was in the custody of the appellant. The court passed an order 
appointing the respondent as guardian of the child. Held, on appeal, that 
the order appointing the respondent as guardian was invalid by reason of 
Sec. 19 (b), Guardian and Wards Act; and the proper course is to pass an 
order under Sec. 25, Guardian and- Wards Act, that the child be placed or 
taken: into the custody of the father, and if the appellant failed to comply 
with the order within.a specified period, he should be tried for contempt 
of court. 

Ulfat Bibi v. Bafati, 25 A. L. J. 585 followed, 


a 
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EMPEROR v. Sai KISHAN 


Cr. Ref. 79 of 1935, decided on April 24, 1935, by Harries and Rachhpal Singh, JJ. 
Criminal Procedure Code, Sec. 307—Trial by jury—Jury returns verdict of not 


guiliy—Reference by Sessions Judge—When High Court should disregard 


verdict, 


Where the jury finds the accused not guilty, and the judge, disagreein 
with the verdict oF che jury atere Iie tas to the Ligh Cout, the Tage 
Court has jurisdiction to disregard the verdict of the jury and to convict 
the accused if it is of opinion that the verdict is perverse. 

Where in a trial for criminal breach of trust, the facts placed by the 
prosecution before the jury proved that there was a difference between the 
amount received by the accused and the amount paid into the Bank, and 
the accused failed to give any reasonable explanation for the difference. 
Held, that the jury’s verdict of not guilty was in the circumstances clearly 
perverse, and the accused ‘must be convicted. 





SHYAMA v. SHANKAR 
F. A. F. O. 40 of 1934, decided on April 23, 1935, by AHsop, J. 


Guardian end Wards Act (VIII of 1890)—Order under Sec. 25—W hen to be made 


—Welfere of minor—Paremount consideration. 


Where 2 minor was very nearly of fyll age and she stated quite definitely 
that she did not wish to live with her husband, who ill-treated her; and her 


. welfare was safe in the hands of her father in whose custody she was at the 


moment. Held, on the application of the husband that his minor wife be 
delivered into his custody, that in the circumstances it was not for the 
welfare of the minor to return to the custody of the husband, and an order 
under Sec. 25, Guardian and Wards Act, for the return of the minor to her 
husband should not be made. 





KaZa HUSAIN v. EMPEROR 
Cr. A. 950 of 1934, decided on March 26, 1935, by Kendall, J. 


Criminal Procedure Code, Secs. 253, 254, 258 end 350—Warrant case—Charge 


framed—Case transferred—Further evidence recorded—Order under Sec. 253 
—Whether one of acquittal or of discharge—De novo trial—W bether charge 
‘wiped ont.’ 


Where a magistrate framed a charge in a warrant case, but he was subse- 
quently transferred without completing the trial, and his successor trans- 
ferred the case to a Bench of Magistrates, who recorded some further evi- 
dence for the prosecution and passed an order that the accused must be 
“acquitted” under Sec. 253, Cr. P. C. Held, that the whole of the pro- 
cedure showed that the order must be regarded as one of acquittal and 
not of discharge, and if the Bench by inadvertence referred to Sec. 253 
instead of Sec. 258 of the Code, the order did not become any the less an 
order of acquittal. Held, further that even if a de novo tnal was ordered 
and the Bench proceeded under Sec. 350, Cr. P. C., they could not in doing 
so ignore the charge which had been drawn up by their predecessor, and the 
order which they recorded was an order of acquittal and not of discharge, 
and no further enquiry_could be held into the case. 

Empress v. Chots, I. L. R. 9 All. 52 at 56 and Sriremuln v. Veerasa- 
lingam, I. L. R. 38 Mad. 585 relied on. , 


- 


~ 
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[The present intention is to sal in full all cases except those marked 
with en asterisk. ] 


Hanuman Prasan v. MENDWA © 

S. A. 751 of 1933, decided on April 23, 1935, by Genge Nath, J. 

Riperisn proprietor—Rights of—To uss the streemo f 
A riparian proprietor’s use of the stream must not interfere with the 
equal common right of his neighbours: he must not injure, either those 
whose lands lie below him on the banks of the river or those whose lands 

lie above him. Wright v. Howerd, [1823] 1 L. J. Ch. 94 followed. 

The plaintiffs had their water-mills on the bank of a river. The defen- 
dants had also their water-mills two miles down on the bank of the same 
river. The defendants recently raised their dam and sluices, thereby send- 
ing back the water and causing obstructions to the working of the plaintiffs 
mills. Thereupon the plaintiffs brought a suit for an injunction restrain- 
ing the defendants from raising their dam and sluices, and also claimed 
damages. Held, that the suit was maintainable and should in the circum- 
stances be decreed. l 





Morti LaL v. EMPEROR 
Cr. Rev. 934 of 1934, decided on April 5, 1935, by Kendall, J. 


Criminal Procedure Code, Secs. 480, 342 and 364—Accused—Refusel. to sign 
record of examination. i - “ 
The accused had already made 2 statement and on a subsequent date 

after there had been some further cross-examination of the witnesses the 
court put further questions to him which he refused to answer and then 
refused to sign this later statement. Held, that the accused having refused 

to sign the record of his examination as required by Sec. 364(2), Cr. P. C., 

was liable to punishment under Sec. 180, I. P. C. read with Sec. 480, 

Cr. P. C., and he was not entitled to: any protection under Sec. 342 (2), 

Ce P.-C. 





NarAIN Das v. PERMANAND 
S. A. 746 of 1933, decided on April 2, 1935, by Allsop, J. 


Lessor and lessee—Lessee agrees to pey certain sums on certain dates by way of 
advance of rent—Failure to pay on due dates entailed forfeiture—Lessee failed 
to pay—Suit for ejectment—Lessee pleads tbat payment suspended owing to 
lessor’s interference with bis possession—W bether lessor’s suit to be decreed. 

Under a deed of lease the lessee agreed to pay certain sums of money on 
certain dates by way of advance of rent and there was a covenant that 
failure to pay these sums on the due dates would give a right to the lessor ` 

l to eject the lessee. Sometime after the lease was executed, the lessee insti- 
tuted a suit in order to obtain an injunction against the lessor restraining 

him from interfering with the building of an oven- by the lessee and he 
ilso claimed damages; and the suit was decreed. In a suit by the lessor for 
the ejectment of the lessee on the’ ground that he failed to pay the sums of 
money on the due dates, it was contended that the lessor had substantially - 
interfered with the defendant’s possession and for this reason the payment 
of rent was suspended, and accordingly there could be no forfeiture for 
failure to pay. Held, that the lessor was entitled to a- decree for ejectment 
of the lessee. E 


` 
4 


f 
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` ~ Basa Doucras Hore Dunsar v. Mrs. E. D. H. DUNBAR 
Matrimonial Suit 10 of 1934, decided om April 5, 1935, by Thom, J. 


Indian and Colonial Divorce Jurisdiction Act of 1926—Petition for dissolution of 
mariage made under the Act—When to be entertained by the High Court. 
The High Court will always be slow to entertain, petitions for the disso- 
lution of marriages by persons who are not domiciled and resident in India. 
Only in exceptional circumstances will the court exercise its jurisdiction in 
such cases. The Court before it does so must be clearly of the opinion upon 
the facts before it that because of the reasons referred to in Sec. 1, Sub-sec. 
(1) (d) of the Indian and Colonial Divorce “Jurisdiction Act the petitioner 
cannot effectively prosecute his suit for divorce in the court of his domicile. 
Further the Court, before it will entertain such a petition, must be satisfied 
that the interests of justice imperatively demand that the suit should be 
decided in India. i 





Kunwar SEN v. EMPEROR 
Cr. Rev. 132 of 1935, decided on April 4, 1935, by Kendall, J. 
District Boerds Act (Local, X of 1922), Sec. 126 and Penal Code, Sec. 179—Oral 
questions put to a person by assessing officer of a District Boerd—Refusal to 
answer—W betber can be convicted er Sec. 179, I. P. C. 

Where the applicant, who was not called upon by a written communica- 
tion to give information under Sec. 126, U. P. District Boards Act, refused 
to answer certain ora} questions put to him by the assessing officer of a 
District Board, and he was prosecuted and convicted under Sec. 179, L P. C. 
Held, that Sec. 126, District Boards Act, did not apply, and the applicant 
being not legally bound to answer these questions truthfully, the conviction 

under Sec. 179, I. P. C. could not be maintained. i 





Pagsoram Das v. EMPEROR 


Cr. Rev. 71 of 1935 (connected witb Cr. Rev. 72 of 1935), decided on April 4, 
1935, by Kendall, J. 


Criminal Procedure Code, Secs. 239(d) and 5 37—Misjoinder of charges—W hether 
curable under Sec. 537. 

Qwaere:——Whether a violation of the provisions of the Criminal Pro- 
cedure Code relating to the joinder of charges is a defect in the mode of 
conducting a criminal trial which cannot be cured, or whether it is a mere 
irregularity in procedure which can be cured by Sec. 537, Cr. P. C. 

Subrabmania Ayyer v. Emperor, I. L. R. 25 Mad. 61, Abdul Rebman 


v. Emperor, L L. R. 5 Rang. 53=25 A. L. J. 117 and Kapoor Chend ~v. 
Strraj Prasad, 1933 A. L. J. 188 referred to. 





~ 


o CHHOTEY LAL v. TINKE LAL 
Cr. Rev. 287 of 1935, decided on April 4, 1935, by Genga Nath, J. 


Criminal Procedure Code, Sec. 528—Case transferred —Withont notice to opposite 
party—Effect of —Ssc. 369—Order of trensfer—W hether emounts to “tudg-— 
men? 


Though Sec. 528, Cr. P. C. does not provide for any notice to the : 
Opposite party, yet it is desirable that a notice should be given to the 
opposite party before an order of transfer is passed. An omission, however, ` 
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to give such a notice will not make‘ the order illegal and would be no 
ground to set aside the order. 

An order under Sec. 528, Cr. P. C. is not a Gadgment? within the 
meaning of Sec..369,-Cr. P: C. Accordingly it is open to a competent 
court to change its mind and subsequently pass an order transferring 2 case 

a a a oo 





l BuaGgwan Das v. EMPRROR 
- Cr. Rev.: 70. of 1935, decided on April 3, 1935, by Kendall, J. 

Criminal Procedure Code, Sec. 202(1) and Penal Code, Secs. 182 end 211— 
Criminal complaint—Complainents not examined on oath—Police reported 
that complaint was false—Magistrate directed a complaint to be made under 

Secs. 182 and 211—-Whether Magtstrate’s order leg 
The applicant filed 2 complaint under Sec. 448, L P. C. The magistrate 
did not examine the complainant on oath, but ordered an enquiry by the 
police, who reported thet the complaint was false. Thereupon the magis- 
trate passed an order directing a,complaint to be made against the applicant 
under Secs. 182 and 211, I. P. C. Held, that in view of the proviso to 
Sec. 202(1), Cr, P. C., a E winnie acne 
investigation by the police until he had examined the lainant on oath, 
and. his omission to take this necessary step vitiated whole of the 
proceeding, and the magistrate’s order directing a complaint to be made 

ila aad 


Cai 





TEx RA v. EMPEROR 
Cr. Rev. 58 of 1935, decided on April 2, 1935, by Kendall, I. 
Criminal Procedure Code, Sec. 257—Magistrate cannot arbitrarily limit umber of 


witmesses. 

The ee a er re eae E which a 
magistrate can arbitrarily limit the number of witnesses for defence. 
Under Sec. 257, Cr. P. C., 2 magistrate may refuse to issue process for 
the appearance of witnesses, when he considers the application to be for the 
purpose of vexations etc., but in such a case the ground for refusing to 
summon them shall be recorded in writing. Having summoned them, 
however, he must be presumed to have concluded that they were not being 
produced by the accused for the purpose of vexation etc., and therefore 
he should hear them, and in any case he must record his reasons for not 
hearing She in mating, 


- 





Ram KRIANA v. EMPEROR ' 
Cr. Ref. 40 of 1935, decided om April 2, 1935, by Kendall, J- 
- Penal Code, Sec. 283—Offence under—W ben established. 

a eooo was exercising his public right to ride along the 
side of a public road, and the side of the road was occupied by the charpoy 
of the accused. Held, that the placing òf a charpoy on the public road 
caused obstruction and amounted ¢o‘an offence under Sec. 283, L P. C,. 
and it is immaterial that ‘the accused: had no intention of obstructing 


Kamla Prasad v. Emsperor; 10 A. L. J. 362 not followed. 
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EMPEROR v. BHAGWAT 
Cr. A. 42 of 1935, decided on March 25, 1935, by Kendall, J. 


Crhnmal trial—Identification parade—Persons identified—Have distingusbmg 
marks. 

It is not always justifiable to infer that identification parades have*been 
conducted improperly because some of the persons who have been identified 
have very distinguishing marks. But where grave suspicion has been thrown 
on the prosecution, it is impossible to avoid the further suspicion that 
advantage has been taken of such distinguishing marks in order to prepare 
the witnesses. yt 


i—mar 


JHILLAR Rai v. RAJNARAIN RAI 
S. A. 542 of 1933, decided on March 18, 1935, by Allsop, J. 


Co-sherer—Natnre of sir rights—Rights of co-sherers—Tenency Act òf 1926 
Sec. 15. 

Where there are several co-sharers in a mahal, and one of the co-sharers, 
wbo had a share of one-anna six pies in the mahal and had sir rights in five 
plots situated therein; purported to create a usufructuary mortgage over 
the five plots. Held, that a one-anna six pies share in the five plots did 
pass to the mortgagees, and they became co-sharers in the plots. 

The mortgagees were peaceably let into possession of the plots when the 
mortgagor failed to insist on his ex-proprietary rights. They sowed a crop 
and the defendants, who were co-sharers, forcibly entered the fields and 
appropriated part of the produce. Thereupon the mortgagees sued for 
possession and damages. Held, that the mortgagor having never attempted 
to enforce his ex-proprietary rights, the land simply became like any other 
land in the mahal to which no particular rights of tenancy occupation 
attached, and the plaintiffs having entered peaceably were entitled to conti- 
nue in possession, and their suit must be decreed. The other co-sharers can 
of course claim their share of profits by instituting a suit in the proper 
court, : 
` Nature of sé rights defined. 

_ Rights of co-sharers discussed. 


3 


SEES 


GOVIND PErsHAD v. KANDHAI SINGH 


S. A. 1184 of 1931, decided on February 22, 1935, by Suleiman, C. J. 
and Bennet, J. 


Tenency Act (II of 1926), Secs. 99, 121 and 230—Sub-lessee from occupancy 
tenant—Zaminder interferes with bis possession—Suit against remind er—Lies 
im revenue CONTÉ. 

Where an occupancy tenant executes a sub-lease in favour of the plaintiff, 
and the zamindar interferes with the possession of the plaintiff, and he sues 
the zamindar in the civil court, beld, that there was ample provision in 
Secs. 99 and 121, Tenancy Act II of 1926, for such a suit, and accordingly 
the suit was not maintainable in the civil court: 


n? 


~ 
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[The present intention is to report in full all cases except those marked 
coe oe. with en asterisk] ` 
F = _-_ Grrwar SINGH v. Ram SARUP - 
S. A. 700 of 1934, decided on Angust 6, 1935, by Genga Nath, J. 
Tenancy Act, Secs. 226 and 227—Suit for profts--When maintainable in Civil 
Gourt. ea A a A 
A village was divided into three thoks. A market was held on some plots 
in these thoks. The lambardars of the village used to make collections and 
divide the income from the tmarket`among the cosharers. Subsequently 
under a compromise arrived at between the lambardars, they appointed the 
defendants to realise the income;.and the defendants executed a registered 
agreement under which the cosharers were given a right to sue them to 
recover their shares. On a civil suit by the plaintiffs (against the defen- 
dants), for their share af the income of the market held in their thok 
in which the defendants had no share and the defendants were also not the 
Jambardars of that thok, beld, that che suit did not fall under Sec. 226 or 
Sec, 227, Agra Tenancy Act of 1926, and was rightly instituted in the 
Civil Court. 


t 





. _ GAJRAJ SINGH v. EMPEROR ` 
Cr. Ref. 166 of 1935, decided om August 2, 1935, by Genga Nath, J. 
Tenancy Act, Sec. 93 and Civil Procedure Code, Or. 21, R. 35(1)—Decree for 
ejectment—Executtom—Provisions of Or. 21, R. 35(1) complied with— 
Tenant duly ejected—Temancy Act, Sec. 95(1) and Penal Code, Sec. 441— 
Effect of.» 
Where in execution of a decree or order for ejectment against a tenant 
_ - the provisions of Order 21, Rule 35(1), Civil Procedure Code are complied 
with (vide Section 93, Tenancy Act of 1926), the tenant is duly ejected 
and it is not necessary that the tenant should have been made aware of his 
ejectment. 
Effect of Section 95, Tenancy Act of 1926, pointed ont. 





NANKU v. EMPEROR 
Cr. A. 224 of 1935, decided on July 26, 1935, by Bennet, J. 


Penal Code, Sec. 89 and Child Marriage Restraint Act (XIX of 1 929)—Obtaihing 
possession of minor wife aged 10 years—By ber busband—Not for ber benefit. 

To obtain the benefit of the exception embodied in Sec. 89, Penal Code, 

it is necessary to show that the act done was for the benefit of the minor. 

_ + _ It is against the policy of the Child Marriage Restraint Act (XIX of 1929) 
Ler that a husband should obtain possession of his wife if she has not attained 
“the age of 14 years laid down in the Act. Accordingly the obtaining 
possession of 2 minor wife aged 10 years by her husband cannot be for her 
benefit as the law clearly provides that such marriages shall not take place. 


a 


,  , MAHAR v. ANJUMAN WAZIFATUL MUSLIMIN 
Civ. Rev. 28 of 1935, decided on May 3, 1935, by Kendall, J. 
Gift—In favour of unregistered associstion—W bether good in lew! 

Although an‘ unregistered society cannot sue or be sued unless all the 
members are impleaded, there never has been a rule that such an unregis- 
tered society cannot hold property. Accordingly an unregistered associa- 
tion is capable of being the recipient of a gift. 
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GOVERDHAN v. EMPEROR 
Cr. A. 191 of 1935, decided on July 25, 1935, by Bennet, J. 
Penal Code, Sec. 149—Lathi attach by a number of men—One hilled—All guilty. 

Where a number of men make an attack with lathis on certain men and 
one of those men is killed, all the men making the attack are guilty under 
Sec. 149, I. P. C. and other sections. It is not a matter of importance 
whose lathi blow actually injures the deceased. 

Irsbhadulla Khan v. Emperor, 1933 A. L. J. 1292 relied on. 





CHANDRABHAN LAL v. EMPEROR 
Cr. A. 233 of 1935, decided on July 20, 1935, by Bennet, J. 


Penal Code, Sec. 218 and Lend Records Manual, R. ¥8—Patwari—Wrong entry 
in kbasra—W ben offence under Sec. 218 established. 

Under Rule 98, Land Records Manual, a patwari is responsible for the 
accuracy of all entries in the khasra and must satisfy himself of che facts 
by inquiries from the persons concerned as well as by the field inspections. 
Where a patwari made a wrong entry knowing at the time that the entry 
he was making was wrong and it was proved that he had the criminal intent 
which would bring the case under Sec. 218, Indian Penal Code. Held, 
that the patwari was guilty of an offence under Sec. 218, Indian Penal Code. 





MaAnHesH Prasan v. SHYAM Lar 
Civ. Rev. 3 of 1935, decided on May 8, 1935, by Kendall, J. 


Limitation Act, Art, 182—Application for execution—Part payment—Time - 


allowed to judgment-debtor by decree-holder—Case dismsissed-—Fresh appli- 
cation—Limitation. 

Where the decree-holder applied to the execution court to the effect that 
he had received a certain sum’ from the judgment-debtor ard the execution 
case might be dismissed in part payment as two months time had been 
given to the judgment-debtor to pay the balance, and the court ordered 
as follows:—‘It is therefore ordered that this case be dismissed in part 


payment and the costs be borne by the judgment-debtor’. Held, that `- 


the order passed by the court was a ‘final order’ within the meaning of 
Art. 182(5) and limitation for a fresh application for execution must run 
from the date of that order. 


Ce 


BHAIRON LAL v. HARBANS CHAUDHARY 
Civ. Rev. 714 of 1934, decided. on May 8, 1935, by Kendall, Jes 


Civil Procedure Code, Secs. 151 to 153—Plsini—A named instead of B—Error 
incorporated in decree—Whether correction con. be made under Secs. 151 
to 153. 

Where the plaintiff made an application that by mistake he had named 
A in the plaint instead of B with the result that the decree was given against 
A as well as other defendants, and the court ordered:—Tt is therefore 
ordered that the decree be set aside and the suit will be reheard.” Held, 
that the proper course was for the court to send a notice to B and if he 
could show that the error was not one which could be corrected under 
Secs. 151 to 153, Civil Procedure Code, then the plaintiffs application 
should be dismissed. But if B failed to show this, then the court should 


make the nominal corrections in the record of the proceedings under « 


Sections 151 to 153, Civil Procedure Code. 


hi 
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[ihe present intention is to report in full all cases except those marked 
with an asterisk. ] 


a 


- 


BACHAN SINGH v. DASRATH SINGH 
Civ. Rev. 100 of 1935, decided om Angust 27, 1935, by Bennet, J. 


Crvil Procedure Code, Or. 7, R. 13 end Secs. 149 and 151—Platnt rejected under 
Or. 7, R. 11(c)—Subsequently plaintiff makes good deficiency end applies 
for restoration of suit—Whbether application can be treated as fresh plaini— 
Whether full court-fee to be peid. 

_ The court rejected a plaint under Or. 7, Bs (i on the wrond that the 
deficiency of court-fee had not been made good. Subsequently the plain- 
tiff ‘paid into court the deficiency of court-fee and prayed that the suit 
be restored. Held, that it was open to the court to treat the application 
for restoration as a fresh plaint, and under Secs. 149 and 151, C. P. C. 
the court had power to treat the court-fee paid on the former plaint as 
part of the court-fee on the fresh plaint, and the court is not compelled to 
require the plaintiff to pay a full court-fee on the fresh plaint. 

: -KANHAIYA Lat v. SHEVA LAL 
L. P. A. 3 of 1934, decided on Ang. 20, 1935, by Sulaiman, C.J. © Bennet, J. 


Absadi—Co-sharer—House of—Sale of bis zamindari share—Whether right to 
trensfer bonuse ceases. . 

A distinction should be drawn between the position of persons who 
have been zamindars and who in their capacity as zamindars own houses 
and the position of persons who are mere ryots. In the case of a mere 
ryot the zamindar grants a licence to the ryot to make a residence. Such 
a licence remains a licence and the ryot has no right of transfer of the 
house which he makes in pursuance of such licence. But 2 house built or 
bought by a zamindar is a transferable house and such rights of transfer 
do not cease on an auction sale,of his undivided zamindari share in the © 
village. 

Syed Zabur Hasen v. Shaker Banoo, A. I. R. 1925 All. 29 dissented from. 





Dori v. EMPEROR 
Cr. A. 392 of 1935, decided on Axgrist 19, 1935, by Iqbal Abmad, J> 


Crimsnal Procedure Code, Secs. 297, 303 snd 307—Verdict returned by jury— 
Whether judge can charge jury afresh—Procedure. 

Where the verdict returned by a jury is general and complete and free 
from ambiguity, the judge is not competent to put questions to the jury, 
nor can he ask the jury to reconsider their verdict. If the judge disagrees 
with the verdict he can proceed under Sec. 307, Cr. P. C., but he cannot 
again proceed to charge the jury and ask them to reconsider their verdict. 





Sins CHARAN Das v. MUQADDAM 
S. A. 467 of 1933, decided on August 12, 1935, by Iqbal Abmad, J. 
Transfer of Property Act, Sec. 92—Subrogation—Right of —When arises. 
All that is necessary to confer the right of subrogation is that the 
mortgage in respect of which the right is claimed should have been redeemed 
in full. It is not necessary that the entire amount due on the basis of the 
mortgage should be paid if the mortgagee agrees to let the mortgage be 
redeemed on payment of a smaller amount 


~ 
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_ 0. M. CueEne v. KisHun PRASAD 
S. A. F. O. 6 of 1934, decided on August 6, 1935, by Harries, J. 


Provincial | Insolvency Act (V of 1920), Sec. 4 Insolvent acquired property in 
the meme of another person—Whetber Insolvency Court cen Rear that 
property vested im Offictal Receiver. 


Where the Official Receiver applied to the Insolvency Court for a decla- 
ration that a certain sale deed in favour of the respondent was fictitious 
and that the real owner of the property comprised in the sale deed was 
the insolvent, and it was proved that the insolvent was the real purchaser 
and the name of the respondent was merely inserted in the sale deed in ` 
order to defeat creditors. Held, that the Insolvency Court could go into 
the facts and ascertain the true ownership of the property in question 
under the powers conferred by Sec. 4, Provincial Insolvency Act, and 
declare that the property, though standing in the name of the respondent, 
formed part of the property of the insolvent and had vested in the Official 
Receiver and could be distributed amongst the creditors. 


eed 


BHUJHARAT v. EMPEROR 
Cr. Rev. 445 of 1935, decided on August 6, 1935, by Collister, J. 


Cattle Trespass Act (I of 1871), Sec. 22—Interpretation of—Com>pensation not 
in petition of. complaint—W betber can be legally ewarded. 


On a true interpretation of Sec. 22, Cattle Trespass Act, if the Court is 
of opinion that the seizure was illegal and that loss has been caused to the 
complainant thereby, it is its duty to award compensation for such loss to 
ee eerie 


petition of complaint. 


BASANTI Devi v. SAHODRA 
Civ. Rev. 150 of 1935, decided om Ang. 2, 1935, by Allsop & Bajpai, JJ. 


re Procedure Code, Sec. 22—Application under—Feilure to give notice prior l 
l Go application—Effect of— Jurisdiction of Coxrt questione in miscellaneous 
spplication—Efect of. 

Where no notice of an application for transfer under Sec. 22, Civil 
Procedure Code, was given to the opposite parties before making the appli- 
cation, but notice was issued to the opposite parties on the application 

` itælf. Held, that although Sec. 22, C. P. C. contemplates the giving of a 
notice prior to the application and such a notice should as a rule be given, 
yet there is no indication that the failure to give such a notice is fatal to 
the application, and the failure at an earlier stage was cured by the issue 
of a notice on the application itself. ` 

Where the defendant had questioned the jurisdiction of the court in a 
miscellaneous application, but the court repelled the contention, and in 
the application by the defendant under Sec. 22, C. P. C., the jurisdiction 
of the court was not questioned. Held, there was nothing in the conduct 
of the applicant which disentitled him from maintaining the application 
under Sec. 22, C. P. C. 

Purna Chendrs Mukerji v. Dbone Kristo Biswas, 12 A. L.-J. 896 dis- 
tinguished. l o] ' 
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[The present intention is to report in full all cases. except those marked 
` with em-asterisk.] 
a Roci v. EMPEROR : 
Cr. Rev.-460 of 1935, decided by Iqbal Abmad, J., on August 7, 1935 


Penal Code, Sec. 182—False report to police—Trial under Sec. 182, I. P. C— 
Opmion of Investigating Officer—Not legal evidence. - - ' 

Where the applicant made a report of theft in the police station and 
named six persons whom he suspected of having committed the theft and 
the Investigating Officer came to the conclusion that the report was false, 
and accordingly the applicant was tried for an offence under Sec.'182, I. P. C. 
Held, that the opinion of the Investigating Officer was not legal evidence 
and could not be made the basis ‘of a finding that the report made by the 
applicant was false. ps 





: ~ GANGA SARAN v. SRTAJI KUER p 
S. A. 1378 of 1931, decided by Sulaimen, C. J. end Bennet, J., on Ang. 1, 1935 
Hindu Lew—Widow—Remarrisge according to Arya Sainajic fasth—W betber 
forfeits husband's estate. 
Where the plaintiffs sued for possession of the-property in the hands of 
j the defendant, who had been a widow of their collateral, on the allegation 
. that she had remarried according to the Arya Semajrc faith and had for- 
feited the estate of her husband which now vested in them. Held, that 
in the absence of proof that among Arys Samajists a Hindu widow remarry- 
ing loses her husband’s estate, it must be held that the defendant has not 
lost her estate merely because she has remarried: under the Arys Samaj rule 
which permits such remarriages. ” i l 
Bbola Umar v. Keusilla, [1932] A. L. J. 941 (F.B.) referred’ to. 





Wanm ULLAH AHRARI v. EMPEROR 
Cr. Misc. 281 of 1935, decided by Allsop and Bajpai, JJ., on August 1, 1935. 

Contempt of Court—Jurisdiction to direct costs to be paid by person punished for 
contempit—How costs to be realised. l 
The High Court has jurisdiction to direct the person punished under the 
Contempt of Courts Act to pay the costs of the Crown, and these costs 

can be recovered on the lines on which decrees are executed by the civil’ 

court. 


"> 





NIHAL CHAND v. BHAGWAN DE! 
L. P. A. 27 of 1934, decided by Sulaiman, C. J. and Bennet, J:, on July,31, 1935 


Easements Act (V.of 1882), Sec. 18—Customary right of privacy in the United 
Provinces—W bether Court can take judicial notice under Sec. 57, Evidence 
Act. 
Where the plaintiff brought a suit for the closing up of a large window 
. in the upper storey opened recently by the defendants, on the ground that 
her customary right of privacy was infringed inasmuch as her court-yard 
and house were overlooked, and the lower appellate court degreed the suit. 
Held, that guch a right of: privacy is of general prevalence and has been 
commonl¥ recognised in the United Provinces and it is open to a court to 
take judicial notice of such custom having thé force of law under Sec. 57, 
Evidence Act, and it is therefore not, necessary that there should be evidence 
produced in each case to establish the existence of such a custom in the 
particular locality, and the plaintiff’s suit was-rightly decreed. 
Bhagwan Das v. Zomurrud Husain, 1929 A. L. J. 1028 considered. 
Case Jaw discussed. AL ao o 7 


- - m om 
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i Umrao SINGH v. PAHLAD SINGH 
E. F. A. 84 of 1934, decided by Sulaiman, C, J. and Mulle, J., on July 22, 1935 
Civil Procedure Code, Or. 21, Rules 10- end 16—Rights under a decree—Trens- 
ferred—Transferee’s name not substituted—Original decree-holder not 
debarred from executing decree. 

Where the rights under a decree are’ transferred under a private award 
delivered out of court, and the alleged transferee does not come forward 
to claim such rights and get her name substituted, the original decree-holder, 
whose name appears on the-face of the record, is not debarred fram execut. 
ing the decree. 4% : 3 





POKHAR SINGH v. Tura Ram 

E. F. A. 495 of 1933, decided by Suleiman, C. J. and Mulla, J., on July 20, 1935 

Civil Procedtre Code, Secs. 47 and 60-—Property sold in execution of money decree 
—Before confirmation of sale judgment-debtor applies that property is non- 
saleable—Whether application maintasnable. , 

: In execution of a money decree a house of the judgment-debtor was sold. 

Before confirmation of sale, the judgment-—debtor filed an application under 


Sec.d7, C. P. C., objecting to the sale on the ground that the property was - 


the house of an agriculturist and was exempt from attachment and sale 
under Sec. 60, C. P. C. “The execution court dismissed this objection on 
the ground that it was not maintainable inasmuch ds it was filed after the 
sale had taken place. Held, that the objection fell within the scope of 
Sec. 47, C. P. C. and there is no time-limit prescribed for raising such an 
objection, and as the court had not become functus officio, it cannot be 
too late for the judgment-debtor to invite: the attention of the court to its 
statutory® duty“under Section 60, C. P. C., to see that a property which is 
not saleable should not be sold. Accordingly the application was main- 
tainable. aa í i ' 





! 

Tara CHAND v. Hanar SHAH 
S. A. 861 of 1933, decided by Bennet, J., on July 20, 1935 
Civil Procedure Code, Or. 34, R. 4—Swit for sale on a mori gage—Date to which 
interest runs at the stipulated raté. " 

ee ee Or. 34, R. 4, C. P. C., the mort- 

gagee is enti to the contractual rate of interest for the period down to 
the date fixed for redemption by the last decree. 

Jagannath Prasad v. Surajmal Jalal, 54 Cal. 161 followed. 





Iswar SAHAI v. Morti LAL - 
Civ. Rev. 31 of 1935, decided by Kendell, J., on May 8, 1935 


“Evidence Act, Sec. 91—Money advanced on oral contract—Afterwards promissory 
note executed as collateral securtty—Promissory note lost—Creditor’s suit for 
- recovery of monsy—wW hether to be decreed. Cee 
Where the plaintiff sued for recovery of money advanced to the defen- 
7 dant on-an oral contract and the plaintiff’s case was that the defendant had 
B Sees! executed a promissory note as collateral security which had 

been lost, 


and there was clear evidence in the form of receipt executed by . 


the defendant that the case set up by the plaintiff was true. Held, that 
in the circumstances the plaintiff’s suit should be decreed. 
Nazir Khen v. Rem Moban, [1931] A. L. J. 64 followed. 


‘N 


-_ 
~ 


RULES MADE UNDER THE UNITED PROVINCES AGRICULTURISTS’ `., ¢ 
RELIEF ACT, 1934* 


The marginal references are to the sections of the Act concerned 
( raed) 


1. If in any proceedings under this Aot the creditor alleges that the debtor Section 2(2), 
is not an agriculturist within the meaning of the Act, because the debtor is assessed second proviso 
to more income-tax than that laid down in ‘the Second Proviso to Section 2(2) of 
the Act, then 

(a) if the debtor admits that he was assessed to income-tax for the last 

financial year for which assessments have been made by the Income-tax 

Department, the onus of proving’ hifhself to be an agriculturist within the 

meaning of the Act will be upon the debtor who can discharge that opus by 

the production of the chalans or receipts for the income-tax to which he was 

assessed; or Lah 

(b) if the debtor asserts that he was not assessed to income-tax for the 

last financial year for which assessments have been made by the Income-tax 

Department, the court will inquire from the Income-tax Officer of the circle 

concerned whether the debtor was assessed to any income-tax at all in that 

financial year. If the reply is to the effect that some income-tax was assessed, 

then the onus of proving that the amount was not in excess of that laid down 

in the Second Proviso to Section 2(2) of the Act lies on the debtor who can 

discharge that onus by the production of the chalans or receipts for the income- 

- tax to which he was assessed. Se, , 

2. An application for redemption presnted under Section 12 of the Act Section 12 

shall be in the following form and contain the particulars specifieé therein: 


: SUBORDINATE JUDGE 
-IN THE COURT OF THE MUNSI OF 











COLLECTOR 
Applicant, 
` Versus 





n o O poshte party. 
Application for redemption of mortgage under Section 12 of the United 
Provinces Agriculturists’ Relief Act, 1934. 





RESPECTFULLY SHEWETH— ` 
mort r 


1. That the applicant is the : 
representative of the mortgagor 
sought to be redeemed. ` 

2. That the following are the particulars of the mortgage: 
ta Sg ee 
(b) Name of the mortgagor - 
Name of the mortgagee— i@@ ————————— 
(c) Sum secured Rs. 


(d) Rate of interest ————— —________—_— 


of the property 














+Published in Government Garette, dated Allahabad, August 10, 1935 


Section 22 


Section 
32 (1) (s) 


(e) Property subject to the mortgage —__________,-_ 
(f) Condition of redemptio 
(g) Amount now due under the mortgage, 

(1) by way of principal, Rs. 
(ii) interest o e Ra 


é “ 





Total Rs. 


(b) Date on which the principal money became d 

3. (If the applicant is the mortgagor’s successor in title, state facts showing 
derivation of title). 
4. (If the opposite party is the mortgagee’s successor in title, state facts 





showing derivation of title). 


§. That the applicant is an agriculturist as (state facts showing how the 
applicant comes within the definition of “Agriculturist’”). 

6. ‘That the mortgagor was at the time of mortgage an agriculturist as (state 
facts showing how the mortgagee came within the definition of “Agriculturist”). 

7. That the applicant deposits the said sum of Rupees—— to 
the credit of the opposite party. l : - 

The applicant, therefore, prays that the said mortgage be redeemed (and_ 
possession of the mortgaged property be re-delivered to him). 


— Verification. 
(Signature of applicant) 


3. The powers of a Collector under Chapter II of the Act are under Section 
22(1) of the Act hereby conferred on all Assistant Collectors of the first class 
who are in charge of Sub-divisions or who have exercised powers of the first class 
for more than five years. f 

4. (1) Every creditor shall regularly record and maintaip a correct account 
for each agriculturist debtor of all transactions relating to each loan advanced to 
that debtor in one or other of the following forms A, B or C: 


Provided that where there is a current account it shall be sufficient for the 
creditor to keep one account of all transactions relating thereto. 

In the term “current account” in this proviso, will be included in the case of 
banks all accounts, such as overdrafts, cash credits, pronote accounts, etc. which 
are maintained in the form of current accounts. 


(2) As soon as possible after the date on which the Act comes into force 
tbe creditor shall open an account in one or other of the prescribed forms A, B 
or C for each existing loan, whether taken before or after the Act came into force 
with a statement showing the balance or amount of principal and interest out- 
standing against the debtor at the date on which the account js opened, 
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FORM B 
Babi Khata 
Loan account of-———~_______-——_, son _————— 
caste—£-——_——_—_—_—______—___—_——, residence 


Date as at which account is made up--——__-_-_—_______—_ 


Cr. Dr. 
Yr) 
Payment made by Ram Adhin Ram Adhin Pandey is given a Joan 
` onm on 


Principal Interest if repaid | aii 
Balance, if 
any, at the Principal Interest 
end of the year 
(15) 


. Ram Adhin Pandey is given a loan 


Q 





Rate of interest, by 
if repaid 7 after 


b> 








a aa 
HAC % IPT Si FUNOIIV QIN P SH I4 
fo Juo psy n OP fo Ie NT 
(syusq 10} 2q91f"S) 
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Segtion 32(1) 


Section 32(1) 


Section 
32(1) ($) 


Section 
32 (1) (b) 


V1 


5. The creditor shall not calculate or enter a rate of interest in excess of that 
admissible under the Agriculturists’ Relief Act. 

6. Interest on an advance should be worked out up to the date of each 
repayment towards liquidation of such advance; and, where an advance or any part 
of it is outstanding at the close of the year, interest should be calculated on. the 
balance of the principal from the date of the last instalment of repayment, if any, 
to the end of he year: 


Provided that in the case of banks the requirements of this rule will be met by 


their present practice of the entry of decimals in the account on each day that a ~~ 


transaction takes place, and the calculation of interest at periodic intervals on the 
basis of those decimals. 
7. With reference to Section 29 of the Act, where a part payment is made 


-— 


AH. 


on an unsecured loan taken after the date on which the Act came into force, - 


interest’ should be calculated at the unsecured rate. The account should be adjusted 
and interest recalculated at the secured rate if final payment is made within the 
8. (1) The account of every loan maintained under Rule 4 shall be made 


-up annually and a balance shall be struck on one or other of the following dates: 


* 


(i) the Dasehra festival; 
(ii) the Diwali festival; 
(mi) September 30; 
(iv) December 31; or ’ 
(v) March 31. 


l (2) The creditor shall record in each account the date selected by him 
for the purpose of Sub-rule (1), and on the first occurrence of that date after the 
Act comes into force, or after the lban is taken, as the case may be, and thereafter 
annually on that date the account shall be made up and a balance struck. 


9. Within one month after the making up of the account under Rule 8 the 
creditor shall supply each agriculturist debtor every year with a full and correct 
statement of account of any balance or amount outstanding on each separate loan 


in the following form D, which must include all transactions entered into during ` 


the year to which the statement relates: 


Provided that where there is a current account it shall be sufficient for the 
creditor to furnish particulars of the balance due on the whole amount. 

In the case of banks, the requirements of this rule will be met if a full state- 
ment of the account has been supplied by means of a pass-book or otherwise from 
time-to time throughout the year, and intimation is given, within one month 
from the date selected for making up accounts, of the amount of the balance 


‘remaining due on that date. 
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eSection’ 10, The statement of account shall be furnished to the debtor by registered 

32(1) ($) post, acknowledgment due. The postal registration and acknowledgment charges 
shall be recoverable by the creditor as though they were a loan advanced in cash 
to the debtor, and shall be duly entered in the loan account. 

Section 11. Where a debtor has agreed in writing to accept the statement of account 

32(1)(6) by personal delivery, it shall not be incumbent on the creditor to send such state- 
ment in the manner prescribed by Rule 10. In such cases the debtor shall give a 
written receipt for each statement of account delivered personally to him. 

Section 39 12. (1) When a scheduled bank makes advances against current accounts. 
as defined in the Proviso to Sub-rule (1) to Rule 4, the following documents will 
be deemed to satisfy the requirements of Section 39 of the Act: 

(1) A Ictter from the bank to the borrower giving full details of the limit 
of the accommodation made available to the borrower and the other parti- 
culars required by the Act. 

(2) The bank’s ledgers. 

i (ä) For the purposes of Sub-section (3) of Section 39 a copy of the ` 
bank’s letter to the debtor mentioned in (/) above will suffice. 
Nots—A scheduled bank is a bank included in the second schedule of the Reserve Bank of 

India Act, 1934. 

13. With reference to Section 40, Sub-section (2) of the Act, the Local 
Government are pleased to approve the following form of bond in respect of which 
no copying fee shall be leviable if a bond is executed on such form printed under 
the authority of the Local Government. 


fection 40(2) 


FORM OF BOND 

















tahsi}_—-__—__—$$ $$ _____—. 

district ———__———____, hereby agree as follows: 

1. That I shall repay to the said —- —@ i — —_——_—____—_—_—_ 

—____________* his heirs, representatives, successors or assigns the 

principal sum of Rupees_—— $$ 

on demand (or, on the —————————-day of - ) 

and so long as any part of the said principal sum shall remain outstanding 1 shall 

pay simple interest at the rate of ——————-per cent. per annum (or, compound 
interest at the rate of ———————per cent. per annum with yearly rests) 

or, that I shall repay to the said -———— —- ——_____________ 

* his heirs, representatives, successors or assigns the said. 

sum of Ru ith interest at the rate of ————_—_—__— 

per cent. per annum in the following instalments: 

2. That if I repay the said sum of Rupee}-————______- 

on or before the—————————day of ——___-_____the interest 
stipulated in Clause 1 shall be reduced to——-——per cent. per annum. 


Dated the——____——day of 
(Signed ) 
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Witnessed by 
(1) 
(2) 
Written by 
*Name of the creditar 


RULES MADE UNDER THE UNITED PROVINCES REGULATION 
OF SALES ACT, 1934 


The marginal references are to the sections of the Act concerned 
INTRODUCTION* 


THe Regulation of Sales Act applies only when agricultural land (as defined 
in the Act itself) is sought to be sold in execution of a Civil Court decree against 
an agriculturist (as defined in the Act itself) im respect of a loen taken prior to the 
passing of the Act. of 

- It does sof apply to the execution of decrees of 2 Revenue Court, and only 
to the execution of those decrees of a Civil Court described above. ; 

Execution proceedings in all cases not covered by this Act should be carried 
out in accordance with the ordinary law and the rules thereunder. _ 

1.—In a case in which the decree directs the sale of a particular piece of 
agricultural land in pursuance of a contract specifically affecting the same, -the land 
to be valued by the Collector shall be that particular piece of land. In all other 
cases the Collector shall value the whole of the debtors’ agricultural land mentioned 
in the execution decree. 

2.—The Collector shall obtain from the tahsildar of each tahsil in which the 
land to be valued is situated a statement showing the net profits as defined in Sub- 
section (2) of Section 3 of each separate property included in that land. The net 
profits will be calculated as laid down in paragraphs 458—472 of the Revenue 
Manual, ignoring the remissions in rent and revenue due to the slump in prices. 

For the purposes of these rules properties which are situated in different 
_ mahals or in different villages will be considered to be separate properties. 

3.—The Collector shall send for the parties, and, after hearing such as appear, 
shall finally determine the net*profits to be used in valuation and the multiples at 
which each of the separate properties are to be valued. 

The Collector will in every case carry out a very careful scrutiny of the state- 
ment of net profits and in particular will ensure that all income of a miscellansous 
nature has been included and that the estimates therefor are equitable. 


4.—The standard multiples (or standard transfer multiples) for revenue- 
peying properties are given in Appendix L 
For revenue-free properties the standard multiples are— 
(s) in permanently settled areas 1242 per cent. above the standard 
roultiples shown in Appendix I, and 
(b) in the temporarily settled areas 25 per cent. above the standard 
multiples shown in Appendix I. 


Section 3(2) 
Section 3(2) 
Section 3(3) 
Section 3(2) 


§.—For reasons to be recorded the Collector may for any particular property... 3(2) 


fix a multiple which differs from the standard multiple of the circle in which that 
property lies. 

Among others the following would be good reasons for departing from the 
standard multiple: 

(i) If compared with other properties in the same circle the rent is 
easily and regularly collected and the cost of management is low, the 
multiple might be raised. If the reverse is the case, the multiple might be 
lowered. 


*Puoblahed in Government Garetre, dated Allahabad, August 10, 1935 








- 


and (3) 


— 


e .' In arriving at a decision on the relative ease or otherwise of rental col- 
lections the Collector shall have regard both to the collections in the years 
fast before the slump in prices and to the collections of the rents as reduced 
by the slump remissions in the years since the fall in prices. 

(ti) Lf the property to be valued is markedly above the average of the 
circle in Which it lies or is definitely more stable and secure in the matter 
of irrigation than the average of the circle, the multiple might be raised. If 
the reverse is the case, the multiple might be lowered. 

Sections 3(2) 6.—The Collector shall not, without the previous sanction of the Com- — 
and (3) missioner, fix a multiple for any property which differs by more than 16 per cent. 
either way from the standard multiple of the circle in which the property lies. 
Gections 3(2)> 7. (i) When the Collector has fixed the net profits and the multiple to be 
and (3) used for each separate property comprised in the land to be valued, he will calculate 
the value of each separate property by multiplying its net profits by the selected 
multiple. : 
(ii) The Collector will then by addition calculate the value of the whole of 
the land to be valued under Rule 1. i 


Section 3(1) 8.—If the value of the whole of the land so valued exceeds the amount of 
the decree plus the proportionate amount of the prior encumbrances; if any, the 
Collector shall then proceed, in accordance with Sub-section (1) of Section 3 
of the Act, to determine the share of that land which he will offer to the decree- 
holder under Clause (a) of Section 4. Iy 


Exam ple—If the value under Sub-section (2) of Section 3 of the land valued 
is Rs. 1,00,000 and there is a prior encumbrance of Rs. 30,000, and the debt is 
Rs. 20,000, the Collector will offer the decree-holder in full satisfaction of his 
20,000 
debt a share in the land valued equal toT ,000—30,000 17 ths. 
Section 11(1) 9.—The powers of a Collector under the Act are hereby delegated to Sub- 
' ` divisional Officers and to all Assistant Collectors who have exercised the powers 
of assistant collector of the first class for more than five years. 


Proviso to 10.—In ‘the districts of Almora and Garhwal, in the Naini Tal tahsil of the 

Section 3(2) Naini Tal district and in the tract of Jaunsar-Bawar in the Dehra Dun district _ 
the Collector shall apply such multiples as appear to him to be fair in the circum- 
stances of the case either to the net profits or to the land revenue of the land 
to be valued, or he shall apply rates to the area of that land. 


APPENDIX I 





: Stsnderd Transfer Multiples* l ; 
oe MEERUT DIVISION 
Dera Dun District 


Tahal Settlement Circles transfer 


25 


River tract . ' $ Pee 23 


24 


22 
(Grove D). 


a 
? 


I 


“These standard transfer multiples ere for revenue-paying areas only. ~ 

In the caso of revenus-free aroas the standard transfer multiples are: 
(a) in permanently settled areas 1214 per cent. above the multiples shown in this appendix. 
(b) in temporarily settled areas 25 per cent. above the multiples shown in this appendix. 


Nakur 


Saharanpur 


Jansath 


SAHARANPUR District—(concld.) 


_ Standard 
Settlement Circles transfer 
muluple 

Deoband III and V . 
Rampur VI. } 20 
Nagal IL, I and VI 16 


Nagal IV 
Deoband IV 


. Nakur I 


Sultanpur VIO. 

Sarsawa II 

Gangoh IT | 

Sultanpur IV, V, VI and VI 
Nakur DI 

Sarsawa I and HI 

Gangoh HI and IV 


Sultanpur J, IN and IX 
Sarsawa V 


25 
22 
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Saharanpur I and MM 
Muzaffarabad I and VI 


Pyzabad IV and VI 
Haraura I . 


| 

| 

| 

| 

ne 
| | 

| 

| 

| 

| 


26 


Haraura I 20 


13 


MUZAFFARNAGAR DISTRICT 


Jauli Jansath Canal 
Khatauli Canal 
27 


Jauli Jansath Bhoor 
Khatauli Bhoor 

Khatauli Nagar 

Bhokerheri G. S. T. 

Jauli Jansath Nagar 
Bhumosambalhera G. F. T. 
Bhumosambalhera G. S. T. 
Khatauli Kali. 
Bhumosambalhera Bhoor 
Bhokerheri G. F. T. 


25 


22 


Tahsil 


Muzaffarnagar 


Budhana 


MUZAFFARNAGAR Distaict—(concld.) 


Settlement Circles 


Shamli Canal I, If and I 
Jhinjhana Canal I and I 
Kairana Canal I À 
Thanabhawan Canal If 
Shamli Northern Krishna 
Thanabhawan Northern Krishna 
Jhinjhana Katha Jumna I 
Kairana Katha Jumna I 
Bidhauli Katha Jumna I 


Kairana Katha Jumna I 
Bidhauli Katha Jumna I 


par i 
Gordhanpur G. S. T. (Non-alluvial) 
eee 


Budhana Canal 


I and I Circle, Meerut 


. Pargana “Barnawa, Circles I, I and Ul 


Pargana Sardhana, I, If, and W 


Pargana Daurala, I, U, IM and IV -. 


27 


24 


22 


' 28 


25 


22 


28 


25 


| Memur Disrrict—(concld.) 
Tahsil Settlement Circks ° iite 
Ghaziabad .. Pargana Jalalabad, Circles I, H, IO, IV and 
V. 


Pargana Dasna, Circles I, n, M, IV and V . 
Pargana Loni, Circles I and I 
Pargana Loni, Circles II and IV 

Baghpat '  .. Pargana Baraut, I 

Pargana Kotana, If 

Pargana Chaprauli, I . 

Pargana Baghpat, I(#) and I(b) 

Pargana Baraut, I and M 

Pargana Kotana, II and Ii 

Pargana Chaprauli, I 

Pargana Baghpat, (6), H(b) and MI 

Khadar 


= 


Mowana . Pargana “‘Hastnapur, L II and M 23 
, Pargana Rithore, I, H and II 
Hapur - .. Pargana Garh, I 


Pargana Pooth, I - 

Pargana Sarawa, I 23 
Pargana Hapur, I and E . ; 
Pargana-Garh, I and II e s 

Pargana Pooth, II and I 7, 

Pargana Sarawa, II and MI 

Pargana Hapur, IM and IV. 


BuULANDSH4eIR DISTRICT 
Bulandshahr .. Siana East 


21 


Ganges Canal 
Central 
Kali 
Anupshahr l Gan Canal . 
Y . ; 
Usar l 31 
Khurja ©.. Ganges Canal I 
Ganges Canal I 
Mat Branch 
Jewar Distributary 
Sikandrabad I 
II . 
Bulandshahr .. Chhotya 
Anupshahr . Nim 5 
. Kharon 
Khurja .. Patwaha 
Bulandshahr .. Nim 
Anupshahr . Ganges Bank 
Khurja .. East Pahasu 23 
; Jamna Khadir ~ 
Shamdabad .. I, IV, Y, VI 


Tahsil 


Agra 


Itmadpur 


Firozabad 


AGRA DIVISION 
ALIGARH DISTRICT 


Settlement Circles 


Ege 
HEE 
Fr 
sH 
z 
B, 
<j 


> gq afi 
EFFERRE 
GER 
HAG e 
< 
B, 
<j 


Upland A and B Circles 
Ravine A Circle 
Upland C Circle 
Ravine B Circle 
Ravine C Circle 


. Upland A 


Standard 
transfer 
multiple 


29 


26 


- 24 


23 


22 


35 
28 
22 
30 


27 


24 
41 


Vil 


Tahal 


Kiraoli 
Mainyu 


Bhongaon 


Jalesar 


Upland B Circle 


Khari Nadi Circle 
Dabar Circle 
Marnpuri DISTRICT 


_ Mainpuri, I and I 


Kuraoli L O and Wt... 
Ghiror, I and I 
Mainpuri, I 


~ . Kuraoli, IV , 
. Bhongaon, I, IV V(«#) and V(b) 
O, 


Alipur Patti, I, IV and V (e) 


Kishni, H and W 
Alipur Patti, II and IV (s) 
Bewar, IV (e) i 


. Karhal Barnohal, I and II 


"Shikohabad, I, IV and V 
.. Mustafabad, I and: U 


EraH DETRICT 


. Kali Nadi, I and I 


Central, I and H 

Suburban = 

Isan Nadi, oI and 

Bhur, I and H . . 
Dumat, I and I ; A 
Circle, L O and I 

Kali Nadi 


. Eastern 


South-eastern 
North-eastern 
Central, I and II 
Brackish Water 


eye eye 


multiple 


33 
31 


31 


29 


35 


EF s 


34° 
32 
32 


34 


Eran Distaict—(conid.) 


Tahsil Settlement Circles transfer 


Qasganj .. Pargana Bilram—Northern, I, O and M. 
Suburban, Pargana Bilam . 
South-west, Pargana Bilram . ; 
South-east, Pargana Bilram 
Pargana Sirpura—Northern 
; Western 
Central 
Pargana Sabawar—Mohanpur 
Central 
Western 30 
war 
Pargana Bachlana—Upland I and N 
Aliganj :. Pargana Azamnagar—Bilsarh 
Dumat 
Central 
Western 
Pargana Berna—Upland, I and U 
Pargana Patiali—Suburban 
Qasganj ` |, Pargana Bilram—Burhgangg Bhur . 
Kali Nadi, I and Ū . | 


Kali Nadi, I and 1D 
Pargana Sahawar—Burhganga Bhur 
Kali Nadi, I and Il 
Pargana Pachlans—Upland, M 
Aliganj .. Pargana Azamnagar—Burhganga Bhur 
Kali Nadi Bhur 
Pargana Patiali—Patiali Bhur 
Qasganj .. Pargana Mai—North-West 
~ North-East 
Southern 
Alluvial 
Pargana Faizpur Badarnie— Western 
Burhanga 


Pargana Sirhp 


27 


Pargana Soron—Upland I, and H 
Burhganga Valley, I . 
Burhganga- Valley, H we 

Pargana Sahawar—Burhganga Valley, I . 

Burhganga Valley, I 
Pargana Pachlana—Tarai int 
Aliganj "|, Pargana Azamnagar—Burhgangs, I and U, 
a Kali Nadi, I and O . . . ope 
Pargana Berna—River, I and II 
..  Pargana Patialt—River 


“A 


Eran District—(concid.) 


Standard 
Tahsil Settlement Circles transfer 
: multiple ` 
Pargana Nidhpur—Danda, and i . Y p & 
Bur , f 
Flooded, T aad I . F 
Alluvial . ; 
ROHILKHAND DIVISION 
BaREILLY DIsTRICT 
Nawabganj _ Circles No. I and No. V } 
Circle No. H oo, 20 
Circles Nos. III and IV 18 
Baheri .. Circle Richha No. I, Chaumahla’ No. | . 
Sirsanwan and Kabar : 22 
Circle Richha No. I and Chaumahla No. If 19 
f Circle Richha No. I and Chaumabla No. I0 17 
Aonla i . Circle Sirauli Nos. I and IV, Aonla Nos. IV 
and V, Sanha No. I and Ballia No. I 24 
_ Sirauli No. I, Aonla No. I, Sanha No. I and 
Ballia No. Il 22 
Sirauli No. D, Aonla I and I, Sanba I, 
Ballia I l 18 
Faridpur .. Circles Nos. M, V and VI ` ; ; 22 
Circles Nos. I and IV 
Circle No. I 21 
Bareilly . Circles Nos. I, V, VI and Nos. I, I of 
Mirganj 25 
Circles Nos. I, IV, VO and No. LOE Megan 24 
Circle No. IO 23 
BryNor DISTRICT 
l Bijnor .. Circles 1, 9, 11, 12 . : l 34 
Circles 2, 7, 10, 13 . : 
Circles 3, 14 31 
Circles 5, 6, 8 
Circle No. 15, Alluvial 14 
Dhampur . Dhampur Circle 1 ; 
; Nehtour Circles 1, 2 ! 
Sheohara Circles 3, 4 : 
ei Budpur Circles 1 and 2 i 
Dhampur Circles 2, 7 . < 
Seohara Circles 1, $ 
Dhampur Circles 4, 5, 9, 10 - 
Seohara Circle 2 J 
Dhampur Circles 3, 8 
Dhampur Circle 6 26 
Budpur Circle 3 i j 


Tahnl 


Najibabad 


Nagina 


Budaun 


Sahaswan 


BIJNOR Disrrict— (concld.) 


Settlement Circles 


. Kiratpur Circle 2 


Najibabad 1 aon 
Akbarabad 1, 2, 3 

Kiratpur 1, 4 

Najibabad 3, 4 

Kiratpur 3, 5 

Najibabad 2, 6 

Najibabad 5, 8 

Najibabad 7 ; 

Kiratpur 6 -n 

Nagina 2, 3, 4 (Non-Alluvial) 
Afzalgarh Circle 4(6) 

Nagina Circle 1 

Budhapur Circles 1 and 2 

4 (Non-Alluvial) 

Afzalgarh 1, 2, 3, 5 

Badhapura 3(#), (5), (c) 
Afzalgarh Circle 4(¢) . 
Pargana Nagina 4 (Alluvial) 
Badhapura 4 (Alluvial) 


BUDAUN DISTRICT 


. 1st Dumat 


2nd Dumat 

Ujhani, 1st Dumat 
Ujhani, 2nd Dumat 
Alluvial 

Bankati 


wee es eee ‘` TS” a a ee 


multiple 


28 


20 


30 


26 


16 


24 
22 
19 
18 
17 


20 


Ze 


19 


Powayan 


“Jalalabad 


Tilhar | 


MorRADABAD DISTRICT’ 


Seer erie 
Sambhal, U1, V 

Amroba, X, T, VL V, XI, m` 
Hasanpur, VM, IX . . 
Thakurdwara, I, I, ID, V 


24 


Moradabad 


21 


20 


Moradabad, I, IV, VI | i | 


SHAHJAHANPUR DISTRICT 


. Rasgawan and Remainder 25 


Khanant Valley, Sukheta Valley, Simari and 
Remainder : 24 
Garai North, Gua South and Rande . 23 


. Baragaon, Powayan, Nahil Central, Gola and 


Abad North. 
Abad South, Nahil Khanant, Golarya, ‘Nahil 26 
Jungle and Banda. . 


Viran Jukhna, Viran” forest, Bhainsi Sonat 


Gomti and Sanwat Khant, 21 
. Bhur Jalalabad, Bhur Chauki, Remainder and 
Allahganj. -25 
Tarai Umarsandh and Remainder Tarai . < 23 
Bankatiganj Khadar and Remainder Bankati. . 21 
. "Tarat—Tilhar hs es ee 
Garra—Jalalpur f 21 
Domat—Nirgohi 


Tahal 


Pilibhit 


Bisalpur 


Puranpur 


Farrukhabad 
Kaimganj 
Kanauj 


Chhibramau 


Farrukhabad 


K.aimganj 
Kanauj 


Chhibramau 


Farrukhabad 


Kaimganj 
Kanauj - 


"Tarai Middle Ordinary Circle . 


. Tarai Middle Suburban, I and JI class . = 


SHAHJAHANPUR DISTRICI— ( concld.) 


Standard 
Settlement Circles F transfer 
: multiple 
Bahgul—Jalalpur 
Niranpur Katra 
Kaimnau—Nirgohi 
Ramganga—Khera Pajhira . z 20 
Bhur—Tuhar ie s . 
Bahgul—K hera Bajhera TE 
Bhur— Ditto : m 
Pumpar District 
.. Circles Pilibhit Suburban I and Jahanabad I. . 21 
- Carcles Pilibhit II and Jahanabad II. 20 
ed eee 19 
. Circles I and M ; 21 
Circle I ; ; 20 
Roster r IV, VI, vi. 20 
Roster Circles TI and I. } 19 
Roster Circles, I, V, VID and IX 


ALLAHABAD DIVISION 


FARRUKHABAD DISTRICT 


. Bangar Ordinary, I and II class 


Mixed Kali Nadi, I and Il class 
Bangar Suburban, I and II class 


| Bangar Suburban Circle, I and II class. 


Mixed Suburban Circle, I and I class. . 


Bangar Ordinary, I and II class 31 


. Mixed Esan Nadi, I and I class 


Bangar, J and H class . 
Mixed Kali Nadi Circle 


. Suburban Circle 


Ordinary Bangar Circle I 


Tarai Middle Ordinary, I and I class. 

Mixed Ganges Circle Papar 

carat E class 
Tarai Middle Suburban Circle 


Mixed Ordinary Circle, I and I class ie 


. Kachcha, I and TI class 


Mixed Kali Nadi Circle, I and I 
Mixed Esan Nadi Circle, I and H 
Alluvial Ganges, I and H class e 


Alluvial Ramganga, I and I oral 16 


Akbarpur 


Bilhaur 


Bhognipur 


Cawnpore 


Erawan Districr 


Settlement Circles 


. Pachar Circle 


Ghar Circle (Sirsa Doab) 
Patti Kamait 

Pachar Circle 

Ghar Circle 

Chakarnagar Circle 
Sahson Circle 

Circle I 

Circle I 


North i wid Tad Sout Tana a 


Ilaqas Bhareh and Sandaus 
Kharka Circle 


CAWNPORE DISTRICT 


. Red Loam I 


Usar Dumat I 


‘ Rind I 


Usar Dumat I, Sheorajpur 
Bangar Dumat I 


Swarup I 


N mee! 


29 


25 


24 


26 


25 


30 


25 


33 


Tahal 


Derapur 


Ghatampur 


Fatehpur 


CAWNPORE Distaict— (conchd.) 


South II , 
Ganges Pando Doab II 
Dumat Wet I i 
Dumat Wet I 
Dumat Dry i 
Nou ea a 
Jumna 


Alluvial 


FATEHPUR DISTRICT 


. Fatehpur Circle No. I 


Fatehpur Circle No. I 
Fatehpur Circle No. IV 
(Non-Alluvial) 
Fatehpur Circle No. IV 

(Alłovial) 
Haswa Circle No. I 
Muttour Circle No. I- 


‘Muttour Circle No. II 


2 (Alluyiel) 
Fatehpur Circle No. II 


- Haswa Circle No. O 


Haswa Circle No. I . 
(Alluvial) 
Ghazipur Circle No. I 


Ghazipur Circle No. I 


~ 


~a 


multiple 


31 


30 
35 


30 


26 


30 


29 


18 


14 


et 


xvi SS P 
FATEHPUR Disraicr—(concld.) 


Tahsil Settlement Circles l transfer 
l ©: multiple 
. Ghazipur Circle No. M 
(Alluvial) ~ i 
Muttour Circle No. I 
Ayah-Shah 
Khajula . Kora Circle No. I 
Kora Circle No. O 
(Alluvial) 
Bindki Circle No. I 
Bindki Circle No. I . 27 
Tappa-Jar Circle No. I 
Tappa-Jar Circle No. I - P 
-* (Alluvial) 
Kotiya-Gunir Circle No. I 
: Kora Circle No. I... is 
"=" S Tappe-Jar Circle No. II i 
à E Kotiya-Gunir (Alluvial) i . 
Bidki Alluvial Á ' . | 
É Kora Circle No. I. 
Khaga . ¢Hathgaon Circle No, I 
Hathgaon Circle No. I <a 
Kotila Circle No. I 
Kotila Circle, Alluvial 
Dhata Circle No. I 
Dhata Circle No. O 
Ekdala Circle No. J 
j 


Hathgaon Circle No. M 
Ekdala Circle No. g 
Ekdala Cirele No. 


ALLAHABAD DISTRICT 


‘Chhail | . Circles TV, VI and VO . 33 
Circles I, I and V ‘30 
Circles I, VII and IX a 26 
Sirathu Circle I, pargana Kaya - i 29 
p Circle II, pargana Kaya K l eo a 226 
Manjhanpur . Circle I, pargana Bi e } 
Circle I, pargana Atherb 
Circle Il, pargana. Atherban 
Circle IN, pargana Karari i } 
Circle I, pargana Atherban- ° . 
Phulpur . Circle I, pargana Sikandra . e ] 
Circle I, pargana Jhusi a 
_ .» Circle I, pargana Jhusi J 
; l Circle H, pargana -Sikandra l 
ore Circle I, pargana Jhusi | 32 
‘» Circk IV, pargana Jhusi a 


-~ 


ALLAHABAD District—(concld.) 
Tahsil Settlement Circles transfer 


Soraon .. Circle I, pargana Mirzapur Chaubari 
Circle IL, pargand Soraon 
Circle II], pargana Soraon . 


Circle I, pargana Soraon ; 
-Circle IM, pargana Nawabganj - 


Circle I, pargana Nawabganj 
ee Circle I, pargana Nawabganj : 


Handia -  ,, Circle IM, pargana Kewai 
" Circle IV; pargana Kewai 
Circle’ IT, pargana Mah l s 


- Circle H, pargana Kewai 

be Circle IV, pargana Mah ° $ NS 
Circle VI, pargana Kewai . o a 
Circle II, pargana Mah 


Circle I, pargana Kewai 
Circle V, pargana Kewai o 
Circle I, pargana Mah 


Karchhana ` Loam, pargana Arail 
River I, pargana Bara ee: a 
River J, pargana Arail- . : 
River II, pargana Bara . .. 


wnt 


Ee ad 
ui 
{ 


bo 
oO 


No: 
nN 


29 


f 


24 


Highlying I, pargana Bara 
Loam I, pargana Bara 

Mar Il, pargana Bara ; 
Highlying D, pargana Bara . 
. Meja .. Loam I 
River I 
Kachhar 


<4 


32 


k 


25 


REE 
z F 
a 
Pog 


XVIU 


Tahsil 


All tahsils 


All tahsils 


All tahsils 


Chandauli 


Benares 


JHANSI DIVISION 
JHANSI DisTRicT 


SEE EDERE SILO 


Circles 1 to 9 . 
Lalitpur Sub-division, Circles 20 to 26 


Jhansi Proper, Circles 10 to 19 
Lalitpur Sub-division, Circles 27 to 37 J. 
JALAUN DIsTRIcT . 
All Circles ae T : 2 
Hamirpur DISTRICT 
All Circles 
BANDA DISTRICT 
All Circles 
BENARES DIVISION 
BENARES DISTRICT 
City Circles Nos. I, I, W, ey IV (b), and 
V of Pargana Dehat 
DhankhSr Circles, I, I and Il of. Kaswar Raja, 
Circle Tof Kanchan Base. Cida |: I, I, 
V and VI of Kole Aslah East, Circle I of 
Sultanpur, Circle I of Katehar West, Circles 
I and UI of Sheopur, Circles II and IV of 


Athagaon, Circles If and IV of Kaswar 
Sarkari, Circles I(s), I(b), and I of 


Pandrah, Circles I, I, W, TV, V and VI of ` 


Kole Aslah. 


Circle II of Pargana Mahaich, II of Pargana ` 


Dhus, I, H and IV of Pargana Budhwal, IO 
of Pargana Mahuari, I, IV, V and VI of 
Pargana Majhwar and I of Pargana 


Narwan 


. Circles IV, V and VI of Pargana Kaswar Raja, 


Circle I of Pargana Jalhupur, Circle IT of 
| Pargana Katehar East, Circle II of Pargana 
Sultanipur, Circles H and I of Katehar 
~West, Circles I, TV and V of Pargana Sheo- 
pur, Circles I and ID of Athagaon, Circles 
I, M, V and VI of Kaswar Sarkari, Circle 
II of Pandrah 


Circle If of Pargana Ralhupur, II and Iv of ` 


Pargana Mahuari, DI of Pargana Barah, and 
VU of Pargana Majhwar = 


Circle I of Pargana Mahaich, I and I of Par- 
- gana Ralhupur, I of Pargana Dhus, I and. 


V of Pargana Mahuari, I, Il and I of 
Pargana Mawai, I and I of Pargana Majh- 
war, I of Pargana Narwan, I and II of 
Pargana Barah and IW of Pargana Budhwal 


48 


34 


z 33 


31 


30° 


28 


Benares Disraict—(concld.) 


Standard 
Tahsil Settlement Circles transfer 
multiplo 
Benares Circles IV and V of Katehar East, Circles I, I, 
IV, V, VI of Jalhupur, and Circles IV and 
V of Katehar West. 24 
MimzaPpur DISTRICT 
Marzapur Kon 
Chaurasi Suburban 
Mirzapur and J yy: E 33 
Chunar Ch 
Mirzapur _ Chaurasi Pahari - : 26 
Robertsganj Barhar ` 
Mirzapur . Upraudh 19 
Robertsganj Agori 


JAUNPUR DISTRICT 


Jaunpur .. Pargana Haveli—City Circle I, Pargana Haveli 
—Loam Circle II, Pargana Saremu—Loam 
Circle I, Pargana Rart—Loam Circle J, 
Pargana Qariat Dost—Loam Circle I and 
Pargana Khapraha—Loam Circle I. 34 

Pargana Haveli—Gomti Circle MI, Pargana 
Haveli—Sai Circle I], Pargana Saremu— 
Gomti Circle II, Pargana Rari—Gomti 
Circle Il, Pargana Rari—Sai Circle III, 
Pargand Qariat Dost—Sai Circle II, Pargana 
Khapraha—Sai Circle If and the whole of 


Pargana Zafarabad 30 
Pargana Haveli Usar (Rice) Circle V and 
Pargana Saremu Usar (Rice) Circle IMI . 24 
Mariahun Pargana .Mariahun—Loam Circle I, Pargana 
Barsathi—Loam Circle I, Parjan Gopala- 
pore—Loam Circle I 34 
Pargana Mariaburi—Rice Circle I, Pargana 
Barsathi—Rice Circle I. 28 


Pargana Mariahun—Sei Circle II, Pargana 
Mariahun—Busuhi Circle IV, Pargana 
Mariahun—Barna Circle V, Pargana Bar- 
sathi—Basuhi Circle II, Pargana Barsathi— 
Barna Circle IV and Pargana Gopalapore— 
Basuhi Circle I. 18 
Kerakat . Pargana Chandwak—Loam Circle I, Pargana 
Guzara—Loam Circle I, Pargana Bealsi— 
Loam Circle I, Pargana Dariyapar—Loam 
Circle I, and Pargana Pisara—Loam Circle . 
I. 34 
Pargana Chandwak—Gomti Circle il, P 
Guzara—Gomti Circle I, Pargana 
Sai Circle I, Pargana ‘Daryapar—Gomti 
Circle II and Pargana Pisara—Gomti Circle 
m. 30 


Tahal 


Shahganj 


Machhlishahr 


Ghazipur 
Sayedpur 


Mohammadabad 


Ghazipur 


Sayedpur 


Mohammadabad 


Ghazipur 


JAUNPUR District— (concld.) 


Settlement Circles 


Pargana Chandwak Usar (Rice) Circle III, 
Pargana Bayalri Usar (Rice) Circle M, 
Pargana Daryapar Usar (Rice) Circle WI, 
Pargana Pisara Usar (Rice) Circle I 


Pargana Ungali—Loam Circle I and the whole 
of Pargana Rari, Pargana Chanda—Loam 
Circle I Qariat Mendha—Loam Circle I. 

Pargana Ungali—Gomti Circle MI, Pargana 
Chanda—Gomti Circle I, Pargana Qariat 
Mendhks—Gomti Circle II, Pargana Ungali 
—Usar (Rice) Circle II. 


Pargana Ghiswa—Loam Circle I, Pargana Gar- 
wara—Loam Circle I, Parana Mongara— 
Loam Circle I. . 

Pargana Ghiswa—Sai Circle I, and Pargana 
Garwara—Sai Circle I 

Pargana Ghiswa Usar (Rice) Circle I, 
Pargana Garwara Usar (Rice) Circle Il 
and ala as Usar (Rice) Circle 

OL. 


GHAZIPUR DISTRICT 


.. Karauda Alluvial Ganges 
. Khanpur Matiyar (Usar) 


Khanpur Gomti 

Alluvial Karil, Mohammadabad 
Alluvial Tarai, Mohammadabad 
Loam, Zahurabad i 

Loam (Bhainsahi) Pachotar 


. Loam City, Ghazipur 


Alluvial Ganges, Ghazipur 
Loam, Ghazipur 

Alluvial Ganges, Zamania 
Saidpur Ist Loam 
Shadipur 1st Loam 

Saidpur Ganges 3rd . 
Bahariabad 1st Loam 
Saidpur 2nd Loam 
Shadiabad 3rd Matiyar 
Shadiabad 2nd Loam 
Khanpur 1st Loam 
Bahariabad Matiyar (Usar) 
Loam, Dehma and Mohammadabad 
Loam Mangai, Pachotar 
Ghazipur Rice 

Zamania Superior Karil 
Karaunda Loam Ganges 
Zamania Rice 


g 
l 


multiple 


28 


34 


34 


32 


30 


Tehsil 


Sayedpur 
Muhammadabad 


Sadar 


Bansgaon 


Guazpur District—(concld.) 
Settlement Circles 


Zamania Inferior Karil 


. Saidpur Mattyar (Usar) 


Dhankhar Clay, Pachotar 
Dhankhar Jhil, Zahurabad 
Loam, Sarju, Dehma, Zahurabad 
Dhankhar Usar, Zahurabad 


BALLIA DisTRICT 


.. Circles I, U and IV 
. Sarju Circle B 


Rasra Circle A 


.. Circle I0 
. Kopachit Circles A and B 


Sikanderpur and Bhadaon A and B 


.. Circles O, DT and IY 
. Sikanderpur and Bhadaon—D (Circles C, D 


and E). 


.. Sikanderpur and Bhadaon—F 
. Circle V 
. Circle I 


GORAKHPUR DIVISION 
GORAKHPUR DISTRICT 


. All the circles in Pargana Bhawapar except 


Circle VO Alluvial. 
All the circles in Pargana Hasanpur Magher, 
Except Circles IV and V Alluvial. 


. All the circles in Pargana Dhuriapar, except 


Circles V, VI, IV Alluvial, VI Alluvial YO 
Alluvial, VO Non-alluvial and IV Non- 
alluvial. 

All the circles in Pargana Chullupar, except 
Circles I Alluvial, O Alluvial IV. 

All the circles in Pargana Unwal. 

All the circles in Pargana Bhawapar, except 
-Circles-IX Alluvial and X Alluvial. 

Silhat-Bangar Southern 

Circles V and IX 
Circle Bangar 


Circle VII Alluvial, Pargana Biawapit Circles 
IV and V Alluvial in Pargana Hasanpur 
Magher. 

All the circles in Pargana Haveli, except Circles 
I, D, W, X Alluvial and XT Alluvial 


All the circles in Pargana Haveli West, except 


Circles X, XI and XIV. 
Circles I, IV, V and VI in Pargana Haveli East. 


. Circles V, VI, IV Alluvial, VI Alluvial, VO 


Alltivial: Vu Noncalluvial IV Non-alluvial 


a 


Standard 
transfer 
multiple 


2§ 


70 


65 


Tahsil ~ 


Basti 
Khalilabad 
Domariaganj 


Bansi 


Harraiya 


Nizamabad 
Sagri 


Phulpur 


Lalganj 


Mohammadabad Bangar Circle 


Ghosi 


. Circle Bangar 


GorakHpur Distrrict—(concld.) 


Settlement Circles 


in Pargana Dhuriapar. 
Circles I Alluvial, I Alluvial, IV in Pargana 
Chillupar. 
Circles IX Alluvial, X Alluvial in Pargana 
Bhawapar. 


.. Haveli, Sulhat-Bangar Northern and Shahjahan- 


pur. 
Circles IV, V, VI and VII 


. Circle Bhat 
. Circles I, O, M, X Alluvial and XI Alluvial in 


Pargana Haveli. 
Circles X, XI and XIV in Pargana Haveli West. 
All the circles in Pargana Haveli East, except 
Circles I, IV, V and VI. 
All the circles in Pargana Tilpur and Binayak- 


pur. 
Silhat-Kachhar and Alluvial 
Alluvial Mahals and all the circles, except IV, 
V, VI, VU, VIU and IX. 


. All the alluvial circles 


Bastı District 


Circles 1—XTI 

Circles II, IO, IV and VU 
Circles I, V, VI and VIII 
Circles I—IX 

Circles [—IX 

Circles IMI, IV, VO and VOI 
Circles I, I, V and VI 


AZAMGARH DISTRICT 


Circle Suburban 
Bangar Circle 
Kachhar Circle 


Circle Kachhar 

Circle Alluvial 

Northern Circle 

Southern Circle 

Bangar Circle 
Ordinary Circle . ` 


Ordinary Circle 


Ban Circle 
Kachhar Circle 
Mixed Circle 


ee oe eee em’ —_— 


Standard 
transfer 
multiple 


60 


60 


55 


Tahal 


Kashipur 


Lucknow 


Malibabad 


Mohanlalganj 


Purwa 


KUMAUN DIVISION 
Namı Tat District 


Settlement Circles 


The bendobasti villages of the Tarai and Bhabar 


Government Estates. 
LUCKNOW DIVISION 
Lucknow DISTRICT 
City Circle I 


Matiyar Circle II of Pargana Lucknow 


Inferior outer Circle II 
Superior outer Circle IV 


Matryar Circle II of ae Kakori and 


Bijnaur 
Dumat I 
Gomti IM 
Sai Circle I f 
Bhur Circle V 
Tarai Circle VI 


Usar Circle of Pargana Malihabad 
Usar Circle IV of Pargana Mahona 


Dumat Circle of Pargana Malihabad 
Dumat Circle II of Pargana Mahona .- 


Beta Circle 
Bhur Circle 
Jhil Circle V 


Matiyar Circle II of Parganas ioma ae and 


Nigohan . 
Dumat Circle I 
Sai Circle I 
Bhur Circle II . 
Unao DISTRICT 


Pargana Purwa I, H, IN and IV 
Pargana Maurawan, Main Circle 
Pargana Asoha I and 

Pargana Baiswara I and IJ 


Pargana Maurawan, River Circle 
Pargana Asoka II 
Pargana Baiswara II 


. 
7 
| 
H 
a 


26 


20 


28 


26 


27 


24 


Tahsil 


Sidhauli 


Unao Disraict— (concld,) 
Settlement Circles 


Pargana Äsaha m l i 

Pargana Baiswara IV 

First Class J and H 

Intermediate Class IV 

Third class IO, V, VI and VIO 

Superior Class IV } 

Auras and Mohan 

Fifst Class parganas Jhalotar, Ajgain, Gorinda, 
Parsandan I, I and M, Parganas Mohan and 
Auras I and Pargana Aswan-Rasulabad. 


Parganas Jhalotar, Ajgain and Gorinda 
Parsanda IV 

Pargana Auras V 

Pargana Mohan I 

Pargana Aswan-Rasulabad 


. First Class Pargana Safipur, I and I 


Parganas Bangarmau and Fatehpur Chaurasi, I 
and JI. 

Intermediate 

Pargana Safipur, II and IV 

Third Class Parganas 

Safipur, V 

Pargana Bangarmau and Fatehpur Chaurasi ID, 
IV and Y, Tahsil Safpur Alluvial VI. 


SITAPUR DISTRICT 
Superior Dumat ; ; 
inferior .,, 
Half ‘Tarai 
Eastern High Lying 
Tarai 
Chauka 
Jhil } 
Gomti Sarain 
Western High Lying J 
Uperhar, Nos. I, II and IM 3 
Tarai No. I 


Tarai No. II 

High Lying 

Low Lying West No. I 
Do. East No. I 


Eastern 

Ganjar 

Low Lying West No. II 
Do. East No. I 


26 


24 


27 


23 


- 20 


29 


28 


27 


28 


26 


25 


Tahsil 


Sitapur 


Maharajganj 


Rae Bareli 


Superior Dumat Circle . ' 
ta Korauna Dumat 
Lower Beta Circle ` . 
Machhrehta Stiff Circle 
Usar Jhil Circle .- © 
Sarain Circle 
Rar BARELI DISTRICT 


. Salon, Circles I and I 


Parshadipur North 
Rokha ' 


. Dalmau Circle - 


Khiron Circle 

Sareni Circle 

Bachhrawan, Circle I 
Hardoi Circle 

Inhauna, Circles I and Tl - 
Bachhrawan, Circle I 
Semrauta Circle 
Kumbhrawan Circle oe 
Mohanganj, Circles I and i 


Salon, Circles IM and IV’, 
Parshadipur South 

Rae Bareli, Circle I 

Rae Bareli, Circles I and HF- 


wey ese ee SS 


29 


29 


28 


26 


35 


33 


31 


26 
20 


Bilgram 


Sandila 


Shahabad 


Harpo! DISTRICT 


Settlement Circles 


Town Circle 
Superior Domat 
Jhil 

Superior Ridge 
Light Domat 


Sal 

Inferior Ridge 

Stiff Tarai 

Light Tarai 

Superior Light Domat 
Inferior Light Domat 


Ridge Circle 


Garra R. Ram Ganga Bhur 
Khadar Bangar 
Inferior Garra Tarai 
Domat Matyar 

Town Circle 

Superior Domat 
Bhansta Circle 
Superior Jhil Usar 
Superior Light Domat 
Inferior Domat 

Sai Circle 

Inferior Jhil Usar 


See “OSS i nvm *—1 


Standard 
transfer 


multiple 


26 


21 


25 


32 


Tahsil 


Lakhimpur 


Muhamdi 


Lakhimpur 


Muhamdi 


Harpo: Disrrict—(concld.) 


Settlement Circles 


Inferior Light Domat 


Parganas Kheri and Paila, Circles Nos. I and D 
O. K. Tracts Nos. Land H . 

Aliganj South, Circle I 

Sansarpur, Circle I 


. Pargana Pasgawan, Circle I 


» Kasta, Circle I 
»» Haidrabad, Circle I 
»  Muhamdi, Circle I 
». ~Aurangabad, Circle I 
»  Pasgawan, Circle I 
» Kasta, Circle H 
»»  Muhamdi, Circle I 
„ Aurangabad, Circle II 
»  Haidrabad, Circle O 
Pargana Srinagar, O. S. Tract No. I 
» Bhur, Aliganj South, Circle I 
3 Bhur, Aliganj North, Circle I 


„ Haidrabad, Grant Circle 
4.  Atwapiparia, Circle I 


- 
E 


32 


28 


26 


Tahsil 


Nighasan 


Fyzabad 


Kemer Disraict— (concld:) 


Settlement Circles 


Atwapiperia, Circle I 


Firozabad, Central Circle, Class I . 
Dhaurehra, Central Circle, Class I .. 
Nighasan, Central Circle No. I. 
Dhaurebra, Central Circle No. D 
Firozabad, Central Circle No. I 


Khairigarh, Haveli Class I 


Dhaurehra, Chauka and Dahawar 


Circle 


ae Chauka and Dahawar 


we Soheli- Circle No. I 
Khairigarh, Konawat Class I 


Nighasan, Central Circle No. U 


Nighasan, Chauka I 


. Pargana Bhur, Circle I Bhur 


Bhur, Circle II Bhor 
Megdapur, Grant Circle 


Khairigarh, Haveli Class I 


_ Khairigarh, River - 


Khairigarh, Forest 


FYZABAD DIVISION 


PyrzaBap DISTRICT 


. Mangalsi, I and I - 


Haveli Oudh, I and M 
Mangalsi, I, IV and VI ` 
Haveli Oudh, M 
Amsin, I and IH 
Mangalsi, V 

Haveli Oudh, IV- 


Amain, II (a), TE (b) and 1V 
Mangalsi, VI l 


ee A — SY Seth aid . 


26 


23 


36 


34 


28 


Fyzanap Disraict—(concld.) 
f í i abs 


Akbarpur, I and V © 
= Manjhaura, UI 


Bikapur ~ .. Khandasa, I 


=. Pachmirath, I, VI and VE 


Tanda 


Tarabganj 


. Tanda, I fe = 
Tanda, H, Ul and IV .. 


Birhar, I and Il 
Tanda, V 
Birhar, IV 


33 


36 


37 


35 


Nanpara 


Bahraich 


_ Banratay Disrrict 
Hettlenent Circles 


A 


. Pargand Hisampur,- I 


” Hisampur, LI to VI 


»  Fakharpur, I 
»  Fakharpur, I0 
»  Hismpur, I 

. Pargana Charda,I =~ 


»  Dharamanpur, I coor, 


. Pargana Bahraich, II 


»  Ikauna, Dl 
. »  Bhinga, I. 


* SULTANPUR DISTRICT _ 


.. Circles I, I and If of both parganas 
| Circle 1, I and TIT of both Aldemau and 


Chanda parganas 


Dumat circles of all the four parganas Goats 
and Naya circles of all the four parganas 
Usar and stiff soil circles of all parganas 


. Circles I and If of both parganas 


Circle II of Pargana Amethi 


PARTABGARH DISTRICT 


. Partabgarh, I, 1, I and IV 


Athena, I, 0, I and IV 


. Circles I and IV 


Circles IT and I 


Bara BANKI DISTRICT - ‘ 
. Circle I of group As- 


Circle I of group B 
Circle I of group C 


. Circle I 4. 


Circles I, I, IV and V 


. Circle XIV of group A 
are a IX, X, XI, and XI of 
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group C = 


Subeha, I and Haidergarh, m 


~ 
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. Sidhaur, I, Subeha, I and Haidergarh, IV 
Haidergarh, I, Sidhaur, If and Subeha I 
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RULES MADE UNDER THE UNITED PROVINCES ENCUMBERED 
ESTATES ACT, 1934* j l 
[Nota—The section numbers in- the margin are references to the sections 
of the Act as re-numbered by the United Provinces Encumbered Estates 
(Amendment) Act, 1935.] ” 


CHAPTER | 


THE APPLICATION AND THE DETERMINATION -OF THE DEBT TO BE 
y i LIQUIDATED 
1. A landlord applying urider Section 4 shall attach to his application a Section 4 
certified extract from the most recent Abewat of all the małals in which his 
landed property lies, showing the nature and extent of his proprietary rights in 
| these mahals and whether his land is “protected” land or nof. 
2. If the applicant is a Hindu his application must, ‘jn accordance with the Section 4 


L 


second proviso to Section 4(1) of the Act,— rs 
(1) contain a declaration that the applicant is not a member of a 
| joint family, or 


(2) state that the applicant is a member of a joint family and that all 
the members of such family join in the application, and give the names 
and addresses of all such members, or z 
(3) state that the applicant is a member of a joint family and specify 
which, if any, members of such family join in the application giving 
their names and addresses; in this case the applicant must also give 
p separately the names and addresses of all members of such family who_ 
| do not join in the application, and must contain a declaration of the 
intention of the applicant and such members of the family who jom 
with ,him in the ‘application, of separating from the rest®of the joint 
family and must state the share which the applicant and those who join 
with him, if any, would be entitled to get on partition of the family 
property. i i . 
= 3. If the applicant wishes the provisions of Section 49 to be applied he Sections 4 
shall state this fact in his application and shall also state whether or not he is and 49 
| the sole heir-of the deceased debtor and, if he is. not, the names and addresses of 
| the heirs who have joined with him in the application and of those who have 
' not so joined. : : : 
| 4. In making & report to che Board of Revenue under Section $ the Section 5 
- Collector shall, as far as possible, state the amount of land revenue payable by 
‘the applicant in each district in which his property lies and also the names and 
addresses of the creditors and the amount owed to each. - 
l 5. Public debts which can be collected as arrears of land revenue will not be Sections 6 
reported by the Collector to the Special Judgé. The collection of such amounts and 13 
| will continue as if no application had been made under the Act. Debts due to 
Co-operative Societies will also be collected as if no application under the Act 
bad been made. In order to find out whether any other public debts are out- 
standing against the landlord the Collector shall inform the Collector of each 
' of the districts in which the landlord’s property is situated or in which he 
| carries on any business that he has applied under the Act and shall also inform 
the Director -of Agriculture. He shall also inquire from the District’ Judge of 
each of these districts whether any suit has been filed by Government ,against 


“Rublishéd in Government Gazette, dated Allahabad, August 10, 1935 
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-the landlord and is still pending and whether any decree in favour of Govern- 


ment has been passed against the landlord and is still unsatisfied. Each Collector 
will make inquiries from the local bodies in his district regarding the landlord’s 
public debts. Public debts which cannot be collected as arrears of land revenue 
may be reported to the Special Judge at any time; debts due to Co-operative 
Societies need never be so reported. 

6. The proceedings in the court of the Special Judge will be governed by 
the following provisions of the Code of Civil Procedure of 1908 so far as they 
are applicable and not inconsistent with cie provisions of the Act and these 
rules: 


Sections 33, 34, 35, 75 clauses (a) and (c), 76, 114,-139, 151, 152, 
153. 

Orders I, IX, X, XI, XU, XIL XIV, XVI, (rules 1—22), XVI, XVII 
(rules 1—6, 8—12 and 15—19, proy-ded that evidence shall ordinarily 
be recorded in English), XIX, XX, XXVI (rules 1—8, 11, 12 and 15— 
18), XXVII, XXIX, XXX, XXXI and XLVI. 

7. When the Special Judge makes an order under Section 8(1) calling on 
an applicant to submit a written statement the order shall be communicated to the 
applicant through the Collector. 

8. When an application is made by the manager of any property under the 
superintendence of the Court of Wards the Special Judge shall for the purposes 
of the proviso to Section 8(2), send a copy of the application to the landlord by 
registered post and the expenses of so doing shall be paid by, the applicant. 

9. When a copy of a notice published under Section 9(2) is to be sent by 
registered post to every creditor named by the applicant in his statement submitted 


under Section 8(1) the expenses of so doing shall be paid by the applicant. 


10. The written statements of claims filed by creditors under Section 9 shall 
be verified in the manner prescribed by law for the verification of plaints. 

11. When the Special Judge causes a copy of a notice to be published in a 
newspaper under Section 9(2) or Section 11(1) the expenses of publication shall, 
if it is made under Section 9(2), be paid by the applicant and, if it is made 
under Section 11(1), by the applicant or by such claimant as the Special - Judge 
may direct. 

12. Save as otherwise provided in these rules every notice, summons, order or 
other process shall ordinarily be sent to the person concerned by registered pòst. 
I{ the person concerned refuses to receive it or cannot be found or, if ın any case 
the Special Judge so directs, it shall be served, as nearly as may be, in the manner 
provided for service of summonses in Order V of the Code of Civil Procedure, 
1908, and such service shall be effected through the District Judge. ` 

13. Save as otherwise provided in these rules every process, whether sent by 
registered post or according to the provisions of the Code of Civil Procedure, 
1908, shall be sent at the expense of the party on whose behalf it is issued, unless 
the Special Judge otherwise directs, and the necessary expenses shall be deposited 
within a time to be fixed by the Special Judge before the process is issued. These 
expenses will be reckoned as costs of the proceedings. 

- 14. Fees payable for the service of processes according to the provisions of 
the Code of Civil Procedure, shall be the same as those prescribed for the service 
of similar processes issued by a Civil Court. 

15. When the Special Judge sends a decree to the Collector under Section 
19, he shall, at the same time, intimate to him the extent to which the debt to 
which the decree relates has been reduced under Section 14 and rhe amount of 
the costs awarded: against the debtor. 
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CORTET CHAPTER I 
g THe PRELDANARY VALUATION l ® 


16. As soon as the Collector has forwarded the landlord’s application to the Sections 2 
Special Judge he shall obtain from the tabsildar of each tahsil in which the land- and 26 
lord’s land is situated a statement showing in detail the pre-slump and post-slump 
profits tinder each of the sub-clauses of clauses (j} and p of Section 2 
of each of the fandiord’s separate properties in that tahsil. For the purposes of 
these rules properties which are situated in different mahals or in different villages 
will be considered to be separate properties. PEE TES WUL not pene ded in 
che rent in this statement. 

17. The rent (pre-shump) each the landlord would have to pay annually Section 2(j) 
for his sir and Abudkasht, as referred to in ee 2 (7) (ii) of the Act, will be (ii) 
determined as follows: 

(1) In Agra, under Section 14(1) of the Agra Tenancy Act, 1926, on 
sale of proprietary rights an ex-proprietary right arises in all sir land and 
in Abudkasht of 10 or more years’ standing. 

T cecal ee e aara a ex peony tenants 
in Section 14(1) of the Agra Tenancy Act. 

Kbudkasht of less than 10 years’ standing will be valued at the rates 
prescribed for statutory tenants under that Act, 

(ii) In Oudh, under Section 7-A(1) of the Oudh Rent Act, 1886, as 
amended by U. P. Act IV of 1921, om sale of proprietary rights an ex- 
proprietary right arises in all sf land ‘and in Abud&ssbf of 12 or more years’ 
standing. This area will be valued at the rates prescribed for ex-proprie- 
tary tenants in Section 7-A(1) of the Oudb Rent Act. 

Kbudkasbt of less than 12 years’ standing will be valued at the rates 

prescribed for statutory tenants under that Act. 
(iii) In making valuations under this rule the remissions in rent for the 
fall in prices will be ignored as they are pre-slump valuations. 
(iv) A local inspection is not obligatory when making these valuations. 

18. The rent (post-slump which the landlord would have to pay annually Section 2(k) 
for his sir and kbudkasht, as referred to in Section 2(k) (ii) of the Act, will be in (ii) 
each case the valuation made under Rule 17 reduced as follows: 

(i) In Agra, in the case of sr and the kbudkasbt of 10 or more years’ 
standing, the valuation under Rule 17 reduced in the same proportion that r 

~- the recorded occupancy rental of the mahal concerned was reduced by the 

~ remissions for the slump in prices; in the case of kbudkasbt of jess than 10 

- years’ standing the valuation under Rule 17 above reduced in the same 

proportion that the recorded statutory rental of the mahal concerned was 
reduced by the remissions for the slump in prices. 

(ii) In Oudh, in the case both of sé and all the Abudkesbt, the valuations 
under Rule 17 reduced in the same* proportion that che recorded statutory 
rental of the mahal concerned was reduced by the remissions for the slump 
in prices: 

Provided that, for reasons to be recorded, the Collector may substitute for 
the proportion by which rentals were reduced by che remissions for the slump in 
prices in the mahal concerned, the proportion by which they were reduced in any 
neighbouring and similar mahal or mahals, if he considers that this would give a 
more equitable result. This substitution would be unavoidable in the case of a 
Sls ene ee ee ee ee e 
rented area-of a mahal is small compared with the area of sir and Abudkashbt. 


Sections 2(m) 
and 26 


19. (i) Under Section 2(j) (iii) will be included the pre-slump valuation of 
grain-rented, favoured, rent-free and unrented joninga which will be made as 
follows in both Agra end Oudh. 

(ii) E PE E ee EE A A EE 
cash yield per annum to the proprietor from the boldings as recorded in the patwari’s 
papers for the three normal years nearest before 1338'F. (The entries of 1338 F. 
will never be taken.) 

If such figurés are not available or are obviously quite unreliable, these hold- 
ings will be valued at the rates for statutory tenants of the mahal concerned 
before the slump in prices. 

(iii) The rental of favoured, rent-free and unrented holdings will be assumed 
to be the valuation of those holdings at the rates for statutory tenants of the 
mahals concerned before the slump in prices. 

(iv) A local inspection is not obligatory when making these ees 

20. (i) Under- Section 2() (ii) will be included the post-slump valuation 
of grain-rented, favoured, rent-free and unrented holdings, which will be made as 
follows in both Agra and Oudh. 

(ii) The rental of grain-rented holdings will be assumed to be the average 
cash yield per annum to the proprietor from these holdings as recorded in the 
patwari’s papers for the years 1339—1341 F. provided that if the recorded cash © 
yield in these years is obviously unreliable, or if no figures have been recorded for 
two or more af these years, the valuation will be made at the pre-slump rates for 
statutory tenants for the mahal concerned reduced by the same proportion that 
the recorded statutory rental of the mahal was reduced by the remissions for the 
slump in prices: 

(ii) The rental of favoured,’ rent-free and un-rented holdings will be the 
valuation made under Rule 19 (iii) ee that the recorded 
statutory rental of the mahal concerned was reduced by the remissions for the 
slump in prices: 

Provided that, for reasons to be recorded, the Collector may, in Clauses (i) 
and (iit) of this rule, substitute for the proportion by which recorded statutory 
rentals were reduced ‘by the remissions for the slump in prices in the mahal con- 
cerned, the proportion by which they were reduced in any neighbouring and 
similar mahal or mahals, if he considers that this would give a more equitable 
result. This substitution would be unavoidable in the case of a mahal containing 
no cash-rented statutory area, and it may be necessary when the cash-rented statu- 
tory area of a mahal is small compared with the grain-rented, favoured, rent-free 
and un-rented areas. 

21. The pre-slump profits of 2 property when munia by the transfer 
multiple ultimately selected by the Collector for that property, give the transfer 
value of that pro . The standard transfer multiples are given in Appendix I. 
The standard multiple for a circle can subsequently be varied by the Collector 
for any particular property within that circle in accordance with the rules in 
Chapter IL, but for the preliminary valuation of the property the Collector will 
multiply the pre-slump profits by the standard transfer multiple of the circle in 
which the property lies and so obtain the preliminary transfer value thereof. 

This calculation will be made only for “unprotected” properties. 

Norn——The standard transfer multiples givan in Appandix I are for eevanne-paying propertis 


- In the cape of a tevenns-free property- the standard transfer multiple f— 
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shown in Appendix I, and j 
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22. The standard instalment multiple is one-fifth the standard transfer Sections ¢(1) 
multiple, but if one-fifth of the standard transfer multiple’ exceeds 7-5 the sd 26 
standard instalment multiple will be 7:5, and if one-fifth of the standard transfer 
multiple is less than 5, the standard instalment multiple will be $. 

Nors—The standard instalment multiple for a revemse-fres property is one-fifth of the 
standard transfer multiple for revenue-peying areas of the circle in which the property Hes os 
shown in Appendix J, not es increased by the note to Rule 21. It i also subject to the same 
limits as the standard instalment multiple of a revenus-peying property. 

The standard instalment multiples for a circle can subsequently be varied by 
the Collector for any particular property within that circle in accordance with 
the rules in Chapter IN, but for the preliminary calculations the Collector will 
multiply the post-slump profits of the property by the standard instalment multiple 
of the circle in which the property lies and so obtain the preliminary instalment 
value thereof. 

This calculation will be made for both “protected” and “unprotected” 
properties 

23. The Collector will then add together the preliminary transfer values Section 26 
of all the applicants’ unprotected properties. He will then add together the 

preliminary instalment values of all the applicants’ unprotected properties. Finally, 
he will add together the preliminary instalment values of all the applicants’ protected 
properties. 

This will complete the preliminary valuation. 


CHAPTER Ill ; 
LIQUIDATION OF PRIVATE DEBTS 


24. When the Special Judge’s report is received under Section 19, the Sectioas 19, 
Collector shall summon the landlord and ask him whether he intends to pay any 2? md 7 
portion of the debt under Section 22. If in order to do so the landlord wishes 
to sell any of his property the Collector shall not sanction the sale under Section 
7 unless he considers that the price obtained is a fair one and unless the whole 
of the sale price is deposited in his court. 

See also rules 83, 84 and 85. 

25. If the nature or extent of the Jandlord’s proprietary rights in land, as Section 26 
reported by the Sp Judge, differ from the nature and extent of those rights 
as mentioned in application by the landlord himself the Collector shall re- 
calculate the preliminary transfer and instalment values of the landlord’s proprie- 
tary rights in land. 

26. Sri E Aiea, PEETER weiner af Section 26 
the period of two months prescribed under Section 22, summon the landlord and all ‘ 
the creditors and after explaining the preliminary valuations shall hear any objec- 
tion which they may make to them, and shall take any necessary evidence. He 
shall then record his decision on the following points: 

(1) Whether the pre-slump and post-shimp profits accepted by him for 
calculating the preliminary transfer and instalment values are correct. 

(2) Whether the standard multiples are suitable or whether some or 
all of these multiples should be modified. 

(3) Whether there has been any decrease in the profits since 1338 F. 
due to a fall in the cultivated area or to a decrease in the kind of profits 
mentioned in sub-clauses (iii), (iv) and (v) of clause (j) of Section 2, 

_ and, if so, how much thereof is due to the fall in agricultural prices. 

Nore—The appeal against an order of a Collector made under this rule lies to the Board of 
Revenue, but if the Collector wishes to correct the patwari’s papers’ be must for that purpose 
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"Phe procediogs taken ander the Lat hata Aei, E of ld io Be auon t delay 
the Collector’s decisions on points (1) to (3) abo He nt i bioa cn tale 
points first and then take any actjon be a apeetdive under the ie ea arin or 

_ 27. U) Ih arriving at decisions under Clause (2) of Rule 26 the Collector 
will first select for each unprotected propërty the suitable transfer multiple. 

Gi) He will in the case of each such property cake the standard transfer 
multiple and consider whether it is suitable for application to the propéffy under 
consideration, or .whether good reasons exist for raising or lowering `t. 

_ if com with other properties in tho same settlement circle the rent is 
easily and regularly collected or the cost of inanapemtene 1s small, such would 
be good reason for raising the multiple. In considering rental colleesions regard 
should be had both to pre-slump collections and collections of the renta 49 
reduced by the slump remissions. - a 

It, on the other hand, rental colleettons are comparatively difficult in the 
property under consideration compared with the rest of the settlement circle 
in which it lies, ar if the cost of management is high, such would be good reason 
for lowering the transfer multiple. ; 

_ Again, if a property is markedly below the average of the settlement circle 
in which it lies, there may be reason to reduce the transfer multiple and vice 
Verte, i h l l 

The Collector shall consider carefully all factors that may come to his 

notice in this connexion. 


Exemple—Suppose that the standard transfer multiple for a particular 


“Proctèd etparitely the Land Key Teor, eat the apper! against such order will lie 
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settlement circle which is unirrigated and generally precarious is 25 and that 
‘the property in question lies in this circle but has some irrigation and is on the 


whole above the level of the rest of the circle. The Collector might fix a 
transfer multiple of 26 or 27 for this property. 

(iii) The Collector shall not fix a transfer multiple for any particular 
property which differs from the standard transfer multiple of the settlement 
circle in which the property lies by more than 16 per cent. either way, without 
obtaining the previous sanction of the Commissioner. 

28. (i) Having fixed the transfer multiple of each unprotected property” 
the Collector will next proceed to select the suitable instalment multiple for each 


separate property, whether protected or unprotected. 


ii) He will in the case of each proverty take the standard instalment 


‘multiple as determined in Rule 22 and consider whether it is suitable for applica- 


tion to the property under consideration or whether good reasons exist for raising 
or lowering it, : 

In modifying the standard instalment multiple consideration must be given 
to the needs and circumstances of the indebted landlord in so far as they affect 
the probability that he will be able to pay the proposed instalments regularly. 
In this connexion Rule 57 will also be considered. It must be remembered that 
if the instalment multiple be raised the annual instalments to be paid by the 
debtor will be raised and vice versa. . 

It is of paramount importance to the successful working of the Act tha 
instalments be fixed within the capacity of the debtor to pay annually, and 
hence that the instalment multiple be not fixed too high. 

Good reasons for raising the instalment multiple would be— 

(a) that the debtor has a stable income from sources other than his 
agricultural land and so can afford to allot to the payment of- his deht 
more of his net income from his agricultural land than he would others 
wise have been able to do, or 


Fit 
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(b) that the property includes a large proportion of sir and Abudhasht, > p 

or a very paying farm of the landlord. 

Great care should be taken not to fix too high an instalment multiple if 
the post-slump profits are largely made up of the kind of profits mentioned in 
Sub-clauses (iv) and (v) of Section 2(k) of the Act. 

Exemples—(1) In the example at the end of Chuse (ii) of Rule 27 the 
standard instalment multiple is 5. As the property is more stable than and 
above the average of the settlement circle in Which it lies, the instalment multiple 

x might for this reason be raised to 5'25 or even to $:$. f 

(2) If in another case the standard instalment multiple is 7, but the landlord 
has a stable source of income apart from his agricultural land and he is as a result 
able and willing to allot towards the payment of his debt a greater share in the 
profits of that land, the Collector might fix a multiple of 7-5. If, on the other 
hand, the landlord has no outside income and is usually irregular in the payment 
of his land revenue, the Collector should lower the multiple to 6-5 or even 6. 

(ii) The Collector shall not fix an instalment multiple for any particular | 

| property which differs from the standard instalment multiple of the settlement 

| circle in which the property lies by more than 0-75 either way, without obtaining 
the previous sanction of the Commissioner. _ | 

(iv) The Commissioner shall in no case sanction an instalment- multiple 
greater than 9, and he shall not sanction an instalment multiple greater than 
7:5, unless he is satisfied that the landlord has a sufficiently large stable income 
apart from the profits of his agricultural land to enable him to pay the resulting 
instalments regularly. 

29. In determining whether any decrease in cultivated area that may have Second Proviso 

taken place since 1338 F. in the property under consideration is due to the slump to Section 26 

in prices, the Collector shall endeavour to ascertain the precise cause of the 

“reduction in the cultivated area and for this purpose shall also have regard to 

any variations in the cultivated area of neighbouring mahals and villages and the 

reasons therefor. 

30. (i) When the Collector has decided all the points mentioned in Rule Section 26 
26, he shall then, if changes have been made, re-calculate the transfer value of 
each unprotected property of the landlord by multiplying the revised pre-slump 
profits thereof by the transfer multiple which he has finally fixed or has been 
ordered or allowed by the Commissioner to fix. 

(ii) He will then re-calculate, where necessary, the instalment value of 
each protected and unprotected property of the landlord by multiplying the revised 
post-slump profits thereof by instalment multiple which he has finally fixed 
or has been ordered or allowed by the Commissioner to fix. 

(iii) Finally, be will by addition calculate~— 

(s) the transfer value of the whole of the landlord’s unprotected 


property, | 
(6) the instalment value of the whole of the landlord’s unprotected 
property, and ; l 
(c) the instalment value: of the whole of the landlord's protected 
property. - 
31. (i) As soon as the period of two'months prescribed under Section 22 Section 24 
has expired the Collector shall proceed to hear any objection which the landlord 
may make to the realization under Section 24 of the value of his property other 
than his proprietary rights in agricultural land. 
(ii) If the question whether the debt can. be liquidated under Section 27 
(i.c., without transfer of any part of the landlord’s unprotected agricultural 
~ land) depends on objections made against the Collector’s calculations of the 


+ 
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- transfer and instalment values of the land, the Collector shall first proceed to 


decide these objections. 

(ui) He shall then proceed to decide the objections made to the sales pro- 
posed under Section 24, but he shall not permit any such sales to take place 
until any appeal a ‘his orders under clause (ii) has been decided by the 
appellate court or ae have become final because no appeal is filed within 
the period of limitation. 

32. As soon as all objections under Section 24 -have been finally decided 
and the orders referred to in rule 31(ii) have become final, the Collector shall 
realize the value of the landlord’s property other than his proprietary rights in 
land to the sale of which either no objection has been made or any objection 
made has been disallowed. 

33. The Collector shall in no case sell under Section 24 such personal 
property of the debtor and his family, as is, in his opinion, reasonable for persons 
of the debtor’s position to possess, unless such property is pledged as security for 
a loan. me 

Unless the debts can be liquidated under Section 27, the Collector shall sell 
any immovable property, other than agricultural land, which is subject to a ` 
mortgage and any movable property which has been pledged as security for a 
Joan. 

34. If anyone applies to take a mortgage under Section 25 the Collector 
shall proceed according to the rules contained in Chapter VI. 

- 35. (i) I a mortgage is not given under Section 25 the Collector will 
now add together the instalment values of the unprotected and protected pro- 
perties of the landlord. 

If the debt remaining to be liquidated at this stage, including interest up to 
the date on which the Collector passes final orders for liquidation, is less than 
the total instalment value of the whole of the landlord’s property, both protected 
and unprotected the Collector shall proceed under Section 27, j 

(u) In this case the Collector has a certan amount of discretion, because 
by paying the maximum instalment each year the debtor could liquidate the 
debt in less than 20 years. On the other hand, the Act permits repayment in any 
period up to 20 years, and in order to ensure that, as far as possible, there will 
be no failure in the payment of instalments, it is desirable to fix the period of 
repayment somewhere between the shortest period in which the debt could be 
repaid and the maximum period of repayment, viz., 20 years. 

In fixing the period of repayment and consequently the amount of each 


‘annual instalment the Collector will bear in mind that decrease in the annual 


payment will facilitate collection, but prolong the period of the debtor’s dis- 
abilities under Section 7(3) of the Act. 

It is, however, of paramount importance that the annual repayment instal- 
ment should not be fixed so high as to incur a risk of failure on the part of the 
Jandlord to maintain payment of the annual instalments. 

(iü) The method of determination of the period of repayment and the 
amount of the annual instalment is explained in the following rules. 

36. (i) Appendix II gives in column B for each exact number of years 
(in column A) up to 25 the amount of debt that, together with interest at 41 
per cent. per annum, would be repaid in that number of years. 

Examples—(1) If Rs. 1,000 were paid each year for 10 years, the amount 
of debt paid off in those 10 years, together with interest at 414 per cent. per 
annum, would be 1,000 multiplied by the figure in column B of Appendix II 
against the figure-10 in column A, viz.: 

Rs. 1,000 multiplied by 8-011=Rs. 8,011. i 

(2) If there were 15 annual payments of Rs. 2,000 the debt liquidated in the - 


Ix 


15 years, including interest at 44% per cent. per annum, would be Rs. 2,000 multi- - 


plied by 10-926—=Rs. 21,852. . 

(#) Conversely, the annual instalment that would liquidate any given debt 
in a given number of years with interest at 444 per cent per annum will be the 
debt divided by the figure in column B of Appendix II opposite that number of 
‘years in column A. 

Exemples—(1) If the debt is Rs. 10,000 and it is to be repaid (with interest 
at 414 per cent. per annum) in 10 years, the annual instalment to be paid in 
each of those 10 years would be. : 

Ra. 10,000 divided by 8-011=Rs. 1,249. 

(2) And if the debt has to be repaid in 20 years, the annual instalment to be 

paid would be 
Rs. 10,000 divided by 13-294—=Rs. 753. 

37. The Collector will first calculate the maximum instalment that can be 
paid each year by the whole of the debtor’s property, protected and unprotected. 
To do this he will divide the total instalment value of the debtor’s whole property, 
protected and unprotected by 13-294, rounding the result to the nearest whole 


ru 

Exemple—Thus, if the total instalment value of the debtor’s whole property 
protected and unprotected is Rs. 2,50,000 the maximum instalment payable each 
year would be 

Rs. 2,50,000 divided by 13:294—Rs. 18,805. 

38. The Collector will next ascertain in how many years such maximum 
annual instalments would liquidate the debt. 

He will divide the debt by the figure obtained in Rule 37 above, ie. by the 
maximum instalment payable by the property. The result will be a figure lying 
between two of the figures in column B of Appendix II. 

„After a number of years equal to that shown in column A opposite the upper 
of these two figures in column B the debt would not quite be liquidated. 

After a number of years equal to that shown in column A opposite the lower 
of thesë two figures in column B, something more than the debt would be paid off. 

The number of annual payments will be the number in column A opposite 
the lower of the figures in column B, and in order to pay off the exact amount of 
the debt the annual instalment will be lowered to some extent. The actual instal- 
ment necessary would be the debt divided by the lower figure in column B men- 
tioned above. ` 

Exempie—Thus, in the example given in Rule 37, if the debt is Rs. 1,60,000 
the Collector will divide Rs. 1,60,000 by the figure Rs. 18,805 obtained under that 
. Rule 37. The result is 8-508 which lies between the figures 8-011 and 8.643 in 
column B of Appendix I. The corresponding figures in column A are 10 and 
il years. In 10 years the debt would not quite be liquidated, whereas in. 11 years 
too much would be repaid. 

The minimum number of instalments would thus be 11 and the amount of 
each instalment would be 

Rs. 1,60,000 divided by 8-643—Rs, 18,512. 

Thus, in this case the least period in which the debt of Rs. 1,60,000 could be 
liquidated would be 11 years and the annual instalment would be Rs. 18,512. 

39. The Collector will next, calculate the minimum annual instalment which 
would liquidate the debt, together with interest at 444 per cent. per annum, in 
20 years i 

- From Rule 36(#) this is the debt divided by 13-294. 
Exam ple—In the example given in Rule 38 this would be 
Rs. 1,60,000 divided by’ 13-294—Rs. 12,036. 


o 


2 


Section 27 


Section 28 (1) 


40. The Collector will then, having regard to the circumstances of the case, 
fix the period of repayment somewhere between the minimum period of repayment 
and the maximum of 20 years, and calculate the annual instalments to be paid 
accordingly. : 

Exem ple—For instance, in the example given in Rule 38, the debt could be 
repaid in the minimum period of 11 years by annual instalments of Rs. 18,512. 

It could be repaid in 20 years by annual instalments of Rs. 12,036. 

The Collector might in this case pass an order that the debt should be liquidated 
in 15 years. The annual payments then would be 

Rs. 1,60,000 divided by. 10-926—=Rs. 14,644. 

__ Nora—The figure 10-926 is that found in column B of Appendix II opposite 15 years. 

» 41. (i) If a mortgage is not given under Section 25 and the debt remaining 
to be liquidated at this stage exceeds the total instalment value of the landlord’s 
protected and unprotected property, the Collector will proceed under Section 28 
of the Act. 

(4) He will add the transfer value of the landlocd’s unprotected property, 
if any, to the instalment value of his protected property, if any. l 

(iH) If this total exceeds the debt remaining to be liquidated, the Collector 
will proceed under Clause (i) of Section 28. ; 

(tv) If, however, this total is less than the debt remaining, the Collector will 
proceed under Clause (#) of Section 28. 

42. `- When proceeding under Clause (i) bf Section 28 the Collector will make 
the following calculations: 

I—In cases where there is no protected property. 

(#) The Collector will first determine thè share of the landlord’s unprotected 
property that has to be transferred to the creditors. 

This is represented by the fraction. 

f The debt msns the instalment value. 

Transfer value misas- instalment value. ° 

So the Collector will i 8 

(a) subtract the instalment value from the debt, i 

(b) subtract the instalment value from the transfer value, 

(c) divide the figure (b) into the figure (s), working out the result to 
the nearest fourth place of decimals. This will be the share of the landlord’s 
unprotected property to be transferred to the creditors. ; 
Exemple—Thus, supposing the debt is Rs. 1,50,000, the transfer value 

Rs. 2,50,000, and the instalment value Rs. 51,000. 
The share to be transferred is 220000 FE O00 7? oars 


2,50,000—51,000 199 


So that nearly half. the unprotected property will have to be transferred to 
the creditors. - : 

(#) The Collector will next determine the annual instalments that the land- 
lord will have to pay for the next 20 years in order to liquidate the remainder 
of the debt. : 

He will calculate the transfer value of the share of the unprotected property 
that is to be transferred to the creditors, and deduct this amount from the debt. 
The balance has to be paid by the landlord to Government by 20 annual instal- 
ments. The amount of each instalment will he the balance of the debt divided 
by 13-294 and rounded to the nearest rupes. 

Exemplo—Thus, in the example given in Clause (i) above a share equal to 
0:4975 of the property is to be transferred to the creditors. ‘The transfer value 
of this share is 0:4975 multiplied by Rs. 2,50,000—=Rs. 1,24,375. The balance 
of the debt after this share has been transferred will be Rs. 1,50,000 mimus 


r 


~R 


xi 


Rs. 1,24,375, which comes to Rs. 25,625. This has to be repaid by the landlord - 
to Government in 20 annual instalments of Rs. 25,625 divided by 13:294— 
Rs. 1,928 per annum. - ; 

(iii) The debt will thus be completely liquidated by transferring to the credi- 
tors the share of the unprotected property calculated under (#) above and 20 
annual payments to Government as calculated under (#) above. 

Example—in the example given above the debt of Rs. 1,50,000 would be 
completely liquidated by transfer of a share equal to 0:4975 of the unprotected 
property of the landlord to the creditors and the payment to Government of 20 
annual instalments of Rs. 1,928. 


Norss—(1) Where, by slight rounding upwards, the share to be transferred as calculated 
under Clanse (/) of this rule can be fixed at a convenient fraction, this will greatly simplify the 
actual calculations, For instance, in the example it would be better to increase the share to be 
transferred to 1⁄4. The transfer value of this share is one-half of Rs. 2,50,000—Rs. 1,25 ,000. 
The balance of the debt to be liquidated by annual instalments payable to Government would 
become Ra. 1,50,000 mefems Rs. 1,25,000—Rea 25,000, which would be liquidated by 20 annual 
instalments of Re. 25,000 divided by 13-294, ie. Rs. 1,881 per annum. 

(2) The share ss calculated in (J) (c) abore should never be rounded downwards, unless the 
mount of rounding is negligible, otherwise the instalments payable in liquidation of the balance 
of the debt may prove too high. ~- 


 Ti—In cases where there is both protected and unprotected property 
(i) The Collector will first determine the share of the landlord’s unprotected > 
property that has to be transferred to the creditors. 
This is represented by the fraction . 
‘The debt minus the sum of the instalment valves of both protected end unprotected property 


The transfer value of the unprotected property sszaas the instalment value of the 


unprotected property 

So the Collector will 

(a) add together the instalment values of both the protected and unpro- 

tected property of the landlord, 

(b) subtract the figure in (a) from the debt still to be liquidated, 

(c) subtract the instalment value of the unprotected property from the 
transfer. value of the unprotected property, 

(d) divide the figure (c) into the figure (b), working out the result to 
the nearest fourth place of decimals. eS 

This will be the share of the landlord’s unprotected property to be trans- 
ferred to the creditors. 

Example—lIf the debt is Rs. 1,50,000, the transfer value of the unprotected 
property Rs. 2,50,000 and the instalment values of the unprotected and protected 
properties Rs. 51,000 and Rs. 40,000 respectively. Š 

The fraction of the unprotected property that will have to be transferred to 

i 1,50,000 mswæs 91,000__ 59 ; l l 
the creditors will be 2 50,000 whens 51,000 fi000 98 So that a share of 
0:2965 of the unprotected property will have to be transferred to the creditors. 

(#) The Collector will next determine the annual instalments that the land- 
lord will have to pay to Government for the next 20 years from the profits of 
the remainder of his unprotected property plus his protected property. 

He will calculate the transfer value of the share of the unprotected property 
that is to be transferred to the creditors and deduct this from the debt. The 
balance has to be paid by the landlord to Government by 20 annual instalments. 
The amount of each instalment will be-the balance of the debt divided by 13-294 
and rounded to the nearest rupee. 

Exemple—tIn the example in Clause (i) a share equal to 0:2965 of the unpro- 
tected property will be transferred. ‘The transfer value of this is 0-2965 multiplied 
by Rs. 2,50,000=Rs. 74,125. ‘The balance of the debt after this transfer will be 


Section 28 (ii) 


« Sectio 26 


xt 


Rs. 1,50,000 minus Rs. 74,125=75,875. This has to be paid by the landlord to 
Government in 20 annual instalments each of Rs. 75,875 divided by 13:294, i.e. 
of Rs. 5,707.” l 

(iii) The debt will thus be completely liquidated by transferring the share 
of the unprotected property calculated under (i) above and 20 annual payments to 
Government as calculated under (i) above. 

Example—In the example given the debt of Rs. 1,50,000 would be com- 
pletely liquidated by transfer of a share of 0:2965 of the landlord’s unprotected 
property to the creditors and the payment to Government of 20 annual instal- 
ments of Rs. 5,707. l 

Norzs— (1) The instructions as to~rounding the share to be transferred given in the notes 

at the end of Part I of this rule apply equally to Part IL For instance, in the example given 
in Part If the share of the unprotected property to be transferred might be rounded upwards to 
yothe The transfer value of this share would be 74; chs of Rs. 2,50,000—=Rs, 75,000, and the 
balance of the debt to be liquidated by instelments payable to Government would be Re. 1,50,000 
msraus Re. 75,000—Rs. 75,000. This would be liquidated by 20 annual instalments of Rs. 75,000 
divided by 13'294, ie Rs. 5,642. 

(2) The share to be transferred should only be rounded downwards when the amount of 
rounding 1s negligible. 

(iw) If the fraction calculated in (s) of this part of this rule is equat to or 


„greater than unity, the whole of the landlord’s unprotected property will be 


transterred to the creditors and in addition the landlord will pay to Government- 
20 annual instalments each equal to the instalment value of his protected land 
divided by 13-294, `, 

Exam ple—Had the debt in the last example been Rs. 2,90,000 the fraction 
of the unprotected property to be sold would have been ens 31,000 T TTY 
=1. Thus, all the unprotected property would have to be transferred to the 
creditors and Rs. 2,90,000 minus Rs. 2,50,000—Rs. 40,000 would have to be 
liquidated by 20 annual payments of Rs. 40,000 divided by 13:294, ie. Rs. 3,009. 

43. As explained at the end of Rule 41, if the sum of the transfer value 
of the landlord’s unprotected property and the instalment value of his protected 
property, if any, is less than the debt remaining to be liquidated, the Collector 
will proceed under Clause (#) of Section 28. 


I—In cases where there is no protected property 
If the debt remaining to be liquidated exceeds the transfer value of the unpro- 
tected property and there is no protected property, the whole of the unprotected 
property will be transferred to the creditors. ` 
II—I» cases where there 1s both unprotected and protected property . 


If the debt remaining to be liquidated exceeds the transfer value of the unpro- 
tected property plus the instalment value of the protected property, the whole of 
the unprotected property will be transferred to the creditors, and the landlord will, 
in addition, pay to Government 20 annual instalments each equal to the instalment 
value of the protected property divided by 13-294, the result being rounded to 
the nearest whole rupee. 


IlI—In cases where there is only protected property 


In such cases no property will be transferred to the creditors but the landlord 
will pay to Government 20 annual instalments each equal to the instalment value 
of the protected property divided by 13-294, the result being rounded to the 
nearest whole rupee. 

44. (+) In order to ensure that any instalment calculated under Rule 40, 
42 or 43 can be paid by the landlord, the Collector shall calculate the difference 


"r 


~- 


between the post-slump profits of the property that will remain with the landlord 
and the amount ef instalment to be paid annually by him to Government. 
(‘Tf this difference is not sufficient to maintain the landlord and his family, 
after allowing for probable short collections, if any, and the cost of management 
of the property remaining with the landlord, the Collector shall reduce the instal- 
ment multiple or multiples and prepare a- fresh: liquidation scheme. 

(#i) The Collector shall also have regard to the existence of any public debts 
not included in the liquidation scheme. ~ (See also Rule 57). B 

(iw) The lowering of the instalment multiple increases the amount of land 
that has to be transferred to the creditors and decreases the amount that has to be 
paid to Government by instalments. It increases the amount which:the landlord 
retains each yedr for the maintenance of his family and the upkeep‘of the remainder 
of his estate. = ? 

(v) In no case in which the landlord has not a regular income, apart from 
the profits of his agricultural land, will the annual instalment fixed be greater than 
the difference between two-thirds of the landlord’s present assets as reduced by 
the slump in prices and the amount of land revenue payable by him after deduct- 
ing the remissions for the slump in prices. er l 

45. If liquidatioh proceeds under Section 27 each creditor will be given Sections 27 
bonds, the total of which will be equal to the amount due to him. and 30 

46. If liquidation proceeds under Section 28(1) the Collector shall give Sections 28 (1) 
bonds up to the amount of the debt that has to be liquidated by payment of and 31(1) 
instalments to Government, to those creditors whose debts have been ranked 
highest for priority by the Special Judge and shall allot shares in the landlord’s 
unprotected property to the others. _ ` 

Exemple—lf in the example. given in Rule 42-O(;) the total debt of 
Rs. 1,50,000 is composed of Rs. 50,000 due to A, Rs. 40,000 due to B, and 

-Rs. 60,000 due to C in that order of priority. í 

Rupees 75,875 is to be liquidated by instalments to Government, and 

Rs. 74,125 of the debt is to be met by transfer of a share of 0:2965 of the 


unprotected p we 

Thus A will get bonds to the value of Rs. 50,000. 

B will get bonds to the Value of Rs. 25,875 (i.e. Rs. 75,875 less Rs. 50,000) 
and for his remaining dues of Rs. 14,125 he will geta share in the unprotected 
property of the landlord, the -transfer value of such share being Rs. 14,125. This. 


i 14,125 n, TE l ; 
share will be Z50000 ~? 0565 of the unprotected property. 


C will get the remainder of the share that has to be transferred to the 
creditors, viz. 0-2965 minus 0-0565—0.24 of the landlord’s unprotected property. 
Norz—if the Collector had rounded the sharerof the unprotected property.to be transferred j 
to = ths as explained in Note (i) to that exemple— 
Awoold ge bondi to ihe vala c Ra s0000: 
B would get bonds to the value of Rs. 25,000 (Le Re. 75,000 les Rs. 50,000) 


15,000 3 
and a share of ——ths of the unprotected property, and 
C would get the balance of the share af the unprotected property to be transferred, vix. 








2,50,000 50 


47. If hquidation proceeds under Section 28 (2) the following cases arise: Sections 28 (2) 
In» cases where there is no protected property — and 31(2) 


z The whole of the unprotected property will be allotted to the creditors. They 
will be allotted shares at their transfer value in the order in which their dues have. 


= 


. * I ; ` 
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` been ranked for priority by the Special Judge; and when the whole of the unpro- 
e a a a a ie a cele Sl 

nothing. 2. Se =. 

~ No bonds at all will be issued in such cases. : 

Exem ple—Suppose the. total debt is Rs. 3,90,000 made up of Rs. 20,000 due 

to A, Rs. 60,000 due to B, Rs. 70,000 due to C, Rs. 90,000 due to D, and 

Rs. 1;50,000 due to E, in that order of priority; and that the transfer value of 

the unprotected property is only Rs. 2,00,000. eS 


ee Ry 20,000 1 
A would get a share of this unprotected property equal to 200,007 10°" 





` B-would get a share-of this unprotected property equal to n 


—ths 


2,00,000 10° °° 





C wquld get a share of this unprotected property equal to ee hy: 


2,00,000 20 
ay i ; f 50,000 
D would get a share of this unprotected property equal only to 300,000 2E: 
E would get nothing at all ` © ° 
II—In cases -where -there is both unprotected and protected property 
In such cases the creditors whose.debt ranks highest for priority will be given 
bonds as in Rule 46 and the rest will be allotted shares in the unprotected pro- 


perty. at their transfer value in order of priority. When the whole of the unpro- 
tected property’ has been allotted in this way, the remaining creditors will get 
nothing. = Be Pe ky a 4 








8 . ae ot ee ~ 

Exemple—Suppose the debt is exactly as in the example in Part I above, and 
that the transfer value of the unprotected property is Rs. 2,00,000 and in addition 
there is protected property of which the instalment value is Rs. 30,000. 

The ‘amount available for liquidation is thus the unprotected property to the_ ` 
value of Rs. 2,00,000 plus bonds to the value of Rs. 30,000=Rs. 2,30,000 against 
debts of Rs. 3,90,000. |. - - - 

-~ A would get bonds to thewalue of Rs. 20,000; - fos oe 

B would get the rest of the bonds, i.e. to the value of Rs. 10,000, and for 
the rést of his dues of Rs. 60,000 minus Rs.°10,000—Rs. 50,000 a share in the 
unprotected property of which the.transfer value equals Rs, 50,000, i.e. a share 





50,000 - ` e ; : 
of CTRL “ 
- a es oi : 70,000 . 7 
C would get a share in the~unprotected property equal to 200,000 20 


“At this stage. unprotected property is left to the transfer value of only 
Rs. 2,00,000 mmus Rs. 1,20,000—Rs. 80;000. - a F - 
D’s dues are Rs. 90,000, so he would get the rest of the unprotected property 
(ie. 2|Sths of the whole unprotected property) and nothing more. 
E would get nothing at all. - È 


_ -Uis cases where there is only protected property 


- In such cases.there is no property for transfer and only bonds equal in value 
to the instalment value of the protected property will be available for distribution 
among the creditors in order of priority of their dues. When all the bonds have 

been distributed the remaining creditors will get nothing. 
~ , Example—Suppose the debts are exactly as in the example in Part I above 
and. the instalment value of the protected property is Rs. 1,60,000. ` 
A would get bonds to the value of Rs. 20,000. 
B would get bonds to the value of Rs. 60,000. a ‘ 2 
C would get bonds to the value of Rs. 70,000. l ; 


` KV 


D would get bonds sig ed the vals of Rs. 10,000, sci rama i 


Rs. 90,000. 

E would ge oagal og 

48. Notwithstanding anything in Rules 46 and 47 if a share of the landlord’s 
property has to be transferred the Collector shall give the creditors in the order 
uf priority of their debts the option of. having their debts satisfied by bonds or 
by a share in the landlord’s unprotected p 

49. i ech ale sens E E EENT, 
multiple of the face-value of the bond of lowest denomination, the Collector shall 
either arrange that the debtor pays to the creditor. the difference between the 
amount to be given to the creditor in bonds and the amount that can be paid in 
an exact number of bonds; or that the creditor pays into court the diference 
between the amount due to him and the next highest amount that can be paid 
in an exact number of bonds. 

Example—If the face-value ofthe band of lowest denomination is Rs. 100 
and if the creditor is entitled to payment-in bonds to the value of Rs. 1,033, then 
either the debtor must pay Rs. 33 to the creditor who will then receive bonds for 
Rs. 1,000, or the creditor must pay into court Ra. 67. in cash and receive bonds 
for Rs. 1,100. 

50. U the: Collector’ decides to allot ‘share in parcictla® properties to. pabtt: 
” cular creditors, instead of allotting to each creditor a share of the whole of the 
landlord’s unprotected property, he shall calculate the value, as defined in Section 
33, of each of the landlord’s unprotected properties and*the value, again as defined 
in Section 33, of. the share in the whole of the Jandlord’s unprotected property 
allotted to each creditor and shall distribute shares in che landlord's _ particular 
unprotected properties accordingly. ~ 

Nots—The value, as defined in Section 33, a d odie Gas 
ander Section 26(b) multiplied by the post-slump profits. 

Exemple—Suppose that the debtor possesses three unprotected properties, the 
details of which are given below, and no protected property: 


Name of Pre-slump Post-slump - Transfer Instalment 
property profits < profits multiple multiple 
X = 10,000 - 7,000 21. 5 
Y - "15,000 12,000 27 6 
Z . 8,000 H ` 7,500 * > 20 5 


Then the transfer values, instalment values and values as defined in Section 
$3, ee ee and of the whole of the debtor’s property, are as 
given below: 


d 





Name of Transfer’ Instalment Value under 
property value value Section 33 
Rs Rs. Rs. 
x ..  2,10,000 35,000 a, 1,47,000 
Y Z 4,05,000 72,000 324,000 
Z 1,60,000 37,500 1,500,000 
Torat .  7,75,000 1,44,500 _ 6,21,000 





If the total debt is Rs. 4,59,750 the share of these unprotected properties 
r E ET 4,59,750—1,A4,500_ 315,250 _ yp f 


7,75,000—1,44,500 6,30,500 


The total of the bonds is to be given is Rs. 72,250. If there are three debts — 


Sections 30 
and 31 


Xvi 
Rs. 1,49,750 to A, Rs. 1,55,000 to B and Rs. 1,55,000 to C in that order of 
priority, then 


A gets bonds for Rs. 72,250 plus a share equal to Zh aa 





of the debtor’s property; 
B gets a share equal to 1|Sth EA of the debtor’s property; 
C gets also a shire equal to 1|5th of the debtor’s property. 
The values under Section 33 of these threé shares are 





Rupees 62,100, 
© 1,24,200, and 
j 1,24,200. 


Thus, as the value under Section 33 of property Y is Rs. 3,24,000, A might ` 


62,100 
524,000% 1653 as. 1 pie and B and C might 





be given a share in property Y of 


each be given a share of eer X16=6 as. 1/4 pies in that property. The 





` debtor or the- whole of properties X and Z and an 8-pies share in 


and 28 


Sections 27, 28 


and 29 


pro 

51. E tiiscese ails E EEE E anaes 
the landlord over his separate properties,-as defined in Rule 16, such as are left 
to him, in proportion to the land revenue, real or nominal, payable by him on 
account of those properties and shall declare that the amount allotted to each 
property shall be a charge on that property: provided that the Collector may, if he 
thinks fit, distribute the amount to be paid by the landlord over his separate ~ 
properties, such as are left to“him, in proportion to the instalment values of these 
properties. l p oa 
‘Exam ple—Suppose the landlord has been ordered to liquidate debt to the total 
of Rs. 1,000 to Government by instalments and that he has three properties left 
to him, A, B, and C for which he pays sums of Rs. 70, Rs. 20, and Rs. 10 
respectively as land revenue, taking no account of slump remissions. ‘Then, if the 
Collector distributes the amount due proportionately to the land revenue, the 
charge on ‘property A will be Rs. 700, that on property B Rs. 200, and that on _ 
property C Rs. 100. 

52. TE Collector hali calcolate the amount dar haa to be pad adiar 
along with the land revenue and cesses of each of «the debtor’s separate properties ` 
remaining with him by dividing*the amount allotted to that property under the 
previous rule by the figure in column B of Appendix Il corresponding to the 
number of years in which the debt has to be paid. ~ 

$3. The: annual amount payablealong with the land serenoe aud caot 
each of the debtor’s separate properties shall be payable in instalments propor- 
De hoi 2a eerie ae 
revenue and cesses fall due. These instalments shall be held to be the instalments 
ordered under Sections 27 and 28 and recoverable under Section 29, and these dates 
shall be held to be the dates on which the instalments fall due. 

Exemple—If the annual amount payable along with the land revenue of 
property A is Rs. 1,600 and the land revenue of that property is payable as 
follows: 4 annas on Ist December, 4 annas on Ist January, 4 annas on 1st May 


and 4 annas on 1st June. Then the instalments are: z 
Rupees 400 payable on 1st December. 
Ditto Ist_January. 
Ditto "Ist May. 


Ditto l lst June. 
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$4. The Collector shall finally prepare a Final Liquidation Award and give 
a copy to the landlord and to each creditor. ; 
He shall also issue to each creditor a certificate showing— 
(1) the amaunt by which his debt has been reduced by the Special Judge; 
(2) the amount which he has lost by the transfer of land, i.e. the difference 
between the transfer value of the share transferred to him and the value of 
that share calculated in accordance with the explanation to Section 33. 


CHAPTER IV ` 
LIQUIDATION OF PUBLIC DEBTS 


55. Public debts which are decreed by the Special Judge shall be included 
in the total debt to be liquidated under Chapter UL 

56. Public debts which are not reported to the Special Judge in accordance 
with Rule 5 fall into two classes— 

(1) those which are due when the Collector prepares the Final Liquidation 

Award; . 

(2) those which will fall due after the Final Liquidation Award has been 

prepared, e.g. caqavi under Act XIX of 1883. 

§7. Public debts which fall under Class (1) of Rule 56 should not be 
included in the liquidation scheme but should be collected in the ordinary manner 
unless Government sanction their inclusion in the liquidation scheme and their 
collection by instalments. The Collector may however take their existence into 
consideration in fixing the instalment value of the debtor’s-property., If they are 
so large as to be likely seriously to affect the liquidation scheme, or if the land on 
which they are secured has to be transferred to. a -creditor, the Collector should 
delay passing final orders of liquidation till he has realized them. 

58. Public debts which fall into class (2) of Rule 56 should generally 
(with the exception of land revenue and irrigation dues which are not debts but 
recurring charges) be included in the debt to be liquidated under Chapter II 
unless they are so small that the debtor is willing to pay them at once or unless 
their liquidation would involve transfer of land to Government. In the latter 
case final orders of liquidation shall be postponed until they are paid. 


CHAPTER V 
THE COLLECTION OF THR INSTALMENTS 


59, The Collector, as soon as he has made the Final Liquidation Award, shall 
inform the Collector of each district in which the debtor’s property is situated of 
the amount which the debtor must pay-in instalments along with the land revenue 
and cesses of each of the debtor’s separate properties situated in that district. 

60. Sub-divisional officers will be responsible to the Collector for the collec- 
tion of the amounts due in their sub-divisions. 

61. Promptness in collecting instalments is of the greatest importance. In 
the majority of cases the annual payment will have been fixed at the largest 
amount which the Collector considers can safely be demanded. If there are, 
therefore, any arrears outstanding at the end of either. the kAsrif or the rebi season 
it will be extremely difficult to collect these arrears without allowing future instal- 
ments to fall into arrears. -> 


62. When two consecutive instalments have not been paid in full within six 


>- months of- the date on which the second of them falls due the Collector shall 


report the matter to Government. Government shall decide whether the whole 
3 


Section 21 


Section 21 


Section 29 


bh 


of, the amount due by the debtor shall be recovered as an arrear of land revenue, 
or whether the Court of Wards shall assume charge of the debtor’s property, or 
whether some other method of liquidating thé arrear should be adopted. In mak- 
ing a report under this-rule the Collector shall give a list gf the whole of the 
debtor’s property whether situated in his own or in other districts. . 

- 63, - If the loss of produce in any season in any separate property (as, defined 
in Rule 5) of the debtor exceeds 6 annas in the rupee of the normal, the Collector 
of the district in which that property lies may reduce the instalment or instalments 


+ payable in that season along with the land revenue of that property according to 


—_ 


the following scale: 
Loss of produce in annss per rupee of the normal Reduction in instalment 

f or ımtalments in 

: ee j = annas per rupee 

Between 6 annas (exclusive) and 8 annas (inclusive) 4 annas. 

Between 8 annas (exclusive) and 10 annas (inclusive) .. 8 ,, 

Between 10 annas (exclusive) and 12 annas (inclusive) 12s 4 

More than 12 annas ; 416, 


When there is a general remission or suspension of revenue, the Collector may 
order a general reduction of instalments. In all other cases each case must be 
considered on its merits, and the Commissioner’s sanction taken before an instal- 
ment is reduced.’ 

Example—Suppose that the annual payment to be made along with the land 
revenue of a certain mahal is Rs. 1,600, and that the instalments are as follows: 


Rupees 350 due on December 1. 
» 350 due on January 1.- 
5 450 due on May 1. 
» 450 due on June 1. l 

Then if there was 9 annas loss in the rabi crop in that mahal cach of the rabi 
instalments might be reduced by Rs. 225. ` ` 

64. If any reduction is made under Rule 63 in’ the amount, payable in’ any 
season the Collector who made the reduction shall calculate the amount remaining 
to be paid, along with the land revenue of the property in which the crops failed, 
at the beginning of the next season as follows. If payments have been regularly — 
made, Appendix II gives the amount of the debt itself outstanding, expressed as ` 
a multiple of the annual payment, corresponding to the number of annual pay- 
ments which remain to be paid. On the next date on which an instalment falls 
due and on which the landlord has completed an exact number of annual payments 
since the liquidation order was passed, the-amount due on that date can therefore 
be determined from this a dix. To this must be*added the amount not paid 
owing to the reduction of eae ce under Rule 63. ; 

The number of years in which the total outstanding debt shall be paid off 
shall be determined in accordance with the principles of Chapter III, regard being 
had to the instalment value of the particular property the instalments relating to 
which were reduced. f 

Exam ple—Suppose that in the example in Rule 63 the annual instalment pay- 
able along with the land revenue of the property in which the crops have suffered 
is Rs. 1,600, and that the first instalment ordered by the Collector under Rule 40; 
42 or 43 of Chapter II fell due on January 1, and that on January 1 next follow- 
ing the season in which the instalments were. reduced, the landlord has still 10 
complete annual instalments to pay. Then the amount due from him on -that 
day is, from Appendix II, Rs. 1,600>%8'011 or Rs. 12,818. (The-figure 8-011 
being taken from column B of Appendix II against 10 years). Adding Rs.. 450 > 
the.amount not paid in the previous rabi the total amount duc is Rs. 13,268. ` 

i 
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xix 


This can be paid by 10 payments of a —Rs. 1,656. `. J£ the Collector considers 


that there is no objection to increasing the annual instalment to this amount 
then he shall order the landlord to pay this amount annually after January 1, ie. 
Rs. 362 on December 1 and January 1 and Rs. 466 on May 1 and June 1. The 
amount duc on December 1 immediately. succeeding the rabi ‘season in which the 
crop suffered will be the previous instalment of Rs. 350. If the Collector does 





not consider that it is safe to increase the annual instalment he shall otder the 


payment of the outstanding debt in 11 annual instalments of Rs. naa 


or Rs. 1,535. (The figure 8-643 being taken from column B of Appendix I 
against 11 years). 


65. If the annual instalment has to be altered either because the settlement 
has been revised or the land’ revenue altered, or because the debtor pays a lump 
sum towards his debt, or his circumstances deteriorate and he is unable to pay the 
instalment previously ordered, or they improve and he wishes to pay a larger annual 
instalment, the Collector shall proceed to calculate the future annual payments in 
accordance with the principles set forth in Rule 64. 


Exam ple—Suppose that the instalment multiple apolicable to a certain mahal 
is 6 and that the profits when the instalment was fixed were Rs. 1,000. Now if 
these profits are reduced by re-settlement to Rs. 800 the instalment value of the 
mahal is reduced from Rs. 6,000 to Rs. 4,800. Suppose that there are 10 annual 
payments of Rs. 450 each remaining to be paid when the new settlement comes 
into force then the amount of the debt itself outstanding is Rs. 3,605 (Rs.450X 
8-011). The maximum annual payment that can be paid is the instalment value 
divided by 13-294, ie. Rs. “© —Rs. 361. Dividing 361 into the remaining 
debt Rs. 3,605 (see Rule 38) the result is 9-986 which. lies between 9-832 and 
10-391 in column B of Appendix II, the figures corresponding to 13 and 14 years 
in columu A. So that the outstanding debt will not quite be paid off in 13 years. 
The Collector should therefore order that the outstanding debt be liquidated in 

3,605 
, ). 


14 annual payments of Rs. 347 (Rs. 7557 


66. If the annual payments have to be altered on account of the settlement 
of, or an alteration in, Af land revenue of the debtor’s property or a portion of 








his property then the amount of the annual payment to be made along with the, 


land revenue of each separate property shall be determined by the Collector of the 
district în which that property is situated. -e 

67. If the annual payments have to be altered on account of a change in the 
circumstances of the debtor the alteration shall be made by -the Collector of the 
district in which the liquidation proceedings were carried out. ` 

68. If the debtor pays a lump sum towards the liquidation of his debt he 
shall declare how he wishes that sum distributed over the charges on his separate 
properties, and the necessary alteration in the amount payable along with the land 
revenue of each of these properties shall be made by the Collector of the district 
in which that property is situated. 

Example—Suppose that in the example in Rule 65 above there has been no 
re-settlement but the landlord pays Rs. 3,000 towards the liquidation of ‘his debt. 
The amount of the debt itself then outstanding would be Rs. 3,605 less Rs..3,000= 
~ Rs. 605. The Collector should in this case leave the number of years in which 
‘ the remaining debt is to be liquidated largely to the debtor provided that the total 
period of liquidation is not increased. If the debtor chooses to liquidate it in two 


and 38 


Section 25 


Section 25 
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years, he would have to pay Rs. Rs. 322 each year. On the other hand if 

he wished to repay the balance in 10 years, the annual instalment would be 
605 

Rs, s011 RE 76. l 

69. In altering the number of annual payments (under this chapter only) 

the Collector is empowered to extend the total period of payment beyond 20 years. 


CHAPTER VI 


LIQUIDATION BY MORTGAGE 


70. The period of mortgages granted under Section 25 shall be an exact 
number of years and shall begin one month before the first instalment of the kbarif 
rents falls due, or one month before the first instalment of the rebi rents falls due, 
and shall end one month before the first instalment of the kharif rents falls due 
or one month before the first instalment of the rabi rents falls due. 

71. Any person who applies under Section 25 to be given a mortgage shall 
state in his application the pro of which and the period for which he is 
prepared to take a mortgage. if the period applied for is more than 20 years or 
not in conformity with Rule 70 the Collector shall reject the application. 

72. If the Collector does not reject the application under the previous rule 
be shall, after hearing the applicant and the debtor, prepare a statement of the 
post-slump profits on the date of the application, of the property of which a 
mortgage has been applied for and of the debtor’s entire property. If the post- 
slump profits of the property applied for exceed three-quarters of the post-slump 
profits of the debtor’s entire property the Collector shall reject the application. 

73. The Collector will calculate the value of a mortgage with possession as 


(i) He will multiply the post-slump profits of the property to be mort- 
gaged by the stendsrd instalment multiple (see Rule 22) and so obtain the 
instalment value. 

Nors—The standard instalment multiple will not be varied. ` 

(ï) He will take the figure in column B of Appendix IL opposite the 
number of years in column A for which the mortgage is to be taken, and 
multiply it by 0-15. 


(4) He will then multiply the instalment value from (4) above by the 


figure obtained from (ii) above and the result, calculated to the nearest whole 

rupee, will be the value of the mortgage applied for. 

Example—(i) If the post-slump profits of the property to be mortgaged are 
Rs. 1,000, and the standerd instalment multiple is 7, the instalment value will be 
Rs. 7,000. 

(#) If the application is for a mortgage of 10 years; the figure opposite 10 
in column B of Appendix I is 8-011. ‘The result of multiplying this by 0-15 is 
1:2016. 

(#7) Multiplying the instalment value of Rs. 7,000 by 1:2016, the value of 
the mortgage will be Rs. 8,411. 

74, If the value of the mortgage as calculated under Rule 73 exceeds the 


Second Proviso Value of the outstanding debt to be paid by the applicant the Collector shall reject 


Section 25 


the application. 

75. I the application is not rejected the Collector shall grant the mortgage, 
put the mortgagee in possession, pass an order stating the amount of the debt 
and the number of years for which the mortgage was given and give a copy to 
the applicant and a copy to the debtor. 


Er 
ss 
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76. Anyone whose application for the grant of a mortgage has been rejected < 
under Rules 71, 72 or 74 may at any time submit a modified application. 
77. To obtain the amount due to the mortgagee after the mortgage has Section 25 


been in existence for an exact number of years, the Collector shall proceed as Third and 
follows:— fourth Provnos 


(i) He will take from Appendix II the figure in column B opposite the 

numbet of years the mortgage has still to run. . 

(i) He will then multiply the amount for which the mortgage was 
originally given by the figure from (i). 

(iH) He will then take from Appendix I the figure in column B opposite 
the number of years for which the mortgage was originally given, and divide 
this into the figure in (#). 

Exam ple—Suppose the original debt paid off under Section 25 by the mort- 
gagee was Rs. 10,000 and the mortgage was given for 20 years. To find the 
amount of the ariginal debt still outstanding after nine years the Collector would 
proceed as follows: 

(i) The mortgage has 11 more years to run. The figure in Appendix I 
in column B opposite 11 years is 8-643. 

(H) The original mortgage was for Rs. 10,000. Multiplying this by 
8-643, the result is Rs. 86,430. 

(iH) The figure in Appendix II in column B opposite 20 years is 13-294. 
The amount of the debt itself still due to the mortgagee is thus Rs. 10,000 


Rs. 6,501. , ! d 


78. If during the currency of the mortgage the land revenue of the area -Section 25 
mortgaged is altered, either by an alteration in the remission for the fall in prices Third and 
or otherwise, the Collector shall in accordance with Rule 77 determine the amount fourth Provisos 
due under the mortgage at the beginning of the ‘season: in which the alteration in 
the revenue comes into force, re-calculate the post-slump profits of the area mort- 
gaged and determine the future period of the mortgage in accordance with the 
principles of Rule 73. 

Exam ple—Suppose that the debt is Rs. 8,411, the post-slump profits Rs. 1,000 
and the standard instalment multiple 7, then according to Rule 73 the debt will 
be paid off by a mortgage for 10 years. Suppose that from the beginning of the 
fourth year the remission for the fall in prices is decreased and the post-slump 
profits are thereby increased by Rs. 200. The amount due at the beginning of 
the fourth year is Rs. 8,411 X 2 or Rs. 6,244. To obtain the period in 
which this debt will be liquidated divide the amount due by 0-15 times the new 
instalment value. The result is 0 OF 4-956. The nearest figure to 4:956 
in column B of Appendix II is 5-200 which corresponds’to 6 in column A. So 
the future period of the mortgage must be fixed at 6 years. 

79. If any part of the revenue of the area mortgaged is remitted because of Section 25 
a failure of the crop the Collector shall add the corresponding loss in post-slump Third Proviso 
profits to the amount that is due under the mortgage at the next date on which 
the mortgage has been in existence for an exact number of years, and re-determine 
the future period of the mortgage in accordance with the' principles of Rule 73. 

Exemple—Suppose that in the example in Rule 78 there is a crop failure in 
the fifth year (that is in the second year of the revised mortgage) and that rent 
and revenue in the rebi season of that year are remitted to the extent of 12 annas 
in the rupee. At the beginning of the sixth year (when the revised mortgage 





en 


° ` will have four more years to run out of its six years) the amount still due under 
the mortgage is Rs. 6,244 x or Rs. 4,260. (The figures of the revised 
and not of the original mortgage have to be used as it is the revised mortgage that 
is in operation). If the revenue instalments are equal in Abarif and rabi, the loss 
caused by the remission is Rs. 421,200 34=Rs. 450. The total amount out- 
standing at the beginning of the sixth year is therefore Rs. 4,710. This can be 

4,710 


liquidated in four more years | <2" 3-738 which is nearest the figure 3-609 


in column B of Appendix II corresponding to 4 in column A. | 


Section -H 80. If the debtor pays any sum under Section 41 the Collector shall determine 
the future period of the mortgage, if any, in accordance with the principles of the 
above rules. 

Example—Suppose that in the seventh year of the mortgage in the example i 
Rule 79 above the mortgagor pays Rs. 1,000 towards the liquidation of his debt. 
Then the amount due at the end of the seventh year, when two more years out of 
the four years of the revised mortgage have still to run, is Rs. 4,710 5a 

1452 

0-15 X 8,400 





—1,000 or Rs. 1,452. This will be liquidated in one more year | 
=1152. | : 7 


Section 25 81. If any part of the property mortgaged is under settlement, the Settle- 
Fourth Proviso ment Officer shall report to the Collector the net assets of that property which he 
7- has accepted for assessment, and the Collector shall treat these assets as the post- 
slump profits of -that property and re-calculate the future period of the mort- 
gage in accordance with the principles of these rules. 
82. The Collector shall give a copy of any arder altering the peripd of the 
mortgage to the debtor and to the mortgagee. 


CHAPTER VIL 
MISCELLANEOUS ` 
Section 7 83. The Collector shall not sanction any transfer or lease under Sub-section 
(2) of Section 7 if be considers that it is against the interest of the creditors. 
Section 7 _ 84. Before the liquidation scheme has been completed the Collector shall 


sanction no transfer of property under Sub-section (3) of Section 7 which will 
prejudice the interest of the creditors collectively or individually. 

Section 7 85. After the liquidation scheme has been completed the Collector shall not 
sanction under Sub-section (3) of Section 7 any transfer which will in his opinion 
render the collection of the instalments more difficult. Under Section 40 the 
payment of instalments remains a charge on the property transferred. This should 
be pointed out to the transferee when the Collector sanctions a transfer, and he 
should if possible be induced to pay into court the amount of the charge on the 
property transferred. This amount can be calculated from Appendix U. 

Section 54(1) 86. All Assistant Collectors of the first class holding charge of a sub-division 
; are hereby empowered to receive applications under Section 4 of the Act. 
Section 54(1) 87. The powers of the Collector under Chapter V of the Act with respect 
to cases in which— 
(1) the land revenue, nominal or actual, of the property reported by the 
Special Judge under Section 19 is less than Rs. 5,000 (without deducting the 
remission for the fall in prices) and 


ate 


(2) the total of the decrees passed by the Special Judge under Section 12 - 

is less than Rs. 1,00,000, 
are hereby conferred on all Assistant Collectors empowered to receive applications 
under Rule 86 above. 

88. All the powers of the Collector under the Act with respect to cases Section 54(1) 
mentioned in Rule 87 are hereby conferred on all Assistant Collectors empowered 
under that rule. 

89. If the Collector considers that it is desirable to confer enhanced powers Section 54(1) 
on any Assistant Collector he should apply accordingly to Government through 

90. On receipt of the report of the Special Judge under Section 19 the Section 58 
Collector shall, if the land revenue (without deducting the remissions for the fall 
in prices) payable by the debtor in any other district is greater than the land 
revenue payable by him in the district in which the application under Section 4 
was made, refer the case to the Board of Revenue for orders whether he should 
proceed with liquidation himself or whether the case will be transferred to 
another district. 

91. The percentage to. be deducted from the price of any land sold' under Section 34 
Section 34 be one-quarter of one per cent. Any amount so deducted will be 
credited to Government under head XXX VB—RMiscellaneous. 

92. The interest due on 2 bond given under Section 27 or Section 28 shall be Sections 30 
payable to the person legally in possession of it on the presentation of the bond and 31 
at the headquarters treasury of the district the Collector of which passed orders 
for liquidation, or at such other treasury as may be ordered by Government. 

93. For the purposes of awarding costs under Sub-section (7) of Section 14 Sections 14(7) 
of the Act in respect of a claim decided by the Special Judge, legal practitioners’ and 54(1) 
fees shall be taxable at the rate prescribed for the taxation of legal practitioners’ 
fees in suits by the General Rules (Civil) of the High Court of Judicature at 
Allahabad or the Oudh Civil Rules, as the case may be. ` 


` 
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Standard Transfcr Multiples* 
MEERUT DIVISION 
DEHRA DuN DIstTRIcT 
Tahsil Settlament Cirches transfer 


29 
26 
25 


23 


24 


2 


Manglaur XI w a & & 
‘< ie 2 
; : | 17 
*These standard transfer multiples are for revenue-paying areas only. 
In the cas of revenue-free areas the standard transfer multiples are: 


(s) in permanently settled areas 124% per cent. above the multiples shown in this appendix. 
(b) in temporarily settled areas 25 per cent. above the multiples shown in this appendix. 


`Y 


Nakur 


Saharanpur 


Jansath 


SAHARANPUR Drstaict—(concld.) 


Settlement Circles 


. Deoband III and V . 


Rampur VI 


. Nagal I, I and VI 


Nagal IV 
Deoband IV 


. Nakur I 


Sultanpur YM 


‘Sarsawa I 


Gangoh I : 
Sultanpur IV, V, VI and VO 
Nakur IM i 
Sarsawa I and I 
Gangoh M and IV 


ae eee 


Sarsawa V 

Sultanpur I 

Nakur V 

Gangoh V 

I and W 
Muzaffarabad I and VI ` 
Fyzabad IV and VI 
Haraura I s. 
Muzaffarabad I, I and V 
Haraura I 

Fyzabad U WA 
Fyzabad I and V 
Saharanpur M ` 
Haraura II and M 
Muzaffarabad IV 
Fyzabad I 


MUZAFFARNAGAR DISTRICT 


. Jauki Jansath Canal 


Khatauli Canal 
Bhokerheri Canal 
Bhumoseambalhera Canal 
Bhokerheri Bhoor N 
Jauli Jansath Bhoor 
Khatauli Bhoor - 
Khatauli Nagar 
Bhokerheri G. S. T. 
Jauli Jansath Nagar 


Bhokerheri G. F. T. 


25 


22 


19 


26 


Tahal 


Muzaffarnagar 


Budhina 


. Pargana Barnawa, Circles I, II and I0 3 


MUZAFFARNAGAR OIsTRICT— (concld.) 
Standard 
Settlement Circles transfer 
multiple 


Jhinjhana Canal I and Il 

Kairana Canal U - 
Thanabhawan Canal I 

Shamli Northern Krishna 
Thanabhawan Northern Krishna 
Jhinjhana Katha Jumna I , 
Kairana Katha Jumna I ~ 
Bidhauli Katha Jumna I 

Kairana Katha Jumna I 

Bidhauli Katha Jumna I 
Jhinjhana Katha Jumna N 

Baghra Canal : 
Baghra Hindan 

Purchhapar Canal 

Muzaffarnagar Canal 

Charthawal Canal 

Purchhapar G. F. T. 

Muzaffarnagar Kali 

Purchhapar Bhoor 

Muzaffarnagar Bhoor 

Gordhanpur Special Khadir 
Purchhapar G. S. T. 

Charthawal Hindan 


Charthawal Kali 

Gordhanpur G. S. T. 

Purchhapar Kali À 
Gordhanpur G. S. T. (Non-alluvial) 
Kandhla Canal I, 0 and O 


27 


Shamli Canal L H and IM. | 
| 24 


22 


28 


25 


22 


28 


25 


eo eee eee eee i eee eS 


Budhana Kali : . _ a x 22 


. Meerut Town Circle . 25 


Circles IN, IV and Central 23 
I and I Circle, Meerut 20 


Pargana Sardhana, I, O and MI 
Pargana Daurala, I, I, HI and IV- 


22 


Tahal 


Ghaziabad 


Baghpat 


Mowana 


Hapur 


Bulandshahr 


Anupshahr 


Murrut District—(concld.) 


Settlement Circles 


. Pargana Jalalabad, Circles I, I, I, TV and V 


Pargana Dasna, Circles I, H, Ul, IV and V 
Pargana Loni, Circles I and I 


Pargana Loni, Circles DI and IV 


Pargana Baraut, I 

Pargana Kotana, I 

Pargana Chaprauli, I . 
Pargana Baghpat, I(#) and I(b) 


Pargana Baraut, I and M 

Pargana Kotana, I and MI 

Pargana Chaprauli, U 

Pargana Baghpat, I (e), (4) and m 
Khadar 


. Pargana Hastnapur, I, I and H 


Pargana Rithore, I, O and M 


. Pargana Garh, I 


Pargana Pooth, I 
Pargana Sarawa I ; 
Pargana Hapur, I and I 
Pargana Garh, I and Il 
Pargana Pooth, M and I - 
Pargana Sarawa, II and IJ 
Pargana Hapur, IM and 1V 
BULANDSHAHR DISTRICT 


. Siana East 


t 


24 


23 


19 


23 


23 


21 


31 


28 


23 


iil 


Tahu! 


Itmadpur 


Firozabad 


AGRA DIVISION 
ALIGARH D*sTRICT 


Settlement Circles 
Koil, I and H 
Sikandra Rao, I and W 
Hathras J 


.. Atrauli, I, D, IN, IV and V 


Koil, I, IV, V, VI and VO 


.. Sikandra Rao, O and IV 
.. Hathras, U and M 
khas. 1 
<9 e N 

. Atrauli, VI 


Khair, O, IO, IV and V 
MUTTRA DISTRICT 


. Muttra Canal, I and O Main well 
. Chhata Canal, I and I 


Kosi Canal, I and U 
Mat Canal 


Saabad Cial. 


Sadabad Well, I 
Mahaban Canal 


.. N. W. Well 
. Chhata Well 


Kosi Well 


.. Mat Well 
. Sadabad Well, I and W 


Mahaban Well 


. City Circle 


Suburban Circle 

Canal Circle 

Dabar Canal 

Khadir Circle 

Upland A and B Circles 
Ravine A Circle 

Upland C Circle 
Ravine B Circle 
Ravine C Circle 


. Upland A 


— n 


r e e a ea 


29 


26 


24 


23 


22 


35 


28 


2a 


30 - 


27 


24 
41 


Tahsil 


Bah 


Fatehabad 


Mainpuri 


Bhongeon 


Etah 


Jalesar 


Acra Disrrict—(concld.) 


Settlement Circles 


Upland B 
Revine Circle 


. Chambal Circle 


Central Circle” 
Jamna Circle 


. Upland A Circle 


Jamna A Circle 


i, I and I 
Kuraoli, I, I and IN 
Ghiror, I and H 
Mainpuri, M 
Kuraoli, IV 


. Bhongaon, I, IV, V (e) and Vib) 


Alipur Patti, I, IV and Koa 


Alipur Patti, IU and IV (a) 
Bewar, IV (e) : 


: Karhal Bacnohal Wend 1 


Karhal Barnohal, M and IV 


. Shikohabad, I and I 


Shikohabad, MI, IV and V 


. Mustafabad, I and U 


ETAH DISTRICT 


. Kali Nadi, I and I 


Central, I and I 
Suburban 

Isan Nadi, I and I 
Bhur, I and . 
Dumat, I and I, 
Circle, I, I and W 
Kali Nadi 


. Eastern 


South-eastern 
North-eastern 
Central, I and O 
Brackish Water 


ai 


— SS m) S l 


34 


Qasganj 


Aliganj 


Qasganj 


Aliganj 


Eran Disrricr—(contd.) 
Standard 
Settlement Circles transfer 
multiple 
Pargana Bilram—Northern, I, I and W 
Suburban, Pargana Bilram 
South-west, Pargana Bilrath 
South-east, Pargana Bilram 
Pargana Sirpura—Northern 


Western . 30 
Sahawar 
Pargana Bachlana—Upland I and O 


.. Pargana Azamnagar—Bilsarh 


Dumat ” 
Central 
Western 
Pargana Berna—Upland, I and 0 
Pargans Patiali—Suburban 
Dumat 


Pargana Bilram—Burhganga Bhur 
Kali Nadi, I and I 
Pargana Sirhpura—Eastern 
Kali Nadi, I and D 
Pargana Sahawar—Burhganga Bhur 27 
Kali Nadi, I and O tes 
Pargana Pachlana—Upland, I 


‘Pargana Azamnagar—Burhganga Bhur 


Kali Nadi Bhur 
Pargana Patialt—Patiali Bhur 


Pargana Mat—North-West 
North-East 
Southern 
Alluvial 


Pargena Faizpur Badaria—Western 


Pargana Soron—Upland I, and I 
Burhganga Valley, I 
Burhganga Valley, I 26 
Pargana Sahawar—Burhganga Valley, I 
Burhganga Valley, O 
Pargana Pachlana—Tarai 
Pargana Azamnagar—Burhganga, I and H 
Kali Nadi, I and I 
Pargana Berna—River, I and N 
Pargana Patiali—River 


Tahsil 


Nawabganj 


Aonla 


Faridpur 


Barally 


Bijnor 


Dhampur 


N 


Erau Disrricr— (concld.) 


Settlement Circles 


Pargana Nidhpur—Danda, I and I | 
, Burhganga 
Flooded, I and I 
Alluvial 


ROHILKHAND DIVISION 


BAREILLY DISTRICT 
Circles No. I and No. V . ) 
Circle No. O 3 , . 
Circles Nos. IDI and IV 


. Circle Richha No. I, Chaumahla No. I, Sirsan- 


wan and Kabar 
Circle Richha No. I and Chaumahla No. H 
Circle Richha No. DI and Chaumahla No. IO 


. Circle Sirauli Nos. II and IV, Aonla Nos. IV 


and V, Sanha No. I and Ballia No. I 
Sirauli No. I, Aonla No. I, Sanba No. HI and 
Ballia No. I 
Sirauli No. T, Aonla T and I, Senha I, 
Ballia I a 


. Circles Nos. I, V and VI 


Circles Nos. I and IV ni l , 
Circle No. I 


- Circles Nos. I, V, VI and Nos. I, I of 


Mirganj 
Circles Nos. I, IV, VI and No. Bi 
Circle No. II 


Brynor Districr 


. Circles 1, 9, 11, 12 
Circles 2, 7, 10, 13 l | 


Circles 3, 14 
Circles 5, 6, 8 


Circle No. 15, Alluvial 


Dhampur Circle 1 

Nehtour Circles 1, 2 

Sheohara Circles 3, 4 : 

Budpur Circles 1 and 2 

Dhampur Circles 2, 7 

Seohara Circles 1, 5 . 
Dhampur Circles 4, 5, 9, 10 

Seohara Circle 2 . 

Dhampur Circles 3, 8 . ; 
Dhampur Circle 6 ; S 
Budpur Circle 3 : pa ns 


28 


26 


Najibabad 


‘Nagina 


Budaun 


Sahaswan 


Bisauli ` 


Dalaganj 


Brynor Disrrict—(concld.) 


Settlement Circles 


. Kiratpur Circle 2 


Najibabad 1 
Akbarabad 1, 2, 3 
Kiratpur 1, 4 
Najibabad 3, 4 


’ Kiratpur 3, 5 


Najibabad 2, 6 

Najibabad 5, 8 

Najibabad 7 

Kiratpur 6 

Nagina 2, 3, 4 (Non-Alluvial) 
Afzalgarh Circle 4(6) 
Nagina Circle 1 

Budhapur ‘Circles 1 and 2 

4 (Non-Alluvial) 

Afzalgarh L, 2, 3, 5 
Badhapura 3(#), (b), (c) 
Afzalgarh Circle 4(«) 
Pargana Nagina 4 (Alluvial) 
Badhapura 4 (Alhivial) 


BuDAUN DistTRicr 


. Ist Dumat 


2nd Dumat 
Ujhani, 1st Dumat 
Ujhani, 2nd Dumat 
Bankati 

Khadir 

Bhur 


—— aa eee eS YS SS 


28 


20 


30 


26 


16 


24 
22 


19 


18 


17 


20, 


22 


19 


Gunnaur 


Shahjahanpur 


Fowayan 


Jalalabad 


Moradabad, VIA, I, V, VU, 
Bilari, 1, 1, V 

Sambhal, VIII, I, X, i 
Amroha, XII, I, IV, VO 
Hasanpur, I 

Thakurdwara 


SHAHJAHANPUR DISTRICT 


Rasgawan and Remainder 

Khanant Valley, Sukheta Valley, Simari and 
Remainder 

Garai North, Garai South and Remainder 


. Baragaon, Powayan, Nahil Central, Gola and 


Abad North 
Abad South, Nahil Khanant, Golarya, Nahil 
Jungle and Banda 


` Viran Jukhna, Viran forest, Bhainsi Sanwat, 


Gomti and Sanwat Khanant 
Bhur Jalalabad, Bhur Chauki, Remainder and 


Bankatiganj Khadar and Remainder Bankati 
Tarat—Tilhar . AS 
Garra—Jalalpur ` : | 
Domat—Nirgohi 


20 


24 


21 


20 


22 


Iry 


Tahsil 


Farrukhabad 
Kaimganj 
Kanauj 


Chhibramau 


Farrukhabad 


Kanauj 
Chhibramau 
Farrukhabad 


Kaimganj 
Kanauj 


. Alluvial, I and U class 


. Tarai Middle Suburban, I and I class | 


SHAHJAHANPUR DisrricT—(concld.) ` 


Standard 
Settlement Circles transfer 
$ multiple 
Bahgul—Jalalpur 
Niranpur Katra 
Kaimnau—Nirgohi , 
Ramganga—Khera Bajhera . 5s ig 20 
Bhur—Tilhar : 
Bahgul—K hera Bajhera 
Bhur—Khera Bajhera 
PrmispHir DisTRicT 
.. Circles Pilibhit Suburban I and Jihanabad I . 21 
Circles Pilibhit I and Jahanabad I 20 
Pilibhit DI and IV and Jahanabad Il and IV 19 
. Circles I and I ae 21 
Circle I 20 
. Roster Circles IV, VI, VU 20 
Roster Circles I and M } 
Roster Circles, I," V, VIL and IX s3 


ALLAHABAD DIVISION 
BARRUKHABAD DISTRICT 


Bangar Ordinary, I and II class 

Mixed Kali Nadi, I and I class g% 
Bangar Suburban, I and I class 

Bangar Suburban Circle, I and I class 

Mixed Suburban Circle, I and I class 

Bangar Ordinary, I and I class 


. Mixed Esan Nadi, I and I class 


Bangar, I and I class 
Mixed Kali Nadi Circle 


. Suburban Circle 


Ordinary Bangar Circle I 


Tarai Middle Ordinary, I and H class 
Mixed Ganges Circle Papar 
Ordinary Upland, I and [I class 


. Tarai Middle Suburban Circle _ 


Tarai Middle Ordinary Circle ` 
Mixed Ordinary Circle, I and I class 
Kachcha, I and I class 
Mixed Ganges Circle 

i Bangar Circle I 
Mixed Kali Nadi Circle, I and I 
Mixed Esan Nadi Circle, I and II 
Alluvial Ganges, I and I class 
Alluvial Ramganga, I and I class 


Alluvial, I and II class 


. Etawah 


Akbarpur 


Bilhaur 


Bhognipur 


Cawnpore 


ETAWAH DISTRICT 
Settlement Circles 


. Pachar Circle .~ 


Ghar Circle (Sirsa Doab) 
Patti Kamait 
Pachar Circle 


North J and If and South I and D | 


Ilagas Bhareh and Sandaus 
Kharka Circle 


CAWNBORE DISTRICT 


. Usar Dumat I, Sheorajpur 


Bangar Dumat I 
Swarup I 
Ganges Esan Doab 
Red Loam I 


Stiff Dumat I a 


Usar Dumat J, Bihaur 
Usar Dumat I 
Bangar Dumat M 
Swarup I . 
Red Loam I 
Stiff Dumat I 
Esan Sand 
Ganges Cliff 
Dumat Wet I 
Sengur 

Dumab Dry 
Dumat Wet I 


Jumna 


Suburban 
Urban 


29 


25 


24 


26 


2) 


30 


25 


33 


Tahsil 


Derapur 


Ghatampur 


Fatehpur 


« 


CAWNPORE District—(concld.) 


. Fatehpur Circle No. I 


Fatehpur Circle No. I 

Fatehpur Circle No. TV (Non-Alluvial) 
Fatehpur Circle No. IV (Alluvial) 
Haswa Circle No. I 

Muttour Circle No. H 

Muttour Circle No. II (Alluvial) 


Fatehpur Circle No. I 

Haswa Circle No. O 

Haswa Circle No. I (Alluvial) ~ 
Ghazipur Circle No. I 

Ghazipur Circle No. I 

Ghazipur Circle No. I (Alluvial) 
Muttour Circle No. I 

Ayah-Shah 


eet Se ae Re aa 


35 


30 


26 


30 


29 


18 


14 


Tahal 


Khaga 


- Phulpur 


FATEHPUR District—(concld.) 


Settlement Circles 


. Kora Circle No. I 


Kora Circle No. I (Alluvial) 
Bindki Circle No. I 

Bindki Circle No. I 

Tappa-Jar Circle No. I l 
Tappa-Jar Circle No. I (Alluvial 
Kotiya-Gunir Circle No. I 

Kora Circle No. I 

Tappa-Jar Circle No. I 
Kotiya-Gunir (Alluvial) 

Bindki Alluvial 

Kora Circle No. I 


Hathgaon Circle No. I 


‘ Hathgaon Circle No. I 


Kotila Circle No. I 
Kotila Circle, Alluvial 
Dhata Circle No. I 
Dhata Circle No. H 
Ekdala Circle No. I 


Hathgaon Circle No. I 
Ekdala Circle No. I 
Ekdala Circle No. I . 


ALLAHABAD DISTRICT 


. Circles TV, VI and VO 


Circles I, II and V 
Circles IU, VU and IX 
Circle I, pargana Kaya 
Circle Il, pargana Kaya 
Circle I, pargana Karari 
Circle I, pargana Atherban 
Circle H, pargana Karari 
Circle I, pargana Atherban 


Circle IV, pargana Jhusi- 


_ Circle I, pargana Mirzapur Chauhari 


Circle II, pargana Soraon 
Circle II, pargana Soraon 


rn A M mmm aM ‘MI 


28 


24 


32 


Tahal 


ALLAHABAD Distaict— (concld. ) 


Settlement Carcles 


+ 


Circle I, pargana Soraon 
Circle II, pargana Nawabganj 


- Circle I, pargana Nawabganj | 


Circle I, pargana Nawabganj . 


. Circle ID, pargana Kewai 


Circle IV, pargana Kewai 


” Circle DI, pargana Mah 


Circle II, pargana Kewai 
Circle IV, pargana Mah 
Circle VI, pargana Kewai 
Circle IL, pargana Mah 
Circle I, pargana Kewai 
Circle V, pargana Kewai o3 
Circle I, pargana Mah 
Loam, pargana Arail 
River I, pargana Bara 
River I, pargana Arail 
River If, pargana Bara 
Rice I, pargana Arail 
Kachhar 

Loem I, pargana Bara 
Mar I, pargana Bara 

Loam II, pargana Arail . 
River II, pargana Arail` 
Rice I, pargana Arail 
Highlying I, pargana Bara 
Loam II, pargana Bara o 
Highlying II, pargana Bara 


. Lomm I 


River I 
Kachhar 


Loam I 
River I 


-JHANSI DIVISION 
JHANSI DISTRICT 


Citi iad 
Laktpur Sub-division, Circles 20 to 26 


—— eee ees he ees ee i eee eee eee Sa 


Standard 
transfer 
multiple 


28 


25 


29 


27 


26 


24 


32 


29 


25 


18 


a 


Tahsil 


All tahsils 


All tahsils 


All tahsils 


Benares 


Benares 


Chandauli 


Chandauli 


Chandauli 


JHANSI Disraict—(concld.) 
Settlement Circles 


Jhansi Proper, Circles 10 to 19 : 
Lalitpur Sub-division, Circles 27 to 37 


JALAUN DISTRICT 
All Circles 
HAMIRPUR DISTRICT 
All Circles 
Banpba District 
All Circles 


BENARES DIVISION 


BENARES DISTRICT 


City Circles Nos. I, I, II, IV(«), IV (b), and 
V of Pargana Dehat Amanat 


Dhankhar Circles, I, Il and M of Kaswar Raja, 
Circle I of Katehar East, Circles I, M, I, 
V and VI of’Kole Aslah East, Circle I of 
Sultanpur, Circle I of Katehar West, Circles 
I and IM of Sheopur, Circles H and IV of 
Athagaon, Circles II and IV of Kaswar Sar- 
kari, Circles I(a4), 1(6), and II of Pandrah, 
Circles I, If, OL, IV, V and VI of Kole 
Aslah ' 


Circle If of Pargana Mahaich, I of Pargana 
Dhus, I, I and IV of Pargana Budhwal, I 
of Pargana Mahuari, I, IV, V and VI of 
Pargana Majhwar and HI of aaa 


Narwan 


. Circles IV, V and VI of Porgi Kaswar Raja, 


Circle IN of Pargana Jalhupur, Circle IL of 
Pargana Katehar East, Circle II of Pargana 
Sultanipur, Circles IT and Il of Katehar 
West, Circles I, IV and V of Pargana Sheo- 
pint, Circles Land I of Athapson. Circles 
I, IM, V and VI of Kaswar Sarkari, Circle 
IH of Pandrah 


. Circle IL of Pargana Ralhupur, II and IV of 


Pargana Mahuari, II of Pargana Barah, and 
VII of Pargana Majhwar 

Circle I of Pargana Mahaich, I and IO of Par- 
gana Ralhupur, I of Pargana Dhus, I and 
V of Pargana Mahuari, I, O and I of 
Pargana Mawai, I and Il of Pargana Majh- 
war, I of Pargana2 Narwan, I and I of 
Pargana Barah and IM of Pargana Budhwal 


16 


16 


48 


34 


33 


31 


30 


28 


Mariahun 


Kerakat 


" BENARES Disrrict—(concld.) 


Settlement Circles 


. Circles IV and V of Katehar East, Circles L D, 
V, 


IV, V, VI of Jalhupur, and Circles IV and 
V of Katehar West 
_ Mimzapur DISTRICT 
Kon 
Chaurasi Suburban 
Havel 
\ Chunar . 
Chaurasi Pahari 
Barhar 
Upraudh 
Agori 


~ 


JAUNPUR DISTRICT 


. Pargana Haveli—City Circle I, Pargana Haveli 


—Loam Circle II, Pargana Saremu—Loam 
Circle J, Pargana Rari—Loam Circle I, 
Pargana Qariat Dost—Loam Circle I and 
Pargana Khapraha—Loam Circle I 

Pargana Haveli—Gomti Circle I, Pargana 
Haveli—Sai Circk IO, Pargana Saremu— 
Gomti Circle IL Pargana Rar:+—Gomti 
Circle I, Pargana Rari—Sei Circle M, 
Pargana Qariat Dost—Sai Circle I, Pargana 
Khapraha—Sai Circle II and the whole of 
Pargana Zafarabad 

Pargana Haveli Usar (Rice) Circle V and Par- 
gana Saremu Usar (Rice) Circle M 


Pargana Mariahun—Loam Circle I, Pargana 
Barsathi—Loam Circle I, Pargana Gopala- 
pore—Loam Circle I 

Pargana Mariahun—Rice Circle I], Pargana 
Barsathi—Rice Circle I 

Pargana Mariahun—Sai Circle II, Pargana, 
Mariahun—Basuhi Circle IV, Pargana 
Mariahun—Barna Circle V, Pargana Bar- 
sathi—Basuhi Circle IN, Pargana Barsathi 
—Barna Circle IV and Pargana iia Doi 
—Basuhi Circle IJ 


. Pargana Chandwak—Loam Circle I, eee 


Guzara—Loam Circle I, Pargana Bealsi— 
Loam Circle I, Pargana Dariyapar—Loam 
Circle I, and Pargana Pisara—Loam Circle I 
Pargana Chandwak—Gomti Circle IJ, Pargana 
Guzara—Gomti Circle I, Pargana Bealsi— 
Sai Circle Il, Pargana Daryapar—Gomti 
Circle II and Pargana Pisara—Gomti Circle 
i l a l 


Mee 


24 


33 


26 


19 


34 


30 


24 


34 


28 


18 


34 


30 


Tahsil 


Shahganj 


Machhlishahr 


.. Karauda Alluvial Ganges 
. Khanpur Matiyar (Usar) 


. Loam City, Ghazipur 


.Shadiabad 2nd Loam 
` Khanpur 1st Loam 


. Loam, Dehma and Mohammadabad 


JauNpuR District— (concld.) 


Settlement Circles 


Pargana Chandwak Usar (Rice) Circle I, Par- 
gan2 Bayalri Usar (Rice) Circle II, Par- 
gana Daryapar Usar (Rice) Circle IM, 
Pargana Pisara Usar (Rice) Circle M 


Pargana Ungak—Loam Circle I and the whole 
of Pargana Rari,-Pargana Chandz—Loam 
Circle I Qariat Mendhs—Loam Circle I 

Pargana Ungalt—Gomti Circle O, Pargana 
Chanda—Gomti Circle. I, Pargana Qariat 
Mendha—Gomti Circle I, ia as mare 
—Usar (Rice) Circle IM 


Pargana Ghiswa—Loam Circle I, Pargana Gar- 
wara—Loam Circle I, Pargana Mongara— 
Loam Circle I, Pargana Ghiswa—Sai Circle 
I, and Pargana Garwara—Sai Circle I . 

Pargana Ghiswa Usar (Rice) Circle I, Par- 
gana Garwara Usar (Rice) Circle IM and 
Pargana Mungara Usar (Rice) Circle I 


GHAZIPUR DISTRICT 
t 


pur Gomti ` 
Alluvial Karil, Mohammadabad 
Alluvial Tarai, Mohammadabad 
Loam, Zahurabad 
Loam (Bhainsahi) Pachotar 


Alluvial Ganges, Ghazipur 
Loam, Ghazipur . 


Bahariabad Matiyar (Usar) 


Loam Mangai, Pachotar 


| 


i a ee ee 


Standard 


transfer 


multiple 


28 


34 


34 


32 


30 


Tahal 


Sayedpur 


Sadar 


Bansgaon 


. Sarju Circle B 


. Circle DI 


. Circles I, I.and IV . 
. Sikanderpur and Bhadaon—D (Circles C, D 
. Sikanderpur and Bhadaon—F 


p Circle V 
. Circle I 


. All che circles in Pargana Bhawapar, except 


.. Silhat-Bangar Southern 
.. Circles VIU and X 
. Circle Bangar 


. Circle VI Alluvial, Pargana Bhawapar Circles 


. All the circles in Pargana Haveli West, except 


. Circles V, VI, IV Alluvial, VI Alluvial, VII 


Zamania Inferntor Karil 

Saidpur Matiyar (Usar) 

Dhankhar Clay, Pachotar 

Dhankhar Jhil, Zahurabad 

Loam, Sarju, Dehma, Zahurabad 

Dhankhar Usar, Zahurabad 
BALLA DISTRICT 

Circles I, I and IV 


Rasra Circle A 


Kopachit Circles A and B 
Sikanderpur and Bhadaon A and B 


and E) l 


GORAKHPUR DIVISION 
GORAKHPUR DISTRICT 


Circle VI Alluvial 
All the circles in Pargana Hasanpur Magher, 
except Circles IV and V Alluvial 
All the circles in Pargana Dhuriapar, except 
Circles V, VI, IV Alluvial, VI Alluvial, 
VO Alluvial, VO Non-Alluvial and IV 
Non-alluvial š . 
All the circles in Pargana Chullupar, except 
Circles I Alluvial, H Alluvial IV l 
All the circles in Pargana Unwal : 
All the circles in P Bhawapar, except 
Circles IX Alluvial and X Alluvial 


IV and V Alluvial in Pargana Hasanpur 
Magher : 

All the circles in Pargana Haveli, except Circles 
I, U, M, X Alluvial and XI Alluvial 


Circles X, XI and XIV : 
Circles I, IV, V and VI in Pargana Haveli East 


Alluvial, VO Non-alluvial, IV Non-alluvial 


42 


31 


23 


70 


65 


1 


Tahsil 


Nizamabad 


Phulpur 


Mohammadabad 


. Bangar Circle 


. Ban 


'GoraxHpur Disraict—(concld.) 
Settlement Circles 


in Pargana Dhuriapar 

Circles J Alluvial, I Alluvial, Iv in 
Chillupar 

Circles IX Alluvial, X Alluvial in Pargana 
Bhawapar 


Pargana 


see Silhat-Bangar Northern and se aa 


oe Citcles TV, VY, VI and VU 
. Circle Bhat 


. Circles I, O, ID, X Alluvial and XI Alluvial in 


Pargana Haveli 
Circles X, XI and XIV in Pargana Haveli West 
All the circles in Pargana Haveli East, except 
Circles I, IV, V and VI 
All bs circles in Pargana Tilpur and baal 


ai Silha} Kachhar and Alluvial 
. Alluvial Mahals and all the ce except IV, 


V, VI, VU, VIU and Ix 


.. All the alluvial circles 


Basti DISTRICT 


.. Circles I—XTI 
. Circles H, I0, IV and Vit 


Circles I, V, VI and VE 
Circles I—IX 


.. Circles I—IX 
. Circles W, IV, VIE and VI 


Circles I, H, V and VI 
AZAMGARH DISTRICT 


Circle Suburban 
Bangar Circle 
Kachhar Circle 
Circle Bangar 
Circle Kachhar 
Circle Alluvial 
Northern Circle 
Southern Circle 


Ordinary Circle 
Bangar Circle 
Ordinary Circle 
Circle 
Circle 
Mixed Circle 


60 


Kashipur 


- Lucknow 


Malihabad 


Mohanlalganj 


- Gomta UT 


KUMAUN DIVISION 
Nam Tau District 


Settlement Circles 


The bandobests silere oC che Vasa and Bhabhar 


Jaspur Bangar B i |. 
) 


Government Estates 
LUCKNOW DIVISION 


~Lucxnow District 


City Circle I 

Matiyar Circle I of Pergana Lucknow 
Inferior óuter- Circle II 

Superior outer Circle IV 
Matiyar Circle l of Parganas Kakori and Bijnaur 


Dumat [ 


Bhur Circle V 
Tarai Circle VI 


Usar Circle of Pargana Malihabad 
Usar Circle IV of Pargana Mahona 


Dumat Circle of Pargana Malihabad 

Dumat Circle I] of Pargana Mahona 

Beta Circle 

Bhur Circle 

Jhil Circle V , 

Matiyar Circle I of parganas Mohasilalgan 
and Nigohan 

Dumat Circle I 

Sai Circle I 

Bhur Circle I 


Unao District 


Pargana Purwa I, O, UJ and IVY . . 
Pargana Maurawan, Main Girele n 
Pargana Asoha I and Š 
Pargana Baiswara I and I 

Pargana Maurawan, River Circle 
Pargana Asoha D .. cm i 
Pargana Baiswara UJ 


UE ee e ese eee a es — 


26 


29 


“+ 26 


27 


24 


32 


31 


28 


i- POPE A 
P Dos oN i w a i ia = KATTI 


=.. — a a i a am = 


os m 
l AEE Oe aa E moi a m ee be 


coh 


FL 


Tahal 


Safipur 


Sidhauli 


Biswan 


Unao Disrrict—(concld.) . 


Settlement Circles 


Pargana Asoha IN 
Pargana Baiswara IV 


. First Class I and I 


Intermediate Class IV 


Third Class I, Y, VI and VIE 


Superior Class IV 
Auras and Mohan 


First Class parganas Jhalotar, Ajgain, Cocina, 
Parsandan ae and I,- Parganas Mohan and 
Pargana Aswan- Rasulabad 


Parganas Jhalotar, Ajgain and Gorinda 


Auras I 


Parsanda IV 

Pargana Auras V 

Pargana Mohan H 
Pargana Aswan-Rasulabad 


. First Class Pargana Safipur, I and I 
Parganas Bangarmau and oe Chaurasi, I 


and I 


Pargana Bangarmau and Fatehpur Chaurasi m, 
IV and V, Tahsil Safipur Alluvial VI 


Srrapur DISTRICT 


. Superior Dumat 


Inferior Dumat 
Half Tarai 

Eastern High Lying 
Tarai 

Chauka 

Jbil 

Gomti Sarain 
Western High Lying 


.. Uperhar, ToL Me i 


Tarai No. I 


Tarai No. I 

High Lying 

Low Lying West No. I - 
Do. East No. I 


Eastern 

Ganjar 

ioe Lying West No. it 
Do. East. No. -I 


} 
a: 
B 
“a 


-~ 


24 


27 


23 


Z0 


29 


28 


27 


28 


26 


25 


xlvi 


Sitapur — 


Salon 


Dalmau 


Maharajganj 


Salon 


Rae Bareli 


Srrapur District—(concld.) 


Settlement Circles 


~ 


. Northern Dumat ’ 


Do. Sarain 
Gond Basin 


Central Gond 
West Perai 
North Western Jhil 
Perai Nadi 
Ramkot Jhil 
Sarain Gond Saddle 
Southern Sarain 
Sarain Perai Plateau 
Sarain Gond Plateau 
Uperhar Circle 
Tarai Circle- 
Inferior Dumat Circle 
Kathna Perai Circle 
Perai Dumat 
Eastern Kathna 
Southern Light Circle 
Chandra Light Circle 
Southern Gomti Bhur 
Gomti Kathna Bhur 
Supenior Dumat Circle 
Machhrehta Korauna Dumat 
Lower Beta Circle 
Machhrehta Stiff Circle 
Usar Jhil Circle 
Sarain Circle 

Rar Bare i District 


Salon, Circles I and O 
Parshadipur North 
Rokha 


. Dalmau Circle 


Khiron Circle 
Sareni Circle 


. Bachhrawen, Circle I 


Hardoi Circle 

Inhauna, Circles I and I 
Bachhrawan, Circle I 
Semrauta Circle 
Kumbrawan Circle 
Mohanganj, Circles I and II 


. Salon, Circles I and IV 


Parshadipur South 


. Rae Bareli, Circle I 


Rae Bareli, Circles I and I 


29 


28 


29 


28 


26 


35 


33 


31 


29 


26 
20 


— _— oo 


4 - = ef 


Bilgram 


~ Sandila 


Shahahad 


Hardoi 


. Town Circle 


_ Superior Light Domat 


. Superior Domat 


. Gomti Bhoor Circle 


. Town Circle 


Harpo! DISTRICT 


Settlement Circles ` transfer 


Superior Domat 


Superior Ridge 

Light Domat . ; 

Sai ; = ag Oe 
Inferior Ridge a 

Stiff Tarai 

Light Tarai 


Inferior Light Domat 
Ridge ~ 

Garra Tarai 

Stiff Tarai ed 
Ram Ganga Tarai 
Ganga Tarai 

Stiff Circle 

Light Circle 

Saindha Circle 
Kachar 


21 


Usar Circle 
Light Loam a 
Inferior Domat 
Sai Circle 


25 


Ridge Circle 
Inferior Light Domat 


Jhil Circle 23 


Baukab Bhur l 
Garra R. Ram Ganga Bhur 
Khadar Bangar 

Inferior Garra Tarai 
Domat Matyar 


Superior Domai 
Bhansta Circle 
Superior Jhil Usar 
Superior Light Domat 
Inferior Domat 

Sai Circle 

Inferior Jhil Usar 
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xl¥iii ` 


Harpot Disrrict—(concld.) 
Tahsil Settlement Circles 


Inferior Li ee Domat 


Garra Ram Ganga Bhur 
: KHERI DISTRICT 
Lakhimpur ea o 
O. K. Tracts Nos. I and O 
Aliganj South, Circle I 
- a Sansarpur, Circle I 
Muhamdi .. Pargana Pasgawan, Circle I 
»  Kasta, Circle I 
,  Haidrabad, Circle I 
»» -Muhamdi, Circle T 
» Aurangabad, Circle I 
»  Pasgawan, Circle I 
» Kasta, Circle I 
»  Muhamdi, Circle I 
» Aurangabad, Circle I 
Haidrabad, Circle I . 
Lakhimpur gi Drga Srinagar, O. S. Tract No. I 
- 9  Bhur, Aliganj North, Circle I 
„ Paila, Circle I ` 
» Paila, Grant Circle -~ 
» Srinagar, O. S. Tract I 
» Bhur, Srinagar Circle 
» Kukra, Sansarpur, Circle IL. 
» Kukra, Kukra Circle T, 
_ » Bhur, Aliganj No. IL - 
» Srinagar, Circle M 
iğ „  Kheri, Circle I 2 
9 Bhur, Aliganj South, HE 
» Kukra, Kukra Circle i. 
. - »  Kukra, Grant Circle | 
Muhamdi Pargana Haidrabad, Circle I 
»  Pasgawan, Circle I 
»  Pasgawan, Grant Circle 
»  Muhamdi, Circle I 
» Aurangabad, Circle 0 
» asta, Circle M >. 
»  Haidrabad, Grant Circle 
»  Atwapiparia, Circle I - 


ai 
Ai 
| 


2° 


28 


» 


-p~ aw 


\ 
4l 


Š EE EE 


_——_, 


Tehsil 

Nighasan 

\ 
Lakhimpur 
Muhamdi 
Nighasan 

: / 

~ 


l Fyzabad 


xlix 
‘Kees Disraicr—(corctd. ) 
Standard 
Settlement Ciccles transfer 
multiple 
Atwapiparia, Circle I ; 
Firozabad, Central Circle, Class I 
Dhaurehra, Central Circle, Class I 26 


Pargana 


. Mangalsi, I and I 
Haveli Oudh, I and WM 


Mangalsi, I, IV and VI | 

Haveli Oudh, M ; 

Aman, J and IN 

Mangala, Vi... - 

Haveli Oudh, IV 

Amsin, If(a), (6) and IV 
Vil 


Haveli, 


Amasin, V 
. Akbarpur, IT and I 


Majhaura, DO 
‘eld I and H 


Birhar, _ I 


Nighasan, Central Circle No. I 
Dhaurehra, Central Circle No. O 
Firozabad Central Circle No. H 
Khairigarh, Haveli Clas I . 
Dhaurehra, Chauks and Dahawar Circle 
Firozabad, Chauke and Dahawar Circle 
Nighasan, Sobeli Circle No. I 
Khairigarh, Konawat Class I 
Nighasan, Central Circle No. n 
Nighasan, Chauka I 


Bhur, Circle I Bhor . 
Bhur, Circle IT Bhur 
Magdapur, Grant Circle 
Magdapur, Bhur Circle 
Aurangabad, Bhur Circle 


Khairigarh, Haveli Chass H 


Khairigarh, River 
Khairigarh, Forest 


FYZABAD DIVISION 
Fyzassp DISTRICT 


36 


34 


28 
Ondh Y 


a Shag a 4 a 


$5 


Fyzapap Disraict—(concid.) 


Tahal _* Settlement Circles transfer 
multiple 


, Bikagar `.. Khandasa, TI 


Khandasa, I - $ 

Pachmirath, L V and VIO - 
- DU and IY 

Pachmirath, I, VI and YH 


Tanda . -.. Landa, I = 
Tanda, H, IH and IY 
Birhar, I and I 
Tanda, V - 
Birhar, IV 


j 
Tarabganj — LI- E T & | 
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33 


Nawabganj, I 


36 


FEE 


35 


Haidetenth 


Barmaicn Disraicr 
Settlement Circles ~ 
Pargana Hisampur, H 
» Hismpur, DY to VI 
»  Fakharpur, I 
»  Fakharpur, W 
>»  Hisampur, I 
Pargana Charda, I 
‘4,  Dharamanpur, I 
Pargana Bahraich, II 
»  Tkauna, M 
»  Bhinga, I 


SULTANPUR District” 


- Circles I, If and I of both par parganas 
.. Circles J, H and ID of both Aldemau and 


Chanda parganas 


Dumat circles of all the four parganas Gomti 
and Naya circles of all the four Parganas 
Usar and stiff-soil circles of all parganas Ee 


. Circles J and I of both parganas 


Circle IN of Pargana Amethi 


PARTABGARH Disraicr 


. Partabgarh, 1, I, M and IV 


Athena, J, O, IO and Iv 


. Circle XIV of group A oe ; 
Circles I, I, VOOM, IX, X, XI, and XI of 


group B . 


Giscle I TV, V, Vi, VIL, XI and XV of 


a $3 


group C 


. Sidhaur, 1, Subeha, I and Haidergarh, IV 
Haidergarh, Base eg ea 


Subeha, I and Haidergarh, 1 


} 
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2 _. | APPENDIX II 
Showing the amount of debt, expressed as a multiple of tbe 
year, which is iquideted by equated instalments over a gi 

` tf the rate of interest ir. 414 per cent. per annum... 


` 


` e 


A B 
Number of EF o- Debt asa muli 
yarn , l n 7 i , annual ps 

ie - 0-93 

a e 1:87 

3 2:76 

4, ; - 566 

$ i 4-47 
6 $-2( 

go a2 | À. 5-94 
-8 Ya 6°66 

9 p 7:35 

10 i 8-0] 

' n 8-64 
12 = 9-25 

: 13 9-83 
14 i) 10:35 

15 10-93 

16 E L144 

17 9 11-93 

18 : 12-4( 

19 12°85 

20 i 13°25 

~ 21 13-71 
22 14-11 

_ 3 i 14-45 
- 24 14-86 
25 15-2] 
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